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THIS    BOOK. 


t'tlriiari/,  1881. 


PREFACE  TO  THE  FIFTH  EDITION. 


Thi;  fourth  nlition  of  tlnV  hook,  which  was  |ml)lislit.(l 
in  Alanh,  ]!)0r>.  is  now  out  of  print.  Since  its 
api)caranc»'  theiv  hav*-  heen  numerous  decisions  which 
have  aticcted  the  hiw  of  Lihel  and  SV  ,der  in  many 
respects,  particularly  In  i-ef,'ard  to  tlu'  law  of  Fair 
I'oniment.  These  have  rendered  necessary  consideiahje 
niodif.cation  of  the  former  edition.     One  hranch  of  the 

law  of  privile«,'e  has  h.'C(mie  of  increasing,'  importsr  je 

that  relating  to  statements  made  in  or  copied  from 
I'arliamentary  or  orticial  pap.-rs.  We  hav..  therefore 
introduced  a  new  snh-division  of  Qualilied  Privilege 
under  this  title  in  Chapter  XT.  All  relevant  decisions 
have  l)een  noted  down  to  April,  IDll,  and  the  whole 
book  has  been  thoroughly  revis^-d  and  I)ronght  up 
to  date. 

W.  15.  0. 
■I.  v..  E. 

Mu.i.  I'Jil. 


^  nEI'ACE 

TO  HIE  KIKST  EI»ITIOX. 


This  book  has  been  called  "  A  Digest  of  the  Law  of  Lil)el  and 

Slander,"  becauso  an  attempt  has  been  made  to  state  the  law  on 

jach  point  in  the  form  of  an  abstract  proposition,  the  decided 

ases  Ijeing  cited  in  smaller  type  merely  tvs  illustrations  of  that 

abstract  proposition. 

Every  reported  case  decided  in  England  or  Ireland  during  the 
last  fifteen  years  has  been  noticed.  Every  case  reported  in 
England  during  this  century  has,  I  believe,  been  considered  and 
mentioned,  unless  it  has  either  been  distinctly  overruled  or  has 
become  obsolete  by  a  change  in  the  practice  of  the  Courts  or  bv 
the  rei^eal  of  <!ome  statute  on  which  it  depended.  The  earlier 
cases  have  been  more  sparingly  .ited,  but  I  think  no  case  of  im- 
portance since  1558  has  l)een  overlooked.  The  leading  American 
decisions  have  also  been  referred  to,  and  whenever  the  American 
law  differs  from  our  own,  the  distinction  has  been  pointed  out  and 
explained.  Canad"  n  and  Australian  decisions  hav.  also  been 
quoted,  whenever  .:ie  English  law  was  doubtful  or  silent  on  the 
point.  The  cases  have  been  brought  down  to  the  earlv  part  of 
January,  1881. 

It  would  be  of  but  little  use  to  place  all  these  decisions  before 
the  reader  and  leave  him  to  draw  his  own  conclusions.  A  huge 
collection  of  reported  cases  piled  one  on  the  top  of  the  other  is  not 
a  legal  treatise,  any  more  than  a  tumbled  pile  of  l)rick>  is  a  house. 
I  have  throughout  attempted  to  strike  a  balance,  as  it  were,  and 
state  the  net  result  of  the  authorities.  But  this  w  a  proce 
reiiuiring  the  greatest  care  and  much  expenditure  of  ie.  Whei. 
I  commenced  this  book  in  187G,  I  did  not  at  all  reali/e  the  amount 
of  labour  which  was  requisite  in  order  to  ascertain  the  law  and 
state  it  clearly  in  an  abstract  form. 

It  is  often  very  lifficult  to  determine  whether  or  no  a  decision 


X  i']ti:rAti-:  m  riii:  i-iitsr  kiutios. 

has  ceased  to  be  a  binding  authority :  our  judges  in  the  present 
day  seldom  expressly  overrule  a  previous  decision ;  they  co.ume.it 
on  It,  distinguish  it,  explai.i  it  away,  and  then  leave  it  with  its 
lustre  tarnishe.1,  but  still  apparently  a  binding  authority,  should 
identically  the  same  facts  recur.    There  is  .,o  rule  which  decides 
how  long  the  process  of  "  blowing  upo.i  "  a  case  must  co.itin.ie 
before  it  .nay  be  co.isidered  overruled.  Whenev.r  such  a  case  has 
been  cited,  I  have  always  referred  the  reader  to  the  places  where 
It  has  been  criticise.l,  adding,  however,  my  „wn  opinion  as  to  the 
effect  of  such  criticism  on  the  authority  of  the  case.   And  in  many 
places  it  has  been  necessary  to  review  the  cases  in  a  note,  showing 
how  they  bear  one  on  another,  and  justifying  the  view  which  I 
have  taken  of  their  result.     Such  ..otes  are  printed  i.i  a  medium 
type,  smaller  than  that  devoted  to  the  abstract  propositions  of  the 
Digest,  larger  than  the  Illustrations  whi.di  follow  tliem. 

^fy  object  throughout  has  bee.i  to  save  the  reader  trouble.    All 
the  references  to  ev.ry  decision  have  alwavs  be....  cited.    All  con- 
siderations of  styl,..  \c.,  have  bee.i  sacrificed  to  clearness  and 
co.ive.uence.    I  hav*.  abruptly  changed  from  the  thi.-d  to  the  first 
or  second  person,  whenever  there  was  any  pos>ibility  of  mistaking 
the  antecMlent  of  any  pioiiou.i.    It  is  sonietimes  ditlicult  to  follow 
A.,  B.,  and  C,  through  a  long  sentence:  it  is  easier  to  distinguish 
between  '<  I,"  "  you,"  an.l  •'  be."     Again,  whenever  I  liave"been 
n.  .loubt  whether  the  law  on  a  particular  subject  should  be  noticed 
ni  0.16  chapter  or  in  another,  I  have  i.nariablv  stated  it  in  both. 
So,  too.  for  the  sake  of  practical  convenience,  all  the  cases  as  to 
the  Innuendo,  a.id  the   construction  to  be  put  on  Defamatory 
A\ords,  have  bee.i  collected  in  Chapter  V.     In  Chapter  X\I.  all 
the  law  as  to  Husband  and  Wife,  Principal  and  Agent.  \c  .  .Ic, 
has  bee.,  gatlieied  together  u.ider  the  somewhat  stilted  but  con- 
venient  title  of  Tho  Law  of  Pe.sons.     A  separate  chapter  has 
been  .le'voted  to  the  subject  of  Costs.     1„  the  chaple.-s  o.i  Ulas- 
phe.nousa.id  Seditious -Words.  I  have  not  h.  iltated  to  express 
freely  ...y  convictio..  that  ...a.iy  of  the  early  .lecisions  would  .lot 
be  followed  in  the  present  day. 

One  difficulty  connect.,-d  with  the  subject-matter  of  the  book  I 
have  ondeavoui-ed  to  avoid,  by  restoring  the  wonl  -  malice"  to  its 
simple  and  o.di.iary  .nea.iing.  The  distinction  between  '■  malice 
m  law"  and  "  malice  in  fact  "  is  of  comparatively  recent  origin. 
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"  Malice  in  law  "  is  the  vaguest  possible  phrase ;  it  merely  denotes 
"  absence  of  legal  excuse."  The  plaintiff  is  never  called  on  to 
prove  the  existence  of  "  malice  in  law ;  "  the  defendant  has  to 
show  the  existence  of  some  legal  excuse.  In  short,  to  say  that 
a  libel  must  be  published  "  maliciously  "  is  untrue  ;  absence  of 
malice  is  no  defence,  unless  the  words  be  published  on  a  privi- 
leged occasion.  I  have  therefore  abandoned  this  technical  and 
fictitious  use  of  the  word.  Throughout  this  book  (to  use  the  words 
of  Brett,  L..J.,  in  Clark  v.  Mnli/iunx,  see  p.  348)  "  ' Malice '  does 
not  mean  '  malice  in  law,'  a  term  in  pleading,  but  actual  malice, 
that  which  is  popularly  called  malice." 

The  second  part  of  the  book  is  devoted  to  Practice,  Procedure, 
and  Evidence.  I  have  fought  both  a  civil  action  and  a  criminal 
trial  thi-ough  from  beginning  to  end,  giving  practical  hints  to  each 
side.  Indeed,  I  have  taken  up  the  subject  at  an  earlier  point  than 
is  usual  in  law  books,  and  have  submitted  to  the  plaintiff  certain 
matters  which  he  should  carefully  consider  before  he  issues  his 
writ  (p.  597). 

In  the  Appendix  will  be  found  a  full  collection  of  Precedents 
of  Pleadings,  both  in  Civil  and  Criminal  cases.  Some  are  drawn 
from  the  reports ;  others  are  hypothetical  cases  of  my  own  inven- 
tion ;  but  the  majority  are  pleadings  in  actions  in  which  friends 
of  mine,  or  1  myself,  have  been  professionally  engaged. 


W.    l]l,AKi:    OlKIEItS 


Hake  <  oiiet.  Iemi'I.k.  Ea'., 

Fil'iuiiii/.  I>M. 
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.liistifyinj,' the  Iiinuerjiio ih. 
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.^lattel's  roruiu  ntut  jmlicc 
Keporis  not  privile^'ed 
Ueports  must  be  accurati' 
lliporting  part  only  of  a  Trial    . 
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(Hi)  Ui'|)"rts  of  I'liblic  meetings    ....  ...   iti' 
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No  111  ivilcxe  at  common  law 
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warrantable     .... 
tii)  Where  the  mode  and  e.Meiit  '.f  |iiiblh:,,  :.,n  i-  e.\ee«-ivi 
Kvidciice  of  malice  in  certain  spi'cial  ca-e. 
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.'!.  Information  vol'.inteertil 
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I.  liriii'ral  Vamuyi't  ..... 
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THE  LAW  OF  LI1J2L  AM.  SLANDEl!. 


CHAPTER  I. 

I)»:FAMATORy   WORDS. 

No  ...an  niay  disparage   or   destrov   the    r.,.nta»ion      f 
'^"'^tl.e,-.     Every  raau  ha«  a  right  to'have  hsln 
•"ah.tained  unin.pa.red.      This  ri-dit  is  ^        "'"" 

aLsolnte  and  good'  against  all  tl  ^  ''■""  '"  ''"''  '^  '"'^''^ 

^^ords  which  produce,  in  anv  yiven  ..... 

".;;•.;  to  .„,.  ,■„„«;„„  „;  „„„r'  :;::„r;„:r!;r :'" 

W,u„».o,y  „or,l»,  if  false,  a,v  actionaH,.. 

■  """to,,,  „„d,  if  f.,»,,  „,,  „„(,„„„,,  ;':•„;■;,  V 

tl.»  »..v  ,.,mc„)  .r  .k„,„s,  |,„,  f„|,„„,,  ,,„,„  ,      :'      ' 

"'«s.ou  the  other  h»ml,wl,icl,  merelv  mi.-l  1  ,, 

iig.iv  tlio  reputation  of  „„„il,er  are  ,,„„,„  ;;.,';; 
'"■;.  "...I  even  .l,„„g„  ,a.„e  .re  no.    :     ,,,',;  :".';;■,• 

Ilhist  rations. 

To  -say  ••  A.  i,  a  f..wnnl,"  „r  ••  a  littr,"  ..r  •'  a  .-xs..,!  ••  ;    ,    ,  ,  , 
«  'an  be  ,„„ve,i  that  some  one  8ori»,„1v.  1>„1         .       ,  •l'^f-'Hi.a..iv.  ,i„l,,„ 

■■via..'nce  to  show  that  A  r^Duta  u  f  '  ""  ""'  '""""'''"  ""'"'"^  ^o>"« 

O.Ii.8. 

n 


\.\ 


2  DUl-AVATn/lV    \\tilil>S. 

To  Miy  lit  1!.  :  "  lie  forjted  his  iiiuster's  sij^iiutiiif  to  a  ihfinio  fur  100'."  is 
cli'iiily  ilefniuatory,  and,  if  falst",  actinnabli'.  It  imist  injure  B.'s  repututiou  to 
briiij;  Mich  a  spccitic  charge  aj?iiinst  liini. 

No  f^eut'ial  rule  can  l)t'  laid  down  defining  absolntely  and 
once  for  all  what  words  are  defamatory,  -iiid  what  are  not. 
W  ords,  which  would  seriously  injure  A.'s  rei)utation,  might 
do  no  harm  to  13. 's.  Each  case  nirst  he  decided  mainly  on 
its  own  facts.  In  each  case  the  question  will  he  :  Have 
the  defendant's  words  ajipreciahly  injured  the  plaintiff's 
reputation  ? 

Such  injury  lupy  he  either 

(i)  pre-nmed  from  the  nature  of  the  words  themselves  ; 
or  (ii)  ;»roved  by  evidence  of  their  conse(|Uences. 
(i)  It  will  he  presumed  from  the  nature  of  the  words 
themselves, 

ill)  it  the  words,  heing  written  and  published  or  printed 
and  published,  disparage  the  plaintiff  or  tend  to 
bring  him  into  ridicule  and  contempt. 
(/<)  if  the  words,  l)eing  spoken, 

(1)  charge  the  plaintiff  with  the  commission  of 

a  crinu» ; 

(2)  impute  to  the  plaintiff  a  contagious  disorder 

tending  to  exclude  him  from  society  ; 
(;i)  are  spoken  of  the  i)iaintiff  in  the  way  of  his 
profession  or  trade,  or  disparage  him  in  an 
ottice  of  j)ublic  trust,  or 
(41  iini>ute  unchastity  or  adultery  to  any  woman 
or  girl. 
Ill  all  these  cases  the  words  are  said  to  be   actionable 
hi'r  .sc,  because  on  the  face  of  them  they  clearly  must  have 
injured  the  plaintiff's  reputation. 

(ii)  But  in  all  other  cases  of  spoken  words,  the  fact  that 
the  i)laintiff's  reputation  has  lu'eii  injured  thereby,  must 
be  proved  at  the  trial  by  evidence  of  the  consequences 
that  directly  resulted  from  their  utterance.  Such  evidence 
is  called  "  evidence  of  special  damage,"  as  distinguished 
from  that  general  damage  which  the  law  assumes,  without 


express  proof,  to  follow   fron,   th*^  .,,...1 

actionable  y,,T.y,-.  *"  ^uiploynient  of  words 

If  in  any  given  case  the  words  emnlnv^j  i     .,      , 
appreciably  injured    the    xmZ^'7   ^"f  ^" '^^  '^«f«"''a"t  I'ave 
suffered  an  in  ury  which  !  ,  ."^^P^'f  "^».    the  plaintiff  has 

property,  and  his  reputation,  preservl  f  .  '  '^'^  P"'™"'  '"« 
'"va.sion  of  a  nmn's  proper  vL'r  ?.  '^'-  ^"^'  J"«'  ^'^  »"y 
l-uniary  loss,  so  is  iny^aZ   dis  ''"""'  P'°''^  «'  ""  ' 

'■  His  reputation  is  his  prC:;Ji;:r-rr  ''  '"  ^'°«''  "'"«- 
ot.er  property."  (Per  ialLs  V  C  T  '''  '"'^'^'^  ^'''"'^'^'^ ''"'" 
i:'J.  4!.2;  17  W.  It.  m-  20  L  T  asT";  ^.'r"  ^  ''"''''"'  I^-  «•  7 
thedegreeofsufferingoccasionedhvlo;3of..hr  f''^  we  reriect  on 
« . th  that  occasioned  by  loss  of  propertv  ^l'^'''''"'''''  ""'^  «"'".>'»«  it 
•"jury  far  exceeds  that  a  tho  latter  Wi      i    ""'"""'  ''^  ''^^  fo""er 

o"  his  reputation.  Whene v  tt rll  r '  ^T"'  "^'^''''""•'  ''^P-x^' 
"-.V  will  necessariiv  injure  t^  t„ntT'  ^  T'''^  '''■^  ^"^•''  "'"' 
'iefa.natory  on  the  'face  of  then,  S  a  r  "  "  /''  '""■"''"'  '''^^^  -e 

J'"'  '"  '"""y  eases  of  slaX  "  T  '^""'''  '"■ 
words  themselves  that  thev  mn.  1  ""■  '"'*''"'  '-■'^'"'  ^'O"'  '"'« 
-l».Ution,  .,,  .vhere  the  w^^s  a  :  n, erTy  i^"?'  ''"  ^'-^''^ '« 
"f  contempt  whic.  injure  no  man's  JldTt  '  i^'^''^'^'^'^^^'^''^ 
'1-  Court  requires  proof  of  some  spe  L,  1  '"  "'"""'''  '^''''^'''' 
•natter  of  fact  the  words  have   n  t  fis  1  ""«"• '"  '^"'''  "'"^  "«  a 

Koodname.  The  injury  to  tlplai^tir  ""^"■"'  "'«  l"-'>tirs 
t''«  action  ;  and  where  Ih  s  s  not  '  ''f "'"''°"  ^'^  "'«  g'^^  <^f 
f'-«'-';-of  thejurythathlh  s  nt;^^^^^  •';"^'  '--  'o  the 
^'-a«e  for  which  compensation  can  I'altr  ^"""  ^"'"--^"« 

Uliintnitioitn. 
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plaintiff's  reputation,  will  not  be  iictionable  pn-m;  if  merely  spoken. 
Two  reiiHons  are  usiuilly  given  for  this  distinction  :— 

1.  A  slander  may  be  uttered  in  tiie  heat  of  a  moment,  and  under 
a  sudden  provocHion  ;  the  reduction  of  the  char^'e  into  writing  and 
the  subsei|uent  publication  of  a  libel  show  greater  deliberation  and 
malice. 

2.  Vii.r  iniiiiiiii  iiihit ;  tilria  srriptd  niiiint.  The  written  or  printed 
matter  is  permanent,  and  no  one  can  tell  into  whose  hands  it  may 
come.  Every  one  now  can  read.  Tiie  circulation  of  a  newspaper 
is  enormous,  an<l  many  people  implicitly  believe  every  word  they  see 
i/i  print.  And  even  a  private  letter  may  turn  up  in  after  years,  and 
reach  persons  for  whom  it  was  never  intended,  and  so  do  incalcul- 
able mischief ;  whereas  a  slander  only  reaches  the  immediate 
bystanders,  who  can  observe  the  manner  and  note  the  tone  of  the 
speaker — who  have  heard  the  rest  of  the  conversation  which  may 
greatly  cjualify  bis  assertion — who  probablj-  are  acquainted  with 
the  speaker,  and  know  what  value  is  to  be  attached  to  any  charge 
made  1)3'  him  ;  the  mischief  is  thus  much  less  in  extent,  and  the 
publicity  less  durable. 

Tiiis  sharp  distinction  between  slander  and  libel  has  been  recog- 
nised in  Kii^iish  law  by  Hale,  C.U.,  in  Kimi  v.  Lake,  (ltJ78)  Hardres, 
470  ;  liy  Lord  Ilanlwicke,  C..J.,  in  liiailhii  v.  Miilnrun,  Selw.  N.  P. 
1)82;  by  Sir  James  .Manstield,  C.-T.,  in  Tlmrli-i/ y.  I.nnl  Kniii,  (1812) 
4  Taunt.  3.^5  ;  :$  Camp.  214,  n.,  and  in  numerous  other  eases,  and 
is  far  too  well  establislied  to  be  ever  shaken. 

The  intention  or  motive  with  which  tlie  words  were 
enii-loved  is,  as  a  viih",  immaterial.  If  tlie  defendant  has 
in  fact  injmed  the  phiintitl's  reputation,  he  is  liahle, 
althoii^'h  he  did  not  intend  so  to  do.  and  had  no  snch 
Ijurpose  in  his  mind  when  he  wrote  or  spoke  the  words. 
Every  man  must  lie  presumed  to  know  and  to  intend  the 
natural  and  ordinary  conse(inences  of  his  acts :  and  tliis 
presmnittion  caiuiot  he  rehutted  merely  by  proof  that  at 
the  time  he  puliiished  the  words  the  defeiuhmt  did  not 
attend  to  or  think  of  their  mitnnil  or  i)robal)le  consequences, 
or  hoped  or  expected  that  tliese  conseciuences  would  not 
follow.     Such  proof  can  only  f,'(>  to  mitif,'ate  tlie  damages. 

Sometimes,  however,  it  is  a  man's  duty  to  speak  fully 
and    t'reelv,    and    without   thouglit   or    fear  of   the   conse- 


MM.irF.  r.xxKirss.t/iy. 
qm'"c.s;     ,„1  th.n  th.  ahov.  ml.  .Joes  not  anplv      The 
«.>r.isar.  ,,.-.v,h.,...l  ,,v  ...asou  of  th.  oc-c-asio,    om',!.!   ! 
tl.ey  w.re  .„,,,ov...I ;  an.l  no  action  li.s  th.r  f   •     „       ' 
;•  "  1.0  prov.1  that  tlH.  clef.n.lant  was  actuat..!  , ,. 

K  Ke.l  or  n..ln-.c-t  motive.     |..,.t  i,,  all  otl.,..-  cases  (altl,,  u  1 
lH>  l.Iea.l.^  nn.r,al.lv  alleges  that  th.  wonls  w,...   >  M  s  ' 

at  tho  tnal ;    h.  wonis  an-  ac-tionahl,.   if  fals.  an.l  .1  f   aa 
^r,    alt  ,>u.h   pnhlM..!  a.d.h.ntally  or  ina.lvert.    h^t 
with  an  hoii..>t  l.tlief  in  th.-ii  truth.  ' 

"  That  unfortiiimtti  Word  '  iimlict' '  li<i«  „  .    •   . 

case  18  not  the  su.ue  an  uhere  actual  an  1  ro  r     '  '"^■^"''^  ^''« 

Take  the  case  wl.ere  a  person  m       nn 'l  ""  "  ''^'^'^^'y- 

"mn  in  writing  not  ,,r  v  leZ      f  "'  '"'l''"-' ^t-^tenunit  .,f  a 

.-■i-ion:.^.:,r::l;-;l:;;.—;-^j';;^;~ 

1'.  4G0 ;  55  L.  T.  at  p.  65.)  '         '        ^"  •^-  ''*•  ^'-  "' 


Illiistnilinim, 


r"."li,u,yr„m,.."  '^     " l-'"iHS  „My  ,„„■  to  ■•  ,I„  ,.vil  tlut 

/"•'"■••' ^r.Hl.  IfiV:  earth.  40,-,;  C,,,,,!,   ,j-,s 
The  ,Ia.at.tT  ,„Ma  laughable st,„,a^,..,  ,...,..,ti,.  .,i,.,„,,  „..,„,,,,.,.„ 
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piibli-hoil  it  ill  tho  iiow!.i>nfK<r  to  niiiu«o  hi<  roadors,  iisfiiimin^  that  the  ]iIaiiitilT 
would  licit  i>l)jf>ct.     Tho  phiiiititT  rcn.  orcd  i1iimii;;os  10/. 
i;,„i.\    u„,:i.  i;  itiiij:.  kki:  i  M  \  p.  m. 
Kiir  thoiiL'h  Iit>  lull!  if  nf  liinif^'lf  to  hi*  friends,  lio  t.y  no  imniis  (imrtrd  |iuMir 
riiliiiilo. 

Wlicro  .1  1  lor;;yniiin  in  ii  >oriiion  rrcltoil  a  story  out  of  FoxcV  Martyro|oj;v, 
fh:it  oni>  (".hmmivimkI.  liriiiKa  pi'rjurcd  jxTsoii  and  a  p-caf  iMT-ociitor,  li;iil  >:rfiit 
|ilii;riii>.'<  iiiflict<"1  u|Miii  liiin  and  was  killiM  l)y  tli"  liand  of  (JikI;  whiToa-  in 
trutli,  ho  iii'ver  w:i>  »o  plapii'd,  and  wii-i  hiiiiscll'  iic  tiiiilly  Jirpsont  at  that  dis- 
loursc.  tlio  words  Ixin;;  dcliviTod  o-il)  as  a  matter  of  history,  and  not  with 
any  intention  to  shinder,  it  was  adjudfreil  for  the  defendant. 

Hritiiiri,ii,l  V.   I'liik,  cited  in  <'ro    Jac.   ill,  and   1   f'aiiip.   'JTO  ;  and 
also  in  /,'.  V.  U'illi'iii,'.  \:i  Ifow.  St.  Tr.  l:!ST. 
Hut  Lord  I»eiinian  and  the  Court  of  li.  li.  said  most  positively  in   llmihi  v. 
Sl.,ii;ll,  IJ  A.  *  K.  Tit!,  that  this  case  is  not  law.     Mr.  Greenwi«Kl  would  there- 
fore in  the  jiresent  day  have  recoveriKl  at  least  nomiual  daniajjes. 

Th?  proprietor  of  the  Tinift  retired  to  live  in  the  country,  leavin;;  the  entire 
manap'iiieiit  iif  the  piijMT  to  his  son,  with  whom  hfi  never  interfeied;  yet  he 
was  held  n  i  iiiii(i>h/  liable  for  a  lihel  which  aiipeand  in  the  pa]K'r  in  his  alisence 
aiil  without  his  knowledge.     -Viid  thon^rh  now  since  Lord  ('ani|dieirs  .\ct  he 
wouhl  pndialily  he  acipiitted  in  any  criminal  inoccedinfr,  he  wouM  certainlv  be 
lield  liable  for  damajres  in  a  civil  ai  tion. 
/.'.  v.    Il»//ff,  .-1  Ksp. 'Jl. 
/{.  V.  (Iiitr),  awli^t/,ii-».  Moo.  ii^  Mai.  'Tr. 
U.  r.  Ak/,/,  'i  ,«ess.  fas.  ;i;i. 
.\  corporation  is  liable  for  a  liliel  published  by  it-  autlir    '     .  or  by  itd  oni(  or. 
wiihin  tlio  sco])e  of  his  eni)doyiiient. 

CllizniH    life  .t.iniii-niirf  (;,,,  /.imHi.l  v.  Iln.ir,,,  [MMUl  A,  ( '.  ILM  ;    T'i 

L.  J.  l".  ('.  lO'J  ;  !K)  T,.  T.  T.Hl;   H)  Times  T..  I!.  I!>T. 
Ci>ri>r.mli,m  olllhiKiinv  \.  Ui.l./d/.  (H.  I,.}  [UMl]  W.  X.  71, 
Kvoii  a  lunatic  is  liabl,'  to  an  aition   f..r  libel  or  -lander  U'lless  hi.s  iiis.inltv  i- 
well  known  to  all  who  hear  or  real  his  words. 

Ilirhiiim,,  V.  Iliirhir.  !l  Tyn-r.  (Mass.)  22.'). 
Yralrs  it  lu:  V.  Ito'l  <f  H...  4  lilackf.  (Indiana)  UV.i. 
.\  barrister  editinf;  a  liook  on  th^  I,a«-  of  ,\ttonieys,  referral  to  a  rase.  /;. 
Illiih.  as  reported  in  ;)0  Tjiw  Journal,  (J.  li.  li'.',  and  statecl  that  Mr.  Illake  wa~ 
struck  off  the  rolls  for  iiiisrondiict.  II.'  was  in  fact  only  suspended  fortw.. 
veav-.  as  a|>peared  from  the  Law  .Tournal  rep.at.  The  jmblishers  were  held 
liable  for  this  carelessness,  althoufrh  of  cfiurse  niither  they  northe  writer  boi- 
Mr.  lilake  any  malice,      i  lamaj.'es  1(l(»/. 

/l/nh-  V.  Slfrnmoiiil  «Hirr^.  4  l".  &  1'.  I'.JJ  ;  \\\,.  T.  ,jl:l. 
The  printers  of  a  newspa)>er  by  a  mistake  in  setting'  u|i  in  tyjK"  the  announc..- 
nients  fr.iiri  the  /.,)„,/,./,  ',(/:7//r,  jilaced  the  name  of  the  pliiintilf's  firm  und.r 
the  heading'  "  l-'iist  .Meefiu;;s  mider  the  r,aukrii]it.  y  .\ct  "  instead  of  und.  i 
"  Dissolutions  of  Partnership." ■  \n  amjile  apnlo-y  was  in-ert.d  in  the  iicM 
issue:  no  daiiia^  was  proved  to  have  f.dl.nved  to  tiie  jilaintilf:  and  there  w.i 
no  sufT^'estion  of  any  malice.  In  an  a(  tion  for  lib(d  af-ain-t  th<'  jiroprietnr  cl 
the  paper,  the  jury  awarded  the  ])laintitf  oU/. 
tion  was  libellous,  and  that  the  damajres  awar 


inopri 

ilamajres.     /A './,  that  the  publii 
led  wire  not  excessive. 


Sliiplimr<{  V.  Whitaher,  L.  R.  Itl  C^.  P,  i,w> ;  ;j.>  L.  T.  4(»2, 
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Tho  .lefon.l.ints  puhli,!,,.,!  i„  tl,..„-  i,,.w.,„,„.r.  i„  iho  li.t  .,f  ••  HIhi     •• ., 
plaiMtifT,  a  „i,uri,..l  la.ly,  had  ,nv..„  l.i.,h  V    twi  1        1  '"     """  "'" 

tho  fa.-..  ,.f  it  was  n„t  UU-U,,,,..  '"■'''  ""'  '"'^'^« ■*""-.»  ..„ 

.IA,rrM„«  V    AV,7„> .,   r,,.  (,.h,.^  ,  k.  ,^,  ,,.^   „,  ^^.^ 
Tho  ,lof.n.la„ts  ,,ul-l,sh..,l  „,  th-ir  nowspapor  „„  art,,!,,  .los-riptiv..  .,f  ,..•  ,,  ,., 

l».havour  „f  vanous  ty,«.,  .,f  lu.^Mi.h.,,,.,.  al,r„a.l   to  .,„o  of  Jh  ,„ 

a,ti,l..  nor  ,ho  ,Iofon,Ian..  I,:,.l  an.       tti^  ''"'".!:      T""'  "'  ""^ 

.hat  tho  .nt.  .h,....ht  ho  was  .^4:;;;;m  i,.:^::::;  i;/^*;^  ;';2  r' 

..«^..  ....o...  no  .,.., an.  .ha,  tho  ,,.y  ha,.  H.hfy  uJL  ^^t^: 

I..  I.  N.fl  :  j(i  rinios  I,.  R.  jo^  • 

Kals,.  .Maniatorv  wor-Is.  tl.on.  if  spok.n.  constitnt.  ,, 
slander:  if  written  an.l  i.nl.lisho.l.  a  lii.el.  The  wor.l 
"written"  ,n<-ln.les  any  printe.l,  painte.l  or  anv  other 
permanent  rej.resentatioi,  not  transient  in  its  natniv  as  are 
siH.ken  wor,ls.  A  picture,  statue,  or  etH.y  inav  also  he  a 
I'l-I.  or  any  other  mark  .,r  si^ni  exp,.se,l  to  \i..w  if  it 
conveys  a  defamatory  meaning,'.     (5  li«.p  i-)-,  | 

There  is  a  further  nnpo:  ant  distinetion  Mween  slander 
:'"  1  H-  • .  A  l.hel  ,s  a  erime ;  a  slander  on  u  private 
'".Lvidnal  ,s  not.  It  is  only  when  the  words  utten ..1  are 
l.lasphemous,  seditious  or  obseene  that  the  State  is 
concerned  to  int<>rfere  and  pimis",  th..  speaker. 

It  is   dearly  necessary  that  ti.ere  sh„ul.l  I.e  a  crhninal  as  well 
a.s  a  mil  remedy  for  libel,  for  the  following  reasons  :_ 

1.   ri.e  ov,l  .lone  l.y  lil.eis  is  so  extensive,  the  example  set  so  per- 
...cons,  that  ,t  IS  desirable  that  they  should  1  Jre,,ress..rf„r 
he  pubho  ,00.1      Slauders  do  less  mischief  as  a  rulo.  are  not 
Pernmnent  an.l  are  more  easily  for<,otten  ;  their  evil  intluenee 
IS  net  so  wid.dv  diftiised. 
•2.  ^rany  libellers  are  penniless,  an.l  a  civil  action  has  no  terrors 
or  them.     Iheplaintitrwill  never  ^.'t  his  .latnaRcs.     In  fact 
.0  proprietor  of  many  a  low  newspa,,..-  rath,;  r.,oi..s  .a 
.c  pro^s,>eet  ot  a  ciyii  acfou  for  lihd  h..in.  b,.o,„i>t  against 
paper.         ^  ''  **'  ""  f,''atuitous  a.lvertis.Mne.it  for  his 
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:).  Aiiotlicr  reason  often  assigned  for  the  interference  of  the  State 

is,  tlmt  li))els  conduce  to  a  breach  of  the  peace;  but  that 

reason  would  possibly  apply  with  equal,  if  not  greater  force 

to  slanders. 

Lush,  J.,  says,  in  /{.  v.  Ilolhronk,  4  Q.  B.  D.  at  p.   tl>,  "Libel  on 

an  indivi(hial  is.   and  bus  always  been,  regarded  as  both  a  civil 

injury  and  a  criminal  offenco      The  person  libelled  nniy  pursue  his 

remedy  for  damages  or  prefer  an  indictment,  or  by  leave  of  tln' 

C'ourt  a  criminal  information,  or  he  may  botli  sue  for  dama;;es  and 

indict.     It  is    ranked   amongst   criminal  offences    because  of    its 

supposed    tendency    to    arouse    angry  passion,  provoke    revenge, 

and  thus  endanger  the  public  peace,  but    the  libeller  is  not  the 

less  l)()und    to    make   compensation    for  the    pecuniary   or  other 

loss  or  injury  which  the  libel  might  have  occasioned  to  the  person 

libelled.- 


:n 


•l 

^ 
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'I'lic  fact  that  libel  is  a  crime  as  well  as  a  tort,  produces  other 
consequences  in  law  which  it  may  be  well  to  notice  briefly  here, 
though  they  are  not  strictly  within  the  scope  of  the  present  treatise. 

No  action  can  be  maintained  for  the  price  of  libellous  pictures 
iFiirrs  V.  Jiihiiix,  4  Ksp.  07),  or  for  their  valu(>,  if  destroyed  by  the 
perso,.  ridi'uled.  (/>»  Host  v.  li,i;'xfi»;l,  •;,  Camp.  511.)  A  printer 
ciimot  recover  for  printing  a  libel.  (I'oph'tt  v.  Slo,l<l>ilr,  I!v.  \-  M. 
!iii7.)  if  a  printer  undertakes  to  print  a  book  for  a  certain  orice, 
and  discovers  as  the  work  proceeds  that  the  matter  is  defamatory. 
he  may  decline  to  continue  the  work,  imd  can  recover  for  such  part 
I'f  the  work  printed  as  is  not  defamatory  in  an  action  for  work  ami 
lalioiir  d  >ne  iind  materials  provided,  the  special  contract  notwitli- 
Mandiiig.  {Chill  V.  )'<(/.x,  1  If.  \-  X.  7:1;  '2".  li.  J.  Kx.  '2:t7 ; 
1  W.  1!.  ,-..-,7  :  !.»7  L.  T.  (Old  S.)  I'iti.)     Nor  can  an  action  be 


mani- 


tained  for  bn  ncli  of  a  'ontraet  to  furnish  manuscript  of  defannitorv 
uuittcr  ('I'ff/.  V.  Lirl.i,',  •!  Stark.  107),  or  of  a  contract  to  let  room- 
to  be  nseil  for  tlu!  delivery  of  bla-ii)hemous  lectures  {Cuiiiin  v. 
Milhnuni.  L.  li.  -2  Kx.  -l-M);  'M\  L.  J.  Hx.  1'2I;  IT.  W.  II.  7.^.0; 
It!  li.  T.  li'.tO),  or  for  pirating  a  liliellous  book.  (Storkilnh  v.  (hiirlniii, 
r,  li.  \  ('.   17:t ;  7  D.  \-  l!.  ti'2.-| ;  2  ('.  >V  V.  If.!).)     Tl 


lore  IS  no  copv 


right  ii 


n   any  libellous  or  inniioral   book, 


pictun 


A  (' 


rriiril 


Kipiity  will  not  intrrfero  in  one  way  or  nnother.     It  will  not 
an  injunction  to  restrain  a  piracy  of  an  illegal  book  ov  pictine.  n( 
decree  an  account  of  the  profits  made  tlierebv.     (Per  Lord  Kldoi 


in  !r 


■f  v.   W><lk.r,  7  Ves.  1 ;  in  S,uiih 


I'  II   V, 


Sh, 


'■I.  -1  M,  r.  i; 


:uul  in  l.iiivrnuc  v.  Sinitli,  .Jacob,  471.) 


'  niMis.  I  /.  ma,  ■t:/-:n/xas.  ^ 

No  contract  will  be  implied  to  indemnify  a  party  aRain^t  the  ,.on 
sequences  o    an  ilie^ai  act,  «uch  as  the  pllieation  ofTuhe       'Z 
pij)pnetor  o  a  newspaper,  convicted  and  lined  for  the  pul.lication  of 
ahhel  which  was  mserted  in  his  paper  without  his  knowied.e  ,^ 
consent  hy  the  editor,  has  no  right  of  action  against  th.  .c  it 
or  thedanmges  .ust.uned  tluough  such  convictLn.     iColJny 
/V,....,.   ,  c    M    t  R   78  ;  4   Tyr.,i77.-  and  see  Aj.,rJZy 

7 r. P  ;"•  \r\  T ''■  "■''■• « ''■  «•  !«"=  •^^'-""•v. /.-...-I: 

•f  V  u  Vr  .""^  .:'■''"  ""  "''l''^''  !''•»'"'««  ^^  imlennufv  another 
f  he  will  puhhsh  a  lihel  is  void  (Sl.,rl.rll  v.  /.'oW.r,  a  Kc.tt  5'  ' 
■2  ]5.ng.  .N.  C.  684 ;  .,,„./,/  v.  Cliflonl,  2  Humner,  288  .  as  i  a  I  ;  a 
contract  to  inde.  ify  the  printer  if  matter  sui.died  ;:i^  t. 
med  shoidd  prove  to  he  lihellons  (.l,.,..,,,,  ,..  X.nU.  .,■  C„, 
(l.H),)  2.    rimes  L.  R.  57.-5;  IC.  //.  Snull,  „n,l  .S„.  y.cUnt,,,,  ..nd 

,       ,  .,  ^^''  '"'    "  "^  "  l>i-omist!  on  an    ilie"u! 

executory  consideration,  an  incitement  to  do  an  illegal  act      ]5ut"it 

has  been  deeded  in  America  that  an  express  promise  und  r  s>  1   . 

ndemnify  another  against  the  consequences  of  an  illegal  act  aire,,,  v 

one  IS  hinding.     (.,•.>„.,..   U.nUul.n,,,,  M   X.  y.    ,«-.,:   uJ,. 

\.  I,>ijhh,„n,l  l:nr  liml.  Co.,  ;(8  liarhour  (N.  V.)  l->4  ) 

S„,  too,  a  promise  to  abstain  from  publishing  a"libel  is  no  .-on- 
Mderation  for  a  contract.  (Uro.m  v.  Jirin.;  (187',)  I  l\  |,  -. 
^r.  L.J.  Ex.  12!.;  24  W.  R.  177;  8:i  L.  T.  lol)  \\  .  th^\  'h'  : 
1-nuse  could  be  enforced  at  all  ...ay  be  doubted.  R.  i  ,, 
a..sence  o  an  .xpress  promise  to  that  e.reC.  no  elai...  ..,„/: 
'".tained  by  the  publishe.-s  of  a  libellous  work  against  anv  on  ■ 
"iMMufornm  the  persons  Hbelled  of  the  publicatio,,:  even  tlio.... 
M.ch  perso.,s  bring   ..ctions  against    the    publisl.e.-s   a,„|    ,,,.ou.r 

[in.iu)  i,>  Ij.  1.  lil.t :  12  limes  f,.  R.  jViii.) 

('.•iniinal   pnaviMlin-s  f„r  lilad    n.av   h.-  tak ,H,„r  -.t 

'■"""";"'  '"^^■•.  ";••  ""•'"••  '••■'•'"'••  staU.t.s  ;  tl..,  ..nliM.rv 
'•<••"- Iv  .s  hy  ....lu-t.nont.  hut  thnv  is  also  an  ..xtrannl,„ar'v 

'"• '■^'  ''>■  """•"'"tio",  ul.i.^l.  is  only  .nant-.l  i„  „r...nt 

•ases.  I.n-o  th.  p,,l,lic.uio,M.f  tlM.  Iil,e!  is  lik,.Iv  to  ,.n,,],,,.,. 
«■•<•..(  ,mhu-  ni.srhief.  „u,l  ,h„s(  thrrofor..  1...  n  o„„,tlv 
suppressed.  '  '     ■ 

m!!m!l"-T """""'■'  "'■"^"■"'•n">i"al  nnudi,.  f,„-  iil,.,i_bv 
-ml  n,fon..at,on  nnd   by  indictment-  in  ..ddi.ion  .„  ,he  civi 
"."ody  of  action  for  damages.     Lush.  J.,  says,  in  ,he  ,,as.age  cil 


;M 


*  in 


Hi 
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»nt,\  11.  8,  the  person  libelled  may  "  both  sue  for  damages  and 
indict ;  "  and  so  in  strict  law  he  may.  But  practically  he  has  to 
elect  between  his  three  remedies.  He  cannot  take  both  civil  and 
crnninal  proceedings  at  once  ;  a  judge  would  stay  one  or  the  other. 
Strictly,  it  he  means  to  take  both,  he  should  take  crinn'nal  luo 
ceedings  first.  Hut  an  action  for  damages  after  the  defendant  hud 
been  either  ac(juitted  or  convicted  for  the  same  libel  woul.l  be  very 
hojieless  work.  And  so  would  a  criminal  prosecution  after  an  action. 
After  a  rule  for  a  criniitial  iiifuniuttini)  has  been  made  absolute,  no 
civil  action  can  be  brought.  {U.  v.  Span-oir,  •!  T.  15.  Dw.)  If  it 
l)e  refused  or  discharged,  the  applicant  can  indict  the  defendant,  or 
by  leave  of  the  Court  he  may  bring  a  civil  action  :  see  pout,  p.  «il2. 

Thpi-e  is  no  longer  any  eensorsliii)  of  the  press  in  tliis 
oonnti  .  Any  man  is  free  to  speak  or  to  write  and  pul)lisli 
Avhatever  he  i-hooses  of  another,  suliject  only  to  this,  tliat 
lie  iMUst  take  the  oonse(|nenoes,  should  a  jury  deem  hi 
words  defamatory.  "  TIk"  liberty  of  tli<'  press,"  savs  fjord 
.Manslield,  in  //.  v.  Ihau  „/  St.  ./s,//)//.  ;j  T.  H.  -i;}!.  ,i., 
"  consists  in  printing  without  any  previous  licence,  suhject 
to  the  consequences  of  law."  Lord  Kllenhorougli  siivs 
in  /;.  V.  Cohlutl.  2!)  Ifowell's  St.  Tr.  4!):  "  The  law"of  V.w- 


laml  is  a  law  of  lihertv,   and 


consistent  with  this  lilierti 


ve  have  not  what  is  called  an  imjinmntiii- ;  there  i 


preliininarv  licence  n 


s  no  such 


ec<'ss 


iiry  ;  hut  if  a  niiin  publish  a  pa| 


ii'r 


be  is  exposed  to  the  penal  consecpiences,  as  he  is  in  everv 
other  act,  if  it  be  illegal."       fiord    K.'iiyon   sliorti 
thus  in  /;.  v.  (■/,//„.//,  27  Howell's   St.   Tr.   ( 
may   publish    anvtbing   wliidi    twelve   of    I 


y  puts  it 


uh 


A 


m;lll 


think 


lis   coiintrvnii'ii 


is  not  blamable 


Hut  it  was  bv  no 


iieaiis  always  SI)  in  Kngland.     It  w 


perceived  that  tlie  printing-press  may  be  as  great 


lis  (|uii' 


as  for  good.     And   wl 


power  for  evil 


disalTected  towards  its  (iov 
of  (laiif'er. 


lenever  any  large  proportion  of   a   nal 


loll    1^ 


■erniiieiit.  a  free  [iress  becomes  a  sou 


(i)  Our  Kiiglish  monarchs  at  f 
printing-presses  in  their  own  b 
an\  tli 


rst  endeavoured  to  keep  all  il 
iinds,  and  allow   no  one  to  /<;/ 


iiig  except  by  special  Itoyal  licence.    All  priutiug-j 


kept  under  tbc  immediate  supirvision  of  the   K  ..„ 

regulated  by  proclamations  and  decrees  of  the  Star  Chamber    li 


)rt!SSeS  WlTc 


ing  in  Council,  timi 


/./'7;.v.s7.\v,' 

u 

virtue  of  the  King's  prerogative.     In  1-557  tho  v.i„t: 
of  London  was  forced,  a.^  the  exc.usi^f  jS  i^r:;^,^-^"^ 
P«bh«h.„g   in    the    English  dominions  w  va  gi.':;     l     i  e     I'" 
London  stationers  and  their  8ucePss.,rs  hv  r^  L         "'"''':> -^even 
The  Con,pany  was  also  empowe.^    ^L^  af,    ,•'';•"''""''''• 
l>y  men  who  were  not  n.enJ.er.s  of  the"     ,      L        T^]  ''"''"I 
.he  Star  Chamher  in  ,..;,  „„e  printing-pre.  t^    ill:, t '":::; 
t  niversity.     T  ns  exerc  mi  of  d.o   u       i  "'""wi  lo  ciicn 

theory,  at  all  event^!  tniTr,37  '     ^'"'""'''"  '^°"'*"-'''  '" 

(ii)  (^.een  Kli.aheth,  however,  «as  not  content  with  this  Govern 
men    monopoly  o    the  "  Art  and  mysterie  of  Printing.'"       nLV^ 
she  determine.1  to  have  all  hooks  read  over  bv  lovalhi^hn 

privy  conncillors  before  thev  were  allows  U        V?.      ^        ^"  *""' 
In  if^uc.i     c^      /n       ,       ■"'""^^*^'''<J«i  to  the oleal  press 
In  15H„  the  Star  Chamber  enacted  that  all  hooks  shonld  be  read 
over   n,  mannscript,    and    licensed    by  either   the     \r       ; 
Canterbury  or  the  JJishop  of  London,  s^vei^o    .;'"''  . 
..o.ead..d  licen^ed  by  the  Chief  J..i:';^:rS^:^^^ 
I-'     (IneLaron  (a  practice  which  continued  down  to  mid 

'I     the    18th  century;    see   the  prefaces  to  Burrows' and    ,' 
I'Torts).       Subse,uently  the    Master   of  the  Revels   us     pe  f     ^ 
.'ht  of  revisn.g  poems  and  plays,  an.l  the  Vice-Chancellors  n 
I  mvcrsities  were  allowed  for  convenience  s.^fV  ,    "^ 

be  printed  at  the  Cniversitv  pre    e  'v,       .        '"","    °"'"  '" 

;..-,.,nct  ,he  nun.l.erof  printing-presses  in  tl.  coun  , 

—  nmen     therefore  insisted   all   the    more  vehen.en  Iv    |  1 

;^^  shou  1  he  ,,M.I.,;,  .vi.hout  a  previous  licence.         ■  t       St 

""""I"''-  ''«M-ee  dat.-d  .r„ly   nth,   ]fi;,7    „,|    ,,.•.,      '     '"  ^''^' 

•■"I'.iied  to  l,c  subnntted  to  the  license'  s  and  . ,'"'  "T 

•  'in,  iicii;,  nnil  .Tfinn  1  itJi    ii'i.)  ■     .,  -'vi.,  .11, tun 

'  '  "  ^''i'  '  ''■' ■  l»»t  nionl  ,.„,,i.     ,\.Mi,i,l  il„„„„,.i  ..    ,,  „ 

"^•-'s™M::l":;v'Sn;'?;,::;!;;,':':"'™'"V'"' 


i{;l 


il  i 


I 
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1680 ;  1  Jac.  II.  c.  17.)  The  only  vestige  remaining  of  such  censor- 
shij)  is  tlie  control  of  the  Lord  (Jhaniberlain  over  plays.  By  the 
Theatres  Regulation  Act.  1843  (!>  \-  7  Vict.  c.  (W),  s.  U,  it  is  enacted 
that  it  shall  lie  lawful  for  the  Lord  Chamherlain  for  the  time  being, 
whenever  ho  shall  he  of  opinion  that  it  is  titting  for  the  ijreaervation' 
of  good  manners,  decorum,  or  of  the  public  peace  so  to  do,  to  forbid 
the  acting  or  presenting  any  stage  play,  or  any  act,  scene,  or  pait 
thereof,  or  any  prologue  or  epilogue,  or  any  part  thereof,  anywhere 
in  Great  Britain,  or  in  such  theatres  as  he  shall  specify,  ami  either 
absolutely  or  for  such  time  as  he  shiill  think  fit. 

(iii)  A  third  plan  is  to  allow  any  boDi.  to  be  piinted  and  published 
without  any  sui)ervisioii  or  licence  :  but  as  soon  as  the  attention  of 
the  (Jovernment  is  called  to  its  harmful  tendencies,  to  seize  all  the 
stock  at  the  pulilishers  and  booksellers,  and  prevent  the  publisher 
from  issuing  any  further  copies.     The  Lord  Lieutenant  was  till  the 
year  1875  empowered  to  do  this  in  Ireland,  sliouhl  any  work  appear 
to  liim  .seditious.     Magistrates  in  England  may  deal  thus  with  books 
proved  to  be  obscene  by  value  of  Lord  Campbell's  Act  (-20  iV  21  Vict, 
c.  m\     The  Court  of  Chancery  and  the  Hon  ..   of  Lords  occasion- 
ally forbade  by  injunction  the  further  pid)licati.>.,  of  libels  which  thev 
deemed  contempts  of  Court.     Kvery  Division    of  the  High  Court 
now  has  jurisdiction  to  restrain  a  contempt  which  is  an  attack  upon 
itself  or  one  of  its  judges.     (See  Cliapter  .\.\.)     The  High  Court  of 
Justice,    moreover,  by  virtue  of   the   powers  conferred   by   h.   o.-,, 
sub-s.  8,  of  the  Judicature  Act.  1H7:{.  may  grant  an  injunction  td 
restrain    the   further    sale   or   distrii)ution    of  any    matter  clearly 
libellouH  wliiiiover  it  considers  tha'   such  a  course  is  just  or  cou- 
venient.     (Sef  Chapti'r  .\1V.,  /,./,s7.  p.  \->i.) 

(IV)  Oin-  present  lawpeiniits  any  one  to  say,  write,  nd  publish 
what  he  pleases  :  but  if  he  makes  a  bal  use  of'this  iiberlv,  he  must 
be  punislu.,1.  It  ho  unjustly  attack  an  individual,  the  person 
defamed  may  sue  for  daiiuiges  ;  if,  on  tiie  otlier  hand,  the  words  be 
written  or  printed,  or  if  treason  or  immorality  be  therebv  incidcate,!, 
the  olfender  can  be  tried  for  the  misdemeanour  eilherbv  informa- 
tion or  indietment.  In  order  that  the  criminal  might  be  easilv 
detecled,  it  was  enacted  in  171-2  that  no  person,  under  a  pnmvltv  nf 
•id/.,  should  sell  or  expose  for  sale  any  i.amphlet  without  the  nani.i 
and  place  of  abodo  of  fsome  known  per.son  by  or  for  whom  it  wa, 
I»rinled  or  publisiied,  wrilten  or  printed  thereon.  ( 10  Anne,  e.  lit 
s.  ll!J.  repealed  in  1871  by  the  :!:i  A-  ;i  I  \  iet.  e.  !»!».)  A  similar 
enactment  as  to  newsi.apers,  .1  ,v  7  Wdl.  I  \ .  c.  7<;,  was  also  repeaie,! 
hy  the  a2  &  33  \ict.  c.  '21.     And  now  every  paper  or  book  which  is 


jrrs  is.,1  mnrs  to  in-iTiArios:  ,_., 

meant  to  l.e  pul.lisl.ed   or    dispersed  must   bear  on   it  tl>e  name 
nnd  address  of  the  printer  (2  &  3  Vict.  c.  12  s  2*-)  •  and  fl,„      •  ? 
nn.t  for  si.  calendar  njonth..  careful,,  ...i:^ I  'Zt^^  f^^- 
each  paper  prnUed  by  him,  and  write  thereon  the  name  and  X! 
of      e  ^^-- "o -r'oyed  an.li>aid  hi„.  to  print  it.    (3r  Geo  il, 

Ac  i88im\.-i-  V  .  ^n'  ^^^'■^P^l'^'-  I^i'-el  and  Registration 
Act  1881  4  .V  4.  \ict.  c.  (.0),  a  register  of  nevvspaj-er  proprietors 
.s  estahhshed  a  Somerset  House,  where  anyone  c'  ascerta  fo  . 
shdimg  who  ,s  the  person  responsible  fur  what  ha.s  appeared  nan  • 
newspaper.  Newspapers  were  indeed  formerly  regarJ  d  with  "2 
jealousy  by  the  Government,  and  subjected  to  heavy  duties,    rl! 

Cha  les  II.  and  Tames  II.  the  /. ^,.  a,.:,.,tr  (a  snmll  sheet  an,  e    • 

n,g  tw.ce  a  week  every  Monday  and  Thursday)  was  the  only    a  "r 
peruu  ted  to  pubhsh  political  news.     Even  their  size  was  -egu  Id 
y  statute.     The  0  Geo.  IV.  e.  119.  f„.t  allowed  newspap  rf   o 
punted  on  paper  of  any  size.     Moreover,  till  the  ij  Viet  c  27 
they  had  to  be  printed  on  stan.ped  paper.     But  in  spite  of  aiuu;  .' 
l-etty  restr:ct.ons.  our  press  has  been,  ever  since    he  ^  si  " 
1-oxs  Libel  Act.  32  Geo.  III.  c.  GO, the  freest  in  the  world  " 

A  man's  n-imtatiou  may  also  iMMnjmvd  by  th.  dee.l  .,r 
artu.n  of  another  ^yithont  his  usi„«  a.,v  words  ;  and  for  stul. 
'i""'.|n.-y  1,,.  has  anac-tion  on  th(.  ose  ;  Iml  such  n.atters 
="<■  not  ^vlthm  th.  scope  of  the  present  treatise. 

llliislnititius. 


eiicy. 
I-.  I!,  ..ii». 


/!i'/iii  (II, t/  II 

Is  jdi-. ,-,: 


.\^  to  a  ■vturnsd  .l,..,,,.,    ,  uu-U  was  „evor  ,..vs,.„ti.  I  ..o 

"^'"^' ■"-"-- If 7' "'-•- -.: a.r::;:„':„M  ;,:;■;  s.;r 


''""'""-"  "'■'■'''■"H'ontinm.  in  f.,n. 


'■-'-^■^ '•■>-'^-*'v.....,,....,.s::::r^:;;2. 


ilth.msh  otliiT  portions  „(  th"  .\ct« 
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t 
%  'I 


hi  1 1 


claiu.  f.,r  .U.bt;   the  .a-i^-hlH,«rH  cod     .uently  deenu^  the  j.luiutilT  i„«„lveuf 
The  ,,lm.,t,ff  was  WM  entitled  to  s„b>     ntiai  damupv.  "«  "'«"Iveuf. 

Ihtu-tr  V.  Diwainl  nnother,  11  M.  &  W.  02j. 
llmwynlle  v.  (>/•/„/■,/,  2  Maule  4  S.  77. 
The  defendant  8..t  u,,  a  lami,  ,„.  the  wall  a.I,joi„i;ij;  the  plaintiff •«  dwellinjr- 
huu.e  and  ke,,t  .t  l.„„unK  in  the  .lajtnne,  thereby  ind„,.i,:,-  the  ,,as.,.,.s-  "  to 
"heve  that  the  plaintiff's  hou.e  wa.  a  broth.d.     Thi.  was  held  to  be  a  trespa-, 
to  the  wall  and  K-inf;  permanent  in  its  imture,  also  a  liU-l. 
J>jlni,.s  V.  I),i,„.  „,!.,,  •>  Canij).  ;i ;  11  K,st,  ■J'iC}. 
Sf^ill  V.  .WdsMi/,      ^r  ,rk.  oii'.K 
I'liiiiket  V.  (ii/mun,  Kortescno,  211. 
Andsoasto-ridinKSkimnnnj^ton."  ••  rouj;h  mu.,ic.,"  burning  in   e.li.-v  and 
other  m,.U.sot  hold.ntr  a  man  up  to  pubhc  oblo.p.y  without  e.siH..eial   »:,;/,  „ 
delawation.  '  ' 

f^ee  .S„.  )|W,v„„  /,,/,„„  ,.  /,„,„_  ^ij^,j  ;,,    ,,^^^.^^  ^    rv/,«vv..-.  Skin 

l-'.f ;  2  Show.  3l;i.  " 

/■'.  V.  /,'„/,fr/(i  <(Hf/  ot/urs.  :t  Kobl...,  J7,s. 
-!/((«.«  V.  Jein,i,„/.i.  Sir  Thos.  liayni.  4(»|. 
'  ■/•"/,/,  V.  7(7,„ //,  .J  Salk.  22ti. 
l^i/ie  V.  Ihii/ir/.;  42  J.  i>.  (JJS. 
So  too  in  anions  of  false    in,prisonn„.nt  and  malicious  p.oseentiou    the  iurv 
mayavard  d:nna^es  for  th.  injury  done  to  the  plaintiffs  reputati.;.      v  Z 
chur,.,  m.do  „,..,„.t   huM.and  by  hi>  bein,.  nmrelKnl  in  custodv  th  ou  d, 
rubho  streets;   although   in   the  forn,er.  the  ,.st  of   the  action  Vtud, 
trespass  to  ,1...  /..,.„„„.  and  in  the  latter  the  n.alicioo.slv  sotf  in.^  tla  law  in  n 
with  .ut  reasonable  .,r  probable  cause.  "  '  '""""" 

So  if  a  trespass  Ik.,  accon.panied  by  violent  or  ins.dtinj-   words,  th.s  fa.t  nnv 
be  proved  iii  a-jfravation  ui  dania-e. 

MiivkI  v.  /farif,/.  ,-)  Taunt.  -11" 

I!.a  in  actions  for  wronj:fuI  disn.i.sal.  no  dan.a^cs  can   be  recovered  for  ,1.,. 
useo.  usurious  or  contun.eUous  words,  which  d ,t  in  .hen.seKes.i;!  "ll 

On  tlH.  otlu.r  ha.ul,  wonls  may  c-a.i..  a  man  .lania,.. 
^Mtho.,t  1,1  any  way  art.ftin.  his  .vputation  ;  and  tor  s„.  h 
^vonls.  ,f  vvntt..,,  or  spok.n  xvith<,ut  lawfnl  cc-asi.,,,,  an 
''^•t-;- <•"  th.  .-as.  will  li,,  pn,vi,|,.,l  it  cau  la-  shown  tint 
such  .lania.o  is  th.  natn.al  aii.l  n.ressary  ons,.,,,.,,,,. 
of  he  w..nls  or  was  th.  ivsult  which  tlu-  .lefeuclant  .1.  i.-nnl 
and  intt'iuh-il.  " 

lllioilniliiins. 

It  is  actionable  f(.r  A    to  assert  fil-. I. i         i-  ■        .       . 

U.'H  title  to  cor,ain   f  reeho  d        ,,1^  n  ""  '"'^''""'"^'^  "-<  ""■>■«  '-^  -  <lavv  ,„ 
ulthuu-b  CO  i,   ,  „     t  ""■''"'•■  I""""*"-'   'Vom  sclli,,..  . 

■^"  '■■',""l"!^'l'""  !•-  ..c-t  o„  li.-s  personal  character. 
s.'o  ('hai)fer  I\'.,  j,„st,  pp.  7")  _.js. 


la 

If  A.  without  lawful  occasion  publi«he«  a  fal.e  .(ate.nont  „f  fa..f  !       y  . 
I......  a  ..K.U.  .XPU..S.O,.  of  opinion)  concerning  an  article  wZV/l"      ""'' 

aM.l  .pc..,al  .hunage  to  B.  result,  therefrom,  tn  ucHon  lIs  "  "'■  "■"^- 

Sec  t  haptcr  H'.,  y,,,,/,  jij,.  ,ss     <),-, 
Kut  an  atta.k  on  a  nu.,.'.  proi^rty  or  on  the  things  he  nuke,  or      .1 
sometimes  he  also  an  in.lircrt  attack  on  him.s^lr.  '"'  '"■'^' 

See  /.(«/,  ]).  a4. 

As  a  rule  A.  cannot  sue  for  wor,l«  .lefamatorv  of  «    althon-l,  1 
l.>-s  or  inconvenience    Ih.refrom.     U„t   if     V    •.,,    "■•"'""'-'''''«  >"ay  stitTer 
,lcfcn.lant.le>iredan..int..u,le,l  to  injure  A     a-id    ho^-^li^th  T.""7   ''""  '''" 

ana  ,.,.essar,conse,uenceof  that  lihe.  on  K.    it  irsuhnnttc:';:;';.;:;;;:^:: 

.l-/'/f//  V.  Ifarrm,,.,  1  Ksj,.  4H;   l'.,,ke,  !!»-(. 
/Inti/,,,  V.  r  V^./.f)-,  o  Xf .  iV  ^v   ..J,, 

Any  person    „h,,knowinj:ly  l^uWishes  or  sc>Ils  without  the  cou-ent  of  tK 

:;  r  t ;;  ;r  """""7  ''^'"7"-  '^'-  "'-"■>^->''>  -  <>-  ..-.1.0  ,     j: 

''•"■/I,.n  l//„.fr„f„r,Y.  r,.l^,„„i,  .{■  ,:,    Ifl       I'liniK    n    --I    - 
I.  a  man  nu.nace  n.y  tenants  at  will.  „f  lif..  „„,  „;„.,;,   '      ;„„; ^;'; ^. 

tiomthcirtenures.  an  action  upon  the,  asewillli ;.    n'       ,    " '*->  uq«'t 

«i,l,„ut  then-  departure  is  no  cause  of  12,^  ' "'  ''""' ""''  ''""  "'— 

'•.-,c%',,  (VMf.  Year  liook.  !»  Hen    VU     i,i,    7    s-    lUii     ii       ■ 
"  tia.  ,h.fc,,.h.nt  threatens  the  plaintitfs  ...LZ'Ll:^-^::^^ 

;v«,r./  V.  yWi,/,,,..  ;iU2I)  Cro.  Jac  5.i7  ;  1  hoU.  Ahr.  I.ix 
i<(cWo«  auilvtl.in  V.  Mnituilt,,,  i'cake,  27(1 
Aral  sc.e  S,,ri„,,l„,„l  S,.:„„i„,i  r„.  y,  m^^  , '  jj    ,.  ,,  . 

'h.  ,s,Si»;  KJW.  R.  ii.fs;  15,1,   T  (H    ■  '1   ■•■, 

"•  ;'  -'->'  ^h.,uM  lie  i„  „.ait  ••and  fri^l.t  the  hovs  tn.n,  L-oi,,.  ,„  .,i,,  ,   „    , 
-l-'l-astcr  n,„M,t  have  an  a.tion  for  the  loss  of  his  scholar'   ~  ' 

1'  '_  Holt.  C.J..  in  A>.//,  V.  ll..k,n,..jiU.  11  Kast.  .>;,;   n 
a  man  ,n,  uces  a  servant  to  break  his  contmct  with  his  n.astcMnM  ,,n,t  hi. 
'"M'^.^.H...,  .  the  n.ast.r  has  an  action  /.,•  <,»,.,/  ,u-n,u„„  „„..,./ 

',, '"'  'li^':;  -  '^-  *  "■  ^"i;  ^^  I-  J.  w.  1).  ^.;:J;  17  j.,,,  s-i; 

\\1!.  .i(),;  44  L.  T.  7o;  4,5  J.  1'.  .•J73. 
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DEFAMATORV    WORDS    OENEH  vr,LV. 
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Canadian  Notes  to  Ciiaitek  I. 
Defamatory  Words  Gexekally. 
Sliindcr  may  exist  where  thp  r.o.^„„  ,  •   . 

designated  thou,,.  withouM  i'^  C^  ZT7 ^  f '''''''' 
may  follow  from  circumstances  s,  bmitt/    f      ..  ''^""^"^^^ion 

the  Court.  An  article  in  a  rZ:^'^:  Z  Tr^T^  ^ 
fjraphu.  despatch  from  a  designated  villa^p!L       /.  "  *'''■ 

personage"  in  the  place  shouti  be  a  S^u^^  '  '"'"'^ 
respecting  a  -'mysterious  fire  and  th«f  7  P"^'"«°t  *»  an  enquete 
be  looked  for  when  the  affa  r  kvalA       ^'T"'"'""'  -'"■''>°'J^1  ™ight 

".'■  ".'..or  Of  the  viih,:^!~  :r  r tS'^^Tr 

respecting  which  the  insurers  had  procure.   In  """  '""*"'•' 

writing  in  a  disguised  form  and  by  ■"  "u'tir'^f  ■  ''''  '^'"^^ 
tation  of  fraudulent  or  criminal  inoTi'  '?*"'°'  '°  '"P"" 
siandc.    Press  Publication^°;'S:^:-^  ;?^-~s  to 

tl.at  the  hearers  of  ZZl     »         "  "^  '"•''  """^  '^'^*'^''""°' 

-  applicable  soMv  to  e  ttr  t^or  b'h'  T."  "°''^"^*^°'^  *''- 

;'.e.v  appear  so  applicable  may    ril  the    eTioIir'"""^'^  "'""" 
I'c  the  person  intenderi  •  hnf      u  .  °  alleging  himself  to 

-xpr^siL  app;stS,;rerri  tr:?  ^^  r^^ ''- 

...ay  oa.h  bring  an  action,  l.uf  each  must  all'^  ""  '^  '■'"^'  " 

tl.e  other  did  not  commit  the  nffZ  ,     .    ^    '°  ''"^  "''^■"^  *'.at 

-re  spoken  falsely  as  J^  WmL^f       "'"  °'  """"•  ^"^^  *'^^  ^^^^ 

^•l.Sett\ltft„r^  '"•^"'r    °^    «   «-'!- .leiamed  by  a 

negatived  berefhe  I^ivru:!'!!"^:!^"''^^       ^™"''  ''«-  *°  ^^ 
"a'  'l-.'Maires.    The  lalwr  an  i  ?vn  ,"°"''^  '''''''''  ^^•'^°  °°nii. 

-  real  damage  has  been    nXrl:':;;^  :'''-^  ""  '  "-  ''''- 
probably  be  sufficient  to  dete.  Vh    k  ^    recovered  would 

la...  ,.Iass  rererr   Ho    n  iT.  r°^'°^  °'  "'^^'''''^  ^'•^'  °°^  "^  a 

■•-'  any  particular  me^L        X    Z;"  *""n  ""*''"•  '^  ""^  ^"■■""■'' 
O.H.  287.  291.  Albrecht    v.    Burkholder  (1889)   18 

-«'»''  "ot  be  maintained     T ,  I  ^""-  "°  »"'»"  °<  ""'I" 
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the  subject  of  an  indictment,  is  not  such  a  publication  as  will  main- 
tain an  action.    Wood  v.  .Mack^y  (1881)  21  N.B.R.  109,  118. 

Publication  to  a  third  person  is  necessary  in  order  to  sustain  the 
action.  The  maintaining  of  the  suit  depends  upon  what  other  per- 
sons understood  them  to  mean,  and  not  what  the  plaintiff  himself 
understood  them  to  mean.  If  word.s  are  used  which  reciuire  a  par- 
ticular meaning  to  make  them  actionable,  and  all  the  hearers 
understood  them  as  conveying  a  meaning  not  actionable  except  the 
plaintiff,  an  action  could  not  be  maintained  as  the  words  did  not 
convey  an  actionable  meaning  to  the  hearers.  There  would  in  such 
case  be  no  publication  of  actionable  words,  the  plaintiff's  under- 
standing them  as  conveying  an  actionable  meaning  would  not  help 
him,  as  there  would  be  no  publication  of  words  conveying  La  action- 
able meaning  to  other  persons.  The  plaintiff  alone  so  understanding 
them  would  be  no  more  a  publication  than  the  uttering  of  slander- 
ous words  to  the  plaintiff  which  were  noi  heard  by  anyone  "Ise. 
In  the  one  case  he  only  would  hear  the  words;  in  the  other  e  only 
would  Understand  them  as  conveying  an  actionable  mei  "ing;  in 
either  case  there  would  be  a  lack  of  publication  of  slanderous 
words  required  to  maintain  the  action.  The  right  to  maintain  the 
action  would  depend  upon  what  other  persons  understood  the 
words  to  mean  and  not  wliat  plaintiff  understood  by  them.  Woods 
v  Mackey  (1881)  21  N.B.R.  109. 

The  meaning  naturally  conveyed  to  the  hearers  of  the  words 
uttered,  and  not  necessarily  the  meaning  intended  by  the  person 
who  utters  them  is  the  meaning  which  is  to  be  attributed  to  them 
by  the  jury.  So  that,  if  the  person  who  l.ear  them  is  not  aware, 
when  he  hears  of  them,  of  the  circumstances  which  give  to  tli.> 
words  used  the  point  and  application  alleged  by  the  innuendo,  it 
is  as  if  those  circumstances  did  not  exist.  Albrecht  v.  BurkholdiT 
(1889)  18  O.R.  287. 

An  action  for  libel  will  be  dismissed  when  the  publication  coin 
plained  of  does  not  on  the  face  of  it  apply  to  the  plaintiff  and  h<' 
fails  to  prove  the  innuenc.o  that  it  was  meant  to  apply  to  liiiii. 
Jlorrell  v.  Grant,  :i()  Que.  S.C.  '.i21  (C.R.). 


CHAPTKlt  II. 


l.IFJEL. 

Fat.sk  jl..fa„,utory  words,  if  w.  .tt.n  nn.l  ,,ul>li,sl,„,   ,,„. 
t,  ute  a  hi.l      I„  .asc.s  of  lil,el.  any  wonls  will  1...  .il' . ,  ;  ," 
.lefa„.ato,v   wh,d.    ap,,n...iai.Iy    i„j,„,    the    ,v,>„ta   o 
another,  wh.cl.  make  u.en  think  worse  of  hin.  'in 

words  whK-h  expose  the  plaintiff"  to   hatred,      nte  Jf 

.•■;■.  or  ohloqny,  which  tend  to  injure  hin,  In  hi    ^^^    ^ 
"•■trade,  or  eanse  hnn  to  he  shunned  or  avoid  d  Co 
nei;4hhou,:s  are  lihellons.  •^^ouua  Us    Ins 

"Everything,  printed  or  written,   whieh   reflects  on  the 
|;l.aracter  of  another,  and  is  p„l,li,hed  without  lawfu.     . 
-at,on  or  excuse,  ,s   a   lihel.   whatever  the  intentio  /       .: 
^.e   .en        avr  l>arke,  K.  in  07/.^.  V.  r/..^ 
\\.  i'i'K)       Lihel  is  a  tort  which  consists  in  nsin.r  I .., 
whi.-h  others  knowin.  the  cin-unistanc.  "^  h  t  2'''m' 
tlunk  to  l.e  defamatory  of  the  person   CO,:        Lr^t^ 

■l"»rs  [1  .l(,j  A.  ('.  at  p.  .28.)  The  words  need  not  necess-.nlv 
n..puted,s,ra..f„l.o„duct  to  the  plaintiff;  it  is  "^^ 
ft'-  ;;-"-•  l.nu   conten.ptihie   or   ridiculous.      ,r'  l" 

/'■"•'/,•.(;  Ohio,  5;u.)  •       ^"•■^•'•^•""^""v. 

Any  printed  or  written  words  are  defa.natorv  wlnVl.  ; 

I'-t"  to  the  plaintirt-that  he  has   been    .Multv  o     n 
fr.111,1    ,1;  1  ^      •  ,  ^"'M\  or  anv  crnne 

na^  1    hshonesty,  unn.ond.ty,  vice,  or  dishonourahle  Z'- 
<  'H  .  o,  has  heen  accused  or  suspecte.l  of  anv  such  ,nis con 
•'"••t.=  <>■•  ^vh.ch  su..rest  th,,t  the  plaintiff  is  'suf^e    n     f 
any  n.fecfous  disorder  ;  or  which  have  .  t  n<'  "        "' 

iHMMu  Ins  otfice.  profession,  caln:.,.''^"'*''^''''' 

a- al!  words  winch  hold  tl..planUiff\;;t:;titenr:C' 
-.orruhcu,e,and.hich.,,ytln,^,n,ender;;!!'!r;:n 


t 


IH 


l.llihl.. 


Ip'i 


t  "• 


In 


opinion  of  him  in  the  minds  of  ri{,'ht-thinkin}j;  men,  tend  to 
deprive  him  of  friendly  ititerconrse  and  so -iety. 

It  appears  to  be  impossilde  to  define  a  HIk"!  with  any  greater 
precision  or  lucidity.  We  proceed  at  once  therefore  to  give 
instances. 

UluKtrtttion*. 

It  i«  UIioIIdus  ti>  writp  iind  puhlish  of  n  man  that  he  i»  — 
"ail  infernal  villain, " 

ikii  V.  sfuiif,  1  li.  &  r.  a.)  I  ; 

"  an  impiistor," 

i;K.kt\.  Hiifih,,,  R.  &  M.  112; 

famiMI  V.  S,,.,Ui»in<t,U,  3  H.  &  S.  709  ;  :t2  I..  J.  (J.  K.  185;  S  Jur. 
X.  S.  UHiit;  11  W.  R.  atiO  ;  S  I,.  T.  201  ; 
"a  great  (lefmiltor," 

Wannnii  v.  llii.r,  1  Jiir.  HJd  ;    1  J.  P.  ;t4ti  ; 

ItritU.i,  V.  Ihiirne-.  1  K.  iSl  V.  «tW ; 
'■  a  hyiHKritc," 

Thurlefi  V.  Inril  Ktrr/i.  4  Taunt.  .15.) ;  ;i  (Vmp.  21 1,  n. ; 
"  a  frozen  snake," 

ffnarr  v.  SilrerhA;  (\o.  1,  184S)  12  U.  B.  ti24  ;   17  I..  J.  Q.  B.  .'lOG; 
12  Jur.  tiitj; 
"  a  roffiie  and  a  rascal," 

I'er  Gould,  J.,  in  Villiirs  v.  Afmnlri/,  2  Wils.  40;5  ; 
"  a  dishonest  man," 

Per  rur.  in  Ansiiii  v.  Ciilpriiiifr,  Skin.  124  ;  2  Show.  314  ; 
"  a  mere  man  of  straw,"' 

l-Mfou  V.  .lohnK,  I  Dowl.  \   S.  «02 ; 
"  an  itchy  old  toad." 

ynifrs  V.  Mi.mhii.  2  Wils.  403 ; 
"adesi)eiatc  a<lventurer."  assiM-iatiim   with   wliom  "would  inevitably  cover  " 
jrentleiuen  "  with  ridicule  and  disrepute," 

Waklfii  V.  Henleii,  7  ('.  H.  .Wl  ;   IS  I..  J.  <'.  I'.  241  ; 
that  "he  frrossly  insulted  two  ladies," 

i  limeut  V.  r/,,,/..,  i»  H.  &  C.  172 :  4  .M.  &  1!.  127  ; 
that  "  he  is  tinht  to  lie  trusted  with  money," 

I  lieesf  V.  Srnlef,  10  M.  &  W.  48H  ;   1.'  f,.  J.  Kx.  13  ;  C.  J\ir.  O.'iS  ; 
that  "  ho  is  insolvent  and  cannot  i>ay  his  delits," 

Metr«jiiililiiii   (hniiihim  '"„.  v.    flairkiii.i,  4  H.  *:  X.  .S7 ;  2.S  L.J.  Kx. 
201  :  5  Jur.  N.  S.  22(i;  7  W.  It.  2f..j;  .32  L.  T.  (Old  S.)  2S1. 
that  "he  was  once  in  difficulties,"  thoufjh  if  is  .stated  that  such  dillicultics  are 
now  at  an  end, 

f'..r  V.  /."■.  r,.  R.  4  Kx.  2H4  ;  38  I,.  J.  Ex.  219;  21  L.  T.  17S: 
that  the  plaintiff  "will    not  sue  in  a  particular  county,  liecausM  he  is  known 
there," 

Ciiiijier  V.  (Ireelei/,  1  Denio  (N'.  Y.)  ii47  ; 
that  he  is  "  the  most  artful  scoundrel  that  ever  existed."  "is  in  every  person's 
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delit, "  that  "  his  ruin  «aiin..t  I«>  limfr  delayed,  "  that  "  lie  is  not  dccerv 
of  the  i*li}fhto»t  fi>inini>eniti<pn," 


IP).' 


/.'iithfr/oni  V.  A.f(«..  r,  Itiiifr.  4.il  ;  H  I,.  J.  C.  1'.  (Old  S.)  Ml 


that  be   ir^  "  at   the  head    of  a  pin;,'  «.f  ^windl(•l-,  "  that   li 
iiif.iiiiier.  i:il  ha>  U'cn  (niilty  of  ile.  oiN  injr  and  defraudin}-  d 


with  whom  ho  had  dealinu 


.1    ciininion 


I!  (Iivci>  iiei>ons 


/'.\i,M„„  V.  Stii.irt,  1  T.  1{.  7  Is  ;  -2  Sniith'r,  i..  ( '.  lith  ed. 
A'.  V.  Sill-,,. I. ,■.■>.  Sir  Thos.  l{a\iii.  'JOl  ; 


that  the  jilaintilT  H.ii;.'ht  iidiiii>siun  t">  a  rluli 
the  next  niorniiij;  without  l>ayin;;  hi"  delitn. 


iind  wii-  liliirk-lialled,  anil  liolted 


m. 


rim  V.  r/emn,t.  I(i  M.  \  W.  I.j'i ;  It;  r,.  J.  Kx.  T»! ;  4  I>.  &  f,.  .Il.i 


if  i«  lilH'lloii>  to  write  and  |Mil.li,.li  „f  m  landlord  that  he  lait  in  a  ili-t 


iider  io  help  his  insolvent  tenant  to  ch'fiund  his  cretlitoiv. 
l/'iirr  V.  (('//,«'./-.  !»  II.  A  t '.  (ii:t:    I  M.  &•  1!.  (iOj. 
It  is  lilielloiis  fora  th-feiidaiit  to  write  a  lett«T  clian 


iiiineiessarilv  m 


in;.'  hi-  si-ter  with  liavin;; 


to  her  to  jiut  nil        ill  tl:.'  ex|M'ii>e  >lii'  rai 


mil  a  I'artytoaChanrery  suit, and  adiliii;.-.  '•  It  i- a  jih  usurt: 


>"//,  ITT.  I!.  \.  S.  (iO.J  ;  .U  I,.  .I.e.  V.  Ij  •  11)  J 


ur.  \.S.  \\:,;i. 

iharitahle  society, 

her  hv 


II'  iiii'iii'v  "liven 


It  is  lilielloiis  to  write  of  a  l.idy  apiiiyin^'  for  relief  fr 
that  her  ilaiiiis  are  unworthy,  and  that  -lie  .-im'ucI-  M  tl 
the  lienevnlent  in  printing'  linulara  filled  with  almse  of  the  wniety's  seiretarv. 
/fnnr  v.  SilnrliU;  (N'o.    1,  ISIH)  ]>  Q.  li.  (i-Jf  ;    I7  |..  J.   (i.   IJ.  ao,';  j 
12  Jur.  ()!l."). 
It  is  lihellons  to  char^'e  the  plaintiff  with  haviiif;  pulilished  a  lil«'l, 


Jlro..l.,s  V.   Tirlih, 


Kxi  h.  !»-J<i :  JO  I,.  ,1.  Kx.  (;!i  ;   1 1  .fur.  Ili;i>: 


<  Ir  to  write  and  puhlish  that  he  has  lieen  tried   for  imirder,  thoii"h 


stated  that  he  was  n.nvnted  or 


it  IS  not 


uiltv. 


Mo: 


V.  ■/■(/ 1-.) /(./.«,  Uiiiitiil,  [Is'M     1  (i.  IJ.  at  ]>.  Iksii 


Or  to  state  in  writing;  that  the  plainlifT  is  insane,  or  that  her  iiiind  is  alTei  ted. 

Miirijiin  V.  I,ii,;iru,  S  I,.  T.  (SIHI. 
It  is  lilielloiis  for  the  inaiiaj^'r  of  a  jiiivafe  liinatir  asyl'ini  to  write  of  a  ladv, 

iif;  and  seen  her.      I  think  it  iiiv  diitv  to 


"  I  ii  ive  heon  t..  her  house  tlii-  niori 

inform  you  it  is  iiii)ieiative  that  iiiiniediate  st-jistci 


lire  her  sliould  1m>  taken 


HV/./../.  V.  \Vii,i>l;n\  TiiiK.''.  Manh  11th     Iltfh,  l,ss4. 
Ironical  praise  may  lie  a  liliel  :  (../.,  calliii}:  an  attorney  "  an  honest  law\ 
/.'..,././»//  V.  ./i.<,»i.  {  M.  iV  W.  I  Hi  ;   7  li.iwl.  lild;   1  II.  ,\:  11.  Ills." 


n.  V.  ISniiin,  11  M.kI.  ,S(i:    11,, It,  ^•J 
N/r  ISni.list  IlirU  /'.M.,  II.ili.  i;i.->  ; 


ph.  I:!<l 


A  hypothetical  instance  may  lie  a  liliel ;  f.i/.,  "  Sujiiiosinfr  1  were  to  tell  (fitaiii 
stories  alxiut  vim  to  the  effect  that  vou,  &<■." 


All  iiliit 


/,'./. /,/.  ,(■  r„.  \.  ».,/„»,  (II.  I,.)  (H  L.  T.  lilO;  .v.  .1.  I'.  .!>!). 


uarv  notici' 


»f  a  1 


iviii^  iM'rsoii  iiiav  li<>  a  HImI. 


M.lliiil'  v.  A7'i«.  !l  lii,liar,ls,a'  (11  S,iuth  tar,,] 


It  is  liliellousto  imimtetoa  I'reshyteri 


liiia    .■il:(. 


LToss  intol 


mtoieranci 


hi-  li 


in  n,,t  alhiwii 


K'arse  t,i  In-  iisi'd  at  the  fun 


if  his  1!  "inn  Catholi,-  servant. 


Iiiiri)  V 


.1/ A'....,./,  Ir.  I!.  I  ('.  I,    171. 


it   IS    lilielloiis    t.i   chart 


the  plainti!!'  with  iu^'iatitude,    cM'ii  thoufrli  tin 


fa.'ts  cii  which  the  cliart;c  i-  liaseil  lie  statcl,  and  they  ilo  not  lii'ar  it  out. 
Coj-  v.  Lfe,  L.  E.  4  Ex.  2Si;  SH  L.  J.  Kx.  JUI;  1>1  I,.  T.  17«. 
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l.lliKI.. 


m\ 


p  * 


It  IS  liboUous  to  state  i»  a  now8pnper  of  a  youiiR  noHeman  that  he  drove 
over  a  la.lv  and  killed  her,  and  yet  attended  a  l-uhlic  haU  that  very  even.np 
(alth..iit;h  this  oniv  anioiiiits  to  a  tharce  of  unfe.-liriK  eundii.t). 
ChmhiU  V.  Iluui.  1  Chit.4S0  ;  i  W.  &  Aid.  tis.l. 
As  to  a  charge  <>f  wint  of  deliracy,  see 

i  It  V.  liifUin^l  a-  .Sm,-,  (i!»o:t)  ■>  V-  'J''  C't-  "f  ^'-'^O- 
It  is  libellous  to  write  and  pul.lish  of  a  la.ly  of  hiph  rank  that  she  ha.  her 
photograph  tak.n  incessantly,  niorning.  no.,n,  and  night,  and  re.eiNes  a  com- 
mission on  tho  sale  of  such  photographs. 

//  V   li,>^n,l'er<i,  7'i»u-.  (M.  '^iTth,  :!«lh,  IsT'.l. 
It  is  a  lihel  to  in.pute  or  imply  that  a  grand  jury  have  found  a  true  lull  agau.st 

the  plaintill  for  any  crime. 

//(()•','/ V. /•Vf/-./,,  1  I'r.  &M.  11. 
It  is  lihPllous  to  call  a  mat.ufacturcr  a  "  tn.ckn.aster,"  for  tins  nnpl.es  that  he 
has  been  guilty  of  practices  in  contraventi.m  of  the  Truck  .\ct 

llom.r  V.  r,w„U>n.  :,  II.  &  N.  m\  :  -Jit  1..  d.  Kx.  ,!!.>,;  s  W .  L.  4!m. 
•1  1,.  T.  .MJ. 
It  is  libellous  to  write  and  publish  th:it  a  child  is  illcgitunatc. 

Slnlh,,   V.  Sun   I'yint,,:,   A>»vMw„.  MS    llun,  (1.-)  N.   ^.  >upr.  (t.) 

474. 
It   is  librllnu- to  write  and  publish  of   an  uumnivied  wo,na>i  that  she  has  a 

daiighter,  ,.      .,  ,_,  ,,,.         ,     ,, 

<  hniUU  V.  /'.../,,    Mail  rnhlhlnwi  C,..,  .'.nnilnl.  •,\W>\)  IN  Inn.s  I..  1,. 

l(i,Ti; 
()r..f  a   niarried   woman  that  she  gave  birth   to  twins  one  m..uth  alter  her 

iiiaiiiiige. 

U,,-,/,...,  V.  I!ifrl,i>-  ,(■  Co.,  (1!>02)  4  r.  M:,  (('t.  of  S.ss.  . 
It  is  libellous  to  write  and  publish  of  a  man  that  a  certain  notorious  prost.tut. 
is  "  under  his  patronage  or  protection." 

M,.n  V.  i:.,.„rll,  (1S7-J)  4H  N.  Y.  1!.  (:i  Sickel-}  172  : 
( )r  of  a  married  n,au  th.it  his  conduct  t..wards  his  wife  is  s,,  ci  ud  that  -he  wa- 
compelled  to  summon  him  \teioTC  the  magistrates. 

Ihil.'irdI  V.  In;ir<nii.  (1H,H)  l!  «'.  1-.  He]'.  !'•  '^H''- 

It  is  lihdluu-  "to  pamt  a  man  pluying  iit  cudgels  witli  his  wife." 
I'or  I-ord  Ibdt,  C.J.,  in  .1...    .,  11  Mod.  '.Hi. 
See  /'"  //c'  V.  Ilrrefjonl.  '1  (amp.  oil. 
It  is  a  libd  on  a  murrie.1  lady  to  asseit  that   lier  husband  i-  petitioning  for  a 
divon  e  from  her. 

It.  V.  I.fn'i.  34  J.  I',  .iliit. 
It  is  a  l.bel  for  a  husband  to  publish  in  writing  that  .\.  has  con.nutted  ailulteiy 

with  his  wife.  I      1    !■       1.1,, 

Ter  Kcllv,  <'.U.,  in  Hrwu  v.  Ilrmr,  1    I'.x.   1>.  .-. ;  4.)   I,.  J.  Kx.  1-'. 

04  \V.  it.  177;  .'Jin,.  T.  7():i. 
It  is  libellous  to  charge  a  man  in  writing  with  having  cheated  at  (lac  or  o„ 
the  turf,  although  all  gambling  and  liors.-racing  tran>actious  are  illegal  <.r  at 

iirrnll.    v.  r/»,,.m..»,  .",  (i.   li.  7:!!  ;  IM  I.,  d.  (i.  II.  17J;  s  Jur.  W. 
I).  &  M..V.H. 


I.IBKL. 
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It  is  libelluuH  to  call  a  imi 


sh'iuld  !)•'  an  avciiiiPiit  lliat  tliisi>  woiils  ni 
claatin^  ami  ilcfiauiliiij;  iitlit'i> 


II  a  '•  black-leg"  or  a  •' blatk-»he( 


ep"     liut  thero 
■an  a  pfr*in  }.'uiltv  ,if  hul.itiiallv 


x.  -204;  •>  i),>ttl. 


1  i" 
I'll''  Cciir"   .1 


M-dii./ur  V.  (lifjar;/,  11    M.  &    W.  L'H7  ;    12  L.  J.  K 

N.  S.  7(i!». 

O'llikii  V.  <1emii,t.  \r,  M.  &  W.  I(i(i;    lii  J,.  J.  Kx.  77. 
/',-//ii/  V.  TlwmiMiu  ,iml  i,,it'l/ur,  4  1!.  &  All.  N2I  ;    I  N.  \:  ^^.  485. 
'.'(i/«.«  V.  .1//,/,,  :j  11.  &  X.  370 ;  27  1,.  J.  Kx.  412 ;  4  Jur.  X.  S.  J^ 


!•".  12,<. 
■i|Uor  Chamber  tliuuglif  the  words  ••  If  .Mi>,  W.  cl 


tain  till'  1  Ilk    of  lirnnswii-k,  sho  d 
i»iiko. 


)es  what  very  fuw  will  do 


looses  to 
libel  on 


woy  V.   ru    o,„e„,  (Xo.   1)  Ij  U.  U.  yj7;    ij  Jur.  74;  o  i\ 


('.  C.  247 


It  is  lil)plloiis  to  pulilish  in  a  iiewspai 


lake  him  ludierons,  though  lie  had  iiie\iously  told  the 


«'r  a   stoi  V  of  the  plaintiff  caleiiLited  te 


'•„,,/.■  V.   \\,inl.  i;  liiiig.  41 


-amo  storv  of  himself. 


Ill;  4  M.  &.  1'.  'M. 


It  i-  libi'lloiis  to  ].ubli~h  ill  a   iiewspain'r  an   aftor-dii 


tain.d  ,i;.iod-luimoiiied  ehair  of  the  lilaintilT,  jiaidonable  in  tl; 


r  sjioceh  which 


ca-ion,  but  not  intendiMl  liy  him  to  1 


H'  lepiiblislied  to  all  tlie  world. 


10  speaker  on  the 


l>,,/l,,i  V.  .Vi/r,,,,,,  (1SS7;  ;{  Times  1,.  U.  .-iil.i. 


lint  it  is  not  defamat'TV  to  write  of 


mother  that  lie  is  '■  Man  Kiida 


/■orhi.i  V.  Kin:/,  2  I..  J.  Kx.  KC);  1  Uuwl.  (>72 


Lord  Denman,  CJ.,  obsi 


U.  11.  (i2<;;   17  L.  .1.  U.   li.  :j( 
I'ridiiy.'  we  all  know,  wm 


rvi's   in  //.»(;■.    y.  .S(7ct;/u</.',   (N',,.    I,  l,«>^^i)    IJ 
iniiaited   no  ciime  at  all.     Tlie  •  Man 


bl.ick  mill  have  not  lieen  del 
the  L'liited  States. 


IN;  '-That 

very  iesiie<tabhi   muii,  although  a  black 
•d 


in  J 


iioiinccd  as  criminaN  .\ct."     The  law  is  otl 


l(u,.,  V.  Mm../,  1  Xutt  \-  M. 


lulh  Car.)  1.S4. 


Wlieie  tlie  ilcfendants  posted  up  in  a  jiublic  club-room  the  foil 
The   lii'v.  J.  liohinsnii  and   Mr.  J.    K..   inhabitants  cd'  this   to 


I'-rwise  in 


owing  not  let 


1" 


i  that  tin;  proprietors  and  ; 


11.. t  !.i 


with,  are  excluded  till 


/,'„/. 


IhMnt    V.  •hfih'Jn 


'  this 

1  I'r 


iiinual  sub.scribers  think  it  indjier  t.i 


.■late 


was  h(.ld  no  libel ;  «(••/ 
ice,  11. 


•jH'ire. 


It  is  n  .t  lii.eil.ius  t..  publish  i 


n  a   newspaper  that  the  phiiiitilt  ha-  -ued 


iicthiT-in-law  in  tle'Cinntv  Court 

'■...v.  <-o..,.,r,  12  \V.  H.  7.-.;  II  1„  T.  ;t21». 
It  IS  n..t  libell.ms  to  semi  a  circular  to  the  niembersof  a  certi 


t'lat  the  pl.iinlill's  are  not  proper  persons  "to  bi 


iiii-inbcrs  ihereidV 


lin  so.iety,  -latin.g 
proposed  to  be  balloted  for  as 


ilvl.lMaii  V.  /'. 


li  II.  &  C.  1,V1;  ^in  Kx.  Ch.)  I  Iting. 


It  is  not  libelloi,-  to  pri 


V.  \  J.  1  iti ;  1  xr.  &  1'.  102 


4.Sit  ;  2  C.  \  I', 


print  and  ciiciilafoa  han.lbill,  "  H.  Ouklev,  of  Ch 


nd  babbit  Hestroyer,  and  his  wife  the  sellc.r  of  tl 


t..\\  II,"  liiihss  it  li 


)e  averred  uiiil  pioveil  tliat  thi'  Wi 
111. pi. .per  slaughter  or  sale  of  game  or  rabbits. 


iUiiigton, 
le  same  in  country  and 
I'lls  imimtcd  some  illegal  or 


/.'. 


I'lr/tv.   I'J   C 


•s.  I'.i' 


It  i-  11. 1  a  libel  to  write  and  pubbsh  the  words  :     ■•  We  are  re.|u.-t...l  1..  -t.ite 
thu-  ilie  h..m.rary  secretary  of  the  Tiehborne  Defence  Fund  is  ii,.t  ami  never  was 


(  I- 

I    F 
t    i 
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l.lltHl. 
aptaiii  in  tho  Itoyiil  Avtilleiy  i.s  he  has  1k>cii  ciroiu 


iislv  ili'wi  libeil,"  for  these 


Ills  ill)  luit  iiiipiitc  that  the  ]>lain 


tiff  hail  SI)  rci>iisiMitoil  hiiiisolf. 


Iln  ,t  V.  aa,.ll„l.r.  Vi 


I,.  J.  V.  V.  34;  •-•;»  I-.  T.  47-2. 


l»..|oiiilaut  i.ost.il  npwvial  plaianls  whiih  ran  thus: 


•W.  <i 


.  S.licitur, 


r.ish..i'' 


pi 


St;.l 


•tfiinl.     To  bo   solil  hy  an 


•tioii,  if   iii)t  l""i'vi 


slv   ilisi).)soil   i>f   h; 


ivati 


it.  a  lU'l't  of  tlii>  ahovi',  aiiioiintin 


anil  : 


iirt-at 


•  tiaiisai-tioiis.' 


I'.n 


tlieni   that   "a 


nioi'O  olTor  to  si 


•11 


r  to  :f,l!l"/..  <lni'  niioi)  iiaitnoiship 
,  11.,  l.-ft  thi'iini-tinii  to  tho  jury,  telliiiK 
allo-iil  ililit  iliil   not   tifcisNuily  imply 


inability  to  pay  it 
owoil  nioiioy 


111  that  ••  it  was  n 
loss  thoiv  be  words 


it  lib. 
aplyii 


to  iiublisli  ..f  anothor  that  he 


that   hi 


ot  pay.     The  jury 


letuni.'il  a  voiilict  of  Not  <luilt\ 


/,'.  V.  ('."/AAi 


;i«(iO}  I  F.  &  V.  :il(). 


It  is  not  ilcfaniatovy  to  write  anil  publi 


he  eniloavDincil  to  siipi)iess  il 


thoiiffh  siirh  won 


i  niiul.t  ininie  hin\  in  the  niii 


is  1,.  ]{.  If.  l!4,  /'US'.  P-  l^'^- 
Oi  of  the  plaintiff  woiils  inii>lyin^'  that 
ilition  in  Iielanil ;  for, 
Ills  of  1  riiiiinals  anil  robels,  they 


ilissonsion  ami  ilisoonrajro  >o 


oulil  not  ton 
.l/<i 


id  to  lower  him  in  the  estimation  of  right-thinkinii  nioi 


fi./.tl,  Ir.  11.  4  *'.  I-  o4. 


And  si-o  r/,i)/  V.  Hol'titt, 


Jnr.  N.  S.  .VSO 


So 


a  notice  son 


itbvalandlordtohistenants  ; 


.  11  W.  11.  til'.t;  s  1..T.  ;!!I7. 
'  Messrs.  llontv  and  Son> hereby 


iive  nolii'i' 
I  ho  br.uioli 


that  thev  will  not  roteive  in  jiaynient  any  cheques  drawn  on  any 


of 


f  tho  Capital  and  Counties 


Hank."  i«  not  defamatory. 


Ciiiil.il  Hwl  Coiniti,-^  ll^nik  V.   Il>„l;iin,.l  .S„/,.s,  7  Ajip.  Cas 


"/ 
I,.  J.  (i.  15.  ^:f 


741 


:!1  W.  li.  l.")7  :  47  I..  T.  (ilii:  47  J.  T.  '214. 


It  is  not  liliellous  lor 


fornierlv  been  ni 


I  their 


the  defendants  to  write  and  publi-h  of  one  wlio  had 

t  had  leased,  that  "his 


employ 


ment  that  his  en^'aKemen 


unev 


ha-^  b( 


i-lo:.ed   bv   the  direetor? 


tliaf   "  his  eoimeition  wit 


h  the 


istitnto  hi 


for 


-ueli  wor 


ds  without   iiiori 


il,)  not  imply  that  his 


it  wa 


.  terminated  in  eonsei|iieni'( 


of  anv  miseoudui't  on  hi>  ])art. 


Miilii'fiii  V 


.  ('(./«■  iiinl  ctlii 


I..  11.  1(1  U.  M.  •■)4!»:  44  li.  J.tJ.  H.  IJ^; 


;t:!  I,.  T.  li;  ;W  J.  P.  mr,. 


I)ll,a  V.  ' 


liKtr'liiiiii 


,./'  fi»-k  I'hii' 


■,V1  I.,  li.  Ir. 


i:i.-i 


■ill  V.    /■■ 


Art  ami  (I 


al    In 


(\..    'JS'.r,]  \.  C.  (')S;  lUi 


.\  lil. 
any  i»riiit 
not  tniiisit 


wi'itiiiL'  iiiav 


I..  J.  (1.  1!.  I'.IO; 

is   iffiicrallv 


I..  T.  'HMi:  (il  .1.  r.  .•i(H). 


writlt'ii,"  a  woiil  wliifli  iiu'lmlt 


tfd.  imiiiti'd,  or  any  otlicr  piM-iiiiiiiciit  rcinvsontatioii 


I) 


nt    in    its    iiiitiuc    as  arc  spoken  words.      Tlic 

hc  on  paiMT,  iMiivliMiciit,  copiKT,  wood,  stums 

il  niav  lie  iiuidc  \\ith  any  instni- 


ir  anv  otlicf  siiltstancc  ;  am 


ml    ink,    hlacklcad    pencil   {<n'<n-ii    v.    l'h;,sit 


niciit,  jicn    a 

(IH-iO)   5  !').  .V  ('.  '2;$-l),  or  ill  ciialk,  iVt 

not    necessarily 


.statiu 


or  ( 


■Wmw 


liiil   a  lil)el  need 

be   in  writing   or    printing.       A    picture, 

or  iinv  other   mark    or    sif-'n  exposed  to 


view,  if  it  conveys  a  defamatory  meaning,  may 
libel.     (5  Hep.  I'iO.) 


ilso    1 


)e  a 


kll 


I.IBKf.. 


23 


llUistvations. 

A  cariciitiire  or  scaiiilaloUH  painting  is  a  liljel. 
Amm..  11  Mod.  !K». 

Austin  V.  I'liliirinifr,  '2  Sliow.  lilU:  Skin.  l'J;i. 
/*«  lldfl  V.  I'trrai/or'i,  ^Camp.  oil. 
A  i-tatue,  wax  modol,  or  ctfigy,  may  l>o  a  lil)cl. 

MoMon  V.  T»ss,iii<h,'l.iiiiilr.t.  [lSt)4]  1  Q.  ]i.  (iTl  ;  fi.J  I..  J.  H.  li.  451  ; 
7(1  L.  T.  ;!:J5  ;  .'iS  J.  1'.  .V.'4  ;  9  K.  177. 
A  chalk  murk  on  a  wall  may  bt'  a  libel,  ami  as  tlie  wall  cannot  innMiiiently 
bo  brouglit  into  Court,  secomlary  evidence  may  l>e  given  of  the  inscriiition. 
M.:rtimiv  V.  M'Callan,  6  "SI.  &  \\ .  bS. 
Tari.lqi  V.  Hhh)j,  7  ('.  &  1'.  :i!»j. 
See  Sj^all  v.  Masaiij  ami  iitUtrs,  '1  Stark.  JS!). 
lUirninga  man  in  ctligy  may  bo  a  libel  on  liim  ;  but  those  who  nieivly  >taiul 
by  looking  on  are  not  liable. 

Efire  V.  (/(triii!,;  4'2  J.  P.  (iS. 
Kixingupa  gallows  or  other  reproachful  or  ignominious  sign  against  a  man's 
door  may  bo  a  libel  on  him. 

IhJaiiHXiis  tihellU,  j  Rep.  12o,  b. 

Hawkins'  I'leas  of  the  Crown,  ch.  'JN,  0,  sth  editi..ri,  p.  512. 
.lefferita  v.  Ihmwmhf,  (IStt'J)  U  liast,  •-'-»•!;  2  Camp.  ;i,  unte,  p.  U. 
lliproglyphics,  a  rebus,  an  anagram,  or  an  allegory  may  be  a  liliel. 
Ironical  praise  may  be  a  libel. 

Pjtit  in  nil  these  cases  there  must  be  a  detinite  imputation 
upon  a  detinite  person  ;  and  that  person  must  he  tlie  plaintiff. 
A.  cannot,  as  a  rule,  sue  for  words  defamatory  only  of  B., 
altlion<.di  he  may  have  sutt'ered  loss  or  inconvenience 
therefrom.     But  see  />ti.s(,  {).  147. 
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llUistrations. 

.  Lirothei-  cannot  sue  for  slander  of  his  sister. 

.Si(hl.iiii/(ir  V.  Kiibtiiaiyai  und  unutlirr,  I.  L.  R.,  1  Madras,  :!s:i. 
No  one  can  claim  damages  for  libel  ou  Ji  diad  man  ;  but  such  a  liln  1  may  bo 
tlie  siiliject  of  criminal  proceedings,  if  its  tendency  be  clearly  to  prnvuUe  the 
liviu"  to  a  lireiicli  of  the  peace,  in  vindication  of  the  liouour  of  the  family. 
y.'.  V.  Tvi'liam,  4  T.  R.  I'Jii,  jw.-.!.  p.  l.')7. 
It.  V.  Elisor,  (1B87)  .'t  Times  1..  R.  .iliO. 
Hro„m  V.  Itit.hi,',  (l!l(>.))  ti  !•".  \)V2  (Ct.  of  Sess.). 
The  defendants  attended  the  funeral  ceremony  of  rrcmji  Ludlia,  the  headman 
of  the  Kar.nd  caste,  and  there  lx>fore  a  large  concourse  of  [Hjople  nunlea  violent 
aituck  on  the  moral  and  religious  chanictor  of  the  deceased,  deilaring  that  he 
was  "  patit,"  u  term  of  groiit  opprobrium  and  reproach  among  Iliniloos.     Many 
id' those  asseuibled  left  at  once  in  consei|Uonce,  and  the  family  of  tlie  deceased 
salVered  areat  pain  and  annoviince,  and  also  were  much  lowered  iii  public  esti- 


pan 
million.     The  plainlill  suei 
daimigcs.     Ililtl,  no  action  Inv. 


las  the  heir  and  nearest  relation  of  the  deceased  for 
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lint  u  bu-liiiiul  iiiiiy  riHovir,  witliDiit  joining  his  wito  us  a  cD-nluiutiff,  f  n 
i'.iim;if.'i'  «;ivisi'(l  to  liini.-i'lf  liy  wniils  defanuitory  solely  of  her. 

It„h!,rin  V.    Hv,r,r,  .'!  X[ml.   fJO. 

liiii)  V.  Urrijnrii,  !•  ('.  &  1".  oSt. 

htwi'tti-  V.  (Iiii-'Uki-i;  4  M.  vV  W.  J  :  2  Jiir.  470. 

IIV/..'/,  V.  'm.iV.  :i  Smith  (17  X.  Y.  K.)  I4J. 
ir.  hnwivoi-.  tlic  iiliiMitilF  ean  satisfy  the  jury  that  the  defeiulant  ilesireil  and 
intended  to  injure  him,  and  thought  that  his  best  way  of  doinj;  so  was  by 
jiiiMishin;.' a  libel  i)n  1!.,  and  the  damage  to  the  i.laintilV  was  the  natural  and 
noc-.ssiiry  conseiinence  of  that  libel  ou  U.,  it  is  submitted  that  an  action 
would  lie. 

.!«/,,■<-/  V.  Iltu-risoi,,  1  Ksii.  4.S;   Peake,  1!»4. 

Ilrriiii'  V.  fM]in;  i)  M.  &  \V.  UIU. 

If  the  words  nrv  not  reusouiiltly  snsc'ej)til)le  of  any 
ilcfaiiiiitoiy  nn'iiiiiu',',  the  jiult,'^  at  tlic  triiil  will  stop  the 
rasi".  T.nt  if  the  words  are  reasonahly  snsc«'i)til)le  of  two 
coiistriK'tioiis,  the  one  an  innoceut,  the  other  a  lihellons 
eonstnictioti.  then  it  is  a  (Hiestioii  for  the  jury  whieh  cou- 
structiuii  is  the  i)r()|ier  one  (■liinur  ainl  liuntficr  v.  A' lUckctt, 
L.  1{.  7  ().  B.  11  ;  41  L.  J.  Q.  B.  14 ;  20  AV.  li.  IHl ;  '25 
±j.  T.  4(')4  ;  I.iiiotiiii,('<i.,  J.imital  v.  lirilish  Knipiir,  dr.,  (IHK'.t) 
81  J..  T.  ;};il  :  15  Times  !..  1{.  524)  ;  and  if  the  jnd^e  stops 
the  ease,  the  Court  will  older  a  new  trial.  ( llnri  itinl  uuolher 
V.  Il,(//,  2  C.  1'.  1).  14ti;  4C.  L.  J.C.  1'.  227  ;  25  W.  1!.  ;{7:5 ; 
Rihhii'  ,(■  Co.  V.  Sf.vUm,  04  1..  T.  210.) 

Tlie  jiuy  should  always  read  the  alh'ged  libel  through 
hefore  deriding  that  its  etVeet  is  injurious.  A  word  at  the 
end  may  alter  the  whole  meaning.  Tl>  ■  Jury  must  look  at 
the  context.  If  in  one  part  apjiears  something  to  the 
plaintill's  discredit,  in  another  something  to  his  credit,  the 
•'  hane"  and  the  •'  antidote  "  shouhl  h;-  taken  together.  The 
jury  should  not  dwell  on  isolated  passage>.  hut  judge  of  the 
publication  as  a  whole.  (I'er  liord  Hllenl)orough,  C.J.,  in 
/■'.  V.  I.,imli,it  ,(,i,l  I'nnj,  2  Camp.  'MH  ;  31  How.  St.  Tr. 
:540  ;  per  Lord  Keiiyon,  (  .J.,  in  //.  v.  ///cio-,  Peake,  Add. 
Cas.  Hi;  per  Kit/gerald.  .1.,  in  /.'.  v.  Sitllinin,  11  Cox, 
".  C.  5H.)  They  must  decide  lirst  what  in  their  opinion  any 
reasiinahlc  hkiu  wuuld  midcrstaiid  from  the  alleged  lihel,  and 
then  it\\ill  he  easy  for  them  to  say  whether  it  is  a  lihel 
or  not. 
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lllustrationg. 

The  ri'port  of  a  trial  fur  libel  contained  sonic  strong  observations  against  the 
jiluintiff,  whicli  were  indeid  a  uocossary  part  of  the  report,  us  the  defendant  had 
justified.  At  tlie  end  it  was  stated  that  the  jury  founda  verdict  for  the  plaintiff 
for  ;iO/.  I  It  III,  tliat  tiie  publication,  taken  as  a  whole,  was  not  injurious  to  the 
lUiintiff. 

i'lialiiiirn  V.  I'lii/iii,  '1  C.  M.  <&  It.  IJO;   5  Tyrw.  7*i(>  ;   1  (i.ile,  (ill. 

And  see  I/iiiU  v.  Alijar,  (j  ('.  &  P.  'l\o,  im.it,  p.  1  Ij. 
The  defendants  published  in  a  newspaper  certain  stories  about  the  plaintiff, 
and  then  added:  "  I  do  not  venture  to.~.,y  these  stori>>s  are  true."    /lelil,  that  in 
spite  of  this  cjualilication  the  words  were  capable  of  tjeing  reasonably  understood 
in  a  libeUous  son.so,  and  that  the  (|uestioii  must  go  ti.  the  jury, 

ii'ilriii,  ,1-  (\i.  V.  Sutrm,  (II.  1,.)  (il  L.  T.  21<;;   ,'.j  j.  1'.  IJSil. 

I'lHI.IC    OfFKKS,    PUOFESSIONS    AN  )    TkADES. 

Apart  from  words  wliicli  iiijr.rc  the  plaintiff  in  liis  private 
character  and  rei)utation,  an  action  will  lie  tor  words  which 
injure  him  in  his  oHice,  profession,  or  trade.  The  la\\  will 
})rotect  a  man  from  any  attack  which  tends  to  impair  his 
means  of  livelihood,  or  to  hriii},'  ujion  him  professional  or 
commercial  discredit  Hence  words  may  lie  lihellous,  if 
written  t)f  one  man,  who  holds  a  i)ul)lic  otlice  or  carries  on 
a  profession  or  trade,  which  would  not  he  actionahle  if  \m])- 
lished  of  anotiier,  who  held  no  such  otlice,  or  did  not  follow 
such  profession  or  trade. 
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I'nUic   Ojiin-s. 

It  is  lihellous  to  impute  to  any  one  holding'  an  ollice  that  he 
lias  heen  guilty  of  impro^ier  conduct  in  that  otlice,  or  has  l)een 
actuated  l)y  wicked,  corrupt,  or  selfish  motives  or  is  incom- 
petent for  the  post  which  he  holds.  And  it  is  not  necessary 
(as  it  is  in  cases  of  slander, /H).s^  p.  5-1)  that  tin  person  lilielled 
should  at  the  time  still  hold  that  ollice:  it  is  actionahle  to 
impute  ]iast  misconduct  when  in  office.  {I'mmil,  r  v.  ( 'uiijildiul, 
(1  M.  A  W.  lOM  ;  /.;,.//,/,■//  \..loius,  -1  M.  i'i-  W.  at  p.  450  ;  il\iniMn 
v.  /////,,  I  .Jur.  H'2() ;   (iooillniviir  v.  lUnviimu,  WWmn. -uVl.) 

in  cases  of  sluiider  ii  ili.stineiioii  is  liniwn  lietweeii  (itiiccs  ot  prolit 
iiiul  olliccH  of  lioiuiiu-  merely,  such  us  that  of  justice  of  tliu  puiice  ; 
und  it  has  lu'eii  iield  that  merely  to  iiupiite  iiicumpeteucy  or  want 
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of  abililv  (as  ilisliiiet  fri)m  a  want  of  integrity'  or  impartinlity)  to  a 
luaii  whoso  office  is  not  of  profit,  is  not  actionahle,  see  p.  55. 
'J'litre  is  no  uutlmrity.  however,  for  supposing  that  an  action  of 
liliel  woiil<l  not  lie,  it  such  words  were  printed  and  published.  And 
see  y)</,>7,  p.  51. 

Ulnstralions. 

it  is  lil)cllims  li>  write  anil  ]>ubli^h  i)f  uii  cx-niayor  and  a  justice  of  the  peace 
that  liuiiii;;  hi.s  mayoralty  ho  wan  fiuilty  of  jmrtiulity  and  tomiptioii,  and 
displayed  iijuciraiutj  of  hi.s  duties;  and  thia  notwithstauding  the  public  nature 
of  the  otlices  he  hel<I. 

J'di  miter  v.  Cuui.hunl,  0  M.  &  AV.   lo.j;  9  L.  J.  Kx.  'Jt)2 ;  4  Jur. 

701. 
iloinlhitrne  v.  Hofiiiun,  I)  liinj;.  bWl. 
Tile  tni>t<'fs  of  a  iliarity  can  sue  jointly  for  a  libellous  letter  published  in  a 
newspaper  iniputinjr  to  them,  as  a  body,  improper  manageme   '  of  the  charity 
funds. 

Ikxtl,  V.  Hris.ni,  •!  (I  W.  1).  4!M);   'i:,  W.  H.  838. 
It  is  liUllous  to  cluir^'e  an  overseer  of  a  pari.sh  with  "  oppressive  conduct  " 
towards  the  paupers. 

11  eo'/ioi'  V.  /'oicsi/i;/,  '1  M.  &  liy.  74. 
A  placard  stating  of  a  certain  oveisecr  that  when  out  of  office  ho  advocated 
low  rates,  when  in  olliee  he  advocated  high  rates,  and  that  the  defendant  would 
liot  trust  liim  with  .'i/.  of  his  jiro]>erty,  is  :t  libel. 

r/„,.<,.  V.  Sr„l,g.  10  M.  &  W.  4,SS;   la  L.  J.  Ex.  lit. 
It  is  libellous  to  accuse  a  vestry  clerk  of  having  in  any  way  misapplied  the 
money  of  the  palish. 

Mnij  v.  Iln.irn,  A  U.  &  V.  li;t, 
Jt  is  liliellous  to  iliargo  a  giiaiiliaii  of  tlio  poor  with  having  been  during  the 
pi>  icdii.g  year  "  a  gre^it  defaulter  "  in  his  aeiouiit. 
W'unmu,  V.  Iliiie,  \  Jur.  S20  ;   1  J.  1*.  ;J4«. 
It  i-  liliellcus  to  cliiirgo  the  ch'ik  to  the  justices  of  a  Iwrough  with  corruption. 

V.hi.fi  v.  StinI,  10  (i.  li.  8ll!»;   Kj  ],.  ,1.  (J.  li.  Hit;   11  Jur.  101. 
It  is  libellous  to  charge  the  de[iuty  returning  otlicer  in  charge  of  a  jiolling 
station   at   an  election   with   being  a  partisan  and  showing  party  bias  in    the 
disi'harge  nf  bis  duties. 

//"/.?   v.    Stni    .\riisj,(ii,rr    '  ■eiii/.ro,//.    /.til.,  [IHOH]  '2    K.    li.   ;«)!!;  77 
I..  J.  IC.  li.  7:f.' ;  iis  I..  T.  lU'.l;  LM  Times  L.  li.  \y>. 
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It  is  lil)(>l]ous  to  iiiiiiutc  to  ;i  meuibfr  of  any  profession, 
that  lit'  tlot's  )iot  possess  the  skill  or  the  ttH-hnical  knowledge 
necessary  for  the  pioper  pruetice  of  such  profession,  or  that 
he  has  been  guilty  of  any  discreditahle  conduct  in  his 
profession. 
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''Iiriiijiiii'ii  iiKil  Ministers. 

It  islil.ell.)ustowritoaM.l  piil-li.-h  ..f  u  IVotost,,'  '  .nhl,isl,„i,  that  he  atto.uMo.l 
lo  rnnveit  a  C'ath.,li,-  iai,..,t  by  offcTs  „f  ,ao„ey  ui,.,  f  pioferuiL.nt  in  the  Chun  h 
of  England  and  Irchiml. 

AriUliisln>i>  "/  '/''     /(  V.  /!„h,^i„i  „„,/  ,u,vlh<r,  j  liiu^r.  17  ;    >'S\.fc  V  :{•• 
It  U  libeUuus  to  wiito  and  pul.li:.]!  of  a  clci}.'vinan  tliat  ho  ("am.,   to   tlai 
perfoimanco  of  divino  service  in  a  towering  passion,  and  that  hi,  eonduet  is 
calculated  to  make  infidels  of  his  eun;;ic;;ation. 

Wnlktr  V.  ISro,i.l,„,  1!»  ( '.  IJ.  X.  S.  Uj  ;    H  J„,..  K.  s.  071  •    l;j  W    R 

•SOI);   12  L.  't.  VK>. 
<l,M,r,„l.  V.  .1//,,//,  15  M.  &  W.  31!»;  15  L.  J.  Kx.  1T!(;   10  Jur.  :«:. 
Hut  see   Kilhi  V.    Tiiiliwi.   L.   K.    1    Q.   ]J.  );!).);   ;i5  L.J    (^    jj    .,;,]. 
il>  Jur.  X.  S.  WO  ;   u  W.  I!.  51  ;   l.i  L.  T.  '.'oj. 
It  is  libellous  to  write  and  imblish  of  a  dissenting  minister:--  V   s,.ri,.us 
niisund.rstandH.j;  has   recently   taken   ,,lace  amongst  the   In.U.,K.nde„t  I-is- 
senters  ,.1  Great  .Marh.w  and  their  pastor,  in  eonsoquence  of   some   ,,<.rsonal 
invectives  publicly  thrown  from  t'.ie  puljiit  bv  the  latter  again-t  a  vo„„.r  l.„lv 
of  distinguished  merit  and  spotless  iv,,utation.     We  understan.l.  h.,w,.v.r  tha't 
the  matter  IS  t.>  be  taken  uii  seriously.  -/;,„/,,  (  7, ,•„„/,/,. " 
El  minis  V.  Ikll  ii}„l  ut'i'fs,  1  King.  40;!. 
As  to  a  Roman  (Aitliolic  jiriesl,  s.e 

Ili'UiH-  V.  Stwrtll,  \>  A.  >.t  1:.  71!»  ;  -\  I'.  ,V:  I ..  OUti ;  ti  Jur.  \M. 
Mr,li,„l  Men. 

To  adverti.se  falsely  that  rertain  .piack  medicines  were  prepared  by  a  physician 
of  eiiiiiii'iiie  is  a  libcd  upon  such  physician. 

'7.(,/.-v.  i;-eem(in,  11  Heav.  Ill';   IT  I,.  J.  (  h.  UJ:   I'J  Jur.  U'.i. 
See  also   U'liltrr  v.  Ashtou,  [l'.t02j  2  Cli.  i>,sj  ;  71   J,    J    d,    ^liO  ■    -,1 

\v.  1!.  i.ii ;  s7  r..  T.  imi. 

It  IS  libellous  to  desi'ribe  a  medical  piactitioiirr  in  print  as''  the  Harlry  Street 
(iuack,  I'hysician  Ivxtraurdinary  to  several  ladies  ol  distinction." 
/."«;/ v.  I'liiihh.  .-)  ('.  &  1".  55. 
Wills  V.   WeUlfi;  1  V.  k  F.  71.j. 
Iliiiihr  V.  .<hiiri*-,  »  1'.  A  F.  !)s;j ;    15  f,    x.   |L>1  ;   :jo  J.  1'.  1  |<). 

liat  it  is  no  libel  to  write  and  publish  of  a  phy.siciau  that  he  has  m,.1  lio, - 

IMthists  in  consultation,  abliongh  it  be  averred  in  the  declaration  that  !o  do  so 
wouM  1^.  a  breach  of  professional  etiiiuette. 

''/„(/  V.  Ituherh,  it  Jur.  X.  IS.  5S();    11  W.  R.  (Uit;  8  L.  T.  .■i!l7. 
AVhero  the   name   of  a   d.ictor   had   been  used  without  his  consent  in  an 
advertisement  of  a  patent  medicine,  the  fourt  declined  to  interfere. 
/*.>.7,r(//  V.  n,.iimll.  7s  I,.  T.  SIO;   SO  I,.  T.  .j.MJ. 
It  is  libellous  to  write  of  a  person  having   professional  .,ualili,  ation-.  who 
advertises  as  an  ear  speciali.st.  that  he  is  a  .[uark  of  the  rankest  .species,      j'.ut 
il  the  facts  of  the  case  warrant  such  an  inference,  tli..  jur^    nuiv  lin.l  for  tb.> 
defendant  on  the  givuial  lliat  su.-h   word-  are  fair   ,oi„m,  'nf  on'  r,  metier   ,.f 
public  interest. 

nukhiil  v.  Luhomh,,-e,  [1<H»SJ  •>  K.  li.  ;!2.),  11.;  77   I..  ,).  K.   B   72S  ■ 
Oe  L.  T.  a99  ;  2.1  Times  L.  R.  rm. 
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liiinisters. 

Ti)  writo  and  imblisli  of  a  barristor  that  lio  is  '•  a  mmik  lawyer  ami  u  iiioiiritc- 
liank  "  ami  "an  iiui>iist(ir,"  is  actii)iial>k'. 

Il'.iWr.v  V.  Iliilijt,  ;  <•.  11.  .V.l»  ;   IS  1,.  J.  ('.  1'.  in. 
Sir  II'.  lliiirv"''.i  C'line,  .'f  Chit.  Ciiiii.  L.  .S.S1. 


it  of  an  uttuiney  ii  a  jiartiLiilar  case  to 
(ianimon  anil  ^naji  in  "Ten  Tliousanil 


Sijlirilim. 

It  is  UIicUdiis  to  iiinipare  the  t'luiili 
that  ul'  thi'  celebrateil  liiin  nf  limiK, 
a  Year." 

II'...- /./"'••  V.  /.•(./..»^  I  F.  .'t  V.  1.'02. 
It  i-^  a.liijiialiU'  to  write  ami  inibliah  of  a  soliritor  that  ho  hail  Wen  "  severely 
repi  iniande.l  by  one  of  the  Musters  of  the  (iueen's  Heneh  for  what  is  ealled  s:iai  j) 
jiia.ti.e  in  hi>  jn. ifessiou." 

/;o.//./V.7  V.  J<mes,  (ISUS)  1  M.  &  W.  4-J(i;  7  Dowl.  21(1. 
.V  e.UTect   report  in  the    Ohsirrti-  of  certain  loj^al   proceedings  was  headed 
■•  Shameful  conduit  of  an  attorney."     //././,  that  the  heading  was  u  libol,  even 
tliougli  all  that  followed  was  jirotectcl. 

'  'Untnl  V.  /.(..-M.  .i  lir.  A:  Hin-;.  •.':i7  :  :i  1!.  At  Ahl.  7('2  ;  7  .\loor«',  litHl. 
Am  int.iriiialion  was  graiiteil   for  these  words  written  to  the  mayor  of  liich- 
mond :   "  1  am  sure  you  will  n.'t  be  jiersua.l.'.l  from  doing  justi.'e  by  any  little 
arts  of  your  t.)wn  clerk,  whose  consummate  malice  and  wickedncr-s  against  me 
and  my  family  will  make  him  do  anything,  be  it  ever  so  vile" 
It.  v.  Wait,:  J7i:0  1  Wils.  22. 
'■„)■,/ V.  /,',„„/,  2  l\  &  1'.  lill. 
W.irds   c.im]dained  of: — "If  you  will  be  misbd  by  an  attorney,  wh.)  only 
1-. insiders  his  own  interest,  you  will  have  to  repent  it  :  you  may  think,  when  ym 
have  once  ordered  your  attorney  to  write  to  Mr.  (iiles,  he  would  not  do  any 
more  witliout  your  further  orders,  but   if  you  once  set  him  about  it,  he  will  go 
to  any  lengtli  without  further  orders."      //</.',  a  libel  on  the  attorney  who  had 
been  employed  to  write  to  Mr.  (iiles. 

'.'.  ./s../,  V.  U.,ii,c.  1  Itr.  iV  liing.  7  ;  ;J  .Moore,  22;J. 
The  libel  iMniplaiii.i.l  of  was  iioadi'il  "How  Lawyer  If.  treats  his  clients," 
followeil  by  a  report  of  a  particular  case  iii  which  one  client  i  f  Lawyer  It.'s  had 
Ix'cn  badly  treated.  That  jiarticuhir  case  was  proved  to  bo  correctly  rejiorteil, 
but  this  was  hold  iu  .Ihcient  to  justify  the  heading,  which  implied  that  Lawyer 
li.  ;/(/(( /■'(//'/  treated  his  clients  badly. 

/>(«/,i.yi  V.  Litiiiiivr,  I  L.  T.  77.'). 
I.ib.d  c.iMiplaiued  of,  tlial  the  plaiutitl,  a  pr.)cl.ir,  had  three  times  been  stis- 
p.iichd  from  praclice  tor  extortion.     I'rout  that  he  had  once  been  so  su-pended 
was  held  insullicieiit. 

'■/„,/,,..,„  V.  /..(■<■»..»,  ()  Ming.  2i>i>,  js7  :  ;i  .M.  iV  1'.  (id,") ;  I  M.  A:  I'.  :t.",tl. 

/iV.l'.v  V.  sit  ens  „lrl  ..t.'irr^  4    !■'.   \   F.  JJJ'J  ;     U    I,.  T.  ,')  llf. 

It  is  IiKelliiUs  to  impute  to  a  solicitor  "  disgraceful  conduct  "  in  having  at   an 
idei  tiliu  discl.iM.'d  conlidential  communications  made  to  him  professionally. 
.l/..</.  V.  I'.nttI  iti,'l  otlnr.^,  4  li.  .V  A.l   .S7(» ;   1  X.  A;  .M.  o.V.l. 
liul  it  is  nut  a  libel  to  say  of  a  solicitor  tli.it  lie  was  admitted  iu   1H71I,  when 
he  was  admitted  iu  Isdll. 

IliiKi,  V.  st,.;„<  ,(;,./ .N../.,«,  .;iNH())  3  Times  L.  K.  ti7. 
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Siiififra  and  .Irtor* 


It  is  lilioUnus  to  wrifo  nnd  pul)Iish  of  nn  actros:"  and  sinj;pr  that  hor  perform- 
ance was  "  the  only  touch  of  vulgarity  "  in  a  variety  enti'rt.M'inncnt  in  which  she 
appeare<l,  and  that  a  sons  snnpr  by  her  was  "  written  in  irioss  bad  taste."  which 
was  not  redeenie<l  by  hor  manner  of  d.inciu}.'. 

<'iimeif  V.  Ijlireitiii,  (Ksii")  11  Times  L.  R.  .;}. 
It  has  lieen  held  to  be  lil«'llous  to  publish  n  protjramiiie  in  wliii  h  the  iiamc~  of 
the  singers  at  a  concert  aie  arrsm^ed  in  such  an  order  tli.it  the  ]ilaintit1"s  name 
iloes  not  occupy  a  i>fisition  worthy  of  her  professional  rejmtation. 
Un»»ell  V.  Solnitt.  (18!t(>)  \i  Times  1,.  K.  1!»,). 
It  is  a  liliel  to  write  and  publi-^h  of  an  actor  that  it  would  be  conferrinjra  benefit 
on  the  public  to  induce  him  to  n^furn  to  "  his  old  profession,  that  of  a  waiter,  " 
f  hen  in  fact  he  never  had  been  a  waiter. 

fhij.laii!i  V.  /)»'■/.«,  (KSSfii  .-{  Times  T,.  H.  184. 
It  is  a  litud  on  an  actress,  in  the  way  of  her  profession,  to  ])rint  and  publish 
words  that  imidy  that  she  i-  at  least  ten  years  older  than  she  really  i>. 

fhiilUllw  Diiihi  Miiil  I'l'lillnhi,,,!  I',,..  /.</.,( IHOP,  ISTimc-  1..  IJ.  p.  lOT. 
The  jdaintilTs  were  vocalists,  who  iidvcitised  that  certain  puMisliers  liad  <;iven 
them  permission  "  to  siuj;  any  »i"nin".i  from  thi'ir  musical  publications."  The 
defendant  wrote  to  thn  proprietors  of  certain  music  halls,  at  wlii(  li  the  jdaintitVs 
were  en|»ased  to  siu<r,  stating  that  the  advertisement  was  calcidnted  to  lead  pro- 
]>rietor«  to  incur  penalties  under  the  Copyripht  Act,  as  he  held  the  ]>ower  of 
attorney  over  the  performing:  rights  of  certain  ]iublications  lieloufrinu'  to  two  of 
tlie  ))ubli>hers  specified  in  the  advertisement,  and  that  one  of  tliese  finus  ha<l 
informed  him  that  they  had  >rranted  no  such  permission  as  that  claimed  liv  the 
plaiiitilV<.  /Ir/'l.  that  the  words  were  ca]iable  of  a  libellous  meanitijr.  am!  tli:it 
the  case  was  one  for  a  jury. 

IlnrI  ntiil  (i„f,1hir  \.  IIVi//,  1 18771  12  ('.  P.  D.  IK!;    If.  I,.  .1.  ('.  1',  L"J7  : 
2.-.  W.  ]{.  :!7;!. 
.■\s  to  publishing  the  name  of  a  professional  nuisician  in  a  "  black  list."  ~cc 


Xfirtith  V.  AiiKihiiintntnl  Miififi'iiis.'  !'■! 

I'o^f,  r.i-2. 


(LSiMj;  I'J  Times  r,.  It.  n; 


Aiiihorit. 


To  wiite  and  jiubli^h  falsely  that  the  plaintiff  editnl  the  tliii.l  .■.lilimi  i.|  a 
law  b(jok  is  actiomible,  if  the  book  is  prove<l  to  lie  full  of  imuruiac  ii>  wliiih 
would  seriously  pri'judice  the  ]ilaintift's  reputation. 

Airl,h„l'i  \.  Simt,  1  Moo.  A   Itob.  1&2  :  .')('.  A  I'.  :21!P. 
C(.  Mniit.u  „n>l  vthen  v.   '    '.«,  (1845)  I  ('.  IJ.  444. 
So  to   rejiresent  that  the  plaiutif!     >  the  author  of  a  uuitilatMl  edition  of  a 
I'ortion  of  his  Innik  may  lie  a  liliel      i  him. 

l.a  v.  (iihhiniiA,  (1S!(2;  (i7  1..  T.  M.i ;   N  Times  |..  IJ.  77:;. 
Serlr;/  V.  I'iahrr,  (1841)  II  Sim.  .'iSI. 
To  write  and|iublish  falsely  that  the  jilamtitl  is  theaiithor  ol  a  pliy,  tluiilot  of 
which  tiirn.s  on  .idultcry,  is  a  iihcl  on   lim  ;  it  is  not  a  fair  coiiiincnt  on  hi>  pi.iy. 
Mn-ivdlr  iiwl    \\i/<   v.   <;trso»,  20  H.  I(.  1».  27.-i  ;  liii  \V.  1!.  l.":il  ;  ."iS 
L.  r.  :m;  .)2  J.  I'.  2(i1. 
It  :h  liliellou!*  to  write  und  publish  of  an  author  that  in  writiiig  llic  biojiraphy 


.m 


iiHt:/.. 


of  a  tl(>ad  iMicii  ho  has  not  iiinilopriii>or  ii>o  of  tho  matpriiilavailiiblo,  hainhtriuled 
h\<  own  iMi>oniility  to  the  cxchiwion  of  that  of  tho  iloccasoil,  and  that  liis  work 
is  a  sli^rht  uimui  tho  memory  of  the  dead. 

Tlifiiuii  V.  Ilnclhiiri/,  A'/iin''  •!■  '"•,  A''.,  [llMMij  'J  K.  M.  tiJT  ;  77  I,.  J. 
K.  It.  7Jt>;  .">l  W.  U.  WW;  !»,-»  li.  T.  j:i. 

It  Is  li1)ollous  to  impiito  to  till' editor  and  iiropriotir  of  a  newspajier  that  in 
advoiatinj;  th<'  sacred  cans*-  of  the  dissemination  of  Chiistianity  iimon^  the 
'liine^e,  he  wa-  an  iiniii<>t'>r,  anxion~  only  to  \tnt  money  into  disown  ])<Kkot  liy 
extendinf;  the  rinnlation  ol  hi>  pajK^'r  ;  ami  that  he  liad  pnlilished  a  fictitious 
sulisi  riptioM  li>t  with  a  view  to  induee  ju'ople  to  eontrilinte. 

(■„,„,,/.,//  V.  S/.<,tii-:r,„„i,;  :t  It.  \  S.  7(i:i :  :i-2  I,.  J.  (J.  1!.  \s:,  ;  it  Jur. 

\.  S,  KMl'.l;    II  W.  It.  .-iD'.l;    M  I,.  T.  •.'III. 
]t  i>  liliellons  to  call  tlie  eilitor  of  a  newsji  iper  "  a  lil»'llon-  journalist." 

ll',d-/<;/  V.  '',«./.>  ,„„/  //,„/(-/.  1  I'.xih.  ."ill  ;    III  I,.  J.  ICx.  HI. 
It   is  a  lilwd  on  the  war-corn>>p.indeiit    of   a    new>paper   to   acc'ise    him    of 
intiifruiii),'  with  private  soMiois  a;;ain-t  their  oilier- in  a  manner  'destnu  tiveof 
all  disc  ipline." 

U'illiuiit  V.  I!<ii'l,inl-l/ujii.  KsNti'  ;!  Times  ],.  1!.  i;o. 
Tlie  plaintiff  wa~  a  physician  ami  tlie  I'dit  'r  of  a  ]ienodical  called  77/r  Lnmhn, 
.V,,li:iil  iiirl  I'/iii'iiifl  ./o'ii-i,ii/.  The  delenilant  pwl.li-hed  words  tending  to  ca-t 
ridicule  on  the  plaintiff  as  an  editor,  whicli,  the  defemhint  alleiied.  referred  to 
the  jvluintilf  only  as  an  autlior.  //<A/,  that  if  the  jury  thou-ht  the  words  were 
not  a  fair  comment,  the  ]>laintifT  was  entitled  to  ,i  verdict. 
.l/.i./<r,/  V.  ii;,l.',,/.  :;('.  A  1*.  itll. 


Xt  ir^juiffr  Vfi'jiriffiir*. 

It  is  a  liliel  on  the  proprietor  and  palilisher  of  a  new-pajier  to  sav  that  its 
advertisement  column-  are  -wollon  withadvertisemcnt- cojiied  from  otin'riiews- 
papeis  witliout  any  order  for  tlieir  insertion. 

I.iitiiiin- \.  Wi.^ld-n  M,iriiiii:i  \i,r,  /  ,,.,  J.-,  I..  T.  n. 
It    i-    IiIm'IIou-   to   write  and   publish  tli.d   a    iic\v-p:i|icr  has  a  sc]iarate  pajje 
dc'voted  to  the  advertisement-  of  ii-nrci-  and  i|UMi  k  doctoi-,  and  tliat  the  editor 
take-  le-jicctalile  advert  i-enients  at  a  clieipci-  rate  if  tlie  advertiser-  will  consent 
to  tlieir  appearing:  in  that  ]iap-. 

//»«.//  (ii„l  ai,i,tl,tr  V.   IIVAsVc,  2:!  W.    li.  .Ml. 
It  is  not  liliellons  foroiienewsiiapcr  to  call  another  "  the  most  \  uli.Mr.  i-fnorant 
and  Murri'ious  joiirnal  ever  pulilishicl  in  (ireat   Hritain  ;  "  Imt  it   is  libellous  to 
add.  "it  is  the  lowest  now  in  circulation  ;   and  we  suhmit   tho  fact  to  the  con- 
sideration of  advertisers  ;  "  for  that  all'irl-  the  sale  of  the  pappr  and  the  profits  to 
lie  maih'  hy  advertisins;.     (Lord  Ivenyon,  C.l.l 
IIiriKi  v.   Stiiiirt,  I  Ks|i.  i:i7. 
It  is  not  liliellons  to  write  and  pulilishof  a  mnvspapcr  (hat  it- net  sale-aro.'),(M)0 
wheii  in  iact  they  are  nitu-ii  greater,  though  .-li,  li  woid-  mux  lie  Ihe  roiimlalion 
of  an  action  on  the  case  for  disparaf;ement  nf  ;;oods.     (I'er  Ilarliii",  J.) 

I'lil.tiflierK  nf  the   tthxtrirr   /.iiiiitnl   v.    A'h-ertisi is   VfAertioi,   Sorirlii 
/.iiiiit'il,  J'iiiiia  \i  iinjnjiei;  I'Vli.  li.  liilo. 


I.IHEI.    Its   A    rnnf'KssloSM.    .!/.). V.  ;ji 

The  pluiiitifT  and  the  defendant  wore  the  owiier9ofiio«~piipprs(irciiliitiii^  in  tho 
same  locality,  and  the  defendant  publishod  a  statoin.  nt  that  the  .ir.tilaticn  cf 
his  newspaiKT  was  20  to  1  of  any  other  weekly  jiajicr  in  t'l,.  Ustiitt,  ami  that 
"  where  others  count  by  the  do/en.  we  count  by  the  liu.i  ImmI."     It  was  held 

that  the  above  state nt»  were  not  a  more  pnft  by  the  deiendant  of  his  own 

newspaper,  but  amounted  to  un  untrue  di8i>araf;emcnt  of  the  [.laintitTs  iicws- 
pajjer,  and  were  actionable  on  proof  of  actual  daina';.-;  but  that  as  no  danwgu 
was  proveil  the  action  failed. 

Lyne  v.  Xicl.ulU,  (1!M»6)  -J.i  Times  L.  K.  si). 

It  is  a  libel  to  write  of  the  owner  of  a  newspajier  that  lie  endeavours  to  ;;riiid 
down  his  workmen  by  improiierly  reducing;  tlieir  \va},'es,  that  his  n.«>i,;ip,i  i> 
almost  defunct,  and  that  the  p-eater  part  of  tlie  advertisements  in  the  Mew-paix'r 
are  (irtitious. 

Ifarritnn  v.  I'mrce,  Wl  1,.  T  (» tld  S.)  21I.S  ;   |  K.  &  V.  jilT. 

•'  No  doubt  offcnsiv*'  lanpuago  apjdied  to  a  newspajier  may  cast  a  reflection. 
and  lie  uuderst<«)d  as  casting  a  reflection,  upon  ]«?isoms  conmcted  with  tlio 
newspaper.  Hut  it  dearly  cannot  l)e  maintained  that  every  imimtation  upon 
a  newsjKjper  is  a  personal  imputation  upon  everyb<Mly  cnnncifcd  with  tli.'  mw^- 
pajier.  Whether  it  is  an  imputation  whidi  wouid  attach  toany  indi\idu;u,  and, 
if  so,  to  whom,  m.  st  depend  in  each  case  ujw.n  the  laiiKuafrc  n>cil  and  upon  the 
circumstances." 

Per  hord  Uerschell,  !,.('.,  in  .Untniliiin  AV"sy„y„;-  r,,..  I.i,nih,l\. 
IlfmifU,  [IK!H]  A.  C.  at  p.  2S.S  ;  Ha  L.  J.  1'.  V.  lO.j  ;  70  |,.  ■['.  .VlT  : 
JS  ,1.  P.  mi  ;   6  K.  JH4. 
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It  is  libellous  to  imptite  to  a  certificated  master  mariner  <bunk(iiiw>s  wlim  in 
charfje  of  his  ship,  or  other  miscondiu't  or  incapacity  in  the  maiui'.-cirKiil  of  liis 
ship,  or  that  he  is  an  habitual  drinikard. 

l/tirwo<'<l\.  llreen,  ;j  ('  &  P.  141. 

Cnxlirwl  V.  nir/innh,  L'  ('.  H.  ,-,(!!)  ;   I.')  I,.  J.  ( •.  |'.  ^Is;    \i)  ,hii.  lis  I, 
It  is  a  libel  on  an  architect   to  print   and  ]iiil.lisli  of  him  thit  hi-  pl^n- :iio 
wirlhless. 

//fwicoof/ V.  /fiirriii'i,,  1,.  R.  7  C.  P.  dot;,  lijs ;    n  I.,  ,1.  t ',  \\  jm;     jo 

W.  K.  1(M)0;  -Id  L.  T.  ms. 

Where  an  architect  is  e.ii.'aj.'ed  to  execute  certain  work,  it  is  a  lib.l  up,.!,  liim 

in  the  way  of  his  profession  to  write  to  his  employers   ii-s.-itini:  that  lie  Ims  no 

experience  in  that  pai-icular  kind  of  work,  and  is  therefore  uiitit  to  bo  entrusted 

with  it. 

Ili.tterill  niiihiniitlirr  v.   W hi/If hfiul,  41  L.  T.  ."iSS. 
It  is  libellous  t.i  write  and  pub'ish  oi  a  ([iiantity  surveyor  thiit  tliere  :ir,.  ;;,viit 
cridis  in  the  (|Uantities  taken  out  by  liini. 

S,i,l,,n,r>-  V.  Ilo/r.  [1!»01]  "J  IC.   P..  1  ;  7(1    ]..  J.    K".    I!,    i.;^  ■    m  W.    I;. 
473  :  K4  L.  T.  «17  ;   17  Times  J,.  H.  ,;,)i.'. 
Whore  two  arcliilects  .lesinned  certain  jiublic  bnildiiii:s.  mi.l   one  ,,t  tlicm 
ablishod  i.ictuves  of  th.^  bnild-n^s,  =.,yin^-  that  ihcy  -.vcn- drsipird  i,v  hiiosolf. 
witliont  ...,y  reference    to  his  fellow  architect,    it  was  held  that  the  omission 
of  the  plaintifrs  name  did  not  r^enstitiite  a  liM  on  him. 
Ormt  v.  .4»(/i,r,  (IHUl)  7  Times  L.  R.  ,-,4J. 
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Any  print.-d  or  \viitt.'!i  words  arc  lilu'lioiis  wliidi  imiH.in-li 
tlu'  credit  of  am  iiierehaiit  or  trader  In  iinpiitiii^'  to  him 
bankruptey,  insolvency,  or  even  emharrassnient,  either  past, 
present,  or  future,  or  whi.di  impute  to  liini  fraud  or  dis- 
lionesty  or  any  mean  or  dishonourahle  conduct  in  his 
husiness.  or  wliich  impuf,'n  his  skill  or  (•therwise  injure  him 
in  the  way  of  his  tra(h>  or  employment. 

"  Tlu^  law  has  always  l.eeii  vcrv  tender  of  the  leputation  of 
tradesnieu,  and  therefore  words  spoken  of  them  in  the  way  of 
their  trade  will  hear  an  at-tion  that  will  not  he  aetionahle  in  "the 
ease  of  another  person,  and  it  hare  words  an-  so,  it  will  \,r  stronger 
ui  the  ease  of  a  lihel  in  a  piil  k-  newspaiKT  which  i^  so  dittusive  - 
(/V,-  niriam  in  tliirmm,  v.  I>,l.,„!/,  -2  Str.  H!>8 ;  1  I'.urnard  •>8«)  • 
Fitz.  121.)  ■  "■  ■  ' 

llliintrfiliinis. 

Tl,..  printors  of  a  „Pwspr.iK>r,  by  .i  inist;.ko  i„  s..tti„f;  „|,i„  tv,,o  iI,p  announro- 

mo.its  tmiM  the  /.on.lw,  (lazftl.,  pla,,.,!  t),o  mono  „f  tl.n  plaintiir,  fin,,  ,„„lortl„. 

hoiiiliiij;  ••  Kiist  Mcttin^rs  uinloi-  fuo  Itankniptcv  A.t  '  itist,.„|  „f  uhdiT  ■■  His.,, 

lutio,,.  „f  I'art.ii.rsl.ii.."     A.,  aniplo  ai»,l,.;ry  was  iiifcitiMl  iu  tl,.-  n-xt  i«„o  ■  .',' , 

(lai.ia^re  was  pr..ve.l  to  have  f„ll.,we<l  t..  tlw  i.laintitf  :  and  thoi..  wa.s  „„  m..'-,., 

t.o„  of  any  inalico.     In  an  a.^tion  f„r  lil,..l  against  tl.o  pr..p>i,.t..i«  „f  thi-  |m,,.r 

llHMUiy  a«aiJ„l  tl,o  plainfill  .W.  .la.nap.g.      11,1.1,  that  th,.  pnl.hcati.,,,  «•,., 

ln.ll,pi;s.  and  tliat  tlic  ilainago-i  awarded  were  not  .•xcos^ivo. 

Shfyhatnl  \.   W'hiUihn-,  I,.  1!.  1(»C.  1>.  :,{,■>■    ;;■>  I^_   -^   .„,j 

[NMi.-The  rhicf  rlerk  fhou-l,t  10/.  sMlfirient  in  a  \eiv  similar  ciw.    s/„/,/,.  v 
Mursh,  1.-,  I,,T.  .'iio  J 

It  i>  lilK-llous  to  write  of  a  hank  .is  ■'„„„•  i„  Ii,,„i  iation  "  when  no  ,l,.p.  l.av.^ 

' "  ••'ken,  or  are  ui  lonteniplation.  with  a  view  ;.,,  liquidation. 

I.ou.lon   „„.!   S;,rfh,n,     /I,,,,/.;     l.nniM   v,    (horat     .W  in,.  ^     I  in„h.l 
(lH9!n  KiT.mesL.  R.  7.1.  '    '""""• 

It  iH  hhellous  to  advertise  that  a  certain  oj-tuian  i.s  -a  licen.sed  hawk..,   •  and 
"  a  ■jnack  in  .spectacle  secrets." 

Kri/z(ir  .1)1.1  iii,nf/ier  v.  .Vf)civ>Hi/,,  ]   I'.  \  ].'_  ;,-,tj 
It  is  a  libel  on  a  firn,  of  pianoforte  nmk,T>  to  publish  that  thev  carrv  on  a 
•' Iieniicious  system  ,,f  stt..:iting"  at  their  Works. 

I  -..Ihu-.l  V.  Mnvsl,„ll.  [I8il2]  1  I  h.  ,-,Tl  ;  »il  J,.  J.  ( •!,.  2,is  ■   („  Vs    \X   r  ; 

It  is  a  lib.)  on  a  colhery  proi.rietor  to  publish  of  hin.  that  he  •■  locked  h,s'n,cn 

out  ol  thcr  pits  for  six  weeks,  uutil  stocks  were  cdearcl  out  a.,d  coal  had  reached 

a  fabuhms  price  ;  and  then  his  conscien.e  would  not  allow  him  to  starve  the  ,„„„ 

miner  aiiv  longer."  ' 

l{ni,le,j  v.  K.lm„n,1s  .,„.t  others,  (bsy,",)  11  Times  L.  E   537 

It  le  a  hbcd  on  a  firm  of  merchants  to  publish  of   them  that  ihey  ••  have 


llltHI.    n\   .(    r/!.l />/■:/!. 
l»-.au,..  th..y  ..re  ......uIkts  of  »  tru.l..  union!"  «'"•«""■■■  tluu-.n,,,l,,v. 

t  ■,  a.t...nal,I,.  f.  ,.,.t  a  n.anV  na •  1.1..,.^  i;,,  .'i  ';.-;"•,        ,  . 

Tl...  i-Iaintiir.  who  I.a.I  lorniorlv  !.,(.„  a  nifniUTof  th..  i^     7'  ..  ,• 
S,n.   wa.  ,.a..y.,  on  a  .in.ila..  i,..i„..  ••    ^llliXlni!  ^  i:  :on;"'^;-.^ 
lluMl..f,.,.,Iantsl„ouj,.ht  an  action  ajfainst  tlio  i,l-,i„tiff  f  "•'""^■' '"•  ^  <  "• 

'■"•■"'«;■• '  v'r-  «'■■'■•  '^"-  i»^- "'  ti:  S^s':^!:;::;;.  "?'■''  t 

'-Tiv-..i,tati.,n  ha.l  Uvn  niadi.   an.l  .li-nn.;  ..1  H,        .•        '^ '"""'  "'■•'  H"  -u.li 
wifLont  hi>  knowl„l,.>,a«,ltlu  ,.  a  nt  irr^       1-..  ma,l..  l,y  th.  ,,laintitrs  a,..|it 

y.  u.,..„.a,.nt.  th.;;  ,a,  ...:/t::!:'lx::;.;r:  ^i  ^  :;;:;;:;,'-^^^ 

.lantsi->i,„la,irLulaiivIatin.'totholiti-,ti,  „     t  .■     ',"''"""■      Ih- ,1..|,.,|. 

;;'"■"•»'  '»■'  •"■■■  ■* '  ^■^'^"^:~^s^:-:^:i:!zzr' 

H;:^::"::":,:,:;.:t;:;;:::,!:;:;i;:L;:;;i^ "■""" ""-"':: 

•■- -V" -■"'""''"  ^'^- -"'"'■'"     '" 

It  i-<  1iIh.IIou>  to  writ..  an,l  iml,li.sl,  „f  ,t,e  plaintiir  tl,  ,f  1,  i     ■ 

' '^  ^'r''"'"'  '""' '  '^"'-""  wat..r'     1    .    1     ■  , :'^;:'^'f  '"■  '""- 

w>|.    ma.l..i|l.  i-i|>  .   »M.  ic/l.\    the  iiasvii-iTs 

"':»r'\l'f%  ''''""'  '"■  '•  '^""""''  '^  *-■''■  J'-  -'^^  -"^  \V.   1!    "O 
!'<'<>;  41  L.  T.  542  ;  42  1,.  T.  .sr*!.  " 

.1  «./.**,„  V.  /.„7„,/'.  A-.ln„<  o/M/«,'<  f,,..  4o  I,  'l'  "i" 

A-W.^/',  Krtractoj  Mn.t  r„.  y.  .4 ,„/,„„„.  55  ,,  .^^   .,,„. ' 

t ;: :.-  ''^'■" '""' """"•  ^^  '■!•  «■  i>-  tti  ;  o«  i,.  j. ,,  m  ,.,: . ,., 

^^  K.  ^.h ;  00  L.  T.  «c2,^,o.f.  p.  ar.  

-tnors  niay  .„e  jointly,  for  a  li.^l  defa.natory  of  the  partuersh,,.. 

/.e  /  .0,,,  V.  Ma,n.l„,.ou,  I  II.  L.  c.  G,J7  ;  8  Ir.  1..  1!.  , ,  s  ',,./,  p.  5U0. 
0.I..8. 
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f.lltH/.. 


So  a  Cdiiipnnj-  or  corpiiration  ran  sue  even  one  of  their  own  members  foralibol 
vclatinj:  to  tlieir  manap-meiit  of  tlii'ir  liiii»iiii"ss. 

IViltiams  v.  llraiiiiichf.  10  l!iii>r.  :2G0 ;  ;i  Mooro  &  Sc.  TOj. 
Mitro/MliUtii  nmiiihiis  r„,  \.   Iluiikiiiti.  4  11.  \-  \.  87;  2S  I,.  J.  Kx. 

L'Ol  ;  b  Jur.  X.  S.  226;  7  W.  K.  2(ir,     32  I,.  T.  ((tl.l  S.)  2S1. 
.S'«//i    llflttm   ('ml  Co.,    /.iiiiilnl  V.   .\„illi   I-Mfldii   Xeir.i  As'mUiHim, 
[18!»4]  1  n.  ^^.  13.) :  (i:t  F,.  J.  U.  B.  2<»3  ;  42  W.  If   .122  ;  (!<»  I,.  T.  »ii. 
A  uiairicd  woman  ti-adiiij;  imkUt  horowri  iiamo  niuy  siio  as  a  trader,  without 
joiiiinf;  licr  lnisliaiid,  for  a  liliol  on  lier  in  fho  way  of  lior  trado. 

IVr  Ihvtt,  J.,  in  SiDiinnia  v.  Cili/  ll<ti,l:.  I,.  K.  !)  ( '.  1'.  iiS3  ;  4;t   f..  J, 

V.  i:  2til. 
And  we  4 J  &  4(>  Vict.  c.  7.'i,  s.  I,  j^ixf,  pp.  iJOS- J77. 
And  SCO  cases  collected  in  t'hapter  V.,  /«.«/,  p.  U)i». 

SonietiineH  also  an  attack  npon  a  tiling  may  be  defama- 
torv  of  tli(>  owiu'i-  of  that  thing,  or  of  othors  immediately 
connected  with  it.  lint  this  is  only  so  where  an  attack 
upon  the  thing  is  also  an  indirect  attack  upon  the  individual. 
If  the  words  do  not  involve'  any  rellection  upon  the  personal 
diaracter  or  the  professional  or  commercial  re))ntation  of 
some  person,  they  are  not  defamatory,  and  therefore  are  not 
actionahle  unless  they  fall  within  the  rules  relating  to  actions 
on  the  case  (as  to  which  see  Chapter  IV..  jiosi,  p.  77.)  J',ut 
to  impute,  for  <>.\ample,  that  the  goods  which  the  plaintift" 
sells  or  manufactures  are  adulterated  to  his  knowledge 
is  a  distinct  charge  against  the  plaintifl'  of  fraud  and 
dishonesty  in  his  trade. 

"While  nicre  cnticism  upon  a  iniinufiictiirc  or  "oods  is  liiwfui, 
nil  inipiilatioii  upon  a  umn  in  the  Wiiy  of  lii.s  tnulo  is,  even  without 
sptriiil  (linuiif,'(.,  propeily  the  sulgtct  of  tin  iiction.  ...  It  is  quite 
possildf  to  niiike  ii  rclluetion  wliicli,  l,y  tliu  mere  form  of  expression. 
\\oul(l  setni  to  he  only  a  crilicism  of  ooods,  liul  nevertheless  would 
involve  a  rellection  upon  the  seller  or  maker.  Could  it  he  «nively 
iu-oued  Itiiit  to  say  of  ii  lishmongcr  that  he  was  in  the  huliit  of 
selling  decomposed  lisli  would  not  he  a  lih.l  on  him  in  the  way  of 
his  trade'.'  And  if  so,  would  it  not  he  a  mere  juK^'le  with  language 
to  alter  the  f(.rm  of  that  allegation  and  to  say  that  all  the  lish  in 
A.'s  shop  is  decomposed  •?  Or  to  say  of  a  liaker  that  such  a  haker's 
hread  is  nhvays  unwliolesome?  In  each  of  these  cases  y(Mi  could 
adopt   a  form   of  speech  which  would  beeni  only  lo  deal'  with  (lie 


artielu  solil  or  manufactured,  liut 


prohuhly  would  succeed  in,  dest 


1  each  case  it  would  tend  to,  and 


royingthe  trade  of  the      rson  th 


us 


IJ 


m 


ATT.icK  rmx  .1  ■/■///. \, 
referred  to."  (Per  Lord  Ilal.sbiiry,  L.C. 


3S 


Jiiilish  J-Jiiijiirr   TijjH. 

!W1;  15    Times    L.    It.    524, •  and 


■setlnuj  Machine  Co.,  Limit,;!,  (iH'.t'j,  si  I 


«t'e    tlio    uhserviit 


T. 


AMOiiulioJi,    [18<JiJ    1  Q.  IJ.  (It  p.  lay  ) 


<-'".  y.  Xorth    l:u.st 


loiis    (.f  Li.i-d 


■/•'(    A 


(■«•;( 


Tho  (Icfciiiliiiit  I)ullli^.hr(l  ii 
wan  an  acCDUiit  in  tlic  ('n(/ts 

OXCt'Oll  II 


IlltlHtiatiuns. 
iilvurtisonioiit  in  tli. 


twufi'et  MX  inchosto 


iif  John   II 


'  wonls 


.ui.pDscil  ho  is  in  fee),  this  is  f,,  ,„I 


my  iiiadcljy  (.ilioisufi,  f 


j.'iinsniifh  imt  ilaiiiiijt„ti4i/wi 
ixiMMiiiii-nt  (.■xoi])t  out  of  a  l.-uth^ 


viso  all  j,-,.ntl 


i'liiian,  frnn-imiil 
'oot  Ion: 


7'  "il/i  •III,/  „rtl4  in  l„ 


l<'inon  to  1«. 


■  Wli.ii.a,  tli.iv 

ti,  niakin-  -nns  of 

'■>•  (with  whom  it 

Mution.i,  thi)  said 


at  th..'  ( ' 


^  (i 


'  in  I. 


run), 


I'ly  ^'1,'Ut Ionian 


orcv(i(li,|  inakosnch 


tiailo.     Vcidiit  for  tho  i>laintitr.     I 


IV."     /A/./,  alihelontlu 


niav  1 


//.// 


■limit  V.  />,/(, 


•aniafjes  iiOI. 


I'hiintitr  in  th 


>o  salislioil  of 


lo  wav  of  h: 


m.oiul,  and  inii,r.,|M.r  tondonev  and  d, 


lio.iksof  an  absurd 


IMildisl 


'itz.  IJj. 


"•s  and  sells 


It 


T<il,,i,i  V.  7 
is  a  lilK'l  on  a  shij 


yV'"-.  (I'^ilKS)  1  Caniii.  •''.'<•. 


■wriiilionfor.hildr 


pnlilish  that   his  .sh 
iiionliant  that  his  w 


)W  nor  and  on  hiii 
unstNiwortliv. 


in  liy  drviny-it 


ino  i^   poisoned, 


II  ill  tho  wav  of  I 


It 

or  of  a  t 


tus  tradi..  t 
■'a\in'' 


oil  ci)iii)c'r. 


IS  as    bad  as 
fa  iiionhant  that  his  tea 


>  wiito  anti 
of 


a    wuio 
is  made 


/"'/'•""I  V.  /.„„:■<„„,  (1,S40J  (i  liin;;.   \.  ('.  ._>|^, , 


A  d( 


vlaratiun  alh-od  that  tho  plaintiff  carri,,,l 


■'^•'^■•-  -171,  17a;  -1  ,1, 


wa-  tl 


liil 


iMvi-ntorof,  and  sold. 


'ncator^ 


K"ods  caUod   •■  soIf-a,t 


'  till'  Iriido  of 


id; 


and  that  tho  dufendunt  pulilishod  „r  tl 


•  -iirh  inventor,  as  follows 


"Wi'i-  from  a  persn 


Th 


cator-,  -tiitin-  that  he  is  tl 


offering;  what  ho  calls  self- 


i-<  "^  to  oautiuii  part 


iiifl  tall 
•  plaiiitill'  ii 


an  oiij,'inecr, 
'W  syphiins  or 
Ills  said  trade 


priies  a 


iiioiiopolisin-  hi-h 

dint    takes  this 

tli;it  he  lias  to  olTer  an  i 


ttl 


le  inventor,  nianufaet 


iletiii;?  tilllow  s\p 


les  enipl.iyiiiir^t,. 


hoiisiir  Inlii 


lie  t 


xpenseof  tlie  puMio.     I{.   )I 


vrand  patent,,,,  thi 


pjiortunity  of  savin-  that  sueh 


arlow  (tl 


(tlie 


"I    iisinii 


iiioh'  thai 


iin]iioved  luliriiatii 


a  patent  does  not  ex 


1  one  to  a  steam  engine,  tlierel 


whieh  dispells,  s  «itl 


li  the  m 


er,.n- 
ist,  and 
sitv 


1-  '■•■'it.overeM.ry  other  kind  yet  offered  t 


•y  eoiislitiili 


■pled  thelul 


talNuv  is  wasted  in.-tead,,fl 


■leators  aj?ainst  which  1{.  I|. 


'  iMilili 


■I'll. 


'If,'  a  siniiiu'  of  :,{> 


ise  wImIlui 


«aspnt  iijioii  tho  words,  and  . 
ii"  lihol  on  the  plaintiff,  eith 


leiiifreffectuallyeuiplii 


caution,  will  (i,„i  ,!,.,( 


I:iiiii«  V.  //((/•/„ 


iio  special  daniii 

ler  jfcnerallv  or  in  tl 


is|irofesscd. 
'p'Wasalle.red.     //,/,/ 


ali-eadv 
the 


In  till 


I '.  \  .\r. ,-,( 


i(l**H},-,  U.   It.   (i2(;    l.i    I.    J 


le  way  of  his  trail, 


o innuendo 
(on  denilllTell, 


Q-  Ii.  U'O:  s  J 


ur.  ,571 


is,'  I'littcson,  J.,  Haiil  (at  j..  (j;),))  ;   ..  -j'),; 


against  the  plaintiff  as  a  tnid 


to  1»'  had  ;  if  it 


iiiian  in  tho  huKtof  sell 


"  it  not,  in  etred 


were,  it  would  l.ea  liln'l  upon  hii 


!in^'pio,|s  whi,hli,'k 


aiitloii 


Miiist  tho  j{o,hIs,  suj,'ite«tiii!r  I!..-. 
iWor  their  puriMso;  whieiris  not 


Imt  »!io  Hiti 


in'isonallv :  hut 


whi,  h  il,i.  |, 


plaintilV,  hy  iv 

I'artiiiilar 


awiii  of  tho  publieati 


actionable  unless   it 


nuws 
"  is  a  caiitiiui 
aiiitill  sells  do  not 


person. 


ion,  was  proventod  from  sollin-  I 


were  Hhown  that  thi 


lis  •.',>,ids  t,i  11 
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i>  a 


,10 


I.I  in:  I.. 
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80  whoro  lino  tradesman  wrote  nml  iiublishoil  words  disparaf;ing  the  goods  of 
a  rival  trader,  and  no  Bjiecial  daniaijo  was  allei^eil,  and  the  innuendo  did  not 
alli'ge  any  inipiitatinn  defamatory  of  tlie  iiluintiff,  either  generally  or  in  the  way 
of  hJH  trade,  it  was  held  on  demurrer  thiit  no  action  lay. 

Yimmj  iiwl  others  v.  Mm  me,  (18r>2)  A  U.  &   S.  2(!t  ;  ai'  L.  J.  Q.  15.  «; 
11  W.  1!.  fJJi;  !•  Jiir.  N.  S.  5;JU;  7  L.  T.  ,'M1. 
It  is  libeUouw  to  write  and  jmlilish  that  the  guuno  sold  liy  the  plaintiff  is  a 
mixture  of  sand,  sawdust,  and  other  worthless  eomiHiunds. 
Kiihiitm  V.  I  mite,  (IS(i!))  'H)  L.  T.  SS."). 
It  is  a  liliil  on  the  iirniiriotor  and  imlilishir  of  a  newspajier  to  say  that  the 
advertisement  eolumns  of  the  nowsjiaiier  are  swollen  with  advertisiiueiits  copied 
from  other  newspapers  without  any  order  for  their  insertion. 

iMliiiiir  V.  Wiiliin  Moiniii;/  Xfin  Co.,  (ISTl)  2j  T,.  T.  41. 
And  see  l!ii.f.i,l/  <(/,./  iii,i,llai-  v.  WihMir.  (IxT-l)  'li  W.  \l.  ,0!). 
The  jilaintiffs  were  manufacturers  of  bags,  and  had  manufactured  a  bag  which 
they  called  the  "Itag  of  Bags."  The  defendant  printed  and  published  the 
following  words: — "As  we  have  not  seen  the  Hag  of  Jiags,  wo  cannot  say  that 
it  is  useful,  or  that  it  is  portable,  or  that  it  is  elegant.  All  these  it  may  be,  but 
the  only  point  wo  can  deal  with  is  the  title,  which  wo  think  very  silly,  very 
slangy,  and  very  vulgar;  and  which  has  been  forced  ujion  the  notice  of  the 
public  wl  111111*11111."  Mi'llor  and  llannen,  JJ.,  held  tliat  these  words  were 
capable  of  being  construed  as  disjiaraging  the  plaintills  in  the  way  of  their 
business,  and  fli:it  the  case  must  tlicrefore  go  to  the  jury.  Lush,  J.,  dissented, 
as  ill  his  opinion  the  words  were  not  capable  of  being  a  HIm.'I  iijion  the  |)laiutilTs 
either  [lersonally  or  in  the  way  of  tiieir  trade. 

•Inairr  ami  am.thtr  v.  A'llnkcll,  (1.S71)   L.  It.  7  Q.  li.  11  ;    11    1,.  J. 

(i.  IS.  U;  'Jll  W.  11.  IHl;  i>,)  I,.  T.  Kil. 

Where  the  ib'tViidant  wrote  and  published  of  the  iilaintiffs  that  thej  were 

"seeking  to  foi^t  upon  tlw  pu''lic  an  article  wliich  they  |ireti'nd  is  the  same  as 

that  miinul'acturiil  by  llio  late  .loseph  Thurley,"  it  was  held  that  this  was  a  libel 

on  the  plaintilTs  in  the  way  of  their  trade. 

riii'il>!/'»  r„iil,  /■',„«/  r„.  V.  .l/,i«,„„,  (l!<7i')  II  (  h.  1».  7(i.'i ;  L's  W.  1!. 
'<<.>:>,  !l(i«i;  II  I,.  T.  :i\'l\  VI  \..  T.  H,-)!. 
It  is  !i  libel  to  write  iiiid  publish  of  a  firm  which  oxporl-  neeilles  words  tliat 
iiii|>ly  that  their  needles  are  not  an  honest  and  in<le]ieiiili'nt  make  of  needles, 
but  ate  11  spurious  imitation  of  those  made  by  anolliur  and  a  well-known  firm. 
77i..»,r,.<  V.  Willitiiiiii,  (IhSO)   11  ell.   It.  stil;    111  I,.  J.  ell,  (Ki,-,  ;  js 
W.  I!.  !is;t;  i;i  I,.  T.  i>l. 
In  certain  lawsuit-  the  Courts  liml  lielil  that  tlie  wonls  "  I.iobig's  Kxtract  of 
Meat"  were  only  a  ilesiriptive  title,  and  that  any  person  in  tliis  cmintry  niav 
make  such  extract  according  to  l.itliig'--  receipt  and  sell  it  under  the  above  titU", 
or  as  "  Itaiiiii   I.iebig's   llxtriu  t."  and  may  use  a  jiholograph  of   liaroii   Liebig. 
The  defendant  sold  extract  of  meat  with  wrappers  containing  the  wonls:  "This 
is  the  only  genuine  brand,"  and  stating  that  he  was  the  "  founder  and  sole 
proprietor  of   Uiainl   Itaron  l.iebig."     //i/./,  that  the  plai  ititTs  were  entitled  to 
an   iiijuiietioii  as  the  words  "  only  miiuimi"  misrepre-ented  the  result  of  the 
preceilini:  litiiralinn.  ioiiilii'd  that  tlm  plainlifT~'  trooils  were  ii"!   genuine,  anil 
wore  injurious  to  the  ]ilaintifTs  in  the  way  of  their  trailu. 

l.uhiijK  Hxirnrt  0/  .Malt  Cn.,  I.imitnl  v.  .■Iiir/e?-,>e/i,  (IHNtl)  .j,')  ],.  T.  'MS. 
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The  defendnnts  publishod  n.i  adverti»ei„P„t  in  the  followi.io  torm«  •  "  Caution  • 
I)olmo„.co  rh,M„,,„gue.  Mc's^r..  I..  &  Co.  (inding  that  wi„o  stat.d  to  U 
I)elmonK.o  (  l.«,n,,aj,„e  ,«  be.nj. advorti-cl  for  Halo  in  (heat  Uritai,..  l.en.l.y  .-ivo 
nottco  that  Mich  wiiie  .annot  bo  the  wiiio  it  is  nynv^utvd  to  h 
rha,„,,a^.m,shi,.,^l„,uk,,.that„a,nocanbe^-on„i„o  unle.«  it  has  their'  „'a,„"! 
ot,  the  hibels.  They  further  nMnouneed  timt  if  sueh  wino,  wore  si,;,, 
1-ran.^hey  .houh.  take  le^al  ,.roeeedin«.  „,,>,  that^ll  ^ll  li:  ■;;;: 
l.Iaint,f^  a.  char;r,n,.  I,i„.  with  being  a  dishonest  „.a„.  and  a  lil.el  „„  bin,  in  e 
way  ol  his  trade  as  h..,n-  a  dishonest  wine  nienliant 

//alr/.,,nt  V.  .lAV.  (ISNT)  18  d  U.  I).  771  ;  .v;  L.  J.  ,^.  „.  ,„;.  .,, 
W.  ]{.  .',7(i;  ,-,(!  L.  T.  GO:;.  •  " 

It  is  libellous  to  write  and  publish  of  a  colliery  eon.pauy  that  the  -otta-^es  let 
by  them  to  their  workmen  are  situate  in  a  hijfbly  insanitary  villa-r,.  and  Tro  for 
them,.Ht  ,mrt  unfit  f„r  human  habitation,  from  absence  of  p.op^'and  decent 
co„vo.uen,.es,from  .nade,,uate  aeeo.nm.Klation  for  the  oe..,,,,,,,,^',,,,,  ,•,,„„  ^, 
of  suthcient  water  supply.  "■  »aiic 

SoM    ,/,,,,,,  r,.,,r.,.  ,.i,„i,„i  V.  S..,U    l-:„.,,rn   Xnrs  .!«„,„,/„„ 
/.lm,t,.l.  [IS!)  J]   1   II.  IJ.  ,;j,.,.    ,;;,    ,,  j   ^^    „    ^,,,., .       ,  • 

l!'J  L.  T.  HU.  '     -    "  •  «•  -'—  . 

The  pb.intiir  was  the  n.anafjer.  conductor,  and  part-pr„,„ietor  of  a  newspaper 
pr,nte,l  and  publishe,!  ,u  Market  Street,  Sydney,  and  known  „s  the  iLLa 
Ar,,.,.  Iho  .lefendants  coudu..ted  a  rival  newspaper.  The  A',.,,/,,,,  \V»-, 
conta,ne.l  an  account  of  a  boat-ra.e,  in  which  it  was  .tatcd  that  the  race  had 
l«.n  w,.n  by  M..  wherean.  as  a.-neared  from  the  context,  it  had  been  won  bv  K 
Ihe  defendants  thereupon  in  ,hcir  newspapc  publish,.,l  thi~  para.-rapj,  ■- 
Aocordin;.  to  the  Market  Street  .\nanias,  bo.l,  K.  and  ^r.  won  the  boat-race 
.yesterday.  Poor  little  silly  Xoo.y."  //,/,/.  tl.,t  as  the  wor,l  "Ananias"  w-.s 
used  in  relation  to  the  newspaper  an,I  m,t  to  th,.  plaintitf  imlividiiallv,  tlicv  was 
no  personal  imputation  on  the  plaintilf,  and  that  th,.  jui-  lm,I  .a-oi-'rlv  f,„i-„l  ,. 
verdict  for  tlie  defendants.  II".'   m.ui  a 

Aiislniliii,,  Xrirt/,,,/^,-  Co.  V.  Iteinuil, l\s'j\]  .\.  c   x^i-  ,),j  r    r    i,  ,. 
10,1 ;  70  1,.  T.  .■,!»7.  '  ■ 

The  plaintiffs  carri.d  on  the  bus,„,.s.  „f  ,„^i„t  manulactiiivrs.  and  exported  a 
aif;e  .pianfty  of  zinc  to  the  Kast.  The  ddVudants,  who  carried  on  a  similar 
m-.ness,  pubbsWd  a  r,.p„rt.  sayinj.  that  tlieir  white  zi,„.  was  superior  to  that  of 
he  phunt.ls.  winch  was  hcadcl  :_.• , '..py  „(  a  rcpor,  „f  a  trial  of  l!ell  Urand 
.cnuine  Mnte  /inc  ,n  comparison  with  llnbbiuk's  Patent  White  /inc,"  whi.h 
he  p lanititls  alleged  to  mean  that  the  d,.f,.,idanfs'  white  /inc  was  ^-en„i„„   |,„t 

the  plaintiffs'  was   not   genuine.      //,/,/,  that  these  wonU  ,lid  not  ; aiut'to  a 

defamatoiy  libel. 

Ihihlmh  ,„„l  S..„i  V.   Wilki,,^,.!,.  Hrrn^-I  mrl  rl,,,/,   ris.)-n  1   (.    1. 

SO;(iHL.  J.  (i.  It   .'tl;  7!l  I..  T.   !-!>. 

Hut  see  .t/,;.tl  v.  .I/,//,,,'.,  A",,,.,,'  ,„„/  ./„,,„/,  /.■„,„,,^  ,,j^  ,,,„,  ,,^^^,,,^^^, 

(lliOl    01  I..  T.  7'.'2;l>l  Tini,.sr,.  1!.  ;to. 

'I  lie  l.laintifls   ui„l   d.ten.lants   w,.re    rival    nuimifa.tur,  rs  ol    tvpc-^.ttin- 

■Haclnn.iy,     The  ,lcfendant«  sent  to  a  newspaper  for  publi.-ation  the  f„liowinr^ 

|..ra^n.pb:     "  T!,c   Kmpiu-  Typc-.rttcr  in   Ainericu:    T,)v  r,„..„   l-nnUr  .,,^1 

■\mn,r,u,    rr„ft,n,„„,    the   inost    wi.hawake   and   spirit.d   of    A lican   tra.le 

journal.-,  bus  recently  contained  several  rferemes  to  th,'  laapiie  imposing 
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i.i.uhiiios,  wliich  wcro  installed  in  the  office  of  the  New  York  Krtmn.,  S,,n  with 
Mich  a  fl.)uri8h  of  tnimpofs.  From  these  i)ara);rai.h»  wo  gather  that  five 
machines  ultop^-tlier  have  l)oeii  eniiiloyeil  in  this  office— the  first  Itein ■; '"troduced 
si.nic  lime  in  the  month  of  February  laf^t,  and  the  other  four  <ommencin^' 
operiitions  on  the  9th  March  last.  .S)  short-lived,  however,  does  this  iustnllation 
ajijMar  to  have  l)een,  that  we  learn  the  machines  were  discontinueil  on  Wcdnes- 
di\y.  the  2nth  Aiiril,  and  now  the  Kmpiro  ( 'ompany  is  in  receipt  of  notice  to  remove 
them  altogethor  in  the  course  of  a  few  days.  This  will  be  a  very  serious  blow 
for  this  machine."  Tlio  jury  found  that  these  words  meant  to  inii)ute  that  the 
plaintiffs  were  knowingly  selliiif;  worthless  machines.  Verdict  for  the  plaintiffs 
for  o(H)/.  Ifrhl,  by  the  House  of  Lords,  that  as  the  words  imputed  that  the 
idaintifTs  sold  bud  and  worthless  machines,  and  as  such  an  imimtation  was 
capable  of  I>ein.;  a  lilwl  on  the  plaintiffs  in  the  way  of  their  trade,  the  question 
was  proiK'rIy  left  to  the  jury,  and  that  their  verdict  could  not  be  distnrbeil. 

I.inoli/pe   Co.,  /.imileil  v.   /liidsli    lunpire    Ti/i>e-s,tlii„j  Machine  r,,., 
Limite,l,  (1809)  81  L.  T.  .'i.-il  ;  15  Times  ],.'u.  .-.21. 
The  (.;,!'«  of  ].rovinf;  that  the  words  are  defamatory  of  the  phiintiff  and  not 
merely  a  dispar.i-ement  of  his  f-otxls  lies  <in  the  plaintiff. 

'.■;  iftlhi  V.  /;.«)(,  (1911)  •>-,  Times  L.  1{.  340. 
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Canadian  Notes  to  Chapter  II. 
Libel  Generally. 


Manttoba.-Whether  an  alleged  libel  has  the  meaning  ascribed 
10  It  IS  a  question  for  the  .jury,  and  if  the  question  is  not  considered 
1).V  the  jury,  a  new  trial  will  be  ordered.  Jlartin  v.  Free  Press 
7  Man.  R.  50,  affirmed.  Manitoba  Free  Press  v.  JIartin  21  Can' 
S.C.R.  518. 

A  writer  may  not  charge  a  public  ...an  with  misconduct  or 
....pute  dishonest  motives  to  him,  and  then,  under  a  plea  of  fair 
.•omn.ent,  bring  extrinsic  evidence  to  show  that  th<'  charge  or 
....putation  is  true;  but  if  the  writer  were  coiiuiienting  on  the  pub- 
lic man's  public  acts  or  conduct,  he  may  prove  the  facts  on  which 
1.0  based  his  comment,  and  if  the  proof  of  these  facts  satisfied  the 
.)..ry  that  the  inferences  the  defendant  has  drawn  are  not  unfair 
or  n.alicious,  then  they  are  entitled  to  say  that  they  arc  fair  com- 
.nent  and  not  libellous.     (Taylor,  C.J.,  dubifante).     Ibid 

Wher»  there  is  on  the  record  a  plea  of  justification,  the  plaintiff 
may,  if  he  chooses  in  the  first  instance,  meet  the  justification  or 
Im;  ...ay  leave  such  proof  until  the  reply.  He  cannot,  however 
d.v.de  his  proof,  calling  so.ue  evi.lence  to  ...eet  the  j.istification  in 
the  first  instance,  and  n.ore  afterwards  in  reply.  .Martin  v  Free 
I'icss,  7  Man.  R.  50,  affirmed  21  Can.  S.C.R.  518. 


im 
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\ora  .s<v,/,«.-Defendant  published  a  letter  accusing  plaintiff 
"lio  was  Mayor  of  the  town  of  W.,  and  also  a  shopkeeper  of  i,„. 
proper  conduct  in  withholding  pay  cl.e,,.,cs  tVo...  t„..„  ,.„.plovces 
;n.til  they  ha.l  contracted  debts  to  hi,,,  lor  supplies.  The  jury 
linvir-r  found  for  defendant:— 

Hcl.l,  that,  on  the  evidence,  the  verdict  was  not  one  such  as  rcii- 
-Hnnble  n,en  should  have  found. 

And  that  the  libel  was  not  altered  by  the  fact  fliat  the  class  of 
IHTvons  referred  to  wer.'  not  strictly  employees  of  the  town,  but  of 
'"(.tractors  with  the  town. 

Also  that  fair  criticism  extends  to  con.n.enf  on  or  .■ou.lc.nation 
•I  iicts  admitted  to  have  b.>en  done  by  a  public  offi.-.T   not  to  the 
•inputafion  of  particular  acts  of  misc-onduct  which   he  does  not 
"innt.    Munro  v.  Quigley,  ;{0  N.S.R.  .'160. 
I    -38 
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CANADIAN   NOTES. 


Ontario. — Two  of  the  defendants,  merchants,  placed  in  the  hands 
of  tlie  other  defendant,  a  collector  of  debts,  an  account  against  the 
female  plaintiff,  wife  of  the  other  plaintiff,  for  collection,  well 
knowing  the  method  of  collection  adopted  by  the  collector,  who. 
after  a  threatening  letter  to  the  female  plaintiff,  which  did  not 
evoke  payment,  caused  to  be  posted  up  conspicuously  in  several 
parts  of  the  city  where  the  plaintiff  lived,  a  yellow  poster  adver- 
tising a  number  of  accounts  for  sale,  among  them  being  one  against 
"Mrs.  J.  Green  (the  female  plaintiff),  Princess  Street,  dry  goods 
bill,  .$r)9.3.")."  The  evidence  shewed  that  she  owed  !l!24..'33  only: — 
Held,  that  the  publication  was  libellous  and  could  only  be  justified 
by  shewing  its  truth,  and,  as  the  defendants  had  failed  to  shew 
that  she  was  indebted  in  the  sum  mentioned  in  the  poster,  they  were 
liable  in  damages.    Green  v.  Minnes.  22  O.K.  177. 


CHAPTP]R  III. 


SLANDER. 

WoiiDS  which  aro  clearly  defainatorv  whon  written  and 
published  may  not  ho  actionable  when  inerelv  spoken 
The  reasons  for  the  distinction  have  l)een  already  discussed, 
mff,  pp.  2—4.  Spoken  defamatory  words  are  actionable 
whenever  special  damage  has  in  fact  resulted  from  their 
use.  They  are  also  actionable  when  tiie  imputation  cast  by 
them  on  the  plaintiff  is  on  the  face  of  it  so  injurious  tlia't 
the  Court  will  presume,  without  any  proof,  that  his  reputa- 
tion has  been  thereby  impaired.  And  the  Court  will  so 
presume  in  four  cases  : — 

I.  Where  the  words  charge  the  plaintiff  with  the  com- 
mission of  a  crime  ;  or, 


II.  Impute   to    him    a   contagious   disea 
exclude  him  from  society  ;  or. 


se    tending   to 


III.  Are  spoken  of  him  in   the  way  of  his  otlice,  pro- 

fession, or  trade  ;  or 

IV.  Imputf-    unchastity   or   adultery   to    any  woman  or 

Kir'.. 

In  no  other  case  are  spoken  words  actionable,  unl(>ss 
they  have  caused  some  special  damage  to  the  pliiiiitiff. 

I.   H  lit'ir  the   Words  imputi'  ,i  ('rim,'. 

Spoken  words  which  impute  that  the  plaintiff  Im.  been 
gudty  of  a  crim.>  punishable  with  imprisonment  are  action- 
able w.tlmnt  proof  of  spcrial  damag...  If  u„.  offence 
imputed  be  only  punishable  by  lu-nalty  or  liii,>.  the  words 
will  not  be  actionable  im  se.     (ll\U  v.  l!i<n-a„,  11  g.  15.  1). 


fl 


i  IJ 


li-' 
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(iOi);  5-2  L.  J.  Q.  B.  r>44  ;  49  L.  T.  201;  47  J.  P.  188.) 
And  tliis  is  so  «'V('n  wlicro  tlun-e  is  \\ov,vx  to  commit  to  prison 
on  non-paymont  of  i\w  pennity  or  fin<>. 

The  Courts  to-day  show  no  disposition  to  rnlarge  the  class  oi 
spoken  words  iictionahle  per  «. .  All  indictahlc  offences  are  punish- 
able with  imprisonment ;  but  there  are  many  olTences  which  are 
not  indictable  and  yet  are  punishable  summarily  with  imprison- 
ment in  the  first  instance.  Words  which  merely  impute  an  oflfence 
for  which  a  magistrate  can  inflict  imprisonment  only  in  default  of 
payment  of  a  fine  imposed  are  not  actionable  jur »,:  (Ilclluh,  v. 
MitvhcU,  [1!»10]  1  K.  B.  cm;  79  L.  J.  K.  «.  270;  102  L.  T.  110; 
Miihiiil  V.  Spins  .(•■  Vowl,  (190y)  101  L.  T.  352 ;  25  Times  L.  \\. 
1\0\  Words  imputing  to  a  licensed  victualler  that  he  had  been 
guilty  of  an  offence  against  the  Licensing  Acts  would  I)e  actionable, 
as  spoken  of  him  in  the  way  of  his  trade ;  and  so  would  words 
spoken  of  a  dairyman  or  grocer  falsely  alleging  that  he  had  been 
convicted  under  the  Sale  of  Food  and  Drugs  Act,  1H75. 

There  has  been  considerable  fluctuation  of  opinion  as  to  the  exact 
limits  of  this  rule.  In  Queen  Elizabeth's  days  some  judges  con- 
sidered that  words  were  actionable  which  imputed  to  the  i)laintifT 
conduct  which  would  be  sufficient  ground  for  binding  him  over  to 
good  behaviour.  (See  Sit  Eihrard  linni  v.  Andnnx,  (15(il)  ^foore, 
fi3;  I.,i<lji  V.H-kaiues  Cam;  (158())  Cro.  Eliz.  i'i ;  Til>h„tl  v.  ll„>in,J, 
(15!)0)  Cro.  KHz.  15H.)  In  Queen  Anne's  reign,  on  the  other  liand, 
Holt,  C..T.,  in  ();,d,,i  V.  Titiii,r,  (J  Mod.  104;  Holt,  40;  2Salk.  (JitC, 
laid  it  down  I  -ory  charge  of  treason  or  felony  was  actionable, 
but  not  every  ciiarge  of  misdemeanour,  only  of  such  as  entail  a 
"scandalous"  and  "  infamous"  punishment.  We  presume,  however, 
this  will  include  all  indictable  misdemeanours,  except  sucii  semi- 
civil  proceedings  as  an  indictment  for  tlie  obstruction  ornon-ri'pair 
of  a  highway. 

It  is  not  necessary  that  the  defendant  should  specify  the  crime 
imputed,  if  it  is  clear  that  the  piaintilT  is  accused  of  some  crime 
punishable  with  imprisonment.  An  innuendo,  "  meaning  thereby 
that  the  plaintitT  had  been  and  was  guilty  of  having  conmiitted  some 
criminal  offence  or  otronces,"  was  held  sufficient  in  U'>l,l,  v.  lUanin 
11  (,).  J5.  1).  (iO!»;  52  L.  J.  Q.  1{.  544  ;  4!»  L.  T.  201 ;  47  J.  I'.  4KH 

UluntralioHK. 

A  Ki'iicriil  itiar;.'p  of  felony  is  actioimlile,  though  it  d<vs  not  siieiify  any  pii- 
ticillar  fi'loii;. .      /.'.I/.; 


ttD/tns  iMiTTisn  A  rRnrh:. 
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"  If  yoii  had  had  vimr  deserts,  yon  would  have  lieeii  halloed  lieforo  now." 

honue't  I'litt,  Cro.  Kliz.  t>2. 
'•  You  have  romtnitted  an  act  for  which  I  can  transport  you." 

CiirtU  V.  Ciirtiii,  1()  liiiijf.  477;  :}  M.  &  Sott,  Hlil;   l  M  \  Scott,. •«7. 
■  You  have  done  many  things  for  which  you  ought  to  bo  hnn^, d,  and  I  will 
have  you  hanf»pd." 

/•Vow  It  V.  //(»wr,  .{  M.  &  W.  l!ll  ;   1    II.  &  ]I.  «(!. 
"  I  have  not  a  warrant  for  Temiiest.     I  shall  transport  hira  for  felony." 

Tewiiftt  V.  ClKimhfm,  1  Stark.  67. 
•'  I  wi'l  lock  you  up  in  Gloucostor  ffa.d  next  week.     I  know  cnou-h  to  put 
you  there." 

HW.6  V.  IleiiinH,  U  U.  B.  I>.  ««»;  .V.>  L.  J.  Q.  II.  .-,44 ;    |i)  ],.  p   ^oi  . 
47  J.  V.  4HS. 
Si  are  all  charfres  of  specific  felonies.     A'.</.  ; 
.Vssault  with  intent  to  role — 

I.Fii'kiior  V.  I'niclilei/  an<l  iri/e,  Cro.  Car.  140. 
Attempt  to  niunler : 

Slot  et  iiT.w  J/i/liar,  I^ne,  !»S;    1  Viu.  Alir.  110. 
I'rerton  v.  I'imler,  Cro.  Eliz.  :tOS. 
Bigamy :  — 

/tniiiiii/  et  II r.  v.  Puirer,  10  M.  &  W.  564. 
Iliiaiii/  v.  iliiiirt,  4  Ksp.  191. 
I  •enianding  money  with  menaces : — 

-Wrp  v.  l'riis»,  Sty.  ;{,-iO. 
l^mlx-zzlement : 

if'illiaiiis  v.  Sliilt,  1  V.  &  M.  67.)  ;  a  Tyrw.  6S8. 
I'orj.'orv : — 

lldiil  v.  lUiijiiertrii,  Cni.  Car.  .'126. 
./</HM  V.  Ilnnr,  •>  Wils.  H7. 
llousi'breaking: 

Siiiiuri  v.  /fiiiitf.  Holt,  ."to ;  Skin.  .{61. 
liiirccny : 

f'i'stir  V.  Urinriiiiii/,  Cro.  Jac.  6SH. 

Uakcr  v.  /'iene,  2  1-d.  Kaym.  K.VJ  ;   Holt,  6j|;  6  M.kI.  L'.t ;  'J  Sulk. 

6!15. 
Kliiirmiiii  V.  Ihillun,  10  Bing.  40L'. 

ViimUimoii  v.  ltriUl(li,ii,k,  4  It.  &•  Ad.  6.'tO;   1  N.  vV:  M.  I.'io. 
Man.ilaujrhter :  - 

I'ltrd  V.  I'rimriiar,  a  D.  &  li.  l'S7. 

I'.iUill  V.  /,'»s»(7/,  4  M.  A:  (i.  1000;  .-,  Scott, N.  U.  SOI  ;  2  Howl.  \  S. 
611  ;   12  I,.  J.  C.  1'.  4;  6  Jur.  :)n»i. 
Murder:  — 

I'liikr  V.    Ol'llniin,  Cowp.    27."i  ;  S.   C.  «»/,  „,„„.   ii/.l/mm  v.   /V.i/ir    2 

w.  Bi.  n.-,!t. 

/>'i'«(iH  V.  fliii/iifiiil,  H  Moil.  24. 
Receiving  stolen  goods,  knowing  thom  to  have  Ih-oii  stolen  :  — 
llrii/i/'il  Cise,  Uodb.  l.J7. 

rhrh's  Ca-rilr  hi.irliestn;  2  Iioll.''s  Hop,  l;j6. 
Al/reU  V.  Forlow,  8  Q.  U.  8i4  ;  1  j  L.  J.  Q.  B.  2j8  ;   10  Jiir.  714. 


*-  Sl.AXnKti 

Robbery :  — 

l.nvreucr  v.  »',«./,  or./,  Cro.  Car.  L'77 ;    1   Roll.  Abr.  74. 

Itxwrliffe  V.  t:,lm„,<h  tl  hj:,  7  I.f.  &  W.  IJ  ;  4  Jiir.  (W4. 
Treaann : — 

.Sir  William  Walileijrnrt  v.  ifn/i.A  .l./(w,  Cro.  Eliz.  11»1. 
f>Uif'lrtoii  V.  Fritr,  Cro.  Eliz.  '.'ol. 
/></  V.  ( 'iinie,  8  ifod.  2S3. 
Unnatural  offenceti : — 

Thnmimm    v.    .\y,    l(i    Q.    H.    175;    L>0    \,.    J.    (i.    U.    s,-, .    ,,-,   j,,,. 
2S5. 

ir<W«</M  V.  Mtfi'louf,  5  fjist,  463;  L'  Smith,  2N. 
r„lmaii  V.  (Inliriii,  ;j  DoUfjI.  !H»;  •_•  H.  &  ('.  -jsj,  „. 
!^  it  is  actionable  without  proof  of  8i«.ial  .lumajje  to  chlngo  another  with  tlio 
commission  of  the  following  misdemeanours : 
liribcry  and  corruption : 

llriiilie/i  V.  I.imlmii,  II  Mod.  104. 
Cheating  at  cards  : — 

(li>r,l,m  Cimming  v.  drem  nml  vthern,  (IH!>1)  7  Times  I,.  R.  los. 
Conspiracy: — 

'J'ihMt  V.  Haijiif*,  Cro.  Kliz.  lid. 
Keejiiiig  a  Imwdy-house  :— 

/<rn//„f  V.  r,K)yvr,  .>  M.  &  v.  24!). 
//i(rWf  V.  ftri/}it>/d»,  7  C.  U.  N.  S    114 
Libel  :- 

.Sir  Uilliam  Itutirll  v.  /,(./..«,  1  l!o|l.  .Vbr.  4(i;   1  Vin.  Abr.  4l';i 
IVrjury: — 

I'eehi  V.  Ili^akiiii,  Cro.  Cur.  ."iO!t. 
nut  V.  SrMrfielil,  (i  T.  R.  fiiH. 
JMierts  V.  ('umilfii,  H  Ivist,  il.'J. 
Kvcn  ill  an  ecclesia.«tici>l  Court. 

iVmic  V.  T/tiimiisi'ii,  Cro.  Kliz.  (ilK). 
Sidiciting  another  to  commit  a  crime  :  — 

Sir  r/iomn.i  (WMm  ami  iri/e  v.  If  ilmm,  i  lo.  Kli/.  4!i. 
/.rrrrsai/f  v.  .Siiii7/(,  Cro.  KHz.  71(). 
Tihlnitt  V.  Iluyiie*.  C-  .    Kli/..  l!i|. 
/Vm«i>  v.  Mimilfi-ni   i  ;  i.  Kliz.  747. 
I>tane  v.  AV..)i,  1  ]'.-,■     201. 
Sir  Ilaihfit  Cn.f         /'ri./'v,,  .'t  Kills.  I(>7. 
i^ulxiniation  of  perjury  ;  - 

diiinlun  V.   Wintemfinl,  ( 'ro.  lOIiz.  .iO.S. 
Ifarris  v.  Dinm,  Cro.  Jac.  l."iH. 
Itri-lijet  V.  /'Ia!/,lrl,  Rrownl.  &  (iolds.  l>. 

//arrisoH  v.  Th.r>,lmrm,.,h,  10  M.wl.  I!>(!  ;  (iill,e,t>  Cnses  in   f-aw  A 
Kq.   114. 

Where  the  wonls  impute  merely  a  tr...,,;.ss  in  pursuit  of  san.o.  punish.l.l.. 
primarily  by  fine  alone,  no  action  lies  without  proof  of  s,K.ciul  .laumge.  ulth.,,.-!, 
impris,mmont  in  the  pillory  may  be  infli.tcl  i„  ,1.  fault  of  n:,v„,..„f  „f  »i,..  \L 
t.J  Win.  &  M.  c.  10).  '    ■ 

Og-lfn  V.  7'Hr(i..r,  (170.-.)  (J  Mod.  104  ;  '.'  Sulk.  tJ!»C ;  Holt,  10. 
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[Portain  .Mn  in  this  caw  whith  appear  t-i  g,.  further  were  .lisappr-ve.!  .,S\y 
Ik-  Gr.'y.  C.J.,  in  :i  WiIh.  1N(!,  and  must  Iw  now  .ci.^i.Iered  as  l,a.l  hiw  ] 

Where  the  w..nl»  imput.-d  an  ..ffenw  against  the  Fishery  Acts  iMinishuMe 
nnly  by  tine  and  forfeiture  of  the  net*  and  instn-.nents  usod  :  //././.  that  no 
action  lay  without  proof  of  sjiccial  daniii^e. 

M>V<the  V.  Fo,if,  IS  Ir.  Jur.  (Vol.  xi.  N.  S.)  -Js;  ;  1.-,  ],  j   n.-, 
And  even  where  un  offence  is  punishable  with  a  lino  or  penaltv    i.nd   in 
default   of  payment   thereof  with   imprisonment,  an  action  will   !,ot    lie  f,,r 
spoken  words  imputing  tiie  offence,  unless  the  defendant  can  prove  special 
damage. 

IHhri,iy.  Mit.MI.  [I910J   1   K.  H.  tiOO;   Til   I..  J    K    H    "TO     10'> 

li.  T.  110;  2(iTimes  I,.  I!,  a^l.  "      ' 

Mirhafl  V.  S/,i,r4  awl  /'.,«,/,  (liloit;  loi    (,.  T.  .'J.vj  •  o-,  Times  1    B 
T40. 

Defendant  chargei'.  plaintiff  with  a  I.ri h  ..f  the  i»th  l.ve-law  of  th-  (ireat 

Western  Uailway  Comi.any,  which  is  puni-shable  with  a  lienalty  of  -i-Js  <m\y 
I'ield,  J.,  held  that  no  action  lay. 

I'renlim  v.  I>e   Miii-ll,  Tinift,  July  Tth,  1HS». 
Ill  Maryland  adultery  is  still  ai.  olTence  a-ainst  the  State,  b„t  punishablo 
only  by  tine.     Ilencc  to  impute  adultery  to  a  marrieil  woman  is  not  actiunal.lo 
tlieie.     (We  lielievo  this  is  the  imly  one  of  tho  Tnite.!  States  in  which  tbe  law 
is  so.) 

ilriffiii  V.  .V-...rr,  4:i  Marj-land,  2I«.. 
Shnfer  v.  Ahnit,  4,S  Maryland,  ITl  ;  .1(1  Amer.  Hep.  »56. 
Wonls  which  merely  impute  a  criminal  intention,  not  vet  put  into  acti.m.  are 
n..t  actionable,     liuilty  thoufrhts  are  not  a  crime.     IJut  as  soon  as  sullicient  steps 
have  lH.-en  taken  to  carry  out  such  intention,  an  attempt  to  cummit  a  crimo  has 

' """"I";   and  every  attempt  to  commit  an  indictable  olTei.ce  is  at  .•omm<,n 

law  a  misiU'ineanour,  and  in  itself  indictable.     To  impute  su.h  an  att-mpf  is 
tlHiif.iro  clearly  actionable. 

lliirrisnn  v.  Striiltoi,,  I   Esp.  "IT. 

Wonls  imimting  a  purely  military  offence  are  not  actionabl,.  without  pioof  of 
spcciil  dama;;e. 

/Mliiiijticnrl/i  V.  Sliiitr.  1!)  Ohio  St.  I.'JO. 

But  where  the  speaker  makes  no  deliiiite  eharf^e  cif  eriiiie 
hilt  uses  words  whieli  merely  dischis.^  a  doulit  or  suspicion 
ihtit  is  ill  his  mind,  no  action  lies,  without  [iroof  of  special 
damage. 


IllimtratioiiK, 

The  cleik  (,f  the  Crown  for  tho  Island  of  (iienada  sai.l  ..f  iho  ],laiiitiir.  •' lie 
b's  here  under  suspi.ion  of  haviii-  murd.ied  a  man  named  /•.m,/,,,,,/  r„„. 
-■■•"'«■•"  :>t  Hit-  >■/,'•;.•?  some  years  u-o."  and  also,  ■■  ]Iuv,.n't  you  ia  anl  tliat  '  //»;7ri 
sim/«..,i,  issusi)ectedof  having  murdered  one  Vtn,n;:'sri,.  liis  l.i..ther-iii-la\v  •.' 
A  proclamation  offering  a  reward  for  tho  apprehension  of  the  nuirdeier  is  now 
m  my  office,  and  there  is  only  one  link  wanting  to  complete  tlio  case."     //'M, 
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thnt  this   liin.mnte,!   nt  tho   in,«t   to   w„r,l«  of  more  gusi.i,  ,on.  and   thnt   t.o 
action  liiy. 

Si,„,„i>„A  V.  Mil, hell.  <i  App.  ('a».  I5«i;   .,0  I,.  J.  1>  C.  H     •><»  \\  B 
«<tl ;   \.\  I..  T.  Tit.;  ij  J.  p.  -iM. 
Tho  followin;;  words  do  iiut  amount  to  a  ,  Iiarge  of  Inrcony  :  - 
"  Vou  ax  fTHid  »■*  Ntole  tho  iumim'," 

.SY.>/,f-i  V.  Artji.  S  JcMies  ■  North  Curoiinii)  lili. 
Or,  ••  A  man  that  would  do  that  would  Kf.-al. ' 

StfiK  T.  Kmililr,  .1  Casey  ("JT  l'cmi«.  St  )  112. 
t*o,  to  say,  ••  You  will  1k^  a  thi.f  ,.r.,  Ion-  '  „  n.-t  actionabl,-. 

IVr  Tirrt'll,  J.,  in  Aunixim  v.  Ill:  I'thl,  (^'artcr   '1\\. 
Tho  words,  •'  I  will  take  him  to  IJow  Street  on  a  ,  harpc  of  forgorv  '  aro  not 
artionabl...  for  thoy  do  not  neccssar.lv  a.-an  that  the  j-laintitT  had  con.mitttd 
any  fcloin  . 

Jfiirrimi,  V.  h'ih'i.       Price,  Id;  7  Tumt.   l:il. 

The  w..nl>  •■  I  ehar;.e  hin,  «  .<h  fel,.„y."  „.    e  held  insulKcient  in  thr, aso- 

l\ilii„.l  V.  Miiim.  (\i.li\)  ||,,li.  ;m),5.  :i2t). 
II  hnler  v.  l',.,,h»f..„r,  (!(;:;()  1  \x^\\    \,„.  -.^ 

hn,.i  V.  M,rri,k.    !   ,.'»;)    I  eiihaiii,  :.'I(I ;    I,„tch.  IT,",;    1    Kdl     M„    Ti 
r.ut,   ••  li,.ar  witnex.,  n.y  n.a>te>~.   1  arrest  hin.  of  felonv,-  was  held  suffi. 
cient  in 

Siilf\.  M,„i,„lrr,  (l(i2(»)  1  E,.ll.  ,vl,r.  ;•.». 
The   wunN  wore.  "I  have  a  M»,,ieio„   that  you  and   lione  h.ne  rol,l»,l  „n 
I...M>e,  and  tln.refore  I  take  you  into  .uModv."     At  the  trial,  Poll.Kk    < '  1!     ,„1,| 
tho  jury  that  -f  they  found  that  th,.  defendant  meant  to  i,„pute  to  the  p|;„Mfiir 
M,    .hx-luto  charKO  of   felony,   .n  su,h  eaM.  the  plaintitT  was  entitled  ,  .    ,1„ 
verdict:   hw.  on  the  other  hand,  if  they  should  think  that  ho  i,    ,.ute,l  a  mo,. 
M.>|„eion  of  lelony.  the  defendant  woul.l  he  entithnl  to  tho  voi-,1,.  t       Venli,!  f,,. 
defendant.     Ilchi,  that  the  direction  an.l  the  venlict  wore  riffht. 
Ticir  V.  M,i^l,i\,nl.  (i  Kxeh.  o.'llt  ;  :i()  L.  .1    K.\.  -JlV) 
lint  the  wonls  ••  I  have  -M  a  wai-n.nf  i\.    TomiioM.     Vw"i  a,lverti.»e  a  ,e„  „d 
■or  -•()  Kumeas  to  ai-prohend  him.     I  shall   frans,H,rt   hin,   to,   felonv   '    were 
pro|«rly  found  hy  tho  jury  to  amount  to  a  suhstantive  chai-e  of  felonv  ' 
7'- «//..*<  v.  Cl.nnihfrt,  1  Stark.  liT. 
An  a.  lion  lies  for  these  words:  ".Many  an  honostor  man   ha-  l„.e„  i,.,....,l. 

and  a  rol.l.ory  hath  boon  eo, itted.  and  I  think  ho  was  at  r  ;  a„.l  1  think  h-  ,! 

a  hor>estealor." 

N<|r/,  v.    \\'nf,l,.nir,  ( 'ro.   l:ii/.  .',\s. 

■^M  J^ilu'T-   "  '  """''  "'  '">■'  •'-■i"-"-if '^^    .fohn  iioAt  have  his  will.  i.. 
w<Mild  kill  the  km;;." 

Si<l„.,.„  V.  M.„i„,  1  rtoll.  lie,,    ,;;7;  cr,,.  j..^    ,„; 
/'"(/.-  V.  Ol.lhnm,  C.wp.  0;.-,.    o  ^v,„    1,1    .,,■,,,_  ^„„^  ,,„ 

Uho  w.a.ls  were:  •'  Jfo  is  undorachar^eof  ^  ,,r..-..cution  ^,r  i.eriurv.  Ur.m 
II  dl,,n>.  (im.aninff  an  attorney  of  that  ,„„ne)  has  the  Attornov-t.'enorar-  dire, 
t.ons  t,.  prose,,. to  for  ,„.,j„ry.-     I.efen,L,„t  ,„d  not  justify.  "After  venii.t  f..r 

'  ";  •'' "'^  ",  "^'^  •""^•••'  '"  ■"■'■'"*  01  .|,..|..„,ent  that  the  wonis  wore  not  action. 

able   ,.s  th,^-  do  not  amount  ,0  an  .--or.,.n  :h.,  M      .^h,,.,..  |,  ^,ii  f,,,,,,;.,; 

Lord  KUonlK,rou^di.  C.J.,  ...id  :   '•  The.e  wor,K  fairl>    ,n.l  natunillv  con,tr 1 

appear  to  us  to  have  been  meant,  an.l  to  l,o  calculated  to  convev  the  iniputatio,, 
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of  iKTJtin-  ncttially  r.iiiiiiiittp<l  l.y  tlio  p<T»on  of  whinii  thry  are  ipokon  ;  "  nu.l 
the  Vi>r>]ii't  uml  judpiieiit  xtixHl. 

KiMits  V.  'V(m./««,  !l  Ku-t,  !i;i. 

It  is  not  nt'fpssary  tluxt  the  words  should  accuse  the 
phiintitf  of  some  fresh,  undiscovered  crime,  so  as  to  put 
him  in  jeopardy  or  cause  }us  arrest.  Of  course,  if  such 
consequences  have  followj-d,  they  may  he  alle','ed  as  special 
damage,  hut  where  such  consequences  are  impossiljle,  the 
words  are  still  actioiial)le.  Thu>,  to  call  a  man  a  returned 
convict,  or  otherwise  to  impute  falsely  that  he  has  been 
tried  and  convicted  of  a  criminal  offence,  is  actionable 
without  proftf  of  special  daiuiif,'e. 

It  is  at  least  quite  as  injurious  to  the  plaintiffs  repiuatioii,  tn 
!*ay  tltiit  he  has  in  fact  been  conviettd,  as  t  >  say  tliat  he  wil!  be,  or 
ou«;lit  to  be,  convicted.  M>m\  think  that  Midi  statements  should  be 
actionable,  even  wlien  true,  if  tiiey  i  o  lEiaUciously  or  uimecessarily 
vahintec!  d.     See  yi-*/,  p.  IHO. 

IlliistriifiiDtii. 

It  i-  actionable  withoii    |.roof  nf  siieiiiil  ilnaajfp  t.i  -:i\     I  ihe  iilaintiff  that  — 
lie  had  iMt-n  in  T.:iumi'>.tcm  piol   riij  was  1   nut  in  thi'  1      uI  fox-  coiniui;. 

(Iiiiiij'cfl  V.  Tiihe.  Ci-o.  Jai-.  .>.'((> 
lie  "was  ill  AViiiohi'>ter  piol,  and  tried  for  his  lii-',  aijil  would  liave  been 
liaii^'i'd,  had  it  imt  U'eii  for  Lef.'fratt,  for  breakiiif^open  thefrrauaiv  of  Fanner  A. 
and  -tialiii};  hi>  bacon."     [N'ote  here  tli  ■'  the  ^i-akerapiieai-  \'<  admit  thai  the 
plaintilT  was  ac  (luitted,  but  s',  ,11  assorts       it  he  was  in  fact  K"'''y.] 
Citrimtir  v.  Tunnut,  <'as.  t.  ...'  .  Hardwicke,  .'iait. 
••II.'  was  a  thief  and     toleniy  >.'oM."  .  as  ai-ffued  hen-  tli.it  "  was  "denotes 

time  ,.ast;  so  that  it  may  ha\      l>cc'     when   li      was  a  cliilil,  and  therefore  no 
larceny  ;  or  in  the  tune  of  (^u.     ri   Kh/abetli.  o  when  theiv  had  b.cii  diN.  i~ 

f;eneial  pardons;   .SV,/  i^r  <■„,:         It   is  a  -i,        M-andal  to  be  once  a  tliief ;  hi 
/"1 1/(1  jitilr-<f  mliiiii.  iiiljMi  iftTfiiia-  'III 

Itiistfii  \     Tatiiiii,  <'io.  .'  a-     i2:i, 
I;  i~   .ctionable  t<    lall  a  m    i         ai.  I  "  c    ■■  i.  Inn. "  oven  though  he  once  cnn- 
iicittcd  Uirceny.  if  a:;cr  c(in\     ^..n  he  w.i      .aidoned  either  underthe  tiiiat  Seal 
or  by  some  general  st.imte  i-  |r,i'.i   m. 

Cm/./i/c  '..).  V    II       .„s,  ll.iliart,  117,  Si  :   2  Hawk.  1'.  C.  c.  ;IT,  s.  IS. 
l.ti,  mil,  V.     ,1^         iiu'  ..thi-r.i,  ;t  Kx.  D.  15.  ;ij2  :  4(!  I,.  J.  V.\.  Ttij ; 
47   1,.  J.      V      -o;  ;;,,  W.  1!.  T.ll  ;  L'li  W.  I!.  :fOJ  ;  HT  I.    T.  360, 

N|o 

It  is  actional         i  call  ii  man  falsely  "  a  retvirued  convict." 
Fi'.i,,        //,„.     „,,    J  M.  it  Rob.  119. 
Ai.d  «••     .V/      .  ISifiu,,  1.1  Kast,  bi>\. 
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In  dealing  with  old  cases  on  this  point,  care  must  l)e  taken  to 
renienibtT  the  state  of  the  criminal  law  as  it  existed  at  the  date  whun 
the  slander  was  uttered. 

Illiigtrutiinin. 
S)  loiif.  as  the  18  i:iiz.  c.  It  wus  in  force,  it  was  aetioiiuhle  to  charKO  a  woman 
witli  U'iiif;  tho  iiiotlur.  a  man  witli  knnt?  the  putative  father,  of  a  ha^taiil  cliil,! 
ebai-yeatile  to  tlie  ]iansh. 

Ainie  M(iiV»  fane,  -l  liep.  17;  J  Salk.  (iiU  ;   1  Holl.  Ahr.  .ts. 
.S<(//./-  V.  lUiwiir,  Cro.  Car.  AMi;  1  Holl.  Al.r.  Hi. 
So  Ion;,  as  the  i^-iial  statutes  against  liomaii  Catholi.s  were  in   f„ive,  it   «  i, 

aetional.l..  t,.  say  ••  He  goes  to  mass,"  or  ••  H,.  liarU.ure.l  his  s kiiowi'n^r  him 

to  Ik)  a  Itomish  priest." 

WuUlfi,  V.  MtUhell,  ■_>  \'entr.  '.'(!.■>. 
Smith  V.  t'l;iiil,  Cro.  Jae.  .'((Ht. 
.S'cr«,«,  liefore  siuli  statutes  were  pas.se(l. 

i'iiiTiHiiht's  fuse,  Cro.  I'^llz.  .'tos. 
So  in  many  old  eases  sueli  wonls  as  '•  She  is  a  witcli  "  were  held  aetionahl.' 
the  statute  I  Jae.  I.  ...  II  l„.i„^,  then  in  fone.  Hut  that  statute  is  now 
roi^aled  l.y  tlio  !»  tieo.  11.  ...  o.  s.  ,i,  whirh  also  e.xpresslv  provides  that  n., 
uelion  shall  lie  for  charfiin-  another  with  witeheraft.  soreerv,  ..r  anv  sinli 
oll'enn'. 

/{oijfia  V.  tl, II, at,  Cro.  Kliz.  ,)71. 

Iliitj/ij  V.  /•'itrnr,  Cro.  Car.  111. 

/'(!'(/  V.  r/iiii/i,  Sid.  j;i. 
It  was  formerly  the  custom  ot  the  City  ,.f  London,  of  the  l>orou-h  of  South- 
wark,  and  also,  it  is  siiid,  of  the  City  of  liristol.  to  ,art  whores.  Kemv,  to  call 
a  Woman  a  "  whore"  or  "  struniiK^t  "  in  one  of  those  cities  is  a.tionalde  if  th.. 
a.t.on  1«.  l.r.a.d.f  i>.  the  City  Courts,  which  take  notice  of  their  own  c'ustoni- 
without  i)r.„if.  Hut  no  action  lay  in  the  SniH'rior  Courts  at  Westminster  for  such 
words,  l».cause  such  custom  had  ncNcr  heen  .ertilied  l.y  th.-  Itecorder.and  strict 
I'r.».f  -1  It  was  very  dillicult.  To  accuse  a  man  of  adultery  or  f..rui,ation  wa- 
never  -ruund  for  an  action  in   tl...  civil  Courts.     Th.'  p.Tson  a..us.Ml  had  , 

ivm...ly  HI  th..  spiritual  Courts  till  the  KS&   I'l  Vi,  t.  .-.    II;  now  he  has  n 

.See  /fat,  pp.  C,i)     -■2. 

Oj/„i;l  ,t  ,(,.  V.  r  V,vi,«,  1^1  j!»!))  ,-,  1!,>||.  i,s. 
//./».«// V.  c„,„,v.  (k;;!.))  1  Vin.  Ahr.  ;i;i.-. ;   I  i{,dl.  Ahr.  M. 
'■.«./.  V.  \\ii„xii,l,l,  1  Str.  u."..V 
llilirh  V.  Ilalurl,  Sid.  HV  ;   I  K.'!.!..,  4 In. 

si,„„l,.„  et  lu.  V.  ./„„f»,  2  .S'lw.  N.  I'.  I'.'o.) 'I.tihedn.i-   I   Duu.'l 
.•wo,  n,  ,  ^  . 

Tliiilir  V.  h'mtiri,/,-,  I  Hurr.  l'(I;I2. 
liniwl  ami  iri/r  v.  Iliil-^rU  tiii,l  m/e,  1  liurr.  L'US. 
IVkio  V.  ll'iir^A,  1  Str.  171. 
«...  in  duc.n  Kli/aheth's  ,h.ys,  it  was  hcM  that  no  a.tion  L.n  forNiviuL-  -  lie 
keeps  a  l.aw.ly-hou.se  ;  "  "  for,  l,y  ,h.,  .omn.on  law.  he  isn,.t  punishald...  hut  1.^ 

the  .ustom  ,.r  Lon.Ion  ;  an.l  th.-mfore  this  acti.., ^ht  t..  havcUx-n  ^ucd  .n  tlu 

spiritual  Court"  ^'/i*»<7i^.«/r (ilanvilo). 

.l/io«.,  ^l,-)9Mj  C,.o.  Kliz.  >H;i  ;  X„y,  7,|. 


in 


]\i)/ti>s  iMi'irisii  .(  tniMh:.  4- 

Itut  l)y  UMi  the  (.jiiiiion  of  Olaiivile  prcvaili.,1;  and  such  worJs  weio  held 
a.tii.iml.lo  ;  "  the  ket'i.iii),'  of  ii  brothel-house  is  i  iiciuirul.le  in  the  leet,  and  so  a 
temponil  otfence." 

T/iiime  V.  .Hire  Ihirhain,  (ItMMi)  N'oy,  117. 
And  see  I'lmikH  v.  (jilinorr,  {X'l'U)  Fortesuue,  I'll. 
Uioie  ,i„.l  iri/f  V.  //art,  (17,-.:»)  Saver,  .'W  ;  Bailer's  X.  1'.  7. 
It  was  not  ai)i.arontly  clear  law  till  the  iMjginnin-  of  the  lust  eenturv  (/l  v 
//<./'/""'.  (1W»1)  -'  I'iist,  0  ;   /;.  V.  /•Uli/,,,,,  (1«(»5)  (5  ].i,st,  4Gi)  that  it  wasa  uiis,'le- 
meanour  to  solitit  another  to  .ominit  a  rrime,  although  the  i)ers.,n  solicited  did 
nothni-  in  eon.se,iiien.c.      Ilenc-e,  in  tlie  f..llowinK  eases  wonls  were  held  not  to 
l.oa.tional.le,  because  no  ,.vert  art  was  alU-ed  to  have  followe.1  the  solicitation. 
Tliey  would  1h'  held  ai-tionaUe  now. 

Sir  /•:,ltmnl  /Jrai/  v.  Aiulrriit,  (l,i<M)  Moore.  «W. 
Kotvi,  V.  Allen,  (1.J98}  4  Rei).  !(!;  Cro.  V.\\/..  «81. 
.Sic  //nrherl  Crofti  v.  /trvin,,  (l(il7)  3  1{„1„.  1^7. 
It  was  hel.l  in  MWl  that  n..  a.tion  lay  for  ^ayintr  •'  Afasler  Itarhan.  did  burn 
lay  Imrn  with  Ins  own  hands  ;  •'  for  at  that  date  it  was  not  felonv  to  burn  a  barn 
unless  it  were  either  full  of  corn  or  i«ircel  of  a  inaiision-house  ;  and  the  defendant 
hail  not  stated  that  his  barn  was  either. 

/!(ir/i<iiii'»  Case,  (IWIJ)  4  l{,.j).  20;  Yelv.  21. 
Suit  was  in  IW 12  held  not  nelionable  to  say:-"  Thou  hast  r.^eive<l  stolen 
Mvine,  and  th..u  knowest  they  were  stolen  ;  "  for  m^eiviuB  is  not  a  eonun.,.,  hiw 
otTcn.  e,  unless  it  amounts  toeon.forting  and  assisting  the  felon  as  an  acces-orv 
a«.  .■  the  fa.t.  l»ut  ever  sin.e  ;{  Wni.  &  M.  c.  !»,  s.  4,  and  4  Ueo.  I.e.!!,  such 
w.'i-ils  Would  lie  clearly  aetionable. 

Jhiivia  V.  /tultun  or  /lou;/lil,.i,,  Cn,.  Kliz.  sns  ;   !  lUAl.  .Vbr.  (iS. 
I'ai  V.  //umi'hriji.  Cm.  Kliz,  H.Sit. 
n-e  of  doer  stealing  would  Ik;  actionable  now,  althouf-h  in   ITdj  it  was 
■  a(  tionable,  be<>auso  it  was  subject  only  to  a  [leiialty  of  MM. 
Otjilni  V.  Turner,  2  Salk.  Giid  ;   Holt,  40;  <i  Mod".  Io4. 
So  !„,«  it  woul.l  of  course  U>  aetionable  to  accu,se  a  man  of  secretui-  a  will. 
lli'iiL^'h  !-w\\  an  accusation  was  held  not  actionable  in 
ilinljrtii  V.  (tiren,  I'alm.  21  ;  ;(  Salk.  :t27. 
And  i-  -till  a|)purently  not  actionable  in  America. 

'>'//iliiliiii  V.  .\/i/eri,  1(1  Kich.  IL'H. 
W  here  a  N  icar  of  a  parish  falsely  declared  that  the  i.laintit!,  a  i«irisl,ioner  was 
ixcuLiMuni.  atcKl,  it  was  held  ati  acti..n  lay,  |«,ssibly  bcause  the  person  e.\c,.m- 
iiiuaicaled  was  at  that  (bite  liable  to  imprisonment  under  the  writ  ,le  ,.,;;„i,m>ii,i- 
.■../..,„,„,«,/„,  but  there  seems  to  have  U'cn  some  allegatiou  of  siKjcial  dama-e 
III  the  ili'ilaration.  '" 

/liiriKilHi.i  \.  'I'niiiiiler,  !  Vin.  .Vbr.  .'iiMi. 

Ill  S.uthCurolinait  was  formerly  actionable  to  .all  a  white  or  his  wife  a 

mulatto. 

Hilt II  V.  Leijiirr,  1  Hay.  171. 

Atlcimini  V.  //iiiilnj,  «  Mct'ord,  2<).i. 

KiiKj  V.  \\'i>u>l,  I  Nott  \-  M.  (South  far.)  1N4. 

Tlie  words  imist  cloarly  impute  ii  crime  iJimisliahic  with 
iiiip!isoiimeiit,  ulthough  they  ueeil  not   stute    the  charge 


A  .1, 


lieM 


4S 


.S7,.1.\7)A'/?. 


witli  all  the  precision  of  an  indictment.  If  merely  frand, 
dishonesty,  or  vice,  not  amounting  to  crime,  be  imputed, 
no  action  lies  without  proof  of  si)ecial  damage.  And  eveii 
where  words  of  specific  import  are  employed  (such  as 
"  thief"  or  "  traitor"),  still  no  action  lies  if  the  defendant 
can  satisfy  the  jury  that  they  were  not  intended  to  impute  a 
crime,  but  merely  as  general  terms  of  abuse,  and  meant  tu) 
mor<'  than  "  rogue  "  or  "  scoun^'rel,"  and  were  so  nnderstcKxl 
by  all  who  heard  the  conversation.  But  if  the  bystanders 
reasonably  understand  the  words  as  definitely  charging  the 
plaintitt"  with  the  commission  of  a  crime,  an  action  lies. 

Illiislratii>ii». 

"  You  tciiK-<'<l  my  iiiiiuo  :  "  those  words  aiv  actiimiible,  iilthouglj  it  is  ii.it  stateil 
ti)  what  ■'..  c'd  111-  iiistriiiiieiit. 

■Iiiiii.i  V.  Iltriif,  2  Wil.s.  87. 

Ovorruling  Ai„m.,  .'{  Leon.  2.tl  ;  1  RpU.  Abr.  (io. 
To  >iiy  that  a  man  is  "  forsworn  "  or  "  has  taken  a  false  oath  "  is  not  a  siilli- 
liently  ilitiniti'  <har),'o  of  (lerjiiry  ;  for  therein  uo  refprenco  to  any  judicial  \>i;<- 
ici'dinff.  Hut  to  say  "  Thou  art  forsworn  in  a  Court  of  i-eronl"  is  a  surtici.nt 
char-o  of  i...rituy  :  for  this  will  1k>  taken  to  mean  that  ho  was  forsworn  while 
ffivin^'  .Aidenrc  in  a  l'o\irt  of  record. 

Slaiiliojr  V.  Illit/i,  (I.VS.I)  4  Ue\).  1  j. 
//../<  V.  Sel,i.l'Jiel,l,  fi  T.  R.  C'll. 
''irli/  V.  Ilifkiiis,  C'ro.  < 'ar.  .'i(»it. 
To  «iy  ••  I  h.ixe  Ixvn  roblKKl  of  thrco  dozen  winches  ;  you  bought  two.  one  ut 
;i-...  one  at  L'..  ;   you  knew  well  when  you  bought  them  that   they  cost  m.'  three 
times  as  nuiih  making  as  you  gave  for  them,  and  that  they  could  not  have  been 
hoiieslly  come  by,"  i.-sr.  sullicient  charge  of  receiving  stolen  g.KMls,  kiiowingthem 
to  iiav.'  been  ,•^.^/,.     [.Vii   indictment  which  merely  allepnl  that  the  jirisoner 
kni'W   the  giMMls  were  not  honestlv  como  bv  would  be  bad.     li.  v     WiUm,    " 
Mo.k1.  <".  I',  ,VJ.] 

M/nl  V.  Fiirl.m;  H  Q    It.  H.Vl  ;    1,",  |,.  J.  H,  |t.  ■<:,H; 

'•  lie  1^  11  pickpocket  :   he  jiicked  my  pocket  of  m\  n ey," 

insullicient  charge  of  larceny. 

Hii/Zi  or  IWilln  V.  Iti/wii,  J  Ij'v.  .il  ;    I  Ventr.  'Jl.t; 
Hut  now    iiis  would  clearly  lie  held  sutlicii'nt. 

ikrr  V.  /'i./vf,  ■>  \A.  liaym.  !»,■.!» ;  Holt,  ti,)4  ;  )>  Mod.  •.';( ;  •.'  Salk.  tlH.i. 
Stfhl,iti<i  \.   W'linirr.  11  Mml.  '.'.Vi, 
"  He  hasdefrau.led  a  mealman  of  a  r.Min  horse"  held  not  to  imply  a  crimiii:il 
act  of  fraud  ;  as  il  is  not  stated  that  the  mealrnun  was  induceil  to  pan  with  In- 
property  by  means  of  any  false  pretence. 
/■'/,  /,,,,■,/«,„,  V.  Aden.  •>  Chit.  (i,)7. 
Xfnlliam  v.  hnnliiiy,  15  I,.  J.  ('.  |'.  il. 
To  say  of  a  barman  that  he  removed  from  his  house owiiiga  month's  it>nt,  iind 


lOJur.  Til. 
was  once  held  :mi 

;i  Sulk.  ;ijj. 


I 


U'>/ff,s  /Mi-rriMi  .1  nti 


mi:. 


in 


that  his  landloiil  coul.l  not  get  the  money  from  hi; 
proof  of  KixK'iiil  damajj 


is  not  actionalile  without 


Sfimkr  V.  /fw/lirs,  [l!K>4]  1   K.  It.  I 


57(>. 


tS;  ;;JL.  J.  K.  1!.  17:..;  so  r,. 


It  is  not  actioiinblo  witlioiit  proof  of  >iK<,.ial  i\ 


ha*  not  paid  his  bet: 


lunngp  to  say  of  a  inaii  that  Ik 


Siiiitfi  ami  niKith 


fr  V.  Will.m.ihh,,  (ISIIO)  15  Tinios  L.  R.  31 


Or  to  say  that  ho  has  c-ommittod  a  hri^i.h  iif  tho 


Hell, 


i':/v.  Milrfirll,  [1<»I(I]  1  K,  J! 


iwa-o,  whi.-I 


110;  L'O  Times  L  II.  'AJ  : 


<«>!» ;  T!i  L.  .1.  K.  n. 


'1  i"  not  iriclfrtal. 


TO;  Kl'J  I,.  T. 


Or  to  say  that  ho  has  hwn  ilisordorly  or  ilnink  on  li( 
pjoctcd  thorefroin. 

/felliri;/  v.  Afilr/irll,  t,n,ni. 


■onsed  promises  and  been 


Miihncl 
740. 


^liicn  A   l',;vl,  (liMtil)    101    T,.  'f. 


Ai   none  of  tho   f,.llowin-   words   are   avtionablo 


diimiire 


rithouf 


-'■)  Tim.'s  I,.  It. 
I" f  of   special 


A  ehcat ' 


Snvifjc  V.  lUaii,  '2  Salk.  tiiH  ;   r,  },[,„].  .tii 
fhiris  V.  .Milhr  <t  «,.-.,  i>  Str.  lltiii. 


A  fraud":  — 


-lyHfic  V.    Urithh   l.f,,„l   l.ii\,  Aaaiiranre 


'Swindler' 


of  Sess.1. 


''«).,   (I!MM!)    ,>    J.'.    i2-2   (Cl 


'  lio"U.. 


S'lrilr  V.  Jiiifliiir,  2  If.  lil.  ,5;il. 
/'A,./,-  V.  //,n,l,  ■>  ],.  H.  Ir.  10. 
U'linl  V.  IIV,/,«,  7  IJ, 


iiiK-  -Ml;    I  M.  &  V.  7!»(;. 


'  villain,"  iVrc.  :  — 


'  I!inia<;ate 


Sl<i„li,,j,f  \.  isiiili.  I  li,.p.  i:,. 


'  Cozener 


''•■>htiiir  V.  //(>i,l:ii,M,  ^  I,ev.  I'll. 


Ilrii,il,;ii;l  v.  .S,,/'rr,  (10.  Jac.  127;    llutt.  I.'.i  •    1  Vi 


'('(iininon-lilfher 


,  Al 


'V.  IT, 


■  \\<-Mw 


-hile  V.  fiialle,  Cro.  Kb/.  ,•,.•,!. 


Illiiikmiiii  V.  /'' 


T'lit  •' wclchor  ' 


■'/'"«/,  27  I,.  T.  M\\. 


is  actionable,  if  the  ii 


jury  are  .satistiod  Ih. 


who  t.ikes  money  fr..ni  tliose  who  make  bets  with  h 


WMiil  nii'.uis 


'Mcy  for  himself  and  noverto  part  with  it 


nn,  intendinfj  to  kirp  such 


Willin 


It.  V.  Itilch 


'iim.^  V.  .M'i'fi/ir,   J'l 


ajrain,"  for  ,,|„.h  conduct  is 


.March  1st,  lss;i 


'iiiiinal. 


.)7  I,.  T.  7'Jt). 


w../.r,  L'0(J.  it,  1 1.  \s2;  57  I..  J.  .M. 


'  W.  II. 


Tim  w,mls  ■•  pimblei,"  ■•  black-le^,"  '■  bia'  ksb 


:mil.| 


■liown   that  tho  bystanders  ii'idersto.«|   iiicni  t 
•I-  I'luiishable  by  tho  criminal  law, ' 

Hiin„n  V.  .1//,,,,  ;|  II.  ,v   N.  .•I7ii  ;  ■>:  L.  .1,  Kx.  ||1 


■p,     aie  ii'-tai  tionalilc  i,,ilc 
I   mean  •■  a  .1,,  atiii 


0,I„s, 


I  Jur,  \,  S,  INS, 
'•■■nhn  CiimmiiHj  v,  llrtrii  ami  t,l/„rK,  ^iNlil)  7  Times  I„  1!. 


;  1  1'.  >v  F.  i: 


los. 


.')() 


Sr.ASItHll. 


liut  it  is  actiunablc  tn  way  of  A.  that  he  has  brought  a  btackniailiiig  aclioii 
apainst  1!. 

Miirk.^  s.  Samuel,  [l!t(H]  >  K.  B.  2S7  ;  7.1  L.  J.  K.  II.  r,H1 ;  .Vi  \V.  1!. 
N8;  '.Ml  1,.  T.  oW;  L'O  Times  L.  1{.  130. 

Tf  tlic  (limp  imputed  be  one  of  which  the  plaintift' could 
not  hy  any  possibility  be  guilty,  and  all  who  heard  the 
imputation  knew  that  lie  could  not  by  any  po.ssibility  be 
f,Miilty  of  it,  no  action  lies,  for  the  plaintitt"  is  never  in 
jeopardy,  nor  is  his  reputation  in  any  wav  im[iaire(l. 
(Buller'.^  N.  V.  5.) 

In  America  this  doctrino  was  carried  to  great  leiioths.  If  one 
joint  owner  accused  liis  partner  of  stealinjj  the  joint  property,  no 
action  lay,  because  a  joint  owner  cannot  steal  the  joint  property. 
But  now  the  more  sensilile  rule  prevails,  that  if  the  words  would 
convey  un  imputation  of  felony  to  the  minds  of  ordinary  hearers 
unversed  in  legal  technicalities,  an  action  lies,  e.;/..  where  an  iiifiint 
is  accused  of  a  crime,  and  nothing  is  said  about  sjiecial  malice. 
(Stiinirt  V.  lloirr,  17  III.  71  ;  and  see  CliaiiihviH  v.  ll'liitr,  ii  Jones. 
388,  as  to  physical  inability  to  commit  the  crime  alleged.)  The 
words  iire  actionable  if  they  are  calculated  to  induce  the  belief  tliMi 
the  plaintiff  liad  committed  a  crime.  (Drummoiid  v.  /..«/(-■,  .'>  JJlaclvf. 
(Indiana)  453.) 


lUiigtniiimst. 

Woiil.M  oomplaiiipd  of :  "Thou  hast  kilh-d  my  wifo."  IHoryono  who  hpiinl 
llio  woii)<  tiiiow  lit  tlie  timi>  tliut  ilctViidaiit's  wifo  was  >lill  iilivo  :  they  loulil  imt 
thriifoii'  uMili'isfaiid  tlio  woicl  "  kill  "  to  mean  ■'  munlcr." 

Snihj  V.  OV.,1  K<?)i.  10.  as  oxjilaineil  h\-  I'arko,  I!,  in  Ihrniiiu  v.  I'tmn. 

1(1  .^t.  &  w.  .vi!!. 

Ami  Hi'o  IIV/i  V.  I'lHtr,  Cro.  Kli/.  .)fii». 

T'llh,!  V.  ra»f,  Cro.  Kliz.  N'J.'i. 

Ihxrii  V.  Clitirh,  Sid.  .V'i. 

•l<uol<  \.  Mith,  1  V,  "I  .  1 17  ;  Cm.  Jao.  .'tri. 
It  is  no  >Iiind«>r  to  say  of  a  churchwardpii  that  ho  hIoIo  t)io  lK'll-ro|i(-s  ..f  lii- 
imrisli  I  hun  h  ;   for  they  arp  .illiiiidly  his  proprrty,  and  a  inaiioaiiiiot  steal  lii- 
o»ii>{o(hU.     [I!iit  surh  wonU  mi);ht   l»p  mtioiiablo  as  a  rhar^ic  on  liiiii  in  lii- 
olllce.] 

,/,(.<'.«,i),   V.   Ailiiiim.  •!    Itinp;.  N.  C.   lo'j  ;    •>  Sc'ott,  ."ilMi :   I   II...Il''<. 
;);i!t. 

It  i-  iioslnmhrto  suVofu  iiusliand  .  "  \U-  roi.lioil  hi«  wifi>  of  ;u/.  ; 
coninion  law  iioonch  offonn'  ran  bccoMiinittod.     U  would  1»>  a  slandi 


if  tlio  words  imputed  that  he  stole  his  wife's  inuney  while  they  wore  livinj,'  ap 


lician-''  it 

.  llnVMM  r, 

irt, 


or  whon  ho  wns  about  to  desert  hor  -w  fh«n  z...:™-     i 

,...iM.,  unaor  .o..ti,.,. ,.  of  the  ^^ ^^:^::i^-;''':!:^,  -■•"'•  •- 

Hut  whore  a  iniiiTiciI  winniiii  said  "  Yini  vf,,l.,  ,„,.»         i    .. 
f...-  .ho  .,e....„a.,t  ,hat  a  ...„.„  «'n.a^':::M':     "  .S^   r')  ,1^ -;  -^-' 
..no  ,■,.,,1,1  >toal  fat-g„ts  „f  hors.  the  Cn.rt  c,>n.tr>,o.l  J,;;""'^  ' '"' f'"'^- f"'-"" 

(7iari„rs  r,Mc,  Cio.  Kliz.  i!;<). 
Sn  it  is  not  a.ti..nal,lo  f,.r  A.  tn,.har4o  a  man  wh,.  is  .,„t   \  •-    1     i 

;;s:-S;':'-:"->' .-..,."  :;:.;■:;-:;;;:=;-;-;;; 

"■.//mm.  V.  SMt,  (ls;);i;  l  c.  a  .\r.  ,!7,5;  ;)  Ivrw.  (i,s«. 


'u\ 


ir.    M7(,/v  ///,'  Word 


'•<  /////'///,■  ,»  ConhhiiDHs  h 


'IHl'ilSi', 


Woidf 


iinpiitiii^  to  tli«>  plaintitrtlijit  li<.  I 


or  (•ontaj,'ioiis  disease  are  act 
(laiiiaKf.     For  the  etleet  of  siicl 
to  e.\eln(](.   the  i)hiiiitifr  fi 


las  ail  iiifeetious 


intiahle  without  proof  of  special 
■'  i>n  iiiipiitatiou  is  naturally 


he  el 


tli( 


■oiii   society.     Such   disc 


17// 


r  leprosy,  venereal  disease,  or.  it 


rrs  V, 


Miiiisl, 


Sf'tMlis.  the   pliifr 


fall 
tiiicth 


III''    s 


iickiK 


//.   '2    Wils.    J(i;j);    l,„t    not   the   itd 


'asi'  uiav 


He 


■ss,  or  the  small-pox.     Tl 


ii'ipute  that    the    plaintifV    has    the    ,1 


time  of  piil.licali 


I.    the 

le  words  must  dis- 

isease  at   flie 
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M<il>l,;l,„;im.  '2  T.  I!.  47.". ;    '/■„,,/, 
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II.  .Afanv 


i'i.|.Iy  either  tiie  aclionahle  s\pliilis,  ..r  the  I 
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may 
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kfii  to  mean  "he  has  tli 


las  the  |Mix"  (.</'»(y(//,(V,,)  si 


\u»m]m  he  used  reterriiiL'  to 


sniail -pox  ;  "  hut   th:it  if 
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which  it  w 

iiiav  Ih)  referred  to  as  del 


tlie  eirects  of  the  ,li 


.V  oth 
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erminiiig  which  pox  was  meant 


sease,  or  I  lie  way  in 
ken  to  core  it,  these 
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Illiixtrnli'iiiH. 
Ti)  siiv  (if  a  iwrsdii,  "Ho  h;itli  the  falling'  si(kno!i.-,"  is  not  actionalile  unless  it 
lie  ."iKikeii  lit  him  in  the  way  of  his  pinfofsi  m  nr  traile. 
T,ii/li>r  V.  /V;t,  (ICOT)  1  Itnlle's  Abr.  H. 
Til  snj-ti)  the  ]ilaintifT  in  Ihi'iircsence  i>f  ntheis,  "  Thou  art  a  leprous  kniivo," 
is  actiiinahle. 

Tni/hr  V.  /VW,i/M,  (IfiOV)  Cro.  Jae.  1 14  ;  I  Kolle's  Alir.  U. 
To  say  of  the  phiiiitiff  that  "  lie  hath  the  pox"  is  actinnulile,  wliinever  the 
wonl  "  wctith"  or  "  whoro"  oecurs  in  the  same  sentence. 
/(too/,-  v.  Uifr,  (IfiOl)  Cri).  Khz.  STs. 
I'l/e  V.  IIVi/Zm,  (KijS)  Carter,  .".j. 
Ilrimcs  V.  /,(»■(/.  12  MoJ.  2VI. 
Whiljktil  V.  I'oird,  VI  Mixi.  24H. 
'7(7V.iH  V.  Wflh,  12Mim1.  «!;il. 

ISIomlirvrth  V.  ilrnfi,  7  >f.  &  (ir.  .■);)(  ;  S  Sintt,  X.  R.  •). 
Ami  sec  I'Urk  v.  Ihirr,  K  >riKl.  l'<M). 


HI.  Prni,ic  Offuks,  Trofession-.s,  ash  Trades. 

Words  wliioli  (lisparaj:;?  the  i)ltiinti(l"  in  the  way  of  liis  oHlco, 
profos.sioii,  or  trade  arc  ac'ti()nal)lo  witlioiit  j)roof  of  any 
spofial  ilaina','c.  It  ninst  injure  the  i)laintitt''s  reputation  to 
disparage  liini  in  liis  very  means  of  livelihood.  ^VIlere  the 
Court  s«>es  that  the  words  spoken  affeet  the  |)hiintiff  in  his 
office,  profession,  or  trade,  and  directly  tend  to  prejudice 
him  therein,  they  ask  for  no  further  proof  of  dainaf,'e. 

"Where  a  special  kind  of  kii()wledf,'e  is  essential  to  the 
jiroper  conduct  of  a  particular  profession,  denying  that  the 
plaintifi"  possesses  such  special  knowledge  will  he  actioiiahle. 
if  the  plaintirt"  helongs  to  that  particular  profession,  hut 
not  otherwise.  For  exampl(>,  words  )nay  he  actioiiahle 
when  spoken  of  a  physician  or  lawyer  which  would  iu)i  l.c 
actiomihle  of  a  trader  or  a  clerk. 

J'ut  it  is  not  the  law  that  any  words  spoken  to  the  dis- 
paragement of  an  officer,  professional  man,  or  trader,  will 
)))Srt  /"<(,7f)  lie  actioiuihle />,»•  .sc.  Words  to  he  actioiiahle  on 
this  ground,  "must  lourh  tli^  plaintirt"  in  his  oilice,  pm- 
fession,  or  trade;"  that  is.  they  must  Ix;  shown  to  Iuim 
been  spoken  of  the  jilaintifT  in  relation  thereto,  and  to  he 
such  as  would  prejudice  him  therein.     They  must  impeach 
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large  made  he  snch  as  must 
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neeessariiv 


iised  wonid  necessarily  so  affeit  the  plaintiff 
Ite  had  to  the  mental  and  moral 


le  words 
H'gard  must 


he  holds,  or  the  i)rof( 


reqmn-ments  of  tj,,,  oil 


integrity  and  ability 


profession  or  trade  he  ..arrii 
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plaintiffs  office  or  jirofe 


are  essential   to  the  d 
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lie  conduct  of 


'ssioii,  words  inipugniii.n  his  int 


rity  or  ahility  are  clearly  actionable ;   lor 


eir- 


that 


he  is  unlit   to  continue   tl 


they  then   imply 


iiierelv  c 


his  office,  or  not 


targe  the  jilaintiff  with  som, 


H'l-eiii.     jlnt  words  whicf 


trade 


connected  with   li 


will  not  he  actionabh 


misconduct  outside 
ssion  or 


have   been  abh'   to  lind,   either   si 
general    reijuisite,   as    honest^ 


IS  special  proff 
very  authority,  which  I 


con 
or 


lows  th."   want  of 
,    cajiacity,    lidelitv.   A-, 


some 


ii«"cts  the  imputation  with  the  plaintiff 


or 
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«  olhce,  trad. 
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Lord  Jlerschell,  L.C 

atp.  8(»(».) 


I'l;.    :J<'o,   ;]((,;,  ,ited   with  approval    bv  i.„:,i 
A.  i'l-  K.  at  p.M,  and  I 
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ilCt-ll, 
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111  ■tifJ:((ii(ln\..lfii/iitis,  [lN:i_>]  1  ().]] 


\Vla.tlu.r  or  no  the  words  wore  spoken  of  the  plaintiff  in  ti.e  wav 
Mhs  othce,  profession,  or  business,  is  u  .,uesti!.n  for  the      n    ^ 

was  ..ti..|y  e.^a«ea  in  sue..  p..ofe.ii  TtXit  ^^"Z 

■    .Is  were  H,,oken.     (.l/.,..„  ,,  .V,,.„,  ,,  U,,,,,,  ^        ,,      '^:  ^^^^ 

'/<'/o.,tn>.Car.  282;  JMlam,  y.  Ii,nrh,  l(i  M.  A- W   c-.o  ,      f     o  " 

thoN.-li    ul„.,.     fi  ■  .'"""  "■"'"'lit;  woiil^  Were  so  spoken; 

1  i.umiii   )„   nih    ottiL-e,    profeonion,    or  iiusines^    ilm 

r;::'  nt;";:'"-"";  "■"  "•" "•  '■"^"-  ''^^ ■■"  "-•""' 
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(hlicfs,   I'niil  and  lloniiianj. 

All  iu-tioii  of  sluiidfr  will  lio  without  jiroof  of  s[)tH'ial 
(laniii^'f  for  wonls  iin|mtin^'  dishonesty  or  iiiiilvcrsatioii  in 
a  inihlic  oHite  of  trust,  whether  the  oHiee  he  one  of  [trolit 
or  not.  and  whether  there  is  a  power  of  removal  from  the 
otUce  for  such  con  luct  as  is  alleged,  or  not.  An  action 
of  slander  will  also  lie  without  proof  of  special  damage, 
whenever  there  is  ii  power  of  removal  from  the  otlice,  and 
the  words  coin])lained  of  imputi>  to  the  |)laintift'  conduct 
which,  if  true,  would  he  good  ground  for  his  dismissal.  I'ut 
where  the  words  merely  impute  general  unfitness  for  (as 
distinct  from  misconduct  in)  an  ollice,  there  no  actitm  lies 
if  the  otlice  i»e  honorary,  as  in  the  case  of  a  siierirt",  a  justice 
of  the  peace,  an  alilerman,  town  councillor,  or  vesfryman  ; 
though  it  will  lie.  if  the  ollice  he  one  of  prolit. 

TheolHeo  held  by  the  i)livintirt"  need  not  be  one  of  prolit ;  it  may 
be  lionorary,  iis  in  tlie  ciiso  of  an  M.l'.  or  ii  justice  of  the  i)cii«'. 
The  fjist  of  an  action  for  slander  is  the  injury  to  the  plaintitrs 
reputation,  and  not  any  presumed  loss  of  uioney.  Although  there 
is  no  eniohniient  attached  to  his  oflice,  so  that  his  removal  from  it 
would  involve  no  pecuniary  loss,  still  to  be  dismissed  from  such  an 
olVice  would  be  a  inoct  serious  injury  to  bis  reputation.  He  can 
recover  dama','i'S,  therefore,  for  any  words  which,  if  believed,  would 
bo  ground  for  his  removal.  (See  /;<«/  jip.  '><>— CO.)  A  btoristtr 
may  sue  for  any  slander  imputiiif'  professional  misconduct,  aUhouj^li 
in  contemplation  of  law  bis  fees  are  mere  Rratuitics  ;  for  such  words 
will  injure  him  in  bis  profession,  and  also  will  probftblycau.se  hiui 
pecuniary  loss. 

The  plaintitr  must  always  aver  on  tl>o  jtieadings  that  he  was 
carrying  on  the  profession  or  trade,  or  hold):i^'  the  ollici\  at  tli.; 
time  the  words  were  .spoken.  Sometimes  liiis  is  admitted  liytli. 
slander  itself,  and  if  so,  evidence  is  of  course  unnecessary  in  jMi'if 
of  tbi.--  averment.  (YiUarri  v.  Vlniuiil,  2  C.  &  1".  "ii;} ;  :l  l!in^'. 
liJ'2.)  JJut  in  other  cases,  unless  it  is  admitl"d  (m  tl  e  pleading's, 
evidence  must  be  given  at  the  trial  of  the  special  charactev  in  \vl!i(  h 
plaintilV  sues.  As  a  rule,  it  i  ilVicient  for  plaintift"  to  prove  lh.it 
he  was  acting  in  the  olllce  or  .1  vely  engagt;  I  in  the  profession  or 
trade  without  proving  any  api.  intmeiit  thereto,  or  producing  a 
diploma  or  other  formal  (pialilication.     Oiiiniu  jir<'niiiiiiiiiliir  lilr  («(,« 
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mla.  (I{,ilh,rfonl  v.  AVvih*,  4  C.  &  P.  7!) ;  6  Bing.  -151 ;  Il.nym.ni 
V.  II'iKc,  4  T.  R.  ;IG6;  Canihll  v.  C'///<i»,  2  Bin-,'.  N.  C.  -228.)  Tlmt 
111!  so  acted  oil  one  occasion  l)ef()re  the  one  in  question  is  evidence 
to  Ro  to  the  jury.  (/.'.  v.  MnrpI,,,,  8  C.  \-  P.  '297.)  Hut  th.re  is  nn 
ixcei'tion  to  tiiis rule  where  tlie  very  slander  complained  of  imputes 
to  a.  medical  or  legal  practitioner  that  he  is  a  quack  or  impostor, 
not  legally  qualified  for  practice  :  here  the  plaintiff  must  he 
prepared  to  prove  his  qualification  strictly  hy  producing  diplomas 
oictntilicatesduly  sealetl,  signed  and  stamped.  (CilliiLs  v.  C<nn,;ii,\ 
:J  X.  \-  M.  703 ;  1  A.  &  E.  (595 ;  Mows  v.  Thonit.m,  8  T.  li.  8U;{ ; 
W'lilU'ji  V.  lltaliy  ami  Cooke,  4  Exch.  53;  18  L.  J.  Ex.  4-26.) 

"  It  is  quite  clear  that  as  regards  a  man's  husiness,  or  profession, 
or  ollii-e,  if  it  be  an  office  of  profit,  the  mere  imputation  of  want  of 
aiiility  to  discharge  the  duties  of  that  office  is  sutlicient  to  support 
an  action.  It  is  not  necessary  that  there  should  he  imputation  of 
i'  imoral  or  disgraceful  conduct.  It  must  bo  either  something  said 
of  him  in  his  office  or  husiness  which  may  damage  him  in  that  office 
or  business,  or  it  must  relate  to  some  quality  which  would  show 
tiiat  ho  is  a  man  who,  by  reason  of  his  want  of  al)iiity  or  honesty, 
is  unfit  to  hold  the  office.  So  much  with  regard  to  offices  of  protit  ; 
the  reason  being  that  in  all  those  cases  the  law  presumes  such  a 
probability  of  pecuniary  loss  from  such  imputation,  in  that  office, 
or  employm.;nt,  or  profession,  that  it  will  not  require  special 
damage  to  be  shown.  JJut  when  you  come  to  offices  that  are  not 
offices  of  t)rolit,  the  loss  of  which,  therefore,  would  not  involve 
necessarily  a  pecuniary  loss,  the  law  has  be«'n  differently  laid  down, 
and  it  is  quite  clear  that  the  mere  imputation  of  want  of  ability  or 
ta[)at-ity,  which  would  l)e  actioiuihle  if  made  in  the  case  of  a  person 
liolding  an  office  of  protit,  is  not  actionable  in  the  case  of  a  person 
liolding  an  office  which  has  been  called  an  office  of  credit  or  an 
office  of  honour.  .  .  .  Where  the  imputation  is  ati  imputation,  not 
of  misconduct  in  an  office,  but  of  unfitness  for  an  office,  and  the 
office  for  which  the  person  is  said  to  be  unlit  is  not  an  office  of 
prolit,  but  one  merely  of  what  has  been  called  honour  or  credit, 
the  action  will  not  lie,  unless  the  conduct  charged  hi.  such  as  would 
timlile  him  to  1)0  removed  from  or  deprived  of  that  office."  (I'er 
Lord  ilerschell,  L.C.,  in  Mxuuihr  v.  Jmhiim,  [1H9'2J  1  (}.  ]',. 
r\K  HOU  -  80-2.)  "  Words  imputing  want  of  integrity,  dishonesty,  or 
iiKilversation  I.)  any  one  holding  a  public  officii  of  conl'i.lence.  or 
trust,  whether  an  office  of  proHt  or  not,  are  actionable  //(•/•  sr.  On 
the  other  hand,  when  the  words  merely  impute  unsuitablL'iiess  for 
ilie  office,  incompetency,  or  want  of  ability,  with(Uit  as'ribing  any 
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iui.sco,ulucttouclungtheofMce.  then  no  action  lies,  wl.e.e  the  office 
s  1  ono  ury,  w.tho.U  proof  of  H,.eial  dan.a«e."     (I'er  Loim>s,  L.J 
in  hoolh  V.  An„.l,l .  ( 1HJJ.-,|  1  Q.  J{.  at  p.  oTC) 

In  I,oth  cases  it  is  .s.sential  thai  the  phiintiflf  shoul.l  hol.i  the 
ofl.ce  at  the  t.mo  the  words  were  spoken.  (I'er  J)e  drey.  CI.  i,. 
On^lon-  V.  lf..n„;  3  Wilson,  IHH.)  ^  ' 

Illiistratioiix. 
'  »ilii..iit  I .1  .,f  .«jK.,.,al  ,Iuiiiaf;i.,  ii.>  a(  tioii  lay 

;t:::;,;:-:,;;;.;:i;r::^:;— '^^r'^'"'— '"-^^ 
.4;:;.i;;;r:':;- ,;:;::fr";;:,.;i  •■-■f  r  *— ■  ";•"•  ^■" 

iiiiiipiiii 

/.'-;«  V      In,,,/,/,  [is;.,-,]  I  ,i.  n.  .-,;,  .  ,,^   ,_   ., 

•'-•;   ,:'L.T.;ilO:   11  T, s  I..  !{.,„,  "'"'   '•'^^•^'• 

It  <s  a.tm.ml.lo  uithoft  ,,ru„t  „l  .s),o.ial  ,I».iuj;i.  :_ 
iH  say  tlu.t  a  .,,1,1-u  ^'ivos  n.rriipt  .-.critriKos. 

'■"'"rv.   r„,„,„^,  (■,.„.  i;iiz.  .J,,,-,, 
loao,  ,H...  :.  Uoyal  (■,m,iuissi,„u.,-  „f  takinj:  I.iiU- 
M<-',\.  /•.„'<.,■,(■,,,,  Jae.  ,i.-,. 
/'"'•'/,/  V.   .S7,„,v.  .i  Hiirr.  'JH'.ts 

.nl  ■:;•  ;i:rr:;;  a';j";r'^' ;  '"•  ^'r^'^>- — "  -"  •.'•-•.  ^^> •■. 

i  ninvfii,  1  url< .  (  aM'g    (jj. 
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T..  inBinuate  tl.at  a  jiutkc  of  the  peace  take»  brilK^s  ,  r  •• 
Mive  hm  uw  11  turn.-  "^  ""'**  "'     I'erverts  ja,tut)  tu 

'•■►«,/•  v.f«r«„y,Cro.K|iz.a(«. 
<'aru  V.  r%„„/,  1  l,Bv   jj,„ 

Alle»l„„  V.  .I/,,,,,.,  |K.,|_  ,,;- 
Ma»/,„m  V.  /,Vi./yf,,  Ci,,.  (•„,.  2l'.| 
/«/.<(/«  V.    )„r<-,  Cr,,.  Car.  Ij. 
/;«i»».,,,/  V.  Iliuti,,,,,,  tr„.  Ju,.   •>(„ 
.I./../.V.    /;/„„„,„.    1   str.   «I7;sMo.l 
ri'it.  2()(i. 

^^  r..  say  of  th„  deputy  of  ,  •lareiiei.ux.  kin.-at-ani., 

To  say  to  a  .hur.hward.. ..   ••  T L.   '.i  a'l  t"'  "'*• 

l.;..i.li  of  l(./.-  "  •" *  "  '•"'"'""  k-iuvf  and  hast  cbeattnl  the 

"  "-Irnff  V.  If  ,„/.v.  1  Vi„.   vi.r.  ^.i.) 
■''"^■■""' V.  ^'/<i//M,  ■.' J{i,|„   V    ,.    ,,,.,.  .,  ..    ,, 
To  ,-.11   „,.    ..^..Keator.  attoriiov    or  oth..;     T'  •^:'^''^-   '   Ho.l,.cs,  ,«9. 
••  extortiuii..,-."  •  '  "'  ""'"'  """*■■  -^f  »  t'<m.t  of  l!e,.„r.l.  «„ 

Sl„.,l,,,y.  ll,.,i,.e//,  1  Roll.  Ahr  .w 
To  «iy  ot  a  town  clerk  that  he  hath  not  iM.,f,.r„a.,l  l.i      „■ 

II -V'<v.  .)/,.„./,„„..,,  ■,,,,.;,,■,..,. 
Or  that  he  .io.troy.Ml  votos  at  an  ek-etion 
/'.././.•<  V.  //„„,/.  <i  Mass.  !>(;•> 

Ik  Ainoruu  it  ha«  been  held  a.tional.I..  f      1 

■ ''^'rT^zi^9^?^'^^^ '- 

And  we  S,„.,l.rso„  y.  ('„l.l,,fll,\:,  \.  y   ■,^,\^  """ 

MV/,  -„y  V.  T„rnll,  2(i  Wend.  (X.  Y.>:j,s,V 

.S<,.H,    V.  (W/«T,  L>  Deiii.,  (\.  Y  1  •><Ci 
And  toeluir;,^.  any  public  otlu -r  falsolv  with  .„• 
'- 1^1' .Lie  /«•,•  «.  in  An.erioa.  "  "J-'Morance  uf  I.i,  ,l,.„v, 

N/.„r,„,,  V.  .^,e/„„,  ^;;  Wisconsin,  «;«.. 
i;»t  It  ,s  „.,  actionable  without  ,,i..of  of  .,H..,al  du„a..o  • 
lo  ..n,„.,e  insin..erity  to  a  Menil.r  of  ijlia,:'.;!,.  '''^"- 

'r  weakness  .,f  „„de.tandin,,  ,o  a  candidate  I..  ,,;,.,,.. 

"-  '"  -llsueh  a  eandidate-a  cornip,  ..Id  Torv  " 
//'"'•/  V.  />..rr„A,  2  I.o.,t.  (.Alabama)  L>ii'. 
->  .d  «jns,K.eofthe,..a,e.    ••  He  is,,    f.„,,,  ,„,...   „.„,  .,   ,„,^ 
J'"'     .      '"1  llieso  are  but  ir,,iw„...i  ,  ,     ,  .  "i  i  .i   m  i  tii -jii.u,Jeil 

■•• ■■'.'thepiain.i,";::;,'':,;;::  """"f  "'■"" "'"'  '''-'•-  ■"■  ^-"■"'  <- 

/''V/  \ .  AV„/,  1   |,ev.  52. 

•^•'V^../,.,  /W/,-,  V.  Itnm,u-,l  ur.,  Vv„.  J«,,.  5,. 


i    :i 


I 


u 


s/..^.\■^^^:/t. 


To  ;n  cif  a  jiisticoof  the  |kmi<  e, '•  He  i»  ii  loj^Tjer-headeil,  tt  sloiu  li  hoa.led, 
biir«>M-)i<'lliitI  liminil." 

«.  V.  fiirn,  1  JiVb.  (!2!». 
T..  Muy  of  a  instil-..  .,f  tho  ix'sic.',  ••  Ho  i«  a  blixnl-Kucker  ami  su.  keth  IpI.mhI  :   ' 
••  for  it  iiiiiiicit    ,.  intciiiUHl  »hut  l>I.K)d  ho  oiu-koth." 

'•ir    ri,,;^l„i.l„r    llil/itinl    v.    I'mmUihU,    t'rii.     Kliz.    :«»»!;     Mot.re 
41H. 

To  say  of  a  »iii)criiitoiideiit  i,f  the  [mlice  that  "  ho  hoH  been  Ktiihy  of  coiiJu.t 
untit  for  |.iiliIi,afiou '•  is  not  attionubU.,  iiiib'ss  the  words  wcro  siHikiii  of  biiu 
with  ii'fi  Tiiico  to  his  oHi.-<<. 

.l<iii,tH  \.  llf.i.  lHi  I!.  7;   Ki  I,.  J.  (J.  II.  17;    |4»  Jm.  ,-.11. 


( 'liiiiiimen  ninl  Miiiistrr.i. 

A  lit'ii.'lic.d  clfixviiiiiii  of  the  C'liurcfi  of  Knj,'liin(l  holds 
Jill  ortirc  of  piolit  :  hence  an  tiction  lies  without  i(i<M)f  of 
s|tecial  damage  for  words  which  iniinite  to  him  - 

(i)  serious  niiscondiict  in  the  discharge  of  his  otHiial 
duties  ; 

(ii)  any  misconduct  which,  if  proved  against  him,  would 
he  iri-ouiid  for  degradation  or  deprivation  ;  whether  such 
miscoii.hict   occur   in   the   course  ot    his  (»tticial   thities  or 
not    {l',nil>,rt„ii   V.   Colls,    10  Q.    B.    401   ;     Ki    I.     J     Q     ]'. 
4(»:;) ; 

(iii)  ^'eneral  unfitness  or  incapacity  for  his   .nice. 

A  clerj,'.vman  who  holds  any  (-haplaincv  or  p.-.  i  lecture- 
ship or  readership  from  which  he  can  i)e  removed,  comes 
within  the  same  rules  as  a  l)eiielice<l  denjiymaii.  (I'aiin,  v. 
Ilnurmorris,  1  {...y.  '2  IS.)  Jint  a  clergynuin  withosjt  cure  ot 
souls  or  any  other  preferment  is  an  honorary  otticer ;  iiiui 
words  which  would  have  heen  actionalde,  if  sp(»keu  of  ,i 
iH'ueticed  cl.'rj,'ymaii,  will  not  necessarily  he  actionahle,  il 
spok.'ii  of  him.  (Jialln;,,  v.  Minsliall, '.»  Exch.  2'J4  ;  'l.i  I.  .1 
Kx.  7S.) 

A  dissenting  minister  is  not.  in  the  eye  of  the  law.  an 
otlicer  at  all  ;  he  is  engaged  hy  his  congregation  or  soui. 
other  hody  of  persons,  to  jierform  certain  duties.  Aii\ 
charge  made  against  him  which,  if  true,  would  jus!  fy  !^- 
summary    dismi.ssal    from    liis    employment,  is  ad    iiai;:.' 


Unl-ns   ,-nsrrn\IX,;    <I.HII>I  Y  M  ES   AS,. 


Vfxt.s ,  i:/ts. 


IllllHl/lltiuilll. 

Itw  •  •    .imblowiti    'itpr.K.f  ,.fs^MK•illl•l>,ma.•.i:— 
Tll  Bii       (aiKirsoiiti       '•hchtiltwi.ii.il      .  ••  f     »l       ,  ,. 

•  >i/iiJ.ti,i,  i.  /  .f„e,  (  11).  (li/.  1)4 

lh,l  V.  l>.,tnM„n,  (NHS)  Alevn,  (i.i. 
/'r.  •<ihfl.,.r,.t;  f  ■„«,.,  W.  .1  .,"„.-,  UiMj  ;  1  1,  ,11     Vbr  T.J 
■  ll..pn.u,  t.«th  ly,.«  i„  tho  ,,ul,nt :  "  •• ,  „rc„..,tl„...  .«»;,/„/,,,,,,,„„„  ■■ 
/-,.,/,    V.   />„,/,,  (,,,-,2)  I  U.,11.  Ah,    :.H ;   1  V.,..  Abr.  m:. 
s  c..a,y  ..verrulo  /V.,,,^  v.  r,„/„,,,,,   y,,,,   ,.,     , 
wk.«.u>  ,:  «,.  h.  .i  tlua  aa  a.  •„,„  ...,„1,,  ,ie  only  i,.  .l.^spin,,,,,,,,...   ut^,. 

fie.-  tlir  Ifluaik- ol  1'     |,„k. 


T.,Niy. 


J.  S.,  ;.t,,l  I  will  caiif--  him       k.  .l.'i.iiv.  i  for  u.' 


H., -'.;  ;   J.  i:.x 

To  sav  ;.i  a  jmi-  .11, 
'  --iilitiiiii  to-day." 

r'.ih,-.  /I. It.  V.  /. 

To  :<:iy  of  a  par-.m,  '•  II. .  p: 


Til..  1  ha.-t  111  i.j. 


•Jiti.jiH  ...nil...     „i„l  ,|,„^,.,l  ,|,„| j,|,. 


I...  III. 


.U.u-<'    I. 


'"(.  J.'iV.';  citeil  ill  Uniin',/,/,:.  i  .,„.  |  i;,.., 

he- nothing' but  li...  ami  i.,uli,.,.iuth.,,„l 
i.f  hi>  1 


..fo>-l„l, 

Will,-,  J.;. 


T..«ivl. 


but  it 


Illy  >i,  .k.'ii  ,if  liini  in  fho  way 
<■>■„'.,'      V     IIV,':/,„.  ■;  |,,.v.  17. 
Ht.-!.,>i  , ,   -  „  „  ,,  V.  .\„,  •    Huiier-,,  x   |. 
.\m,1  s,M..  /',.,■„,/,•  .,     .v.if/.,  t  ■„«ub.  L',").;. 
1/  '.-'//■«. r  V.  /.'<!.<,,,  I"  Sti.  !II(J. 

NTKy....,,,- Thou  art,,  lmukarj,"i.  „„t.,r  „.„.„■  a..ti„„abl...  „ut  ,t 

..ui.m.^...atb.tt,,„i.i,u,otoade.^y„.anhaba,ua,h,,,.k,.,.n,.>.ora ki^         ! 

^^\nU<  .•ii^-«j;,mI  h,  rho  .i.schar-of  h..  official  .luti...,  w,.ul,l  b..  actional,!,. 
.Ii,i„-  .  1  I  )b..,,  s;t,  I  '         ' 

Ti./U  V.  II  ,./.x,  :i;j  Ip.  Cm.  t^.  jj.  |;„j,    i^,, 
llm„.  ■,  I.  V.  ./„/,„„,„,  1  Viet,  1..  1!.  c.  I.    .,,„;. 
/'(«/  \ .  liM,iii:i4,  Aleyn,  (Ki. 
Mr.Mill  in  V.  //i/-,/,.  1  binn.  1  T.s. 
--•>  a  cWr^-y  man  with  iiiiniorality  anil nii>api,ro 
tl-arly  actionabh..      I»aina';i.s  7.-,(|/. 
Hi,,l,m..rr  V.  /;.(/•/  «„,/  i  \.„,.lu,  ,./•  li,rrii..,U„    .,  . 

An,l,of,o,.r,t-,to.lia.-,.aclw-vnianwithhavinj;inaec,n!!v 
"11  tin;  liij.'nway  is  actional, b>. 

iWn,,)  V.  (Ufij,,.  j(i.  I!,  mi. 
T.I  say  of  a  l..,u.fi,x.l  .UT^ynian  that    h..    IntffsM  tho   «Hi,.  b,.   ,.,.^..  ,!,„ 
~l"A,.r,  a,i.l  so  fr  u.ili.lontly  in.lu,,,!  hin.  to  A,n  a  bill  .,f  .,.,,h.n„.  ,.„   ,  ,.,.;, 

in.  1.  Ij  t.,  -a.N  ol  a  lK.,i,.tu.iHl  ,1,.,  ,ry„,;.„,  >•  n,,  ,,i^,e„iio,l  me  - 

y'.,„/„W„„  \.  Co/As.  Ill  (i    !!.!,!!:    !,;  J,   .!    u    r;    ,(,  ■ .    ,,    ,...     ,|,| , 
I,. .  harso  a  cl..rj.yman  with  i...„,„H.,.n,...  is  u-,1  a,  tiooabl...  nn'bss  hi- I'.'oM  sonic 
'-•■  .-  -•  l..vf..iu„.„t,  or  some  post  ..f  ...nolnm.,,,,.  ..,,,.  ,.s  p„.,i,.h,.,..  cur.t 

'''•'•'>-'.  ...■  "-.Un  ,•.  uom  which  ho  couM  be  .li.n.is..,,  f„,  ;„,„'„.,, ;.;'"'"' ' 

'-<'-•..      .  J/,,r,/,„//.  !.  Kx,  h.  -.1 :  .i;j  1..  J.  Kx.  :s;  o  0.  r..  R.  .m. 


To 

niiiiii 


I'ti.,  -aii-,iiiiont 


•iC.  li. 


.  IIJ 

■s.:ul;eila\\oiiiuii 


im 


•Ml 


a  f..i\ /!/■:/{. 


1-  N.y  ..r  one  who  ha.s  been  u  li„oi.,Iru,«r.  but  ,.t  ti,.u.  »f  ,,„bluati..n  wu.s  a 
.  .sso.,t,„g  m.,u«tor.  that  ho  ha.l  Im.-,,  ^...ilty  „f  fn.u.lan.t  .heatinf-  uhon  a  li.K.,,- 
.lrai».r.  «  „o  ^Ia».U.r  of  the  j.laiutilT  i„  his  rharaitorof  ,lis«.n.i„j;  ,„i„ister  •  an.l 
thoroforo,  iH  not  a.tionablo  without  jiroof  of  s|Hrial  .lam.i-,.. 

""'"' ''  *••  y"'""-".  »  <'•  H.  •■!'.»  :  19  I..  J.  ( •.  \\'.n  ;  1 1  J„r  «7 

l.ut  to  rhargf  a  .li^sontin-  uiini-.ter  with  iu.ontini.i.oo    whil-   a    .li«»,.utin.- 
...n.iMor   "lusounul,  that  tho  ,h^^,so„.s  f,e.,ueutin>f  tho  said  .hap,.!  by  .vaso„  „■; 
ho  ,,H,,.kmj.  of  th.  .ai.l  wor,U  have  wholly  rofuso,!  to  ,K.n,.it  hiu.  to  mva.h  at 
tho  siii.I  t  hajK-I,    ID  actionable. 

Iliirtlrii  V.  Iltniwi,  N  T.  Ji.  I.Jii. 

It  is  rjiiite  cl.'iir  tlmt  l)iinist."is  nmv  sue  for  wonl. 
tuurlm.K  tliem  in  tl...ir  |.iof..s.si...i,  altlioiigh  tlu'ir  f.v.s 
iiic  lioiiuiarv. 

lUiixtratiintx. 

Tho  ,,l,.i,,,i.r  wa-  a  l,ani,.^,-  a.al  .,...  co, 1  ,,.  .,;,,.„  of  ,h..  kin^',  M.bj.., ,, 

lMM..„.ant.n.l.oJ.S.(tb..,,l .irtV  fa,ho.-in-law^  ..o,.....„,i,„Mu.  ,,lai  ,„!,: 

-  »  a  .b.„. ...  an,l  w,ll  p.,  l„tl,.  bv  ,ho  law."     J.  S.  ,v,.li.,|.  .. ,  ,„,..,.'  1,.,,, 
Ik.  to,  .,;„„„,„    ,  ,„,„   •      Tho  .l,.|..n,lant  answer..,!.  •■  Ho  wasne^o.  but  a.,  ,„.,„.  ,1 

"  •'"'"■:  '"    '"•  ^■"'-'■"  i'- •••••     //''■'.  that  tho  wonls  we,o  a,„o„abh.,  „. 

nos,.v,al,lan.a,..wasall..p.,l.      I.a.ua......  ono  ..,.,„1,.,,,  „„.,.k...     [  „.,,,.  j,   ,^, 

;:::::;;"■•;■''•■'■ '"■"'•-•  ""-'^•••"-  -.s-a  ...at  leam.,!  .nanrM;, 

* f    "'f^'  '"-"••a  -lun.o      „.,j,ht,  in  or.liuary  parlan.o.  i„,,,lv  that   \,. 

was  .lul    and  h.ay  ,,f  w„.  vo,  it  ,li,I  n.„  deny  hin.  a  -soli.,  jucl^n..,    ;'a         , 

lo^Lii-Ir         ''''''■'"'■'"'''''''''•■  '""'"  '"'"*'"■  ''"'   ■""  *'-^' 
/'..//■./  V.  ./»/((•«.  (Ui.'i.V.  (  ■|-i|.  ,  ,,,.    ;j^.> 

It  is  a.tio.,:,hh.  without  ,.r,«.f  of  ,,„„.i,.,  ;i,.,:i„„  t,,  ,,.,  „f ,,  ,„,^,..^,^.,. . 

Ihou  art   no  lawy,.,-:  thou  .a.„t   n,,t   ko  a  loas.".;  tlmn  h;.M  th.t  ,!...„  ■ 

^»■.thout  .l..s..,.t  ;  thoy  a.o  f.K.U  who  ,.,mo  to  tho,.  f.,,-  law." 
/.'„/,/..«  \.  .(//,„,  1  1>,,1I.  Khr.  ,-,1 

'•  ll"  I'^'th  "s  .nu,J,   law  a.,  a  Ju,  kana,K...-     ,N.|,.     Tho  w,.H«  a.v   u„l  ■■  „„ 
'„.'/■(•  law  ll„ii,  a  Ja,kana|«.s."} 

/W..-,-  V     /;,.„,     .,w,.n,    17;   r,„.    Kli,.  ;n:;,  .i-,,!   with  a,,,,,,,,,.!  ,„ 

An.l  -....  r,„r,l,;,  V.  7VW,,v,  .i.„lb,  1,1.  who.v  it  is  .sai.l  that   l,,„l  ,1,.. 

w,.n  s  Ih.,.m,  ■■  II..  1,,.,  ,„„,  ,,„  ,1,  ,„  ^,  ,,„  k,,,,,„„  ,. ,    _ 

«.,ul,     hau.  lain:    wit   u,.t    l...in)f  ..ss.-ntial   to  Mi,,,.,s  at   ti..    I„ 
^"■•••"•'iM.^'tol.'.  |-„ll,„.k,  -  A.  A  K.,,.  1.: 
••  !!.•  l.a-  ,l,..-,.,v,.,l  hi..  ,|i,.nt.  an.l  r,  N,.al.,|  tl>,.  >..,„.'|.  „f  |,i,  ,„,.,,   ■ 
.^■"o./x.  ',■,.,,/.  I  1{„||.  .\|„,  ,-,-.   ,.,    ,,,^,1 

•■llo   w,ll^n..    s,..a.,.,us  an.!   ,11  ,.,.,.,,-,.1,  an.l    s,7u;,a   >,.,,.  a,.,l  ,.. ,1k   i,, 
|.ui'.s...  an,l  till  111- ..wh  laip.  |h„  k,|v." 

.1',.".., ;;  Salk.  ;ti;s. 

A.//./  X.  /,.,/.,•,  Jiis-.')  J  V,iitr.  -.'H. 

•^'"'  '"'"  "^ •  '■  /■•■".'/.  •-'•-'  Law  .loninal  .nowspaj*.;.  Ji.J. 


ifunits 


loSiEftSIXn  soi.iriToii 


\   ETC. 


(it 


Solicitors  and    in 


oniti 


It  i-  artionablo  with-mt  pn».f  .,f  «,x>ciiil  aaum;,'o  :_ 


To  Riiv  uf  nil  iitt»rnpy,  "  He  has  id  more  1 
'  llo  hii>  Mil  innrR  law  th 


/;<!/,■ 


nil  a  {finiso. 


I'lw  than  Master  Choviiv's  h 


ttr  V.  M„r/nr,  vel  M(,rji/„ir,  Sid.  ;tj 


A.-cv.i.linfft.i  the  reiKirt  in  Kel.Ie,  ai.  ohi 


T:  '2  Kclile,  202. 


I"'lialf  iif  the  (k'feiiilaiit,  that  it ' 

liad  a  bull,  <f./  n-m  all,„;itiir,  for  the  Riaiidal 


Ji'c'ticiii  was  tak 


fii  in  tliis 


mil, 


t'aso  (111 


:i«  nut  averre.1  in  the  .le.lan.tiMii.  ••  ,liat  ( Vv 


the  t  iiiirt  adils  a  solemn  ymi  rf  as  t 


*tho 


III  the  iiiiiiiii 


■•] 


;i)  savinjr  "  He  has 


Rreator,  il  heh.iili 


MO  iii.iie  law  than  the 


.\m.| 


To  say  ot  an  atturuey,  "  He  c 


Pixrfll  V.  .fiinn,  1   I^v.  29 
To  say  of  an  attornev,  "  H 


iinnot  read  a  deolantio 


te  is  a  very  base  regno  and 
doth  maintain  himself,  his  wife  and  ehildren,  hv  his  cl 


■■>  <Iieatiiij;  knave,  and 


Aiwn.,  (ir>;ts)  Cro.  Car.  .".K;, 
f*ee  .IridiHt  v.  S„iil/i,  Cro.  J, 


iieatiiii;. 


lie.  ."),S(i 


T.  say  of  an  attorey  that  "  ho  hath  the  fallin-  .iiki 
liiiii  in  hi«  jiMfession. 

r.iftn.r  V.  Perr.  (|(!(»T)  1  IJoll.  .Vl,r.  H. 


''"<■  that  disalil 


To  >av  of  an  atfi 


1  I  iwyer  than  the  devil 


What,  does  he  pri'tend  to  Iw  a   1 


iiraiiy  other  words  i 


I'llintiii!,' 


iwyei-:-     II, 
no—  i;.'iioi\i 


■|'o  -a  ■  of  an  att 


/''('/  V.  /Ill//,,;  .-(  Wils.  ,-,!! 


Til    attornev, 


I  attorney,  "  He  i>  , 
•  ir  aiiv    words 


I'Mc  titioiioi-. 


/I„r,lr 


To  -ay  of  an  i  ttornev,  •■  II 


imimtin;;    that 
v.  '  hnifllir,  2  Stra.  1 1; 


l.v  an  attorney's  ,leik,  and 


'1''    IS    not    .1    iiil 


Ilrijof 


II  I'M-iio:  h,.  j. 


<|Uiililii<d 


e    is    an   niiilii-lrrt-i  "  ,\ 


•  |iarty  in  ,i  cause,  and  havin;;  learnt  all  hi- 


•ine  who  1 


-I'll',  and  ai-t-  foi  Ih,.  adver-ary. 

iii"''f: Id  I'.nal  statiiti 

Att.illiev,  .•). 


siiieto. 


Sill  h  rondiict  wti-  -111 
'  Itastell's  Kiitrie-, 


»'in-  ret.iiii,.,! 
jpiesoverf  .|1„.,,(||,.,. 


lloerl    I', 


A.  til 


"/" 


'""  aelimi 


'"  -ur  li>  case  v 


ets 


.\i 


Sliirr  v.  A 


V.  /;/;/i././,  Carter,  211;   1  I!  ,11.  aIh 


"<:/■ 


Yeiv.  ;i2 


iiM|||ite   that    he    will    I 


'etray   his   (liflnf.. 


U'liti/i,  V.  Iliiiliii.jt,  Cro    Kliz.  .■,si| 


t'i«'l  V.   II, 


V.  .Sr/./o,,  ti  |i„rl>.  (NV.!  Ilii;    I 


I  >*  .lohns.  ,11. 


elvt-    Mv{ 


I  oiii.f.  ;(| 


'ViMliiMiv     111, 


ip'  an  attoriiiiy  with  liariatrv   .  I 


/••no  V.  /;, 


/', 


■rnoiui,  1   Ii,,l|.    •,  |,r. 


■"'/  V.    //.. 


iiaiiiperly,  or  iiiaihtrnan, 
Hull.  117. 


""/'"/■  »-.  St.ir'.ni.  Cro.  I  ■ 


",  <'io.  i;iiz.  171 ;  ii„i,  , 


III. 


ir.  I!»2. 


-i.v  to  a  rhent   •'  Your  attorney  is  a  hrihito'  k 


I-  Mill-  of  joll  t. 

Ik,./, 


I'. 


eo/eli  llle." 

>'/  V.  AV////,  I  loll.  s. 


mi),'kna\p,  and  hatli  lalo 


■n  t\V'  iilv 


<M  iioi 


-i.v  of  an  attoiiiiiy,  ■•  He,tiintl 


fvovcr  111  a  cuuw  for  me,  he  would  tak 


'l  upsuits,,iii,|olii..ii,,„„,„„i,|„.    ,1,.,,  ,,,„ 


i  no.  Iiiii-o-  of  nie;  "  ■■  |„ 


63 


S/.A\HKR. 


ft  >' 


stirrinj?  uj.  suits  is  harrntry,  and  imdortuking  a  suit,  no  purihnso  n..  mv.  i- 
iniiiniciiauci'." 

Siiiitli  V.  .Ui.lniiM,  1  Boll.  Abr.  5»;  Hob.  117. 
To  assert  that  nn   attorney  has  bwu  (juilty  of  i.rof,.,»i„„al  misc.n.luct  aii.I 
ought  to  \<o  stnuk  off  tlu>  rolls. 

lifirililrif'n  >'<if,  (  l!r.|).  Ki. 
l'liiltil,.-<  V.  •htiiseii,  •!  Ivsp.  (VH. 
Wiirti'ii  V.  ilinniKj.  1  Viit.  1,.  1?.  C.  I,.  \->-i. 
Hut  it  is  not  a.-tional.lo  to  s;,y  of  aa  attorney,  "  11,.  lias<l,>frau.l.-.ll,is  ,r.Mlit..,- 
aii.l  has  l,..eM  hors«'whii.i.oa  off  tho  .ours.,  at  1  lonra»t.-r ;  "  foril  is  no  part  ..f  l,i- 
prof,.ss,oiml  .luti.-s  to  atten.l  h..rs..-,~.u-..s.  and  his  .,v.litors  aro  not  his.lionts 
/'...'//.//  V.  Itohnl^.  :J  Hiujf.  N.  I'.  N;(a  ;   .-,  Suott.  10  ;   ;{  Uo<lp.s.  l.Vl 
Nortoahus..  hnu  in  {.'.-n.ral  terms,  .su.h  as  ■•.hiMt,"  "  rofnio,"  or  '•  kna\..  •  ' 
tli.Mij.-h  to  say,   •■  Vouchoaty.iiir.Iients,- wouM  l«iutionable. 

AUlattm  V.  .)/(»ir,    Hot.   KiT. 

And  s.>(.  /.'iWh./.  v.  /.itliiiiir,  I  1,.  T.  ".j. 
An.I  wh..roth..  .lofn.lant  said  of  a  soli.itor:  ••' Ho  has  (rono  for  th<,u~„„I, 
in.stoad  ot  hundre,U  this  time,"  and  :  "  It  ...msto  1,,.  a  w.oto  job  than  thooth.., 
was:  ho  has  lost  thousaii.ls,"it«as  h.l.l  that  th..  wonls  «■,..•,- not  a.ti..nal,l.. 
/..r  -r,  a.  th.n'  ,li,l  not  reasonably  .■onv..y  any  imputation  of  impn-iiriotv  or  nii.- 
...n.lu,t  on  tho  part  .,f  tho  plaintiff  in  r..lntion  to  or  in  oonnoctionwith  his 
profoss..,,,  .,r  busuiess.  or  of  unht.i,.ss  t,.  ,arry  .„,  his  j-rofossion  ..r  busin-.-  ,„ 
a  pniiH'r  or  satisfactory  manner. 

Jhnurn,  V.  Il„n..,r„,,,   [ipol]  o   K.  I!.    11,  .    ;„  |,    j    ,^-     ,{    ,..,.. 
W.  1{.  .Vlti;  NJ  ],.  T.  (Hit. 

Hut  >oo  .1.  /,-.  V.  r.  /*.,  ;i!Ml,-,)  7  1'.  -l-l  ;(t.  of  So,ss.^. 

I'lijisiriiins,  Siinji-oiis,  ,l';-. 
Any  words  iin|.ntinf,'  iu  a  luactisiiiK  ni..<lin,l  num  niiscon- 
.liict  or  mriipa.ity  in  tli.>.Ii,s(lmif,'..of  Ins  |)iof,.ssi,)nal  .ln(i,.>, 
aif  artioiiiililc  /i.r  .s'.'. 

///m.s/(V(//../(.<. 
•noi>  il  i.  a.  tioiubl..  w  illi,„il  pr.,ot  „f  >|,..,.i„l  ,|,„„,,,„. . 

To  -ay  ..f  a  physi,  i„n  th  .t   ••  h..  ,>  mo  >,  ho|ar,-  ••  U^auso  n n  ,  a„  b,.  a I 

physi.  lan.  uiWoss  ho  b..  a  scholar."' 

'■'<"■./'■'/  V.  Il,:,l,h,,„l.  /V'"/'/,  r,„.  (V||-.  L'To-   (i,Hll,    III 
T,.a.-,u-..  any  physi-ian.  sur^..„„.  a.. h-ur.  mi.lwin-  ,„•  a|-,tl„.,  arv.  v  ,tl, 

millll;.,;,!.""        "'     "■'    '   "'  ""•     '"'"""'   ""•""^''    •''■'  '«""■•■"-'■  "'■  '"'l-l'l" 
/■.•(  V.  M,.,„lfm.l.  (ro,  i:ii/.  tii'd. 
ll'o/«.;.  V.    \'<uiiI,iIiihIi.  ll.'tl.  71. 

r..h„ll  ^.  ll„^,,ll,  4  M,  A  dr.  loiMi;   Ij  I,.  .(.  ,■.  |.     ,  .  .-  ^,.„,,    v-    ,, 
HOI;   L'h.,wl.  N.  S.  .Ml  ;  .i.I,,,-,  i.iHi.  ■       '      ■         ■   ■       '• 

/V.7.;  V    S,,;,.,.,,  ,1!)  .M„.|,.  .17,;:   .j;]    \„„,,.    |.     II,.. 
To,  all  a  ,,,a,li,.„j:  n„.,li,...l  man  -a  ,,„a,  k  saly..,,- ,„    ••  .„  ,,,„,,i,„,-  ,.,  , 

Mi'u  V.  i:.,l..„,  1  1!„||.  Abr.  ,-,1. 

'••■•'■'•ni  V.  //„.,/„„/,  I  Vin.T-  Abr,  ,S.  „.\,,|,  |...,    ,  ,,„||    ^|„.    ., 


Howl 


To  say  of  a  surjreon  to  liix  patient—"  I  irm.,!..,.  ..      u    i  ,  • 
1.0  ,ou  know  hi.n  •.<     Ho  i.  Sau  a  K-thoi^Tth     "„;;;.':'"/''  ""*""  ■^•""• 
.ion;  hois  a  ba.l  ..haractcr  ;  none  of   ,ho  m;iiea     "^  W,    1,1   '  "':':''''' 
Seven,!  iH^rsons  have  .li«l  that  ho  had  .ittondcl   nn.l    )  ""'''^  '"'"• 

held  on  them,-  waK  held  „..tio„„ldo  !n  '  """^ '"""  '^•••''  ""1"-'- 

S.,„ll,f,v.  Dri,,,,,,  I  Kxch.  liMi;    17  L.J    \.\    ,j, 

The  ( '.n.rt,  in  this  case,  indini.!  to  think  the  word.''  ••  ll,.'i.  .,  i  , ,    ,         . 
none  of  the  n...li..al  n.en  here  will  „K>et  him."  were  ac'tio,  ,, .  '     '  V  ' 

I,>imwl,,r  V.  /(//n/i,  !l  lJi„f;.  ;(.(;j .   j  jj    g,  ^,   ^.,|  "•  '•'•''• 

Toihar^'Piinv  nirdiial  nmnor,ii>.>theciirvw;th..,tl>  \.'  ' 

"" '"'-"^ "-  --".  .nHiei.,el,  or  n;::ii";;!' •  ri^;:;;;;;!^"^  "-•'"f""y 

'■..//i,T,  .1/./*.  V.  t^iinfif,.,,,  .-,  C.  ^  ]>   ;;, 

Tiilty  V.  Aleiriii,  \\  U<A.  L»21. 

.Sf<v>r  V.  Ilnrrit,  IK  Itarh.  4i). 

r„n;^ly.  White,  M  B,„.|).  «1.>:  42  N.  Y.  Id  I 

.l/(j(i7i  V.  /toii«oH,n  l'iu|»p  580 

N.S.  Ml;    12I,.J.(M>.  4;  .iJ„r.  !««;. 
To  say  of  a  midwife.  ••  Many  have  jn-rished  for  her  wan,  of  sk^||  •• 
/•/oiirrn  'Vmc,  ("ro.  Car.  211. 

Kilt  it  is  not  actionalilc  /^r  .«  ; 

To  Ray  ,.f  a  surgeon.  "  IIo  .lid  poison  the  woun.l  uf  his  patient  •  •  ui.l      , 
lor  the  cure  of  it.  •  ri>  „     ii  iiiiirut  lie 

.Si(f./.V  tu»r,  H<.t|.  17.-,. 

To  .all  a  person  who  pr«.tis..s  nu-diVine  with.,„t   full  lep.l  ,„,.li,i,  ,,i„n 
.,ua..k,    or    .an  ,n„K«,,or  ;  "  !„r  th..  law  ..nly  pn.te.  ts  ,„„:,^>  ..„!:!' 
'  "//./.-v.  r,„.„fv,r,  I  A.  &  K.  (i<(5;  ;;  y   ,^.  ^f    -„..       *     ' 
It  .s  W  , he  jury  an.l  n.,t  the  ju-l^e  t..  .le.i.le  what  is  fhe  n„.anin; 

/W./,y/v.  /,„/«m,-/,r,T,[l!IO,S]  J  K.K.  ;(.,,-,    „     .,.„,  ... 

7is;  !•«  L.  T.  .•Iim;  L';l  Tin.,.s  L.  \i.  ;t.i|       '    " 

lo  .■l,ar;:e  a  physi.  ian  with  adulfrv  un-onne,  te.l  «ith  hi.  ,„•„, 

'";•   ,     "  '\'::' "♦•---  if  •'-  ha,l  been  : „ 'tZi       T 

■I'l'ill-ry  with,  ..neofhispati..nts.  """-.oi 

.I'ire  V.  Crnrn,.  2  A.  &  K.  J  ;    .,  N.  &  M.  -"(. 

,,„,",'"■*■''■  V;*"-''""'"  '"■  ^'"■*-' '  f-'-"^>-ally  with  ••  n,,-,lp,„  ,1, 

<1'"  1'"  '"use-l  his  patu.nfs  .loath  hv  nialpra.ti.-e 

/.■'»%r,  V.  A7,„r.  .Vi  Miss.  SdS  ;  :il  An,.-r.  I!,  r.,,; 
,,       1.;     i",!'T' ■'"•"^'••"•••^  lady  whol,a..,.tal,Ii-l„.da   Miedi.al  ,„1I 

,,,,  ' 'V.  ^•,.»w^  /v,,,,..  ivi,.  ;ir,l,  is,s-  '  ' 
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.Imi 


'-'•■  l'.MiK  Iir.ive.l.  the  action  lay. 

I'i'w  V,  s„„l/,,  6  n.  vV;  "\,  |.-,o 
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"^  S/.AXDKR. 

Otiii  r  rio/t-ssioKs. 
So,  to  iiiipnto  irn'oinpotoiu'v  to  any  on*-  practising  an  art, 
as  a  dentist,  a  schoolniastcr,  a  land  surveyor,  or  an  architect, 
is  actionahle  /xr  ,sr. 

Illiixtralioiis. 
Thus,  it  is  nctioimble  without  pnx.f  i.f  npo(ial  (laiimj.'e  :  — 
T..  HIV  of  a  s(hiH)Iinastpr.  -  Put  lu.t  your  s,.n  to  him,  for  he  will  oi.ii- awuv  iis 
verj-  a  diinco  a.i  he  went." 

\\'al«(ii,  V.  I'll  It'll  rlimli,  Iletl.  71. 
To  a<Tiis»>  n  MhiM>liiiastor  of  lialiittial  ilniiikpniiosH. 
Iliimr\.  MiirihiiH,  12  J.  1".  I.Ki. 
Ilriniilrirk  v.  .Inhiifioi,  1  Aict.  L.  |{.  ( '.  I,.  ;irK!. 
.\iiil  it  was  hold  a  slander  on  a  s<hc«dniastcr  in  the  wav  of  his  inolission  to 
«.v:-"  Yon  had  on.-  here  whom  the  jM.ys  say  liked  his  ,,Hass  ;   they  smelt  him 
loiitinnnlly.     I  saw  him  so  that  he  eonlil  not  walk  stniifrht." 
(limlelt  Y.  Harmnil,  (1X97)  l;t  Times  I,.  ]{.  .'i'd. 
It  is  a.tional.le  without  pnwf  of  siK>.ial  dan,a);e  to  impute  drunkenness  to  n 
master  mariner  in  inmmnnd  of  a  vessel. 

/<"■(),    V      /!r.i,„l,r,.,.l,]>    II.    \    C.    !)f^(.    ;;;(   J^     j     j.;^    .,..  .    ,„   y.    j, 

I.IS:  itI_T   772;   loJur.  \.  S.  ;170.  '"      '     " 

//iiiixm  ».  F'llli,  I  App.  ("as.  217  :  4s  I,.  J.  |>.  ( •.  4,5. 
kt  t>'  siiy  that  a  pmate  citiwn  »as  drunk  once  is  n^t. 

W'lirwt,  %.  \„imiu,.  Walk.  Mississippi!  .'(S7. 

Hurl.-  V.  /Irrnei/,  ,11  Maine,  .>,)S. 

.\nd  see  I'liinlilt.ck  v.  Ilrii/:/*.  l:t  Mass.  .'^M. 

lliiifKir  V.  i'ninltit,  27  Ohhi  .'^t    L'!»2. 
N'-'r  to  siy  that  ht   was  drunk  and  disonlerly  on  liiensrd  pn-misi-s. 

l/,H.ri.,\.  Mit.h.ll.  [l!)Hi:  1  K.  It.  60<»;  7!)  |„J.  K".  )j   ._>;„.  !,,„[    .|. 
11"  ;  2fi  Tnues  f,.  ]{.  211. 

N..1  to-ay  ,d  thedir»Mtoro(a  company  that  he  has  l)een  drunk  on   licenced 
pr<'iiiiM.>«. 

\hrl„ttl  V.   S,.„i,  „,nl   /V,,,/,  ;i!MMi     iiil  l„T.  .Vc';  2.-.  Tini.s   1     I; 
7111. 
lo  ,  1,  irire  a  woman  with  l-^iuK'  drunk  i>  a.  tion.ihle  in  Ma-sachu-etts. 

Hroiri,  V.  .VirAfr«o«,  1   (irav    t. 
It  isacfical.lc  without  proof  of  ..,;.,  ,al  dama-e  to  sav    of  an   auctioneer  .;■ 

a|.j,rais.-r,  who  had  val I  - 1.  for  tl,,.  d.-lcdant  :      ■■  He  i-.  a  di.mne,!  -a-cal 

)<■■  has  ciliated  n t  of  1(111/.  on  the  v.-ihialion." 

Urifitiil  V.  LiiTti'ii,  11  .\loorc.  oil. 
lliiiiifliilr  \.  li'nii.ii'ir,  I  |'.  ,\   |'    ij) 
HrtoMiy  ..f  a   Inml  -urveyor,  in  the  «a\   ot  l,i-  prolcii.,,  : -••  Thou  art  ,1 
i-owneraud  a  clieatiiis;  knave,  and  that  I  can  pro\.." 
/,..«.('..«  \.  I.'ii'liinli ,  2  llollc-  l{c|,.  70 
•  •rfo  „,y  of  a   L-.verne~s  that  nhe  ha-   Lc,,  ;.,„|.y  o|   .mnioralitv  with  la  1 
empk.ver.       Before  the  .^luajjcr  .if  Wo, iieii  Alt. 

V'o'ii.  V.   H'l/do/,      Is.rfi    l,i  Jr.  I.    1;.  .J.sl. 

.\n,l  Mc  'illlrtt  V     ll.il, rnnl.  7  I..  T.     Old  .S,      liMI;  ,„,./,  ,,,  .,l(i. 


l"l 


rwi'i 


<illaii,l. 


6S 

is  ail 
trills 


iMo. 


iro/^/,,s  ro.VrA7/.\7.\v/   riiAhi:i!s.  i-rrr. 
But  to  hay  „f  u  duiiciiiL'  inistrcfw  -••  shr. ; 

M.  i„  ...aa  not  to  w.u...H„  Hi^iL;;:;:^:: ;  r  :^ 

It  IS  not  ai'tional>Ie  to  sav  of  u  tpmn..,.    e  , 

.-,  t...  K.„., ..,.  eviae  •  .:;L;™r  i':ni;';:::.:':v':  "r  'v  - 

J        .7.    VIO.M^    l,j    lujii.s   I..    J;.   .'Jl  I 

Tradirs,   .hlis,i,,s,   Semwh,  ,tr. 
So  if  the  plaintiff  curry  on  any  tra.le  rec„..ns,..|  |,v  ,1, 
""'  ^'r   »».  engaged    in  anv  lawful  enmlovui^.nr       ' 

'•'"'••^S  "»-tion  lies  for  any  wonlsHiertl^n^^^^ 
>"  the  way  of  such  trade  or  emplovnient       iut    I     u 

-..elate  to  his  trade  or  eu^pliulent,  and ':';L^ 


I  lii^ 


illiiitnitiimg. 

■|'lm<,  it  i>  actionuUe  wthouf  ,.ro,.r  „f  ,,„.,i,,i  .,,„„. 

!■'  -:.y  of  a  W..rk  or  H..rva»t  that  h.  l.a,l  -  ooxon.,!  M.  ,„a-,o..  ' 

>'..,«,.„  V.  //i./y,  Cro.  Car.  Iso 

/.V,^/W,/-,<w*,(l«|„),.,,,,ar.  ,-,(J.i. 

i-  >..>•  of  a  K.rNa„t  ^irl  that  Au-  had  ha.l  a  ,„.„.ni .,.,|  ,,,,,,,         , 

' ''■"'"■'■'>  v.. Jiitt,,,,  ly  ]r.  c.  I,.  i{    ,,-, 
I ..  Niy  to  tho  laistri's,  of  a  si.rvaut  -irl  ■      •■  V  ', 
f '-'  •■'  I.  .i.l  you  hav.  in  vour  s^n    ;     f  vout"  l":  "'"  "T''  "'~  '   •  " ''" 

/.».,.,,.  nvu.,,,,,.,  I,  I.  J  ,,  |, 

--.■w«.-.r::;;;tir^:^c,ri;::::''",:;::::;:;r-« 

/'■'■<'*  (■,,»,,  (  ro.  i;iiz.  2«ii  '-'     ■'"' 

An.l  sou  the  rcaarks  ,.f  K.lly.  CM.,  i„  //„/,,„/  v.  >„.,,/,    ,  ,-,    ,,  ,,  . 


SLAXDI-:/!. 


To  sny  (.1  a  wiitchiiuikor,  '  li.-  i>  it  Imii-lor,  uml  knows  not  how  to  nuke  a 
KoimI  wiltili." 

/Miiiin,  V.  /'//n.,  1  M.kI.  HI;  3  Salk.  MX, 
Hut  it  is  imt  uctidiialilo  /.ir  st: 

T'oay  cif  ii  livorv  stahlo  ki'i'in-r,  •'  You  aro  u  rojjrularprovpr  uiiilorbnnkniptcios, 
it  ro-ular  bnukrupt  maker  ;  "  f,>r  it  is  not  a  <  harjfc  iipiiust  him  in  tlic  way  of  his 
tmde. 

An;//,   V.  Alijomlf,;  T   llin^'.  11!);    1  Cr.  &  J.  1  l;{  ;    J  M.  \  1'.  «70 ;   1 
Tyrw.  !t. 
Xi >r  t.i  siiy  to  a  .lork  t'>  a  pw  coni])any,  "  Yoii  aro  a  follow,  a  ilis^jraco  to  th>; 
town,  unlit  to  hoM  your  sitiuition  for  your  conilmt  with  whores," 
/.mill,,/  V.  Alliliii/,  1  Cr.  &  J.  ;toi  ;   1  Tyrw.  •-'17. 
Anil  »oe  .liimm  v.  Ili;«ik'.  !•  U.  B.  7  ;   lU  L.  J.  H.  1».  17  :  10  Jur.  .i4I. 
Xor  to  imimtc  to  a  stayniakor  that  liis  tra.lo  is  miiintained  by  llio  i.riwtitution 
of  lii«  sho|iwonian. 

Hr,ii/i,e  V.  <',u>iier,  o  M.  »\t  \\'.  oj<)_ 
Tlie  "l.'f.'ndant  suiil  of  the  idaintiff  who  was  a  working  »tone-nia*in  :  -•'  Ho  has 
ruined  the  town  l>y  brin-iii-alH.ut  tho  nine  hours'  syst.-ni,"  ami  •■  He  hasstop]H^d 
s.>veral  ){iK)d  jol.s  from  l)ein^'  carried  out.  l>y  Iwrn;  the  rinjflea.h-r  of  the  system 
at  Manilly."  //,/,/,  on  ilemurrer.  that  no  action  lay,  the  wonls  ncit  In-in-  in 
themselves  defanmtory,  nor  connected  by  averment  or  by  implication  witirthe 
lilaintilf's  trade. 

Mi//,r  V.  /hiii.l,  L.  R.  !l  ( '.  1>.  1 1,s  :    l.i  I,.  .1.  ( '.  p.  S4  ;   2'.'  \V  U  *i"  • 
.-to  L.  T.  .VS. 

The  law  ^'iiunls  most  caiffnlly  tlif  rrcdit  of  all  incrcliants 
and  traders  ;  any  iiiipntatioii  on  their  solvent-y,  any  sii<,'",'es- 
tion  that  they  are  in  |>ecuniary  dilVu-ulties,  or  are  atteniptiiif,' 
to  evade  the  operation  of  any  bankruptcy  Aet,  is  therefore 
aetionahle  jur  s,-. 

JllllKlllllinlls. 

Thus,  it  is  actionable  without  proof  of  ~pi'cial  damage  :  — 
Tm   imiHMich  the  creilit  of  any  mercliant  or  tradesman  l,y  imputin-  to  liim 
b:iiikruptcy  i.r  in~olvcii.  y,  eithir  jiast.  pii-cnt  or  future. 

./(./,/,.«./,  V.  I.iiiliiiim,  •!  liidle's  l{,.p.   III. 

77<f.;H/.M.„   V.  T,i;i„/,.  -1  iliille's  Itcp.  l.l;(. 

Viiiiii,  \.  W'lllit,  .sir  Thos.  linyui.  i(l7  ;  ;i  .Silk.  ,VM\    >  K'ebli.  7|s 

SI, lull. „  \.S„,il/i,  J  I,d.  l;iiyni.    HSd;   'J  s;tr.  7»io. 

ll'/,ilHm/l,,i,   y,    <il„.liri„_    :,   IJ.   \   c.   ISd;    L'C.   \    I'.    1  |(i. 

I.';l,i„sn„s.  M„,,/,„„l.~  a.    1!.  IMS;    1  .■)  I..  ,1 .  ( J.  |i    l.U;    In  ,l,ii .  I '.i;. 
//iinis  •!,  \.  I!iiii„il„i,.  sC.   A    I'.  70s, 

liiaiitiii/  \ ,  //( ..iX«.  :;  )■'.  .V  I '.  7ij. 

Ilruivii  V.    Smill,.   1.1   C.   I!.    :,'M\  ;    J.'  j,.  J.  (■     |.     |,-,l   .     l;  J,,,.      ,,,,;       , 

('.  !,.  I!    I, 

To  say  to  a  tailor,  "  1  h.'.ird  \..u  «,i.    run  .iwa\.  '  -. .  tr..iu  v.iui  .  ivditor-. 
I>,i>ii  V.    I.riri-,  -  r.  I!.  17, 
.\nd  see  />,J,s,,i,  v,  77,..,  „,.,^„„.  .i  M,„|.  i|_i. 
I '1,111,1111111  V.  /./„,/, /,!,..  :i  Mod.  l->.>. 


Wolths  lit 


Sry.nsiSii   rn.WKJts. 


Ar„f.\..li,l,„»,m,  1(»M<kI.   111. 
lliireiAim  v.  Thorulwnm,,!,.  10  Moil.  1 


To  sjiy  „f  a  hruwpr  that  he  has  1h>< 


!Mi;  <iill..  Ca,,    II,. 


expipsH  rcfcrcn...-  to  his  tnirlo 


arrost...!  for  .l.-Ut.     .\...l  thi 


wiirils 


must  iRMpssarilj-  alToct  his  crt^iit 


•-m<U-  .it  the  time   of  ,,ublieati, 


isiilthoiijfh  no 


therein 


ion,  for  «inh 


'""'I  V.  l.itiUr,  -  \i,  4  \v  4ij .   i„  ,'^  J 


'  '""'Prt  that  the  iilaintiff  hail 


iirrying  on  another  trade  ;  for  that 


once  been   Imnkriii.t 


Kx.  171. 


trade 


""i.v  still  affect  him  1 


I'l't  'II  another  pla 


'lere  in    his 


ro.  Car.  \\\% 


l.riirm/t  V.  IhiUtr,  ( 

Hall  V.  Smilh.  I  M.  &  S.  :>,S 
'•'iV,'/'""  V.  '  'iH/mir//,  ;j  M.  &  S 


',   when 
present 


To  suj-  of  an.v  tnider,  "  He 


■'iti'i. 


/>niAf  V.  //i//,SirThof?.  It 


notable  to  |.ay  his  debts 


J/. 


■«/•  V.  ■/'»,/>,•,  ii„it,  a» 


".viu.lst;  2Keble,.)l!(,-  I  J,, 


I  iirth.  .J.IO. 


>*id. -ILM. 


"•CM  V.  l.,li,,,iMr,  iMJos.  4  I>„1.  OS, 


()r/„r„,/  y    /;„r/,y,  (^ypj  / 


-a.v  of  a  fanner,  "  U 


V(r<r<i\  4  IS 


e  cannot  pay  his  lal 


'iti^-.  lifil  :  ij  >f 


oore 


l!IJ. 


/till  lira  V,  lliillumui,  s  T.  J{.  , 


'"Mirer- 


Mri|mte  insulvencv  t 


were  not  subject  to  th"  Imiikr 


"  ","   '""'"^^'l"''-.  "Ven  thon:;h  at  that  d 


li/fll/ill./lui,    V.   Il/lli/ 


iil't'V  law 


'te  iiinkeejiers 


s,„ill,„in  V.  J//r„,  Sir  'fhos.  1{ 


'-"/-•/„,  (is:;.-,).-,  It.  4;  c.  I 


lint  it  is  not  actionable  t 
Idcil  iiM|aitin}r  that  A. 


'  sav  men-lv. 


iiyin.  :.'.(1. 


"*":  -••'..V  I'.  H 


I'er  lir 


•  unabb.  to  pay  the  d.'bt 
aniwell,  li.,  1  ].'.  ^v  V.  ;il'l,  ;I2l'. 


'we<  nil"  in. 


"ley,"  il  no  Words   1„ 


^"  if  the  (lt'f(Mi(liuit 


loiK'sty  iiii.l  fnmd  in  i\ 


s  words  iuip.it,.  t..  til..  i.I.iintiff  ,\\^. 


Iviidwin^lly  .s.'IIiiiL'  'mii'x 


fondiu-t  of   his   tni<l,..  sibl 


liiltfriitiinr  I 


H'l"  iirtii-lcs  a.- 


th. 


Word 


IIS  wiiivs,  tlu'V  will  I 


I  as 
siilM'rior.  or  wilfullv 


I'liiiiititf  .sells,  tl 


s  iiificly  iinpnHn  tli(.  vain,,  of  tl 


f'e  actioiiahlc  /,, 


ff 


H'  ^'oods  \vlii,li  th 


'II'-  iiilfs  r,.|atiii<,'  to  ■•  Act 
t'li'  tli,'v  ar<.  lint 


'•".v  HIV  not  a("tio„al.l,.„nl,.ss(|„.v  fall  witi 


ions  on  til,"  ( 


iin 


Hilt  oft. 


nil  attack  on  a   tl 


as,..     i„,si,  |).  77 


.■ltl;| 


■11  an  attack  on  a  coinniodit 


""«•  i">t  on  a  itcison. 


tl<  tijMin  Its  vendor 


V  iiiiiv  I),,  al 


so 


\\as  Iran,!  ,ir  ,lis|i,)n,.st 
I'-  Mj     1, 


■'/..  if  it   I 


an  iialircct 


"■  iiisiniiat,.,!  that  tl 


.V  111  utlcrin^'  i(   for  sal. 


"  silcli  ca.sc.  if  the  \v..r,ls  toiirl 


(.S. 


lere 


'"■\  ar,.  actioiuihl,.  /„■/•  .„•. 


i;i  man  in  his  trad. 


Till 


UluHt 

"sa(iioiii,ble  ttithout  |>i-„.,f  ,.f 


lllthlllx. 


'su>  ,,f  a  tniibT,  "  II 


f  H|H'Cl;ll  ibl 


e  IS  a  clieatin;;  kiia 


'verruliiij;  V,.,/,/  V.   llasU,,,,, 


iiiiil 


-•!•■! :   •■ISalk. 


k-'cp-a  false  .lcl.t.b.„,k. 


id.  .i()7. 


!     I 


F    2 


US 


s/..i.\nKH. 


Or  that  111-  iHc:.  fal«>  »ci;;)its  or  iik-u.hukis. 

(Iriftilh,  V.  /.f »  M.  7  (J.  H.  t!l  ;  11   I..  J.  (J.  H.  l<»7  ;  9  J„r.  ;i7rt ;  s 

H.  II.  S4I;   l.-i  L.  J.  (MJ.  :.M!»;  KlJiir.  711. 
Ihiifi  V.  //((wi.  1  ItruwiiKiw  A  (iiildM.  I. 
SI„Ur  V.  II I  mi,  Ih.  ,i. 
I'ii„r\.  Witt,,!,,    1    ('.  IJ.  X.  S.  !>,'). 
To  Niy  to  11  corn  fii.tipr.  ••  You  iin-  n  ro;,'uc  iind  11  -iwiiiilliii;:  mwal,  yon  deliveroil 
iiiu  100  luLshfls  of  ,«its.  worw-  I«y  (m.  11  UiAiA  than  I  liarpiinwl  for." 
Thimlim  V.  ./ii>7.«..«.  .1  Itiii;;.  1(H  ;    ]()  Mooro,  -tl!,!. 
To  xny  of  n  tntdt'siiiaii  that  lie  adiilli-ratis  tlu>  jtimkIh  he  wt-lls. 

./(»/..)«  r.    limit:,.  (I(i.«i)  1  HoU.  Alir.  »i;i. 
To  siiy  of  n  roiitmcfor.  "  He  iwd  tho  old  inatfrialH,"  wlu'ii  his  .oiitract  wa-.  for 
iii'«,  i-  actioiialilc.  with  ]>ro|H'r  iiiiiui'iid(M'x. 

l;,il,„„„t,i  V.  harrrll.  \:,{\  11.  ;«!()  ;  21  I,.  J.  (\  1'.  !l ;    1  Jnr  N   S    111 

.{«'.  I..  I{.   »L'. 
.»<i>A'.  '/k. «/(,/./'.  r,i.«,  Mar.  <(:>:   1  Viiii-r'»  Alir.  Ki.j. 

■S'C  .S'/HlV/,  V.  Milllllirt,  1  Moo.   it  Hob.  l.'il. 

To  say  <,f  a  hut.  hrr  that  he  clmiigfd  the  Liinb  U.ujfht  of  him  for  a  1  oarse  vivn- 
of  n.'.ittoti. 

<ii-i,\.  Hill.  -.'!•  I,.  T.  .Illil  .•<.)  H-.'. 
/I'lV.  V.  /'(././^.j«,  Coiiih.  Kil. 
Tosay  <.|.i  k.4-]).'r..f  a  restaurant.  -  Youarc  an  inf.-riial  rof;u»Minds»inil!.  i.' 
ttas  h.-M  not  to  1h>  actional.h.  without  (.roof  of  s|H-.iul  danaiffc,  as  not  of  i|>,'ll 
n.Mo«sarily  injurious  to  u  rrstauriiut  k.tsiH.r;  for.  as  the  Sui-rrnio  Court  n| 
Vi.  loria  roniarkod.  "in  fa.t  there  niisht  U-  very  su.<-essfu|  restaurant  keeini-. 
who  \i<  ri'  hi.th  roL'ues  ami  swinillers." 

Ili;i.l,l\.    )„„ll,„.   Kerfenl    \-    lt.,x-s    |lij;est    of    Victoria  Cases,    7011; 
.1/. /(....//„(  .iri/iLt  l!e|H.its.  (ith  S'liteinlier,  ls(i7. 
I!ut  to.all  a  tradiMnan    "a  ro-ue,"  or  "a  eheat.''  or  "a   m/enor,"   is    f„.t 
a.  tional.le,  unle-s  it  .an  Ih-  sh..wn  that  th.'  wor.U  ref.rt..  his  trade.     T..  inii.iil.. 
ili'tin.tly  that   he  1  li.als  or  ,  ,,/.ns  in  his  tin  le  is  ai'tionahle. 
./../,/,•.  V.  Hillii.'f,.  Cro.  i;iiz.  '.'.lit. 
r,,!n  V.   Kill',  (  r...  Ja.'.  '.'01. 
'I'ln-,/  V.  //.../.,•/■.  1  !.(.%.  II,-,. 
Sh.;i,/,  v.  I;,.I„;;i.  ,'.  .M.»l.  .•UtH  ;  :;  Salk.  lilt  I. 
>«/■/),./„  \,  sli,ll,l„.  ;i  liurr.  HlNs. 
///■..»,.«././ V.  -S/,../,.,  li;  .M,«l   ■.:„., 
>•/..'/.  x.  .f„nlii„.-2  II    ill.  .'l.'il. 
III,,,,!.',!,,  V.  l-'iim  ',.  J  Sira.  7!l7. 
I'll,  ii  V.  .1/1//.  (■  ,1  „.,..  J  Stra,  I  Hi!). 
i;il,„r,..  \.  Il„„t,r,  :\\  I'j,.  >  an.  (J.  I!.  :isj. 
/.'/./././  \,   )",„././,„.  M,:i.„„,..,  .1,,,,,.,  |!,,,,orts.  ..»/,r,;. 
[\.  If.     /..„.„./,,  V.  /■•/.„./,  apiH'ar-tnp.a  litth^  fnrth.r  than  th.- .,fher  .a-,  s 
.  it..|  :    l.iit  if  so.  it  niu-t  W  tak.i.  t..  1..-  -o  tar  ov.  irul.'.l  l.y  thi'm.! 

N.f.,siytna  |...rk  hut.  h.T.   ■' Wli., -!..!.•  I'laMT'-  |.iu's:-'    Y li.I,  you  1.1 U 

thi.l,  an.l  1  .an  |r..\.'  it  you  |h,is,,ne.l  th.in  with  niustanl  ami  l.rinistoh.'."  «,i- 
h.l.l  not  a.tioiial.h-  Ih..  jury  Kaviii-  f.iun.l  that  the  woriN  w.t..  n.it  intoa.L.I  t.. 
imput..  I..|.,ny  ;  lor  ther..  «a-  i.,tl,i,;;..  to  show  that  th.'V  wer.>  spoken  of  tl.e 
lilamtitT  in  r.lHti..ii  to  his  trail.'. 

SiUrli  V.    'I'lilii/liii,.   I  Tyrw.  !«) 


ffn/ins  nii'irisu  r\, /f.,sr/ry  «. 

TO 

Soto«.yof«^K-or.  "  Ilin  ^h..,.  is  i,.  ,h..  ,„ark..t."  is,..,  a-ti-nnM..,  i„  ,h„ 
pnmnry  .^iiw  c.f  the  word.,  ut  nil  cKiits. 

/^"f/  V.  7•.(^,»-//.  !'!(  \V.  ];.  172  ;  4;t  I,  •!■  ,.,„; 


If-' 


It  must  be  aveircd  ivnd  proved  that  the  plaintiff 


trade  at  the  time  the 


wordH  were  spoken  ;  else  the  word 


fai.iod  on  ins 
H  cannot  lie 


siwken  of  hiiu  n.  the  way  of  such  tia-ie.  {li.llum,,  v.  Jtnnh  10 
M.  A-  W.  5!)0.)  Moreover  tiie  trade  <.r  enipiovnu-nt  must  l«  'one 
recoginaed  by  the  law  as  a  legitimate  mean.s  ..f  carnin-.  one's 
living.  " 

UlllHtlVltioilS. 

A  ■.t,K'k-.i.,bl»>r  cnul.l  n..t  mio  f„r  w.-r-l-  sp.*.-..  „f  l,i,„  in  tl,..  «i.v  of  hi-  tridn 
BO  l-.njf  as  that  tnulo  was  illo^ral  williin  th.-  7  <i.„.   II.  ,..  s,  -^    i     si,  j'„hii 
Uarnard's  Act :  now  ii'iK'iih'dhy -j;!  iV: -.'l  Vict.  c. -.'.s^ 
Murrit  V.  /.•iiii/,l,t/r,  •_'  Ifc.-.  &  1>|,1.  '_>s|. 
CiJ/iiit  V.  i;,ri,i<iiF,  1  A.  *  K.  (ill,',  ;  ;(  \.  \  .M.  To;i 
If  tho  i.kintiff  aveis  that  ho.arrio  „„  tw,>  tnnl.s.  it  «ill  1.',- -Mllicicnt  to  ,,rnvc 
that  he  curries  on  one,  if  the  w.,r,l,  ,  an  !i(T,Mt  liini  in  that  one. 
Fi'jgiin  V.  i;^/iivt/l,  :i  M.  &  s.  .{(if*. 
//.(//  V.  .Smith,  1  ,^f.  &  S.  2S7. 
When-  insolvency  is  iniput..!  to  on.>  ineniUr  of  a  fnn.  oithn-  he  ..i  the  firm 
may  sue,  tor  it  is  a  ri'tlection  on  the  c  ie.li(  of  lioth. 
//(irrifdH  V.  /Itiii,,/!,,,!,  H  ('.  \-  I'.  7((S. 
I'.Hiknii.l  mill.   ,rv.  lUitiMlnr.  ;i  IJos.  i^  I'ul.  i.',o. 
rnrifrr  ami  M,r,  v.  /.inr.-„„.  ,t  Minx.  ••''-  :    1 1  Mooiv,  .•Jlio 
A  niarri.Ml  woman,  canyinf-  o„  a  seiurate  tiade.  n.av  >Me  uithont  ioini,,'  l,oi 
husband  lor  any  tort  atTectin-  such  s-.^aiat,'  tiade  „r  her  cvdit  th..,cin. 
.s»m,»f,-,  V.  r.7v  /;„„/,•,  I,.  I!.  I,  c.  V.  :,s()  ■.  m  i,.  .r,  r.  i-.  -.(ii 
And  sec  1.-.  vS:  tii  Vict,  c  :.',,  .ss.  1,  Il>,  ,.„.f,  ,,,,.  .-,(;h     ,-,77.'  ' 
And  sec  cases  c0llect.1l  under  (  hapter  V.,  /..wr,  p.  lOit. 


Ill 


IV.      ll'ioila     irliirli 


mini,      I'lii-hiistllii     lu- 
ll oiiKin    iir    ail!. 


Jihillrni     til 


mill 


By  the  .SIhikIcm-  of  Wonit'ii  Act,  IH'.II  (A  I  ,\:  ,:;-,  A'jct. 
t'-  51),  s.  1,  it  is  (.iiiictrd  thiit  ••  words  spoken  and  piildished 
after  the  imssinj,'  of  tliis  Act  which  inipnte  i.ncliaslity 
or  a(hdtery  to  any  woman  or  yirl  shall  not  ....lure  special 
damage  to  render  them  actionahle.  Provided  aiuays,  that 
ni  any  action  for  words  spoken  and  nia<Ie  actionahle  In 
this  Act,  a   phuutiflf   slmll    not   recover    more   co.sts  than 


^/   I.V/»A7?. 


(lamajjo,  iinL-ss    the    jiulj,'..    hliall   crtify    that  therr  was 
KM    iiialilr  ^roMud  for  hriii^mg  the  actinti." 

The  Act  (l<«'s  not  apply  to  Scotland,  as  a  vcrlml  injputa- 
tion  of  uiK-hastity  was  almidy  actionable  there  without 
pr(M)f  of  s|..-,ial  (lanni^'e.  And  it  is  siiliinitted  that  it  d«M>s  not 
apply  to  ,Miy  case  in  which  {jross  epithets  are  nsed  merely 
as  •,'.  neral  terms  of  abu  -■ ;  the  words  mnst  he  such  as  to 
con\.y  to  tlie  hearers  a  d.iinite  imputation  that  the  plaintiff 
has    II  fact  heen  yuilty  of  adult,  ry  or  unchastity. 

Trior  to  1H!»1,  it  was  tlic  law  in  EiiKlnnd  and  Ireland     thonfili  it 
Wi»-  otii.iwist;    in    Scotland   and    America     tluit  wonl.s  imputing' 
uuclmsi,t\  or  adultery  to  a  woman,  married  or  unmarried,  liowev.r 
press  and  injurious  they  nd^iit  he,  were  not  actionahle,  uidess  thu 
plain! itf  could  |>rove  that    they    had    directly  caused    her    special 
damajje,  which  it  was  generally  impossihie  for  her  to  do.     It  wan 
true  that  up  to  IH.-.",  she  had  a  nonanal  remedy  in  the  ecclesias- 
tical Courts,  which  had  jurisdiction  over  such  charges,  and  could 
intiict  penance  on  the  defendant  for  the  good  of  his  soul.  thouKh 
they  couhl  not  award  <hiniiij,'cs  to  the  plaintitT.     ]{ut  hy  the  statute 
IM  .V  iKViit.  c.  41,  the  po\\(  rof  the  ecclesiastical  Courts  "  to  enter- 
tani  or  adjudicate  iiimn  any  suit  for  or  cause  of  defamation"  was 
aholished:  and  no  attempt  was  uuide   to  snhstitute  any  renic.ly  in 
the  secular  Courts.     Again,  there  was  in   theory  a  remedy  if  such 
words  were  spoken  in  the  city  of  London,  or  in  the  IwoukIi  '  f 
Southwark  (.Sid.  !I7).  or.  it  was  said,  in  the  city  of  Bri«t(d  (/'..». /v. 
Shuii,  1  Wils.  C.-J),  and  an  action  was  hrought  in  the  local  Courts. 
For  it  was  formerly  the  custom  in  those  localities  to  cart  and  whip 
whores,  tinglini,'   a    liasin   hefore  them.     Hence  to  call  a  woman 
"  whoie  •■  or  '•  strumpet  ■'  {Co,,i.  v.  tliii;,ti,l,l,  1  Str.  r)r..-))or  "  hawd  " 
(1  \in.  Ahr.  :\<M\),  „r  her  husl>and  a  'cuckuld  "  (I  „•„/«  v.  U'orih,  I 
Str.  171),  was  supposed  to  he  an  imputation  of  a  criminal  cirenceto 
thu  female   plaintiH',  and  therefore  actionahle.     lint    such  custom 
has  heen  entirely  extinct  for  more  than  a  century.    The  plaintilTsiu 
the  case  of  SUiiiilm,  ,t  »./•.  v.  ./..».«  (2  Selwyn,  N.  !'.  l;!ili  ed.  IKK.  , 
tried  to  prove  its  existence  in  17HJ,   and   failed.     Hence  a  woman 
who  liari  heen  slandered   in  her  most  precious   possession  was  prac- 
tically without  renu'dy.     'I'he  stat.-   of  our  law  on   this  point  wa- 
freipuntly    denounced    hy    learned    ju.Ijres.     iSct-    the  remarks  nf 
Willes.  C..I.,  in  ./„»,„  v.  //,/»,,  ■>  Wils.  H7 ;  of  i.ord  Camphell,  ('..I., 
and    Lord    IJrouyham    in    /,//».//  v.  Kiiiijhl  aii.l  m/i;    !>   H.   L.  ('. 


wonits  iMi'iTisu  iM  liAsirry.  -x 

51)3,  .')94  ;  and  of  Cocklmrii.  C.J.,  CioMiptoii,  an.l  IJlackburn,  J.F., 
in  JlohtrtH  mill  iri/r  v.  Itoh,  li*,  "i  1!.  it  S.  iWl ;  33  \..  J  Q  1}' 
249.) 

IllitMlmliiin*  III  till'  ii'inii  r  laic. 
Tci  Hiiy  .if  »  young  WMiiiaii  that  "  Aw  had  a  l>a-tanl"  wa.-  m.t  a.tioiial.U  witb..iit 
j.r.«.f  "f  ^iK-iial  .lamaKtS  "  IxMau-c  it  i-  a  ^i.iHtiial  ihlaiiiati.iii,  i.imi>hablfin  the 
spiritual  <  'mirt." 

r.'i-  II. .It.  C.J..  ill  'V'"'  V.  Tiiriiir.  II. lit,  III;  li  M,«l.  iiii ;  ^>Salk.  UIMi. 
liut  x'l'  iiiilr,  |i.  Ili. 
To  lal!  a  »..maii  "  a  »h..ro  "  ..r  "  a  ^tninipot  "  wa-  not  a. ti..iiaM,-.  .-xrojit  l.> 
-[.oiiul  .ii.-t.iiii,  if  thi'ai>ti..n».'ri'tri.'<liii  thiM  iti.-of  r,,.ii.l.,nan.l  l!ii>t..l.     "To 
maintain  ufti'.ns  for  »inh  bnil.lin;.'  w..nU  i>  a^piin-t  law." 

Dihii-il  tl  III  .  V.   '';■,««,   ;i.">!lii;  -I   I!«.]i.   Is. 

HikhtII  v.  r„,„,^,  '\mu]  1  Vin.  .\l.r.  :i!i.-. ;   1  |;.,1|.  .\1„-.  .(,;. 
/liilirrln  V.  I/irhirl,   {\WS   SiJ.  !t7  ;   S.  ( '.    i;his\.  I!,,I,.,I\    I     l\..lil,., 
4IS(.S.iithwaik). 

ir<i/i..»  V.  rinki,  (iiws;  <',,i„iHii>a<ii,  i.jh. 

Iliu  i,i,IHi  ,1  ,ir.  V.  Aiuhl.r.    \;m    2  I.il.  liayiii.  lIKII. 

I'lcirs  V.  IIV(7/.,  (ITJj;  I  Str.  tTl. 

lliKlijkina  il  III.  V.  i;,rli>ttl  nr..    1  TJ.i    1  Str.  .")!.■,. 

ViU  V.   Uiii.iJiil.l.  (IT-'.j;  1  .«itr.  .•..-..-.. 

/•i./'VTv.  S/,iiii;  ;iTII    I  \Vil>.  tlJ  J!ri.-t..l;. 

T/ifi/er  V.  I'Mtiiirk,  (ITtiT)  I  Iturr.  '2sy.Vi. 

Urn  ml  anil  iri/i  v.  UnLirtit  nml  wi/t,  (ITlHl)  I  liurr.  'J  I  Is. 

>fiii,ti,„  ,t  II.,.  s.  .i„„f.,   178:;  :;  sdw.  N.  1".  i-jii.",  ;i:jth  cl.;. 

It  was  n..t  a.ti..nalil<>  t.i  .all  a  w<.iTian  a  "  Iiaw.l," 
lli'l/iniis/iHvl'il  ''„,r,  ;ili:ir  Cro.  Cii-.  -J^ll  ; 
//(."  V.  /Iiil/iir/.,/,,,/.    lfj.ti>   (p..  Car.  liiil  ; 
nnh—  thi'  wonU  w.ic  -(...k.'n  in  lli.'  city  .if  Lun.lon. 
y.'i/v  V.  /.<"■(.«,  ;iii|(i;  l  Vin.  Al>r.  .T.it!. 
Th.'  wonU  '-¥..11  are    lixin-  l.y   inii-.-tur.' ;  y..ii  ii>.m1  t..    walk   .-^t.    I'anl's 
I  lnii.hyar.1  f.ir  a  living;,""  -s|i.iki'n  ..t  a  w.inmn  with  tlw  int.-nti.in  ..f  iiniiutinjr 

thatHhc  wa.'»a-win.ll..ran.l  ,i   iir..-titiito.     wore  imt  acti M.>  withuut -i-rial 

ilaiiiap'. 

II 1%  V. /•;^^.„.  s  r.  i;.  nj;  is  i..  j.  c.  p.  -.im-  m  j,,,..  7,,,).  ; 

l».  &  I,.  I  i:i. 

Tin-  il.l.-n.lant  t.il.l  u  iiiani.il  man  that  hi-  wife  wa-  "  a  n.it.iii.in-  liar  "  an.l 

'•  an  infainuns  wivt.h,"  an.l  lia.l  l™..n  all  hut  -tthic.l  l.y  lir.  C.  ..f  l!os.-..min.in 

iH'foiv  h.T  nmrriap'.     Th.'   hii-l.ah.l  c.n-i.iucntly  rcfii-..l  t..  liv.'  with  h.T  imv 

loiiKiT.     //(/./.  no  a.ti.in  lay. 

Li/iiili  V.  A',////,J  .<»./  ,rii,;  11  II.  I,,  t".  .'.TT ;  s  ,lur.  X.  S.  TJl-  .",  I,   T 
•-'ill. 
When-  th.^  ilfft'n.hint  a-M'rt.«l  that  a  iiiani.'l  w.im  in  wa<  -uilry  ..i  a.liilt.iy. 
un.l  -h.'  wa-  .■..n-.>,|n.iilly  .■xi.cU.mI  fr.m  th.>  .•.iMf.'i."_-ati..n  an.l   lliM.'  -..ii'ty  of 
her  rehp.ius  -.rt,  an.l  w.m  tliw-  priMni;'.!  lr..iM  nhtaiMin.'  a  .•.rtiti.  jI",  with.ait 
whiih  sh.'conM  imt  li.c<inif  a  mcnilicr  ..f  any  .similar  s.iii.'tv.  /..A/,  n. .action  lav 
Uultrtaaiid  iiij\  \.  /t„Uili,  ,".   li.  &  S.  .iSI;  .!.(  I,.  J.  (i.  It.  IM'.I;    Id 
Jur.  N.  S.  10-JT  ;   12  W.  1{.  UOU ;   10  L.  X.  W2. 
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Sha/er  v.  A  halt,  18  Maryland,  171  ;  :)()  Amor.  I?.  45<i. 
/>ir>/rr  V.  Mrehnu,  IS  I,.  IJ.  Ir.  138. 
■nm  .lefciidaut  falsely  iiMputod  iiRontinen.e  to  a  married  woman.  In  .on^o- 
nnomo  of  his  words  she  lost  the  society  and  frion.Isbip  of  hor  neifrhb-mrs,  and 
.K-ca,no  .sonoMsly  ill  and  unable  to  attend  to  her  affairs  and  bu.siness.  and  her 
hnsl.iMd  ,ncnrred  ex,K>nse  in  eurinj:  her,  and  lost  the  soeioty  and  assistuneo  of 
h.s  W.I..  ,n  lus  d.,n.estie  affairs.  IM.I,  that  neither  husband  nor  wife  had  anv 
cause  of  action. 

Alh„i,  owl  ,•■;/,■  V.  All-ni,,  .'i  II.  &  X.  534;  2!)  L.  J.  Kx.  ;ii.')  •  8  W  K 

449  ;  (i  Jur.  N.  S.  433 ;  36  L.  T.  (Old  S.)  290. 
Hut  .see  Daries  v.  S„l,mo„,  \..  li.  7  H.  H.  112;  41  L.  J.  Q.  li.   1<(-  •>,) 
W.  K.  I(i7  ;  'iri  I..  T.  799,  /.lw^  p.  418. 


V.    W'oiih   ,iriio,„ihlr   01,1,)   bij   misol,   nf  Sprriol  Ihiuimje. 

No  otlior  words  arc  actionahle  vvithont  proof  of  sppoial 
(laiiiii<,'.>.  Thus,  to  accuse  a  man  of  fraud,  dishonesty, 
immovality.  or  any  vicious  and  dishonourahle  (l)ut  not 
criiiiMial)  (onchict,  is  not  actionable,  unless  it  has  produced 
as  Its  natural  and  necessary  consequence  some  pecuniary 
loss  to  him.  Words  imputing,'  adultery,  profli{,'acv,  immoral 
conduct.  \-c.,  even  when  .si)oken  of  a  man  holding  an 
otlice  or  carrying  on  a  profession  or  ])usiness,  will  not  he 
actionahie,  unless  they  relate  to  IJs  conduct  in  that  oflic(>, 
proh'ssion,  or  l)usiness.  or  otiierwise  injure  him  therein! 
The  nnputMtion  must  he  connected  with  the  professional 
duties  of  the  i)laiMtirt'. 

lUiialrations. 

To  s^yof  a  man,  -lie  is  the  reputed  father  of  that  bastard  ehild."  is  not 
art,..M,.I,|e,  witlmut  proof  of  some  t,.nipn.al  lo,g,  e.g.,  "that  ho  lost  thereby  his 
nmrna;:,..  or  tlmt  ho  by  this  means  should  be  eharf?oable  for  the  maintenamo  of 
such  b;ist:inl  cljild." 

Siiltn-  \.  Il,;,iri„:  ( 'ro.  Car.  43li ;   1  U„ll.  Al)r.  ,37. 

Soto  .ay  of  a  married  man  that  he  has  -had  two  bustards  and  .should  have 
kept  thorn.    ,s  not  aetinnablo.  thou-h  it  is  averre<l  that  by  reason  of  su.'h  words 

••dis,.„rd  arose  botwe..n  him  and  his  wife,  and  they  wei^e  likely  to  Imve  1 „ 

divorced. 

ISitiiiiiiii,rit  Ciie,  (']■().  Jiic.  173_ 
W.„ds   i,„|.uti„,.  .,1,    ,..ry  to  a  pbysi-ian  „ ere  laid  to  have  been  «pokcn  "of 
lun,  i„  Ins  proles^ion,  '  but  there  was  nothing  in  the  declaration  to  connect  tlio 
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imputation  with  the  plaiiitift's  professional  conduct.     }[fl<l,  that  tho  words  wore 
not  actionable  without  special  damage. 

Ai/rr  V.  I'rareii,  2  A.  &  K.  •_>;  4  X.  &  M.  •>>{). 
WalUiii  V.  Johiiit,  (1S!»1)  7  Times  L.  1{.  •><)'!. 
Ariffiit  V.  Ihiiiiijaii,  (lHil2),  S  Times  L.  R.  t:i2. 
Words  imputin<,'  iminorality  to  a  trader  or  his  clerk  are  not  actionable  without 
proof  of  special  danuice. 

/./'(/(/.//  V.  Mlihifi,  1  Cr.  &  3.  ;!01  ;  1  Tyrw.  lilT. 
Xoraro  wordsimputiufttoa  staymakerthat  his  tnido  i-;  inaiutaiued  by  the 
l)rostitution  of  his  8hoi)woman. 

/Irni/ne  v.  '  'imiier,  o  M.  &  W.  249. 

lint  now  see  Ithlin;/  v.   Smit/i,  1   Ex.  D.  91  ;  4.)  L.  J.  Kx.  2.S1-   -Jt 
W.  U.  4M7 ;  .it  L.  T.  .>(K). 
Tho  following  words  are  not  acticmable  without  proof  of  special  dama"e:  - 
"Thou  art  a  scurvey  bad  follow." 

I'inher  V.  Mkinmii,  \  Roll.  Abr.  lU. 
"A  villain,  or  a  rogue,  or  a  varlet "  (for  these,  aii<l  words  of  the  like  kind,  are 
"usual  words  of  passion  '"). 

I'rr  'III-,  in  stdiihopc  V.  fllil/i,  1  Rep.  1.5. 
"  A  runagate  rogue." 

''<irkai)if  V.  /f(i/'l,iiiK,  •!  Lev.  214. 
"  A  cozening  knave." 

Ilnnikiir,!  v.  Siyai;  ( 'ro.  .Jac.  127  ;  llutt.  |:i ;  1  Vin.  Abr.  427. 
"  A  liar.- 

Kiiiimh  V.  .S7i7m,  44  Vcnriont,  ;t,)l. 
"  A  cheat." 

S,iriii/e  V.  I'niiiiii,  2  Salk.  fi!U  ;  .")  Mod.  ;i!lS. 
"  You  are  a  swindler." 

Snii/e  V.  ■Iiv-'liiir,  2  If.  |!1.  ."i:!l. 
Illiuh-  V.  Hunt,  2  L.  R.  Ir.  lo. 
"  He  is  a  roguo  and  a  swindler;  I  know  enough  about  him  to  hang  him." 

Wiitd  V.  IIV(/,.«,  7  Hiiig.  211  ;  4  ^r.  &  V.  'W\. 
"  lie  is  a  rogue,  and  has  cheated  his  brother-in-law  of  upward^  of  2,0()i)/." 

lt„l.n;,,„l  V.  Thnn,.  H  C.  li.  29;i;  19  L.  J.  ( '.  P.  !»4 ;  14  Jur.  87. 
"  Thy  credit  hath  been  lalled  in  .piestion,  and  a  jury  being  to  pass  upon  it. 
thou  foistedst  in  a  jury  early  in  the  morning  ;  and  the  lands  thou  liasture  gotten 
by  lewd  praitices." 

A7r/«o/i  V.  Ilii'l;/n;  Cro.  Kliz.  .'its. 
"This  ;;entleuuin  has  defrauded  us  of  22.000/.  ' 
Xi)''l/irim  V.  Ihm-tiiiij,  !,•)  L.  J.  ( ■.  1'.  i). 
Jti'liiinlnnii  V.  A//ci),  2  Chit.  ll.)7. 
"The   conduct  of  the  plaintitTs  was  so  bad  at  a  club  in  Melbourne,  that   a 
round  robin  wiis  signed  urging  the  committee  to  expel  them  ;  as,  lio«cvcr,  thcv 
wci,.  there  ,,nly  for  a  short  time,  tho  conunittee  did  not  proceed  further." 

C/iiimliiiliiin  ami  (innl/irr  \.   Hni/'l,  11   ({.  I!.    1 1.  |(I7  ;   .-,•_>  I,.  ,f,  (i.  I!. 
277  ;  .tl  \V.  R.  .572 ;  4«  h.  T.  ;12S ;  47  .1.  I'.  ;!72. 
"I  have  seen  the  plaintiff;  and  from  what  1  liuve  seen  and  lic:ird,  I  think  it 
is  my  duty  to  un.-e  yn„  "  (pbiintilf's  husband;  "  to  .en.I  for  cm-  ..r  two  doctors 
to  sec  her;  some  opinion  ought  to  Ite  taken  as  to  the  state  of  ln.-r  mind." 
llfWuii  V.  Ve  liathe,  ii  W.  B.  328. 
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Ti)  say,  "Yon  i-heat  cvoryboily,  you  theatod  mc.  you  choatcd  Mr.  Saunders," 
is  nut  actioualile  unless  it  l>e  spoken  of  the  plaintiff  in  the  way  of  his  profession 
or  trade. 

Ihiris  V.  Miller  ft  iir.,  2  Stra.  1169. 
1. 111(13  V.  '•'linn,  35  Iowa,  i). 
To  call  a  man  a  "hLicklef;"  is  not  actionable  unless  it  can  be  shown  that 
word  was  understood  by  the  bystanders  to  mean  "a  cheating;  >;aml)ler  lialdc  to 
bo  prosecuted  as  such." 

Itiinirtt  V.  Allen.  .(  II.  &  X.  ;t7() ;  21  L.  J.  Kx.  412 ;  t  Jur.  X.  S.  JSH ; 
1  F.  &  r.  12.). 
In  an  American  case  the  diffleulty  caused  by  absence  of  sjiecial  daniafre  was 
surmounted  by  suing  in  trespass:-  A  man,  who,  instead  of  walking  along  the 
street,  stoiw  on  the  pavoracnt  ojijiosite  the  plaintiff's  freehold  shop  using 
insulting  and  abusive  language  towards  the  plaintiff,  and  persists  in  such  con- 
duct, though  requested  to  move  on,  is  a  trespasser,  and  the  jury  in  an  action 
of  trespass  may  award  substantial  damages,  though  no  special  damages  bo 
proved,  and  although  the  ab\isive  words  \)C  not  actionable  /(/•«<.  (.(./«/««  v. 
/tiinx,  11  liarlKiur  (Xew  York  Keixirts)  .'JSM).)  For  as  one  of  the  public  he  was 
only  entitled  to  \iso  the  highway  for  passing  and  repassing.  (M.  ..  ti.n  v.  l'ii>/ii(\ 
2  Sm.  L.  ('as.  (!»th  ed.)  p.  154.)  And  evidence  of  his  language  while  comm-tting 
a  trespass  is  properly  admitted  to  show  in  what  spirit  the  act  was  done. 
(Miirst  V.  Ifarrei/,  o  Taunt.  442.)  "Where  a  wrongful  act  is  acconipaniril  by 
words  of  contumely  and  abuse,  the  jury  are  warranted  in  taking  that  into 
consideration  and  giving  retributory  damages."     I'er  Ityles,  J.,  in 

/W/  v.   Afiilhwl   /tail.  Co.,  10  (".   15.  N.  .S.  2«T,  .'(OS  ;   :(0  L.J.  ('.  P. 
273;  !»  W.  R.  (il2;  4  L.  T.  2!>3. 


By  virtue  of  certain  ancient  statutes,  words  which  would  not  lio 
netionahle,  if  spoken  of  an  ordinary  subject,  were  formerly  action- 
able if  spoken  of  a  peer  of  the  reiilm,  or  of  a  judge,  or  of  any  of  the 
great  officers  of  the  Crown,  without  proof  of  any  special  damage. 
These  were  called  the  Statutes  of  Srainliiliiiii  Maiiiiatiiin  :  they  were 
three  in  number :  -  3  Edw.  I.  Stat.  Westminster  I.  c.  84  ;  2  liich.  II. 
Stat.  1,0.5;  12  liich.  II.  c.  11.  But  these  statutes  had  become 
obsolete  ;  no  proceeding  had  been  taken  under  any  of  tiit>ni  since 
1710  ;  and  they  were  all  three  repealed  by  the  Statute  Law  Revision 
Act,  is.s;  <J>0  Si  r>l  Vict.  c.  '>!>> 

All  words,  if  imblished  falsclv  and  without  lawfr.i 
oooasioii,  art'  actionable,  if  tlioy  have  in  fact  prodiifid 
special  damage  to  the  plaintiff,  such  ;!s  the  law  does  not 
deem  too  remote.  "  Any  words  hy  whicli  a  jiarty  has  a 
special  damage"  are  actionable.  (C'omyns'  Dijrest,  Action 
upon  the  Case  for  Defamation,  J),  MO.)  "  Undoubtedly  ul! 
words  are  actionable,  if  a  special  damage  follows  "  (per 
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Heath,  J.,  in  Moore  v.  MiUKjhn;  1  Taunt.  44),  piovidod  they 
are  in  their  nature  defamatory.  (AV////  v.  P,irtiii<it<i,i, 
5  B.  A-  Ad.  (i4o  ;  Sheahan  v.  Ali,<inn;  (1875)  Ir.  l\.  '.»  C.  L. 
412.) 

If  the  words  are  not  in  their  nature  defamatory,  that  is, 
if  they  have  not  injured  the  reputation  of  any  one,  no  action 
of  lihel  or  shinder  will  lie,  however  maliciously  they  were 
puhlished.  But  if  the  defendant  maliciously  intended  to 
injure  the  plaintiff  by  his  words  and  succeeded  in  his 
malicious  intent,  and  damage  to  the  plaintiff  was  the  direct 
result  of  the  defendant's  words,  an  action  on  tlie  case  will 
lie,  whatever  the  nature  of  the  words,  provided  they  are 
untrue. 

Actions  of  this  kind  are  discussed  in  the  next  chapter. 


SLANDER.  ^fg 

Canadian  Notes  to  Chapter  III. 

Slander  Generally. 

The  rule  as  stated,  ante,  page  39  (and  in  the  fourth  edition  at 
page  37)  as  to  the  four  classes  of  cases  in  which  spoken  words  are 
presumed  to  be  defamatory  wa.  approved  of  and  followed  by  Sir 

William  Mulock,  C.J.E.D.,  in  Boothman  v.  Smith  (1911),  2  O.W.N. 
1037,  and  it  was  further  held  that,  where  no  damage  either  special 
or  general  had  been  shown  at  the  trial,  no  presumption  of  general 
damages  arose  for  saying  of  the  plaintiff  at  a  public  meeting  that 
he  was  '"a  lunatic  at  large."  To  maintain  the  action  it  was  neces- 
sary for  the  plaintiff  to  have  proved  some  appreciable  injury  from 

the  use  of  the  words.  Boothman  v.  Smith  (1911),  ?  O.W.N.  1037. 

Slander;  Words  Imputing  Crime. 

Xora  Scotia.— ]n  an  action  for  slander  tlie  words  proved  were: 
"He  is  a  bad  man  with  the  women;  he  drugged  Mrs.  M."  Held, 
that  the  words  imputed  a  criminal  offence.  (Cr.  Code,  sees.  277 
and  278),  and  that  it  was  not  necessary  to  show  special  damage  in 
order  to  maintain  an  action.  Gamble  v.  Ilirsehfield,  26  N  S  R 
469. 

In  an  action  claiming  damages  for  defamation  of  character,  in 
which  the  jury  awarded  plaintiff  .^500  damages,  the  evident 
showed  that  plaintiff  was  a  tenant  of  defendant  paying  rent  for 
the  property  occupied  by  her  and  receiving  a  certain  sum  in  return 
for  the  support  of  defendant  who  boarded  ^^ith  her.  The  words 
complained  of  were  alleged  to  have  been  spoken  on  the  termination 
of  this  arrangement,  when  plaintiff  removed  her  goods  from  the 
liouse,  and  were  alleged  to  be  "You  stole  my  feather  bed  and  silver 
spoons."  The  evidence  of  witnesses  called  by  the  plaintiff  sho\ed 
that  the  words  first  used  by  defendant  were  "You  took  my  feath-.- 
bed  and  silver  spoons,"  but  that  wh.-n  the  plaintiff  ask.Ml  liiin  the 
question,  "Do  you  really  blame  me  for  stealing  them,"  defendant 
replied,  "Most  undoubtedly  I  do."  There  wa.s  further  evidence  to 
the  effect  that  defendant  was  an  old  man  of  85  years  of  a?.-,  very 
indistinct  in  his  speech  and  hard  of  hearing  and  accustomed  to 
make  use  of  an  ear  trumpet,  and  that  on  the  occasion  of  speaking 
the  words  complained  of  he  did  not  use  an  ear  trumpet.  There  was 
no  evidence  that  defendant  correctly  heard  the  question  addressed 
to  nim  by  plainiiff  in  the  words  used  by  her.  or  tliat  he  meant  to 
1—76  , 
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accuse  her  of  stcalin!?,  or  that  •  words  used  by  him  might  not 
have  been  used  in  a  perfectly  ocent  sense :— Held,  that  this 
view  of  the  question  should  have  Deen  placed  before  the  jury  by 
the  presiding  Judge,  and  that  they  should  liave  been  asked  to  con- 
aider  the  question  in  what  sense  the  hearers  understood  the  words 
used,  and  that  there  liavinR  been  no  sucii  instructions  there  must  be 
a  new  trial.  Some  of  the  remarks  used  by  the  presiding  Judge 
were  calculated  to  impress  the  jury  with  the  idea  that  they  had 
unlimited  scope  in  relation  to  the  question  of  damages,  although 
this  impression  would  be  corrected  to  some  extent  by  later  instruc- 
tions. The  jury  nevertheless  awarded  heavy  damages  in  what  the 
Court  regardetl  as  a  mere  petty  squabble.  Held,  that  this  was 
further  rea.son  for  ordering  a  new  trial.  JIcLean  v.  Campbell  37 
N.S.R.  356. 

Upon  the  new  trial  the  trial  Judge  instructed  the  jury  that  the 
occasion  was  privileged  unless  malice  was  shown.  TJie  jury 
returned  a  verdict  in  plaintiff's  favour  and  assessed  the  damages 
at  $250.— Held,  that  the  occasion  on  which  the  words  complained 
of  were  uttered  was  not  privileged,  and  that  the  directions  given 
to  the  jury  were  erroneous  on  this  point,  hut,  as  it  was  evident  that 
defendant  was  not  prejudiced  thereby,  a  new  trial  should  not  be 
allowed.  Also,  that  while  the  damages  were  large  under  the  cir- 
cumstances that  was  a  matter  peculiarly  within  the  province  of 
the  jury,  and  they  were  not  so  excessive  as  to  call  for  the  inter- 
ference of  the  Court.    IMcLcan  v.  Campbell,  38  N.h^.R.  416. 

Ontario —Thv  statement  of  claim  in  an  action  of  slander  was 
struck  out,  un;ler  Con.  Rule  261,  as  disclosing  no  reasonable  cause 
of  action,  where  the  words  alleged  were  spoken  by  the  defendant, 
a  police  magistrate,  to  the  plaintiff,  who  had  l)een  subpo'nacd  as  a 
witness  for  the  defendant  upon  a  charge  of  perjury  preferred  by 
the  plaintiff  before  the  magistrate,  and  were,  "You  cannot  get  .vour 
expenses,  you  ran  away"— it  being  manifest  that  this  was  a  con- 
tinuation of  the  proceeding  before  the  magistrate.  The  words 
used  did  not  import  that  the  plaintiff  had  committed  a  crime.  Law 
v.  Llewell.vn,  (1906),  1  K.B.  498,  followed  :—Semble.  that  serving 
the  prosecutor  with  a  subpoena  was  an  unwarrantable  proceeding 
under  the  Criminal  Code.  Titchmarsh  v.  Crawford  1  O  W  X  587 
(Boyd,  C). 

An  action  will  lie  for  words  .spoken  here  imputing  the  commission 
in  a  colony  subject  to  the  British  criminal  law  of  a  crime  punish- 
able by  that  law.  Jlalloeh  v.  Graham,  2  O.S.  (Upper  Canada) 
341. 
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And  it  is  actionable  to  charge  a  man  with  tlu-  commi.s.sion  of 
felony  in  a  foreign  country.    Smith  v.  Collins,  3  U.C.R.  1. 

Saskatchewan.— When    the    slanderous    words    complained    of 
charge  a  criminal  offence  it  is  sufficient  to  prove  that  the  words 
imputed  the  gist  of  the  offence.     Reilander  v.  Bengert,  1  Sask   R 
259. 

Slander  Affecting  Office,  Profession  or  Trade. 

British  Columbia.— In  an  action  for  slander  for  words  used 
imputing  an  offence,  which  though  non-criminal,  and  not  being  an 
indictable  offence  under  the  Criminal  Code,  yet  affects  a  person '.s 
status  as  a  public  officer,  the  plaintiff  is  entitled  to  hn<  e  the  case  go 
to  the  jury  without  making  out  a  prima  facie  case  ol'  special  dam- 
age suffered.    W.  v.  A.,  13  B.C.R.  333. 

For  a  surgeon  called  in  consultation  to  write  to  the  patient  that 
for  the  attending  surgeon  to  have  allowed  his  patient  to  remain  for 
one  week  with  his  leg  dislocated  was  a  "disgrace  to  any  practi- 
tioner" is  prima  facie  libellous.  Williams  v.  Morris  (1906) 
4  W.L.R.  99  (B.C.). 

Xora  Scotia.— In  an  action  by  plaintiff  cfaiming  damages  for 
certain  words  alleged  to  have  been  spoken  by  defendant  of  and 
concerning  plaintiff  in  his  capacity  as  a  solicitor,  whereby  plaintiff 
was  injured  in  his  credit  and  reputation,  the  evidence  at  the  trial 
showed  that  the  defendant  in  convei-sation  with  L.  in  reference  to 
a  case,  asked  L.  who  his  solicitor  was,  and  upon  L.  mentioning 
plainciff.  defendant  said  that  if  lie  had  an  honourable  man  like  .AI. 
he  nrv'ht  'vin  his  case.  L.  said  that  he  woul.l  not  change  until  he 
i""'  rault— that  plaintiff  always  did  honourably  with  him. 

^'  iefendant  said  that  plaintiff  was  a  dirty  niau.     The 

!  't  'vere  different  from  those  set  out  in  the  statement  of 

L  a  the    iinuendo  in  the  statement  of  claim  was  inappli- 

cable. Leave  >  .s  given  to  plaintiff  on  the  trial  to  amend,  but  no 
amendment  was  made:— Held,  setting  aside  with  costs,  including 
costs  of  trial,  the  verdict  for  plaintiff  that  in  the  ai)sence  of  evi- 
dence to  show  how  the  words  proved  were  spoken  and  und<>rstood. 
the  Court  could  not  frame  an  innuendo  to  conform  to  the  evidence. 
On  the  trial  defendant  called  plaintiff  as  a  witness,  and  plaintiff 
having  admitted  that  he  had  collected  a  sum  of  money  for  a  client 
which  he  failed  to  pay  over,  and  that  he  had  given  a  note  for  the 
amount  collected  which  he  had  also  failed  to  pay,  and  that  a  judg- 
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ment  liad  been  obtained  against  him  for  the  amount  which  was 
unpaid  at  the  time  of  the  trial -.—Held,  (1)  This  evidence  showed 
conduct  which  was  di;,honourablc  to  plaintiff  sw  a  solicitor,  and 
fully  justiKed  the  language  used  by  defendant.  (2)  If  the  words 
proved  were  spoken  find  understood  in  the  sense  that  plaintiff  was 
not  an  honourable  .solicitor  defendant  had  subntantiatcd  a  good 
defence.  (;{)  Tlie  communication  was  a  privileged  one,  L.  being  a 
party  wlio  had  an  interest  in  knowini;  of  it.  Tobin  v.  Gannon,  37 
C.L.J.  20.).  m  X.S.R.  9. 

Ontario. — Slander  for  calling  a  person  "a  contemptible  thief." 
Justification  not  pleaded.  Defence  that  the  occa.sion  was  privileged. 
Seniblc,  that  evidence  of  the  falsity  of  the  words  should  not  have 
been  received  on  the  plaintiff's  examination  in  chief.  Ross  v. 
Buckc,  21  O.R.  692. 

Qurhtv. — In  an  action  for  slander,  the  rendering  of  an  account 
for  professional  .services  by  the  plaintiff  to  the  defendant,  however 
exaggerated  the  circumstanci-s  may  have  made  it  appear  to  the 
latter,  cannot  be  set  u,  by  him  as  a  pcovneation,  in  mitigation  of 
damages,  still  less  as  an  excuse  for  the  si  nder.  A  reference  to  it, 
in  this  sense,  by  the  Judge,  in  his  charge  to  the  jury,  is  a  mis- 
direction for  which  the  plaintiff,  on  being  nonsuited,  is  -ntitled  to 
a  new  triMl.    Cabana  v.  Jlcilanamy,  .3.")  Que.  S.C.  3. 

An  action  in  damages  for  slaml  r  may,  after  the  defendant's 
death,  be  continued  against  his  universal  legatee.  JIcGowan  v. 
Stone,  9  tine.  PR.  .'{08. 

Slander — Words  Imi'iting  Cnciiastitv. 


British  Columbia. — Words  imputing  unchastity  to  any  woman  are 
made  actionable  />(  /•  .sy  without  proof  of  special  damage,  but  in  such 
ca.se  the  plaintiff  shall  not  be  entitled  to  recover  more  costs  than 
damages  unless  the  Judge  certifies  that  "tliere  was  rca.sonable 
ground  for  bringing  the  action."  Law  of  Defamation  Amendment 
Act.  R.S.B.C,  1897,  e.  120.  .sec.  5. 

Manitoba. — The  plaintiff  in  an  action  for  defamatory  words 
imputing  uncha.stity  to  a  woman,  may  recover  nominal  damages 
without  averment  or  proof  of  special  damage,  and  costs  may  he 
awarded  to  the  plaintiff.  Libel  Amendment  Act.  1909.  9  Edw. 
VII.  (Man.),  c.  30,  sees.  1  and  2. 
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Ontario.— \n  nn  iiction.  im.lcr  s.  ,'.  of  the  liih.-!  and  Slander  Act. 
R.S  O.  1897,  »'.  6«,  for  tii-faniatory  words  spoken  of  u  woman  im- 
puting unc'iastity  to  her,  slio  •mnv  recover  nominal  damagtw  with- 
out averment  or  proof  of  sp.^-iai  damage":— Held,  in  the  absence 
of  such  averment  and  proof,  only  nominal  damages  can  he 
recovered.  In  default  of  a  def.-nce  in  such  an  action,  heing  one  for 
pecuniary  damagi^  under  Con.  Huh'  .■)8!)  only  interUniutory  judg- 
ment can  he  entered  to  fix  liaiulity,  the  damagi-s,  even  though 
nominal,  must  he  assessed  hy  fh.  JMry  at  the  trial,  an<l  the  plain- 
tiff is  therefore  entitlc.l  to  the  .ost.v  of  such  trial.  Whitling  v 
Fleming,  16  O.L.R.  263. 

In  an  action  for  slander  for  defamatory  words  spoken  of  a 
woman  imputing  uncha.stity  or  adultery,  it  shall  not  he  neces.sary 
to  allege  in  the  plaintitTs  statement  of  claim,  or  to  prove,  that  spe- 
cial damage  resulted  to  the  plaintiff  from  the  utterance  of  such 
words,  and  the  plaintiff  may  recover  nominal  damages  without 
averment  or  proof  of  special  daiimgc  hut  shall  not  he  entitled  to 
recover  more  than  nominal  damages  unless  special  damage  is 
proved.  Libel  and  Slander  Act  (Ont.),  1!)09.  0  Edw.  VII.  c.  40. 
sec.  19. 

In  an  action  for  slander  for  defamatory  words  spoken  of  as 
woman  imputing  unchastity  or  adultery,  the  defendant  may  at  any 
time  after  the  delivery  of  the  statement  of  claim  apply  to  the  court 
or  a  judge  for  security  for  costs,  upon  notice  and  an  affidavit  .shew- 
ing the  nature  of  the  action,  and  th.it  the  plaintiff  is  not  pos.ses.sed 
of  property  sufficient  to  answer  the  costs  of  the  action  if  a  verdict 
or  judgment  is  given  ;  i  favor  of  the  defendant,  and  that  the 
defendant  ha.s  a  good  defence  on  the  merits,  or  that  the  grounds  of 
action  are  trivial  or  trivoious;  and  the  Court  or  Judge  may  make  an 
order  that  the  tiff  shall  give  .security  for  the  costs,  which  shall 

be  given  in  acc<  .nee  with  the  practice  in  cases  whore  a  plaintiff 
rt>sides  out  of  Ontario,  and  the  order  shall  he  a  stay  of  proceedings 
until  the  swurity  is  given.  9  Edw.  VII  (Ont.).  c.  40.  sec.  19  (2'. 
For  the  purposes  of  such  ai)plic!ition  the  i>laintiff  or  the  d.'fcudant 
may  he  examined  upon  oath  at  any  time  after  the  delivery  of  the 
statement  of  claim.    9  Edw.  VII.  (Ont.).  c  40,  .S(v.  19  (8). 

A  charge  of  uncha.stity  twenty  years  prior  to  the  alleged  slander 
is  one  strongly  to  he  deprecated  unless  there  is  some  paramount 
duty  cast  upon  the  informant.  The  defendant  ci.nnot  expect  to 
I'c  in  any  way  facilitated  in  matters  of  procedure  in  the  action  in 
'.vhieh  he  pleads  justificatin'       liutt  v.  Piuit  (lOO.ii,  2  O.W.R.  42o. 

The  words  used  must  he  such    as    to    convey  to    the    readers  a 
definite  imputation  that  the  plaintiff   .as  hee/i  guilty  of  unchastity. 
Marsh  v.  McKay  (190:1),  2  O.W.K.  014.  reversing  2  O.W.R.  522. 
2—76 


lii 


(IHAPTEK  IV. 


ACTI(»NS   ON    THE    CASE    FOK    WOHOS   WHICH    CAVSE    PAMAOE. 

So  far  we  have  dealt  only  with  defaiuaton-  w  ,s  :  that  i«, 
with  words  which  injure  the  reputation  of  nv  person! 
In  all  actions  for  defamatory  words  tlie  law  presumes  in 
favour  of  the  plaintiff  that  the  words  are  false  ;  the  plaintitf 
need  not  i)rove  any  actual  malice ;  and  sjiecial  damag.-.  as 
we  have  •-een,  need  onl'-  he  proved  in  certain  cases. 

We  pass  now  to  worus  A  an  entirely  different  character- 
to  words,  that  is,  which  are  not  defaniatoryof  any  individual, 
which  do   not    injure  the  reputation    of   any   one,   either 
personally  or  in  the  way  of  his  profession  or  trade,    l)ut 
which  were  intended  to  cause,  and  which  did  cause,  pecu- 
niary loss  to  some  one.     No  action  of  libel  or  sland.r  will 
lie  for  such  words.     But  when  a  defendant  either  kiio\,s 
or  ought  to  know  that  special  damage  will  hapi)en  to  the 
plaintiff'  if  he  writes  or  speaks  certain  words,  and  he  writes 
or  speaks  those  worfs,  desiring  and  '.  'ending  tlia      nc'i 
damage  shall  follow,  or  recklessly  indifferent  whetlie.      uli 
damage  follows  or  not,  then,  if  the  words  1h    h\\<>\  ..iid  if 
such  damage  does  in  fact  follow  directly  froi  ;  'Ik  ir  use.  an 
action  on  the  case  will  lie.     And  in  ^uch  an  .    li  m  on  the 
case  it  is  the  plaintiff  who  nmst  i)rov     !  at  the  woi  !s  are  false, 
that  they  were  published  by  the  defendant  with  soni.'  degree 
of  malice,  and  that  actual  damage  has  ensued,     lie  must 
jtrove  his  whole  casa ;  there  is  no  presumption  to  lighten 
his  burden.     The  right  of  action  is  one  that  survives  to  an 
executor  for   damage  done  to  the  estate  of  his  testator; 
whereas  a  right  of  action  for  libel  or  slander  dies  with  the 
person.     (U„tehard  v.  Maje,  (1887)  18  Q.  1).  D.  771.) 
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That  an  action  will  lie   for   written  or  oral  falsehoods,  not 
actionable  /.,t  s,;  nor  even  defamatory,  where  they  are  maliciously 
published,  where  they  are  calculated  in  the  ordinary  course  of  things 
to  produce,  and  where  they  do  produce,  actual  damage,  is  established 
law.     Such  an  action  is  not  one  of  libel  or  of  slander,  but  an  action 
on  the  case  for  damage,  wilfully  and  intentionally  done  without  just 
occasion  or  excuse,  analogous  to  an  action  for  slander  of  title.     To 
support  it,  actual  damage  must  be  shown,  for  if  is  an  action  which 
only  lies  m  respect  of  such  damage  as  has  act^.^lly  occurred."     (/Vi- 
<nr  in  nuuUjrr  v.  Era,,.,  [18«)-2]  2  Q.  B.  at  p.  .527 ;  and  see  the 
judgineiit  of  Day,  J.,  in  llMhhard  v.  Mnie,  (1887)  18  (J  13  D  at 
p.  77.'5.) 

"  There  is  a  class  of  cases,  of  which  this  is  one,  the  true  legal 
aspect  of  which,  however  they  may  be  described  technically,  is  that 
they  are  actions  for  unlawfully  causing  damage.  The  damage  is 
the  gist  of  the  action."  (Per  Lord  Halsbury,  L.C.,  in  U„„al  Baki„q 
l'o„d,r  Cmpa,,,,  v.  W,i,,ht,  Crosnlnj  ,(•  Co.,  (1900)  18  Rep.  Pat.  Cas.  at 
p.  104.)  "  This  is  not  an  action  for  libel  or  defamation  of  character 
I  think  It  can  only  be  maintained  as  .  .  .  an  action  on  the  case 
for   maliciously   damaging    the  plaintiffs  in  their  trade.  To 

support  such  an  action  it  is  necessary  for  the  plaintiffs  to  prove 
(l)that  the  statements  complained  of  were  untrue;  (2)  that  they 
were  made  maliciously,  /.,.,  without  just  cau.se  or  excuse;  (3)  that 
the  plaintiffs  have  sutteied  special  damage  therebv.    The  damage  is 
the  gist  of  the  action,  and  therefore,  according  to  the  old  rules  of 
pleading,  it   must    be  specially  alleged  and  proved."     (Per  Lord 
Davey,  //>.,  p.  ')!).)     "The  plaintiff  must   prove  two  tilings:  first 
that  the  hbel*  was  maliciously  published  ;  and,  secondiv,  that  specific 
money  damage  has  resulted  from  it.     If  either  of  thelse  ingredients 
be  absent  the  action  must  fail."     (Per  Lord  .lames  of  Hereford 
//'.,  p.  101.)    "  Unless  the  plaintiff  has  in  fact  suffered  loss  which' 
can  be  and  IS  specified,  he  has  no  cause  of  action.     The  fact  that  the 
defendant  has  acted  maliciously  cannot  supplv  the  want  of  special 
damage.       (Per  Lord  llobertson.  Ih.,  p.  lO.'J.)     "The  gist  of  the 
action  IS  the  special  damage."    (Per  Swinfen  Kady,  J.,  i„  L^„e  y 
A(.W/x.  (l!tO(i)23TiniesL.  R.  atp.  88.)  ' 

This  special  damage  must  be  some  pecuni.iry  loss  or  some  other 
loss  0  the  kind  indicated  in  Chapter  XIIL,  po,t,  p.  !J71 ;  it  must  be 
capable  o  assessment  in  monetary  value,  and  it  must  not  be  too 
remote;  that  is,  it  must  be  either  the  natural  and  necessary  result 


*  Seo  noto  ou  p.  79. 
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of  the  defendant's  words,  or  a  result  which  the  defendant  in  fact 
contemplated  and  desired. 

It  is  clear  law,  then,  that  no  plaintiff  can  recover  damages  in 
actions  of  this  kind  without  proof  that  he  sustained  special  damage 
hefore  the  commencement  of  the  action.  Nor  can  he,  it  is  sub- 
mitted, obtain  an  iujnuction .-  but  the  latter  question  will  be  found 
discussed  in  the  chapter  on  Injunctions  {po^t,  p.  421), 

Words  whicli  give  rise  to  actions  of  this  kind  may  he 
divided  into  live  classes  : — 

I.  Words  which  disparage  a  man's  title  to  any  jjroperty, 

real  or  personal  (usnally  called  Slander  of  Title). 
II.  Words  which  disparage  the  goods  manufactured  or 
sold  by  another.* 

III.  Threats  of  legal  proceedings.* 

IV.  Other  words  which  injure  a  man  in  his  profession  or 

trade.* 
V.  Other  words  which  cause  loss. 


I.   Words  which  Disparafj,-  ,t  Mui'n  Titlr   fo  ,11111  I'mju'rlii, 
Itfdl  nr  I'cr.ioiiiil. 

Such  words  are  usually  called  "  Slander  of  Title,"  whether 
they  be  written  or  si)oken.  "An  action  for  slander  of  title 
is  not  properly  an  action  for  words  spoken,  or  for  libel 
written  and  published,  but  an  action  on  the  case  for  special 
damage  sustained  by  reason  of  the  speaking  or  publieation 
of  the  slander  of  the  plaintiff's  title."  (Per  Tindal,  C.J.,  in 
.]f<il,uh!i  V.  S<>i„T,  a  JJing.  N.  ('.  p.  8H8  ;  8  Scott,  728.)  Where 
the  phiintiff  possesses  an  estate  or  interest  in  any  real  or 
l>ersonal  property,  an  action  lies  against  any  one  who 
maliciously  comes  forward  and  falsely  denies  or  impugns 
til.'  i)Iaintifrs  title  thereto,  if  any  damage  be  thereby  caused 


TliL-  term  Trade  Libel  is  often  upplio.l  to  wonls  whiih  full  within  Cliisses 
U.,  III.,  I\  .,  hut  the  phrase  is  iiiisleadiii^',  as  such  w.irds  an'  not  libidl.ms  in 
the  propcT  scnso  of  the  ten...  Its  use  hu8  le.l  to  confusion  hctween  words  of 
this  kuul  and  words  which  are  a  libel  on  a  trader  in  the  way  of  his  trade  (sw 
"'•te.  p.  32).    Wo  have,  therefor..',  tho.i^ht  it  best  to  discontinue  using  it. 


so 
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to  the  plaiutitt'.     (I'aur  v.  /' 7,,,.    •]  c.  B.  831  :  IG   L    J 
C.1M24;  llJnr.  STO.)  '     " 

The  statement  imist  he  f,ih,- ;  if  there  be  such  a  flaw  in  the 
phiintiff's  title  as  the  defendant  asserted,  noaetion  hes.  And 
It  IS  for  the  plaintirt'  to  prove  it  false,  not  for  the  defendant  to 
prove  It  true.     (Per  Maule,  J.,  in  I'akr  v.  /;,,/.,■/•,  :}  C.  B.  at 
p.  8(')J).)     Next,  the  statement  must  he  iiuilicioiis ;  if  it  he 
made  m  the  howi  fide  assertion  of  the  defendant's  own  right, 
real  or  snpi)osed,  to  the  ))roperty,  no  action  lies.    But  when- 
ever a  man  unnecessarily  intermeddles  with  the  affairs  of 
others  with  which  he  is  wholly  unconcerned,  such  officious 
interference   will    he   deemed   malicious   and    he   will    be 
liable  if  damage  follow.     '•  The  jury  ,„„:,  infer  malice  from 
the  absence  of  probable  cause ;  but  they  are  not  bo,i,„l  to  do 
so.     The  want  of  probable  cause  does  not  necessarily  lead 
to  an  inference  of  malice  ;  neither  does  the  existence  of 
probable   cause  attord  any  answer  to    the  action  "     (Per 
Maule,  J.,  in  J',u,r  v.  Jlakrr,  3  V.  B.  at  p.  808.     And  see 
post,  p.  y-i.  I    Lastly,  .sinrinl  ,hnn,„„  must  be  proved,  and  shown 
to  huv.'  arisen   from  the  defendant's  words.     [Sir  TIi.wms 
(hrslunn  v.  (im,slq,,  (1G(»!»)  Yelv.  88.)  And  for  this,  where  the 
special  damage  alleged  is  that  the  plaintiff  has  lost  the  sale 
of  his  property,  it  is  necessary  for  the  plaintiff  to  prove  that 
he  was  in  the  act  of  selling  his  i)ropertv  either  bv  i)ublic 
auction  or  i»nvate  treaty,  and  that  the  defendant  bv  his  words 
prevented  an  intending  i)urchaser  from  bidding  or  complet- 
ing.     ( Toshanih  V.  Ihuj,  Cro.  Jac.  484  ;  L„n-  v.  Uannml,  Cro. 
Car.  HO ;  Sir  W.  Jones,  10(1.)    So  proof  that  plaintiff  wishe.l 
to  let  his  lands  and  that  the  defendant  prevented  an  intend- 
ing tenant  from  taking  a  lease  will   be  sufficient.     J3ut  a 
mere  apprehension  that  plaintiff's  title  might  be  drawn  in 
question,  or  that   the   neighbours   placed   a  lower  value  on 
plamtills  lands  in  their  own  minds   in    consequence   the 
same   not    being   ottered    for   sale,    will    not    be    suffi,  ent 
evidence  of  damage.     "  This  action  lietli  not  but  by  reason 
of  the  prejudice  in  the  sal..."     (Per  Fenuer,  J.,  in  Hold  v. 
lWo„,  Cro.  Eliz.  ;J4(i.)     The  ^pecial  damage  must  always 
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be  such  as  natuially  or  reasonahly  arises  from  the  nse  of  the 
words.  (ff,i,l,lo,i  V.  f^fllt,  15  C.  B.  411 ;  24  L.  J.  C.  P.  49  • 
see  y/os/,  Chapter  XTIL,  p.  ;J71.)  ' 

It  makes  uo  diflference  wh.'tlier  the  defendant's  words  be 
spoken  or  written  or  printed  ;  save  asafi'ecting  the  amount  of 
damages,  which  should  be  larcrer  where  the  publication 
is  more  permanent  or  extensive,  as  l)y  advertisement. 
{Midcuhii  V.  Sofxr  and amth,;; ?>  Bing.  N.  C.  871 ;  3  Scott,  72:1) 

The  property  may  !)(>  either  real  or  personal,  corporeal  or 
incorporeal ;  and  the  plaintiff's  interest  therein  mav  be  either 
in  possession  or  reversion.  It  need  not  be  even  a  vested 
interest,  so  long  as  it  is  anything  that  is  saleable  or  that 
has  a  market  value.  The  word  "  propertv  "  includes  a 
patent  right,  copyright,  the  right  to  use  a  trade  mark  or  a 
trade  name. 

lUuHtrations. 

The  plaintiff  was  a  justi.o  „f  tho  ]ieaep,  soisod  in  ten  of  tho  advowson  of 
Sanctoft,  and  iiitoiido.l  to  soil  it  towards  jinynipnt  of  his  debts.  Tho  defendant 
said  that  the  plaintiff  had  loct  the  iiatronaKe  and  presentation,  by  reason  of 
beiiif;  a  siinonist  and  a  reiusant.  /A/,/,  that  no  aetion  lar,  as  the  plaintiff  had 
not  shown  "  that  there  was  any  eommiiMiiafion  to  sell  it'to  any,  nor  that  anv 
who  intended  to  bny  it  was  thereby  hindered  in  his  buying." 
Tdxhnrg/i  v.  fh//,  (1618)  Cro.  Jae.  A»4. 
Lands  were  setthvl  on  D.  in  tail,  remainder  to  tho  plaintiff  in  fee.  I».  bein" 
an  old  man  an<l  (diildless,  idaintitT  was  about  to  sell  his  remainder  to  .\..  when 
tho  defendant  interfered  and  asserteil  th«t  1>.  had  issue.  A.  eonsociuentlv 
refused  to  buy.     /lr/,1,  thnt  th"  action  lay. 

llliMv.  .S7.i/»n/,  (I0.S.S)  Owen,  .'iT ;  Moore,  1^,S;  J,_.nk.  :;I7. 
Tlie  plaintill's  father  bcini;  tenant  in  tail  of  certain  lands,  wliieh  he  was  about 
to  sell,  the  purchaser  offered  the  pluintifV  a  .sum  of  money  to  join  in  the  assur- 
ance so  as  to  estop  him  from  altemptinp  to  set  aside  the  <leed,  shouM  he  ever 
succeed  to  the  estate  tail  ;  but  the  defendant  tolil  the  purchaser  that  the  plaintill' 
was  a  bastard,  wherefore  he  refused  to  f;ivc^  the  plaintiff  aiiythin-  for  bis  signa- 
ture,    //thi,  that  the  plaintilT  liada  cause  of  action,  thou'rh  be  wasthe  ynun-est 
son  of  his  father,  and  his  diance  of  succeeding  was  therefore  remote. 
l'iiii'll,iii,  V.  l:7/ift,  (icon)  Cro.  Jac.  •-'13. 
Plaintiff  succeeded  to  certain    lands   as  heir-at-law:   Ihe  defendant  asserted 

that  plaintiff  was  a  bastard  ;   iilaintitl  was  it nsequence  ]iut  to  ^Meat  exjienso 

to  defend  his  title.     Jiidjrnient  f„r  the  plaintiff,     1  >ama-es  M. 
l-:ihiii;,ir  V.  Mill,,  (l(>2:t)  Cro.  Jac.  (ill'. 
Tu  call  a  man  a  bastard   while  his   father  or  other  ancestor  is  olive  may  be 
actionable  on  (rcneial  princijiles,  if  special  damage  ensue,  such  as  the  hiss  of  a 
iiiarna;/p,  (m  if  he  be  disinherited  in  couseciuonco  of  defendant's  words  ;  but  it  is 
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not  the  sul)ject  of  an  action  for  slander  of  title ;  for,  oven  though  heir-apparent, 
plttictill  has  no  ftle  ;  but  only  a  mere  expectjincy. 
Svhn,,  T.  Staff.  (1618)  ( 'ro.  Jac.  il'i. 
H„m/./,ni$  V.  St„»_nir,l,  vel  SIrulfirUI,  (lti38)  Cro.  Car.  -Ifin  ;  fio,lb.  i:A  ■ 

Sir  Wni.  Jones,  38«;   I  Boll.  Abr.  aS. 
Tinner  v.  Strrlin;,,  (1671)  2  Vent.  2G ;  ,Ih,,«.,  1  Roll.  Abr.  37. 
H'lnUla-  V.  Banister,  (1  js3)  cited  in  4  Eep.  17. 
I;;tld'.  V.  Chaltoaml  Wiwliis,  (1887)  4  Times  L.  E.  3,),  14'.> 
The  dolVn.lant  falsely  represente<l  to  the  b.iiliff  of  a  manor  that  a  sheep  of  the 
plamtitT  was  an  estiay,  in  consequence  of  which  it  was  wrongfully  seized.    ]l,l,l, 
tliat  an  action  on  the  case  lay  against  him. 

Siirman  v.  Xaihan,,  (1647)  Aleyn,  3. 
The  plaintiff  was  desirous  to  soil  hi.s  lands  to  any  one  who  would  buy  them 
when  the  defendant  said  that  the  plaintiff  had  mortgaged  all  his  lands  for  KM)/  ' 
and  that  he  had  no  jn-wer  to  sell  ,.r  let  the  same.  No  special  damage  bein- 
shown.  ,ud,.^n,ent  was  stayed.  It  was  not  proved  that  any  one  intending  to  buy 
plaintifl  s  lands  heard  defendant  speak  the  words. 

Man„i,„j  y.  Arrn,.  (1674)  3  Keb.  l,-,3  ;  1  Vin.  Abr.  ooli 
The  plaintiff  was  possessed  of  tithes  which  he  desired  to  sell ;  the  defenda.it 
fal-ly  and  maliciously  said  "His  right  and  title  thereunto  is  nought,  and  I 
hav.  a  befter  title  than  he."  As  special  damage  it  was  allege<l  that  the  plaintiff 
was  likely  to  sell,  and  was  injured  by  the  worfs  ;  and  that  by  reas,m  of  the 
dofend.ini  siK-akmg  the  words,  the  plaintiff  couhl  not  recover  his  tithes  "  //,« 
llislltlioiciit.  ■  ' 

r.iiir  y.  (SoUlim,,  (164!t)  .Style,  169,  176. 

l.o,r  v.  //,,n,.oo./.  (1629)  fro.  Cur.  140;  Sir  AVm.  Jones,  196 ;  Palm  ,V"i 

The  plaii.tiir  was  the  assignee  of  a  beneficial  lease,  which  he  expect.-d  would 

roa  ,s,.  I..0       H„t  the  defendant,  the  superior  landlord,  came  to  the  .sah.,  and 

stated  publiely.  "  The  whole  of  the  covenants  of  this  lease  are  broken,  and  I  hive 

served  notic,.  of  ejectm.nt ;  the  premises  will  c  st   70/.  to  put  them  in  re„  ,ir  - 

n  consequence  of  this  statement  the  property  fetched  only  3.-,  guineas.   liolle  li 

lef    to  the  jury  only question-Was  the  defendant's  statement  true  or  false  •- 

and  they  f„„„d  ;,  ver.liet  for  the  ,,Iaintiff :  damages,  40/.  Hut  the  Court  of 
l.xchequer  ..^ranted  a  nevy  tri.il  on  the  ground  that  two  oth.  r  questions  ou-hf 
to  have  been  left  to  the  jiny  as  well  :-Was  the  statement  or  any  part  of  it 
made  m.,I,e,ously  :-  an.l,  I),d  the  special  dam.go  arise  from  such  malici,„i. 
St  dement  or  from  such  part  of  it  as  was  malicious  :- 

r.rmk\.  Il.url  (1849)  4  Kxch.  .521  ;   ]!1  1,.  J.  Ex.  114. 
And  see  Smith  v.  .S/,omirc,  (1810)  3  Taunt.  246. 
.1///hi(/«  v.  I'ratt,  (1824)  2  15.  &  V.  486;  ;!  I).  ^  R.  70s, 
ll,(/.<e„  y.  lt,,(nMs,  (1826)  Afoo.  &  Mai.  1 
An  .adverlisenient  was  sent   to  the    \Vulr,rham,,,.n  Chronirl.;  in  the  ..rdinary 
course  of  b„si,.essai,dpi,blish»,loMceon  Januaiyli.h,  1868.  ]t  wasasfoMows     ' 

■npoitant  notiee.     ],,„sehill  Ks-ate.     The  public  arc   respectfully  r. ested 

o  b,^  any  property  fonnerly  belongingto  A.,  li.,  and  C.  without  a  J.rtai,,- 

ng  that  the  title  deed.s  of  the  same  are  correct;  as  ,ho    heirs  are  not  dead  ,„„ 

load   b„    arestil  a, ye."     This  estate  was  at  that  moment  adveitised    f„, 

,-,.'"';;"'      ;  '■      '!  ""'  ^"'-•"— "  --•-!  all  previous  .l„ub,s  abou, 
I-  '"I'll  ^  title,  and  rendered  the  estate  pr.cti-.ally   unsaleable.     n„  Jamm,  v 
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13th  plaintiff  wr..tG  an.l  c.mplainol  „f  this  udvortisoii-cr.t,  and  a^kod  f.,r  the 
name  and  address  of  tho  person  wh.  sent  it  to  the  paper.  This  th-  pr„r,riet.,r 
of  the  paper  at  once  furnished ;  but  on  January  ,ioth  he  was  servd  with  a  writ 
On  lebruarv  10th  he  inserted  an  apol,.j,,v.  Hut  the  jury,  under  tl...  direction 
of  Keatinj.',  J.,  found  for  ih,'  i)hiintitf. 

Jlai'nthill  V.  r,,rott.  [Vnm)  ••{)  L.  T.  t.V.i  ;  3;t  J  P  •'<•<) 
The  plaintiff  held  l.iO  shares  in  a  silver  n.ine  in  Cornwall,  which  he  .aid  were 
worth  KKMHM,/  Tollervey  and  Hayward  each  hied  a  hill  i,.  Chancrv  a'ain'I 
the  pla>nf,ff  and  oth<.rs  .dainiinj;  certain  sIkuvs  in  the  mine,  and  praviu'-for  an 
account  and  an  injunction,  and  for  the  appoi.  .n.^.t  of  a  receiv....'  '£,  these 
talis plaint.ir  demurred.  lieforeth.Mle.Munvrscan,,.  on  io^hearin.^a  r  .nen'n.h 
ai.peared  in  thed..fen,lanf.s  newspai«.r  to  tl,e  elVect  that  thedennure, :  oad"been 
overruled,  that  an  injunction  had  Imvu  granted,  that  a  rceivr  had  boon  dulv 
appoir.ted.  and  had  actually  arrived  at  the  n>i,u. ;  all  of  whi,l.  «as  ,,uit"e 
untrue.  A  verdu^t  havinj;  h-en  obtained  for  the  plaintiff.  da„m«e.s  ol  the 
Court  of  Common  i'leas  arrested  jud^nnent  on  the  ground  that  there  was  no 
suffle.ent  allegation  of  special  damaue.  and  this  althonjrh  tli<.  dcclarati,.n  con 
tamed  averments  to  the  .riect  that  ••  ,1  .  ,,l,,i„tifr  i.  injured  in  his  ri-hts  •  and 
the  shares  so  iv,.s.sessed  by  liim,  and  i„  whid,  he  is  i„tci..stcd,  have  been  andare 
much  depreciate.l  and  lessened  in  valu..  ;  :,nd  divers  person-  e  bcbVved  an,! 
do  believe  that  he  has  little  or  no  ri^-ht  to  the  shar,-..  an,l  th.        -  mine  cannot 

Ik.  lawfully  worked  or  u>,.,l  f.,r  his  l«.netit ;  and  tha*  he  hat.i  1 u  hinderedand 

prevented  from  seuiug  or  dis,>.,sing  of  his  said  shares  in  tlie  ,sai,l  mine,  and  fnmi 
working  and  u<uig  Uie  same  in  soai-nleandbem  licial  a  manneras  hctherwis,. 
would  have  done." 

Mnlnaiii  v.  .S-,.y,fr  «;,./  n,tntl„r,  {ls:!ri^  .3  p.i,,,,.  x    C    :(71  •    ■(  K^■,Ai 
723;  2Ib,dges,  217.  "^  .    •    •         . 

ANTiore  the  steward  of  a  manor  had  staed  iu  writing  to  an  inteiali,,..  purchaser 
of  the  interest  of  a  copyhold  -Miant  that  a  forfeiture  had  I «M>n  dclan-d-  //,/,/ 
that  the  copyh.dder  was  entitled,  in  an  action  against  the  lord,  to  hav.-  Iho.lou,! 
on  his  titl..  dispersed  by  a  declaration  that  there  ha.l  been  no  forfeiture  or 
autliority  to  forfeit,  and  to  be  ],aid  th(>  I'osts  of  tlie  a.-tion. 
I'itiilfii     .  Smiltoi,,  (1.S,Sl))  ;i  Times  L,  1{.  m;. 

The  de'cndants,  who  owne.l  the  copy,i;;ht  of  a  picture  bv  .Millai-^  i~,ued  a 
circular  threateuiug  proceedings  against  all  pcr>ons  who  bought  copios  of  tlie 
plaintiffs  magazine,  containing  a  woolwork  i-atlern,  whidi  the  defendanN 
wrongly  deemed  to  l«>  an  infringement  of  their  copviight.  Tlic  plaintilT  bioie^ht 
au  action  tor  an  injunct'on.  and  also  tor  damages.  II,.  failed  to  prove  tliat'he 
had  sustained  any  damage  :  wherefore  the  ( 'ourt  ,.f  Alipeal  refu.^edto  grant  l,|m 
any  injuncdon. 

f>i,/,s  V.  /I,;,,,/,-,.  (KS8())  1.5  Cli.  II.  •.>!':  l!l  L.  .1  (1,.  ,n|  >■  •>,,  \\-  p^ 
87;  4;tl,.  T.  71. 
The  idaintiff  imjiorted  and  s.dd  in  i'.nglaud  a  bn.  A  „f  cluM„pa.'„e  kn..wn  a- 
"Ilelmcaiico."  Thoreupon  the  defendants  cl-,  ulate  1  the  following  notice- 
"(aution.  I).dmo!.IcoChamj.agne.  Mos-rs.  I  i.dbeck  .^i  Co..  finding  that  wine 
stated  to  be  I Mmonico  ( 'hampagne.  is  being  advertis,.  I  for  .sal,,  in  (ir.  at  Hrilain. 
hereby  jtiye  notice  thai  sm-h  wir...  cannot  K-  th-  wine  it  is  r.  pr.  -.  nto.i  to  ).,,  as 
no  champagne  Khipp..d  under  that  namo.'an  be  genuine  unless  it  has  tluir  nam.  s 
en  their  labels."  XUey  farther  announced  that  if  such  wines  wete  shi].pcd  from 
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Fmncr,  thoy  sh.mM  take  1  „  ,  ;,.ocoe,linR..  After  tlio  rl..so  of  tho  -Icailin-.. 
ami  Wf.„o  ,,,»!  tl,o  plaintiff  ,lio,l.  /fe/.l,  that  tho.o  w-rds  wen-  a  lilK-l  .,„  t^ho 
:.la>ntitr  i„.r*.„ully.  a.ui  in  tl."  way  of  l.is  tra,!.-;  an.l  that  tho  causo  of  action 
fors,„h  iK>-sonal  lil^.l  abato.!  at  his  .hath.  lint  that  tho  wonlswor..  also  ..roun.l 
or  an  arfou  „f  .lan.ler  of  title ;  for  th..y  i.nj.nt.  ,1  that  tho  ,,h.intiir  ha.l  u„  ri-ht 
to  use  his  t  a'  o.inark  ;  at.,1  that  this  cause  of  n.tion  survive.l  to  tho  plaintiti's 
executor,  v  h  .  was  entiflcl  to  sue  in  rosiH..ct  of  the  loss,  if  anv,  sustaino.l  l,v  the 
lilaiiitiir  -  ^r-tate  in  .oiisefiuence  of  thi'su  wonls. 

J/,il/,anl  V.  .!/«/.  n»,l  ,.tl,ns,  (KSS7)  18  H    11.  I».  771  ;  5,-  ;,  j    ,      ]) 
••i!»7 ;  .'1.5  W.  li.  a7fi;  r>r,  ]..  T.  (!<iL>. 
The  execut..r  ao.ordingly  oontinue.1  the  action,  l.ut  faile.l ;  for  the  iurv  found 
that  there  was  no  malice  on  the  part  of  the  defendants  '      " 

S.  r.,(18,s7)4  Times  L.  I{.  U.S. 
The  defendants  issued  a  circular  statin;;  that  the  plaintilFs  were  usin-  a  lahl 
tor  theirp,ods  which  it  was  ilhw.1  for  them  to  use,  a  thev.  the  d..fendants  had 
o  .tamed  an  m-der  oxpun:,'in^'  the  ialnd  from  the  register  ..f  trade-marks.  Thev 
also  stated  that  they  intemled  to  take  pro,.eedings  against  anv  iK-rson  sellin^ 
goods  so  lahelled.  /Ml.  that  if  the  circular  had  Ik^ou  issue,l  mal-ciouslv,  and 
had  produced  si>ecial  damage  to  the  phiintitts,  an  action  would  lie. 

/!o'/a/   lUihin.j    l;.,r,/frto.v.   \Vri,,l,t.  rnW,- ,{•   rV,.,  (1!)(!0)   Is  l{cp 
I 'at.  ('as.  !•■>.  '■ 

It  is  not  actional)le  for  any  man  to  assert  his  own  rights 
at  any  tinio.     And  even  where  the  defenthmt  ftiils  to  prov. 
such  right  on  investigation,  still  if  at  the  time  he  s|)oke  he 
hona  ti,l,  supposed  suoli  right  to  exi.st,  no  action  lies.     (Con- 
V.  lh,rl,;V,  5  II.   A-   N.    7h;5;  2!)  L.  J.   Ex.    4(i8.)     Hence, 
whenever  a   man   claims   a  nght  or  title   in    himself,  iil 
possession  or  in  remainder,  it  is  not  enough  for  the  plaintiff 
to  prove  that   he  had  no    such    righc ;  he    must  also  give 
evidence   of   t-xpress  malice  {Smith    v.    ,S/»i,)»,T,  8    Taunt. 
24()) ;  that    is,  li<>   must  also   attempt   to    show    that  the 
defendant  could  not  honestl;;  have  helieved  in  the  existence 
of  the  right  h.'  claimed,  or  at  h-nst  that  he  had  no  r.mson- 
ahle  or  prohable  cause  for  so  believing.     If  th.Mv  appear  no 
reasonahl.' or  probable  cause  for  his  claim  of  title,  still  tli(> 
jury  are  no*    boutid   to    lind    malice ;  the  defendant  mav 
have  acted  stnp.dly,  yet  from   an   innocent  niotiv,'.     (/'/'/ 
V.  Jh„on,n,  1   U.   \-    S.   CAH  ;   Sl,,nn;l   v.     Yo,,,,.!,    L.    ]f.   :> 
V   V.  122;  ;{'.»  J..  .1.  (!.  p.  Ho;  IH  W.   H.    p.»2  ;  22  L.  T. 
x^^)H•,  Clark  \.    }fahi,i,;t.r,  n   Q.   Jj.    |).  2;}7  •   47   Ij    .1    ()    ]{ 
280;  2(J  W.   II  104;  37    L.    T.    vm.)      Jiut   in'all  cases 
where  it  appears  that  the  defendant  at  the  time  lie  spoke 
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no 

know  that  what  he  said  was  false,  the  jurv  shonhl  o,.tainly 
nul  Hiahf,.  ;    h.s   which    injnre   anotlier  cannot   h.  told 

ii»i)(  tide. 

"if  some  portions  of  the  stateuu-nt  which  a  i.eiso«  makes 
are  hon,;  Jul.',  hut  others  are  moh,  ,i,h;  and  occasion  ininrv  to 
another,  th.mjnred  i.arty  cannot  recover  dama-cs  unless  he 
<  |n  d.stinctl.y  trace  the  damage  as  resulting  from  that  i.art 
winch  IS  made  main  jnl,."  (P,.r  Parke,  B.,  i„  //,„o/(-  v.  iLd 
4  hxcl...  ryli.)     So  if  ;.art  he  true  and  part  false.    (//,.  023.) 

Illiiatnitions. 

/.'((»/.,/(/•  V. //./»,W,,-,(i,js.'ii    itodiii  II!,.,    17. 
Cm,,'  V,  UoliUiiij,  (ItH'.r,  .Stvlp,  !«;)_  i;,; 
I'hm.tiir  l,a.l  iMuchusea  the  ma,,.,.- and  ca..tl..  „f  H.  „■  fee  fro.u  I.,„,l  A.ullov 
-  i  was  about  to  ,U.,n,sn  th.m  to  H,.l,,h  K^orlon  for  ,.  ,....,„  .,f  twcntv-t.o  vo  /V 
.,.„  .1.0  .l.U.,„la,.t.  a  w,dow.  sai,i,  •■  I  have  a  l.as,.  of  th.  eastl..  ami  ,„a,  o;  '^ 
I.  for  n,n.tyyoa,s:  •„„,!. 1,0  sho„e.l   K.^e.to,.  ,.h„.t    „„.„.„,„.,  ,„  ,^.  ^,  ^J^ 
.om  a  tonaor  l.onl  Au.lloy  to  hor  husb,,,..!  for  a  to-  ..   ,.l  „.,.ety  voar.      Thi! 
loa>e  was  a    or;:.^v  ;  a,„l  tl.o  ,lofon.!a,.t  k„ow  it.     //,/,/.  that  a,.  aHio,,'  lav  for 
.-  a,„lor  o   t.th. ;  tho..,,h  tl.o  ,lefo,..la,.t  had  ch.imed  a  ri,-!,.  to  tho  ,.,o,,ortv  hoLlf 
It  would  havo  boo,.  othorw.so  had  sho  not  know,,  that  tho  leas.'  w  .s  a"ro,-..erv" 
Sn-  U.   derm:!  v.  /X.hmo,,,  (l.'.im)  4  liop.  KS  ;   ( 'ro.  Kll/    I'lT       "     '  " 
Aiidsoe  Fitzh.  Xat.  Urev.  IKi  (I'.  &  1}.\, 
/.■mt\.  Iltll,;;  1  lioll.  11.  ir-) 
Tho  ,,Iai,.ti.r  put  up  for  salo  by  publi,.  a.oti..,.  oi^ht  unflnishnd  housosin  A^ar 
lovn.     Ihodofondant,  a  s,„voyor  of  nads  appointe,' un.lorlho  7  A  S  Vu-t  ,■  si 
had  p,vv,ously  „,s,Htod  that  tl.oso  ho,...  woro  not  I,oi.,j,-  bui,t  l,v  tho  plaiutilf  in' 
confon,,„y  w,th  tho  Aot.     Ho  nov.  attondod  tho  sale  a,.d  statod'  pubhlh     •   M  ' 
objo,.   .„  attond.,,,-  tho  salo  is  toinfor,..  purohaso.s.  if  thoroavo  any  pro.^;ut.  that 
I  shall  no.  allow  tho  ho,..,,  to  bo  (inishod  ....til  tho  roads  aro  n.ado  ..lod.     1  have 
■■>■'  I'owor  t<,  oon.pel  tho  pu.chasers  to  con.ploto  thr  roa.ls ;  hut  1  havo  p„wor  to 
provout  th,„.  .rom  oomploting  tho  house,  until   tho  road.s  aro  n.ade  -ood  "     I,. 
oon-M-ouco  only  ,w..  .,f  tho  unllni.hod  hous..  wore  .sohl ;  a,„l  thov  .^.li.od  onlv 
■■'.  oa.h,  „.,t,.ad  of  (;„/.     Tho  jury  foun,I  a  vordiof  for  tho  plaintilf  f„r  Is/   !•>; 

>u   tho  .•o.,„  of  Co,..,uo,.  IMea.  hold  that  th,.re  wasno  ovidl,, f  .nalilo  to  Ji 

"  '  .1-T-  I-r  maheo  ..s  „ot  to  bo  inf.,r....d  fro,,.  ,1„.  :.i,.e„u.s,a.,oo  of  the 
1.  fondant  hav.,.;,  a,.tod  upon  an  inoo,r.^,.t  viow  of  his  d,.tv.  founded  up.,,.  ..,. 
h.aiost  ,n.sco..structi.„,  .,f  tho  statute.  '  ' 

/Wo-  V.  Il,dn;  .f  V.  «.  S-ll  ;  l(i  L.  J.  C.  P.  UM  ;   l ,  J,,,.,  .■j;,,. 
1-  Hamt.ir  was  tho  w.,l.,w  and  a.l«,i,.istrat,-ix  „{  hor  .loooaso,'.  l„.sha,„l,  ,.,„1 

m>b,„„  .  thoroupon  put  an  a.Ivo,li.so,no,.t  in  tho  papors  offorinj:  a  ,-.>wa,-.l  for 

...>  tho  sol...,tor  of  the  doooasod,  and  was  assured  by  hin,  tho,o  was  no  will ;  but. 


^ 
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Hi  .sinto  of  tliis,  thedofoudant  uttoiulej  at  Iho  sale  uud  made  slatemeuts  which 
pfffitually  i.icvriit.d  any  pris,,,,  i,ics..,it  fn.iii  l.id.liiifr.      After  waiting  twelve 
UM.nthH.  the  i.IaiMtiff  njrnin  put  the  Hai„o  ,.r,.|Kity  ..].  for  s^alo,  and  defendant 
a-i.iii  stoppcHl  Iho  an.  lion,     t-otkburn,  V.S..  l,.ft  it  to  tlio  jury  to  say  whether, 
aftt  r  the  interview  with  the  solicitor,  defendant  could  >till  posicss  an  hone«i    -i 
reasonable  U-lief  that  the  decease.!  had  left  a  will.     The  jury  foun.l  (hat  he  had 
not  that  belief.     Venlict  f.ir  the  plaintiff.     l)aina|,'es  :AI.  7s. 
Atkins  V.  I'lriiii,  ;j  V.  &  V.  17!). 
The  defen.lant  wr,.ngfidly  and  niali.  iously  caused  certtin  pors..ns  who  had 
agreed  t.)  sell  goods  to  the  plaintiff  to  rcfuso  to  deliver  them,  by  asserting  that 
ho  had  a  hen  uih.u  then.,  and  onlering  those  i«3rsons  to  retain  "the  gooils  until 
further  onlers  from  him.  he  well  knowing  at  the  time  that  he  hud  no  hen 
lUUI.  that  the  actu.n  was  maintainabl..,  thouj;],  the  jk^tsous  who  had  the  goods 
were  un.ler  no  h-al  obligation  t..  obey  the  or.lers  of  the  .lefemlant,  and  their 
refusal  was  their  own  (<ihintaneous  act. 

llrnii  V.  liiiWm.  L»  «'.  M.  .Sc  li.  707. 

Iliul,;/  V.  n-al/„r,l,  !)  (J.  It.  l.»7  ;  1 ".  „.  J.  Q.  It.  ;)()<» ;  ]„  J,„.  9,7 
The  lessee  of  an  hotel  agreo,l  to  sell  h^.r  lease  an.l  certain  valuable  tenant's 
hxtures  to  Tur.  or.  Oefendant.  the  ussignee  of  the  lessor,  thereup..n  gave 
n..tice  t.>  Turner  that  ho  claime.l  most  of  the  fixtures  us  lan.nor.rs  fixtures  and 
that  If  Turner  bought  then.,  he  w..ul  1  have  to  give  then,  up  at  the  end  of  the 
term  .>r  pay  detV..,lai.t  tV.r  them.  //,/,/,  that  no  ..cti.m  lav,  for  there  was  no 
evi.len.e  of  n.ah,-..,  although  defen.lant  ha.l  no  present  pi„iH.rty  in  the  g.jotls. 
/.'('/,(/■ ,(/,,/  ol/,.',:i  V.  /'//.((■,  (ISSii)  -2  Tillies  L.  ]{.  7;j;{. 
-V.  faK.ly  as-erls  that  the  phiintifts  patent  is  invali.l.  If  .V.  has  ii.>  inteivst 
m  the  plaintiffs  i.atent  or  any  other  patent,  the  jurv  will  as  a  rule  conclu.le 
that  he  acted  i.iuliciously,  unless  ho  can  sh.,w  that  he  ha.l  .some  reas.,nable  or 
pr..bable  cause  for  such  a  statem.nt.  IJut  if  \.  hoMs  a  i.rior  pat.'nt  for  th- 
manutactiire  of  articles  very  similar  to  those  mam.fa.tiire.l  bv  the  jdaintiff  the 
jury  will  i.robably  infer  that  A.  was  acting  honestly  in  .lef,.n.e  ,f  his  own 
rights  an,l  A.  will  then  be  ei.tifl..,!  to  ju.lgment,  ev.i,  though  ho  .108  failed  t., 
prove  tliMt  til.,  plaiiititfs  jiatent  is  i.i  fact  invali.l. 

IIV.v,  V.   Wn/.l,  L.  1!.  -I  n  It.  7;j(i;    u,  jj.  ,v  S.  01  ;  .'Js  I,   J   U    15  SS 

;il'7 :  20  I..  T.  277.  ■     ■      ' 

n.ihn,  V.  lin.tl„rl,o,.,l,  1!»  (i,.   It.  :j,s<; ;   .-,1    [,.  J.  ,  ],    .,;j;, .   -j,,  -i,-   j. 

279 ;   15  L. T.  CIO.  '  ■     ■ 

An.l  ■■^ee  imt,  pp.  94,  !),",. 

An  action   lies  against  a  defendant   wh..  isM.es  a  cir.-ular  stath.g  that  the 

pla..itift  s  inventi.m  "had  been  proved  t..  be  an  inf.ing..inent  "  of  hi.sowii,  when 

1...  pniceeding  had  ever  bee.,  taken  to  t..st  its  vali.lity.     V„v  there  was  ,..,  giou.al 

whatever  for  the  positive  state.,ient  made;  an.l  therefore  clearlv  1.0  reasonable 

or  probable  cause  for  making  it. 

I'ntiiii'lim  V.  Sirelf  an,!  Mniii,  oH  [,.  T.  510. 
The  defen.lant  jested  notices  on  the  plaintiff's  park  walls  an.l  elsewhere 
calling  on  the  pLiintiff's  te.iants  to  pay  their  reiit.s  t.,  the  .lefen.lant  as  -  the 
awful  hoir  t.,  and  owner  of  the  Newbuigh  estates,"  which  ha.l  f..r  manv  years 
l^'on  1.1  the  possessmn  ..f  the  plaintiff  and  bis  ,n,c.-to,s.  The  .Icfo.ui.u.t  also 
l-nbhely  a.cused  the  plaintiff  an.l  his  relatives  .,f  l.av  i..g  tainp..red  with  re.Mst.T^ 
and  committed  .,ther  fraud.s.     There  was  no  foui.datiou  whatever  for  those  reck' 
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less  charj'es  ;  and  uo  rfasonublo  -r.nmd  fur  tho  .k.fen.laMt'schiim  to  tlie  e«tule» 
Kek.  wuli,  J.,  -miito.!  an  injunction  to  restrain  any  fuilhtr  >Iande.'  o'  tbt- 
pliiintill's  title;  and  tho  Court  of  Appeal  uj)hel(l  his  deiision. 

I.fslie  V.  fact,  (1N87)  :i  Times  L.  1{.  .W|  ;  (Ihhh)  .-,  Tiims  I,.  1{.  o. 

Tlie  law  is  the  same  where  the  (lefeudaiit  is  iin  agent  or 
attorney,  and  dainis  for  his  principal  or  client  a  title^wliich 
he  honestly  believes  him  to  possess.  (//.-/v/n;(v  v.  I.e 
llrdoii,  4  Burr.  '2422  ;  tikuuml  v.  Yuuiuj,  {,.  li.  u  C  P  V>'i  ■ 
31)  L.  J.  C.  P.  85  ;  18  W.  R.  4!»2:  22  J..  T.  1C,8  ;  Dnuh,',, 
1'iii'nmiHic  TijiyCo.,  lAmited  v.  Muisou  Talhot  ninl <>tl„rs,  (\\)i)i] 
20  Tunes  L.  R.  579.)  So  where  a  man  i„wt  ii,h'  asserts  a 
title  in  his  father  or  other  near  relative  to  whom  he  or  his 
wife  is  heir  apparent.  (/'///  v.  Dononin,  1  M.  &  S.  r.;5S»  ; 
(liitsulf  V.  Mutlurs,  1  M.  it  W.  41)5  ;  5  Duwl.  (;<) ;  2  dale,  ()4  ; 
1  Tyrw.  >V  Gr.  t)J)4.)  J3iit  where  the  d;  f-ndant  luiikes  no 
claim  at  all  for  himself  or  any  connection  of  his,  hnt  asserts 
a  title  in  some  one  who  is  a  stranger  to  him,  here  he  clearly 
is  meddling  in  a  mutter  which  does  not  concern  him  ;  and 
such  oflicious  and  imnecessary  interference  will  he  deemed 
malicions.  (I'ennymuu  v.  Jinbniiks,  Cro.  Eliz.  427  :  1  Viu. 
Ahr.  551  ;  Mildmaij  ft  it.r.  v.  Stuiidi.tli,  1  Rep.  177  h  ;  Moore, 
144;  (Icrttrd  v.  Jticlwiixon,  Cro.  Eliz.  l'J7.) 


li 


IlluntrtitiiiH.i. 

LoNi'dny  mortgaged  his  lands  to  the  plaiutitV,  who  MiWo.ineutly  put  th.i.i  up 
■or  sale  by  auction.  The  defendant  who  was  atturnoy  for  I.ee,  another  credit. .r 
of  r,ove<lay's,  came  to  the  auction-room  and  state.1  puhlidy  that  Loveilay  was  a 
baukrupt  before  honnule  the  mortgage  to  the  plaintill ;  that  there  was  a  docket 
made  out  for  a  bankruptcy  commission  agjiinst  him,  ic.  It  was  not  true  that  a 
docket  w,is  yet  made  out,  nor  had  Lee  t(jUl  the  ib'fendant  to  state  this.  /A/./, 
that  there  was  no  eviduneo  of  any  malice,  expressed  or  implied  ;  and  that  therefore 
no  action  lay. 

/Ittn/mre  v.  f.e  llrttoii,  4  linrr.  •>l2-2. 

I'laintitf  held  lands  on  lease  from  Home,  which  he  put  uji  for  sa'c.  1  tefendaut 
who  was  Home's  attorney,  attended  and  said  iiubliciy  beloie  the  first  lot  was  put 
up,  ••There  is  a  suit  depending'  in  the  C.jurt  of  t'haneiry  in  nsjicct  to  this 
properly  ;  encro.-iehment.s  have  been  made ;  proceedin<;s  will  be  taken  a-ainst  the 
p\u^chascr:  there  is  no  power  to  sell  the  premises;  a  ;.".)od  title  cauiiof  1..-  nind.-," 
■Sc.  Home  had  asked  tl'edefendant  to  go  to  the  sale  and  mention  the  encroach- 
ments, but  had  not  desired  lum  to  mako  any  other  statement.  I.iltledale,  J., 
directed  the  jury  that  defendant  was  not  liable,  if  ho  hwi.i  «./.,  though  without 


J 


88 


Mi'/in.S   rAlS/Mi    ItAMAUh:. 


""'»""  V.  lli,,„ohl„,  Mclo.  .V  Mill    I 

..-t.t.,      .*"'"y  ■'"'•""    ""■•I  took  out  Mtcrs  of  «,I,Mi„istrutio„  to  thn 

.^..tuof  A.,aM,l  ,„f„,,„.,l  ,1..,  ,l..f.„„,,.,„,  „,e  la,.,l,„.,i,'  aKO>,t   thut  the      11    f 

ii.r  ,.i,,i,„i,,  ,„  „,,„,,'«   ;,,'"• '" ;'"  "■•"""  '■■'  •I""'"  •'  'i'i«. 

•V"'      /  V.  )•»»„;,  r,.  I!.  ,-,  c.  ]..  loj.  :,,,  J    J   ,,  ,, 

.«:'5^"rs;;:r;:;,ll,;r:i7:-*:-::i;;;';:«T' 
...  i.i-  *;;;;:,■"*,,','■' ""  ■ "■"•■  ■■■  "■'  ■•"' <>■ >  .-i™  ~"~ 

""m'^r;";''','."'""  '  "■  "■  ""■■  '"  '■■  ■•■  <'■  "  ■■"> :  <-•  W  B 
•'•W;   .0  L.  T.  3(iti ;  9  1{.  L's.).  .->-'».  Ji. 

II.    ll.nl.s   ,rhirh    />/.7''0V./,. //.■  ^■,,J,  .,/,,,, ;,,,,,,.^,/ ^^^.  ..^^^^  ^^^ 

.iiiotlin; 

Not  all  snch  wonls  .10  .ctional^le.     A  man  ,nav  ahvavs 
'"tt  !ms  own  .00,1s.     ir,.  may  ..vn  nam.  his  rivals  in  I 
tm.le,  compare  his  goods  with  theirs,  an.l  assert  tl 
own  , ...Is  are  better  than  theirs,  eith.;  genen^      rt L 
a..K.,lar  respect.     The  Co.n.^s  will  not^nter  on  an  U^^ 

n.f.-s,u.he.p-Loiorop;:!r^;t::^:x!^:^^ 

asserts  no  fact  ahont  his  rivals'  goo.ls.     But  if  a  nnm  ^ 
h  u.h„g  his  ,nvn  goods  an.l  expressing  his  opinion  t  at  Z^ 
ne  superior  to  the  gou.ls  manufacture,]  hv  others,  goe    o' 
to  make  assertions  of  fact  about  his  rivals' goo.ls,   vhid    b 
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cannot  prove  t.)  Im'  trne,  sncli  «1isj)aiaf,'t>ni»'iit  will  giv."  riso 
to  an  action  on  the  casp,  prov  .hI  the  words  1...  imhlisluMl 
without  just  cause  or  occasion,  and  special  diuiiagc  ensue. 

To  give  instances.  Any  trader  nuiy  say  :  "  My  goods  are 
the  hest  in  the  market ;  they  are  far  superior  to  A.'s."  And 
no  action  will  lie  for  such  words,  even  though  they  he 
written  or  sjoken  jnaliciously  and  cause  special  damage  to 
A.  Hut  if  he  asserts  without  just  cause  that  "  A.'s  food  for 
infants  contains  large  quantities  of  starch,"  or  "  There  is 
opuun  in  ]$.'s  soothing  syrup,"  when  there  is  no  starch  or 
opium  in  either,  and  damage  follows,  hoth  A.  and  J3.  have 
a  good  cause  of  action  on  the  case. 

Moreover,  as  we  have  already  seen  imit,',  p.  34),  the 
defendant,  while  purporting  to  attack  only  the  plaintitt's 
goods,  may  use  words  which  defame  the  plaintitt"  personally 
or  in  the  way  of  his  trade,  and  so  render  himself  liahle  to 
an  ordinary  action  of  libel  or  slander.  Thus,  if  he  said  of 
a  baker,  "  He  always  buys  mildewed  flour  for  tiie  bread 
which  he  supplies  to  the  workhouse,"  this  would  he  a 
slander  on  the  baker,  as  well  as  a  disparagement  of  his 
goods,  and  for  such  words  an  actioii  of  slander  would  lie 
without  proof  of  any  special  damage;  if,  however,  actual 
damage  could  he  shown,  the  baker  would  have  in  addition 
an  action  on  the  case.  The  action  of  slander  would  die  with 
Imn:  the  action  on  the  case  would  survive  to  his  executors. 
[Ihilrh.inl  v.  M,';j,;  (1887)  18  (^.  15.  D.  771.) 


The  three  preceding  paragraphs  are  an  attempt  to  state  the  net 
re:iult  of  the  decisions  on  this  point,  which  at  first  sight  appear  to 
contlict.  The  old  authorities  have  been  quuliaed  to  some  extent  l.y 
recent  deeib.>,-is. 

To  review  briefly  tlie  cases  in  their  ehronologi^^al  order  •  in 
Ilarmau  v.  />,/«»//.  (1731)  2  Str.  8!»8,  which  was  an  action  for  a 
1.  -1  on  a  tradesman  in  the  way  of  his  trade,  the  Court  of  King's 
Bench  expressed  the  opinion  that  it  was  not  actionable  for  a  man  to 
advertise  that  he  can  make  as  good  articles  as  any  otlier  person  in  tiie 
trade.  Krun.  v.  IlmUr,  (1844)  f,  Q.  B.  624,  was  argued  on  demurrer, 
llie  words  are  set  out  mite,  p.  35  ;  they  related  onlv  to  the  plaintiffs 


1H» 


lit, It  lis   r  n  si\(/    HA  MA  OK. 


Ko«.I«.     No  8,M>c.«l  .lamaKe  wuh  allege.!.'  and  the   Court  held  tl.o 

cecarutum  l.ml.     y,,.,,,,  v.   .l/,.m..  (1«02)   a  U.   .V    S.    'i.jj .  j,'.^ 

ij.  J.  g.  J{.  (,.  was  al«o  argued  on  deuuurer.      S|,ecial  .ianiap,  wan 

ullv«e.  .  neverthdess  ti.e  Court  l.el.l  the  declaration  bad  on   tl.o 

ground  apparently  that  the  falsity  of   the   words  wa.  not  alleged 

with  Milhcient  precision.     Cockhurn,  C.J..  said  (32  L    J    y    u 

nt  1-    H):  ..Tho  defendant  is  alle^-ed  to  have  fal8e!y"a„d   mali* 

eiouslv    pul.l.shed    a    .lisparaging  comparison    hetween    the    oil 

•iiunu  actured  l.y  the  plaintiffs  and  that  which  ho  was  advertising  • 

•  .  .  It  is    rot    averred    that    tho    .lefendant   falsely  renresent^.l 

that  the  oil  of  theplainuirshada  reddish-hrown  tinge,  was  nu.ch 

hick.T  and  that  it  ha.l  a  more  .lisagr.eable  o.lour.     If  that  had 

been  falsely  representee!,  and  special  damage  hud  ensued,  an  action 

1.1"   :t  have  b«M.  maintained.-     In    IlV./.n,   C„„„ti,,  m„„„,,   <•'„ 

V.  Jm,,::  Cl,r,n,n,l  M,n„i,y    Co..    (1H74)    L.  I{.    <J    Ex.    218     which' 

was  also  argued  on   demurrer,   the   words    complained   of   were 

'"""'.t'""' Y'"'"l"''«"^-^^->^l'"""«  ^'f  tl'«  I'lainliffs' and  the  defen- 
'lii'its     „.oods    re.i.ectively.       It    was    stated    as   a    fact    that  the 
plaintiffs  guano  "appears  to  contain  a  considerable  quantity  of 
'•opn.!il.s,  and  .s  altogether  an  article  of   low  quality."     Special 
.iumage  was  alleged,  and  it  was  held   that  the  action  lay.      Ifhi,, 
^.^^.lln,,  f  1H..J  A.  C.  1..,,  was  n.erely  a  case  of   a  n.an  puffi  ' 
Ho.v„good.s  and  expressing  his  oph.ion  that  they   woe  better 
than  h.s  ru-al  s       Lord  Watson  stated  the  law  thus,  in  mit.  v 
,":;:  ^!''-''^  ':''■  "^  f'-  l«-  "livery  e.xtravagant  phrase  used' 
.  tiadesmau  m  commendation  of  his  own   goods  may  be  an 
I  "i'lied  chsparagement  of  the  goods  of  all  others  in  the  same  trmie  • 
...ay  attract  customer-  to  him  and  diminish  the  business  of  other.s 
;o>>ellasgo..d  and  even   better  articles  at  the  same  price;  but 
tlus.s  a  d,«paragen.eut  of  which  the  law  takes  no  cognixauce  •• 
Similarly,  m//.W.,,.A.v.rr,//./..,,,,,  [ley.,]    l  y.  B.  80,  the    Couit 
was  of  opunon  that  the  defendants'  circular,  when  attentively  read 
eumo  to  no  niore  than  a  statement  that  the  defendants'  whit.>  xinc 
«as  equal  to  and,   nuieed.    somewhat    better   than    the  plaintillV 
l^\en  If  each  particular  charge  of  falsehood  is  established   it  will 
0.  y  come  to  this  -  that  it  is  untrue  that  the  defendant     .It 

r  al  i     Lllr    ''/■'"'"!:' .^'''  '"''•''"«  *'"'*  '*'''''-^"^^»'  ^re  imma- 
__  '^"'  "'^'^  ''  ""'  "^tionable For  a  person 

*  J.iudley.  M.K.   i«  i„  error  in  //„/,/,„,/,  ,,  IIVM»„o„.  ri8.„n  lTrV..t  »  .l-- 
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in  track  to  jtuflf  liia  own  wares  ami  to  inoclaiui  tlitir«iii)eriorit)over 
those  of  liiti  rivals  is  not  actioimble.  .  .  .  But  iu  Wniifj  v.  Manae 
it  wap  iwintt'd  out  that  tlure  were  different  ways  of  disparaj^in^  a 
man's  goock  that  some  false  statements  alwut  tlit-ni  nii},'ht  l>e 
actionable  if  special  damage  could  be  proved,  and  U'esttm  i'mtntirt 
Miiniire  Co.  v.  IjUHih  Chem'ual  Muiinrr  Co.  was  decided  on  this 
ground.  Hut  in  Yohihi  v.  Macrar  it  was  also  pointed  out  that,  if 
the  only  false  statement  complained  of  is  that  the  defendant's  }:toods 
are  l)etter  than  the  plaintiff's,  such  a  statement  is  not  actionable, 
even  if  the  plaintiff  is  damnified  by  it."  (Per  Lindlev,  M.l!., 
[181>!)]  1  Q.  B.  at  pp.  92,  93.) 

It  is  clear,  then,  that  the  general  rule  laid  down  by  Brauiwtll,  15., 
in  ll'mtiiii  Ciiiiiitiex  Manure  Co.  v.  Imuih  Chminl  .,l,iiiiiii-  Co.,  that 
"an  untrue  statement,  disparaging  a  man's  goods,  pul)lisbed  witii- 
out  lawful  occasion,  and  causing  him  special  damage,  is  actionable," 
is  stated  too  widely.  liut  it  is  submitted  that  the  decision  on  the 
facts  alleged  in  that  case  is  still  good  law. 

lIluitratioHi. 

Tho  Jt-feiuknt  publisheil  an  uilveitisemoiit  cautioiiiii<;  tin-  juiMic  that  tho 
plaintiff's  "  solf-aetiii';  tallow  syiilidiiri  or  liibiicatora  "  wa:«t'il  tlin  tallow.  Xo 
f-lH-fiul  tliiuiu<,'(-»  vtiii  alU'gtxI.  //f/(/,  that  the  words  we  n/  not  a  libul  on  the  iilaintitV 
uilher  {^i^nerally  or  in  the  way  of  his  trade,  hut  were  only  a  rrllection  ujion  tho 
gi)o<lr>  sold  by  him,  which  was  not  actionable  without  j  roof  of  speuial  dania^'e. 
i:r(i„i  V.  /I<tili,w,  :>  ti.  B.  tiJJ ;  U  li.  J.  (I  11.  l:!0  ;  Dav.  &  M.  .JitT  ; 
H  Jur.  571  ;  tiute,  p.  .'io. 
Tlio  defendant  published  a  certiticate  by  a  Dr.  Muspratt,  w  ho  had  tonipareil  tho 
plaintiffs'  oil  with  the  defendant's,  and  deenieil  it  inferior  to  the  defendant's.  It 
wasallej;ed  that  the  certiKeate  was  false,  and  that  divers  cu.sfer'ierr'  of  tbe  plaintills 
after  reading  it  had  ceased  to  deal  with  the  pl.iintitfs  and  ^'oii>-  over  to  tho 
defendant.  Hell,  that  the  plaintiffs'  oil,  even  if  inferior  to  tho  defendant'-',  might 
still  bo  very  good  ;  and  that  the  falsity  was  alleged  too  generally,  and  '  ■  there- 
fore no  action  lay.  It  was  consistent  with  the  declaration  th-f  eviry  wnrd  said 
alH)ut  tne  plaintiff's'  oil  should  l)0  true,  and  the  oidy  falsehood  the  as-erticju  that 
defendant's  was  superior  to  it,  which  wouhl  not  be  actionable. 

Vvii,,,/  owl  ithfiit  V.  .t/drrof,  a  B.  v'^  S.  201 :  :!2  L.  J.  U.  H.  <> ;  11 
W.  R.  C3 ;  9- Jur.  N.  S.  J39;  7  L.  T.  AoA. 
The  defendants  falsely  and  without  'nwful  occasio:.  published  a  detailed 
analysis  of  the  plaintiffs'  artificial  manure  and  of  their  own,  and  stated  that 
the  plaintiffs'  Ttianure  appealed  to  contain  a  considerable  quantity  of  coprolites, 
and  was  oltog.thor  an  articlo  of  hiw  quality.  Special  daniai.'e  having  resulted, 
held,  t'  it  tho  action  lay. 

W'eAtrrtt  Ctiiintiex   Mr.uiirr   <'".  v.  tttwrx  t'ht^r.itttl   \ln:iv:r  f'.;.,    [.,    V.. 
9  Ex.  '.>18  ;  ^3  L.  J.  Ex.  171 :  '1\\  W.  K.  :,. 
The  plaintiffs  uiauufuctured  and  s(d  I  (to  tho  defendant   among  others)  a 
'•  Food  for  Infants."     The  defendant  affixed  to  bottles  of  the  jdaintiffs"  Food  a 
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;;-!    healthful    th.M    .„y   ot......   ^  .pa ^  ^^  :t;  '     ! "f  '"  "'7  "y'"''''- 

'''""uthy  AVhitc,  chemist.  l'o,ts„Kutl  "     // "/  t  L  f  ,  '  .•  "     """'   "*■"■'"• 

iKtioi.  lay.  "''''>  "'"t  foi  such  il.si,a,af;fmei,t  n„ 

Jiut  see  . I /,««v.  .)/,•//„,.•, /^-„,.,...^, 

.     dim)  iM  r,.  T.  722 ;  21  Ti.nes  L.  K  ;j„  '         -  "'"' ' "" '• 

ill"  I'l.inititr  a.Ml  tho  .lef.MMlant  wcv,.  th..  „wn...<    f 

= S5  ,,:'■;;  if  7f^^-"='""'.rE;;;.::;;:^''^ 

'l.uua.;,.  was  ,„„vi.,l  the  a.ti.>ii  fail,.,].  '     '      "'  "'"*  ""  "" 

/..'/',.  V.  A/./,,  //,,,  (l.,0,J)  ^;,  ^  ,„„,^  J  _  ^j_  yy 

A  lawsjaper  published  a  statcinciit  that   thu  nlaintitV  •     1 

^>...w„  that  „„.  ,,.,„.„  ,,.,,'all..„  in;l::„        '    ,  £  .'X -T""""  .  ''   ''-'' 
Uiii.' thus  a(ri(  fed    In.t  f..  .„  .1         -1  ""        '"  "''*'>'^   "'"ivi.utati.iii  (if 

~,f.,«,,.„j-;i;;:;rt:sx;i;r 

Tlic  ilootriiio  tluit  a  iiniii  nuiv  nuff  life   „„.„  „„„, 

<■-''.<  of  «N.m,vryr,.fus,.,l,,,i,^..,f,,..  ^'"''''   "''-'•       ^''^  "'" 

' ^--'^^'^''^"^^^^^^^  "- -.■■.^" 

"^■^ "■"- --•"'-•-'-•-- ^::i''xii:;h,''iL:i:r 
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advertiacil  that  ho  Iiiul  won  it.  The  Supremo  Court  of  Uoorgia  rcliisod  to 
fjrant  an  iiijiiiiction  on  the  followinf,'  ffrounil :  Tho  dofondant  is  "  iml.lisliinj> 
iiiitnitlis-lios  if  you  will  i-alculutod  ami  iiit.'iidod  to  holp  hims,.lf  and  dan.ajro 
tho  conijdainant.  To  say  that  hi"  may  bt-  enjoined  from  doing  this,  is  to  sav 
that  tho  writ  of  injunction  may  issue  to  restrain  a  lilwl  or  to  stop  slander"  ; 
which  in  those  days  it  could  not.  It  i.s  .s\ihmitted  tliat  tlii.-  would  now  Iw  liehl 
actionable,  if  plaintiff  could  ehow  a  loss  of  business  in  conse<[nen(  ,>  „f  the 
defendant's  advertisement. 

Siiii/ir  Miiiiiifiiiiin-iii'i  Co.  V.  h<mu:<ti,-  Siiriii'i  Marliiiif  r,,.,  (l,S7:t) 
v.)  (ieorf,'ia  Hep.  70  ;  1 J  Anicr.  l!ep.  (!71. 
A.  and  li.  each  invented  a  system  of  hot-air  treatment.  B.  issueda  pamphlet 
in  which  he  appropriated  to  his  own  sy.stem  favourable  notices  which  A.'s  system 
had  receive<l  in  the  I're.ss,  omittin-;  all  mention  of  tlie  jilaintitt's  :..ame.  There 
was  evidence  that  some  of  the  plaintitT's  patients  were  misled  by  these  extracts, 
but  no  evidence  of  any  actual  dama-fc.  V/,/,  l,y  Stirling'.  J.,  that  in  the 
absence  of  any  attem])t  by  the  defendant  to  p  -s  off  his  system  as  th(>  plaintill's, 
the  Court  ouffht  not  to  interfere  by  way  of  interlocutory  iiijuiution. 

TiilhniKiu   V.    Ihtir»ii,ii   Uti'liaid   llent  di..   [IDOo]   1    Ch.    1;   (is   f,.  ,J. 
Ch.  Ills;  (i!)  L.  J.  Ch.  Ki;   IS  \V.  IJ.  Mi;. 
Of  cours(\    if  the  words   used  by  the  defendant   amount  to  an   attempt  to 
"pass  iiff "  liii  ;.'ocids  as  the  jdaintitT's  gomls.  an  action  will  lie. 

Iliniiiiiii/itiiii     Viiii;/(ti-   Itriirtri/  Cn.    v.     I'uinll,    [IS!)7]   .V,    C.    710- 
fiii  1,.  J.  Ch.  7(>;i:  7i>  I,.  T.  7!t2. 

Now  iissniuiii<r  tliiit  the  words  aro  rcasoiiiibly  (•apiil)!^  of 
bcinj,'  c'oiistnied  as  an  actioiialili'  (lisparaf^'cuicut  of  the 
plaiiititi's'  ejoods,  "  to  support  such  an  action  it  is  necessary 
for  tlic  plaintitt's  to  prove 

(i.)  That  the  statements  complained  of  wer(>  untrue; 
(ii.)  That  they  were  made  mahciously,  /,,■.,  without  just 
cause  or  excuse  ; 
(iii.)  Tliat  tiie  plaintiff's  have  suffered  siiecial  daina"e 
tlierel»y."  (Per  liord  Davey,  in  //„,/,,/  /;„/,/,„; 
I'oinlir  Cii.  V.  W'liijhl,  Cni.-inlrii  ,(•  <  n..  (I'.MMI) 
IH  Kep.  I'at.  ('as.  at  p.  •»!».) 

Wluitlier  the  words  aro  roiisoinibly  capahlo  nf  beiiij,'  uiuu'tioiiabh! 
(liKiianioemeiit,  is  aquoslion  for  the  jiidgt! :  all  oilier  (juostions  are 
for  the  jury.  If  the  words  aro  incapable  of  lieiii^'  an  aelioiiable 
ilisijaraseinent  the  judge  should  .slop  the  ease;  or  the  Coinl  will, 
on  aiiiilieatioii  under  Order  \XV.  r.  I.  strike  out  the  Sialeuienl  of 
Claim.     {Iliihhiirh  v.  U'ill,iii>:nii,  [IH'.Mt]  1  {).  l\.  ,S(;.i 

It  is  somewhat  difficult  to  deline  the  precise  d(>f,'ree  of 
malice  necessary  to  su,stain  the  action.    In  ll<'st,m  Coinuia^. 


- 
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<(r.  V.  Laur,,  ,fr.,  the  Court  held  that  it  was  sufficient  if  the 
wonls  were  puLlishe.!  without  lawful  occasion.      Tn   lio,,,,! 
J><dw;,  I  oauin-  Co.x.  ffri;,ht,  Cro.ssl,,,  ,!'■  Co.  (18  lien    Pat 
(as    95  at  p.  09),  Lord  Davey  treated  "  nialieiously  ■•  and 
witliout  just  cause"  as  convertible  terms  in  actions  for 
disparagement  of  goods   and   as   equivalent   to  "for   the 
purpose  of  injuring  the  plaintiff  and  not  for  the  l.o,ui  ti,h' 
protection   of   the  defendants'  rights."*      This  view    was 
adopted  hyColhns,  M.l{.,  in  delivering  judgment  in  l>n„lo, 
l,mnn„U.-  lj„rCo.  v.   M„ho„    Talhot   m<l  othns  ((Um)  •>() 
rnues  L.  lUt  p.  580).     Of  .ourse,  clear  evidence  of  anv 
other  kind  o    actual  malice  will  he   sufficient.    (See   .,.;, 
p.   H4.)     If    the    words    were    published    on    a    privil,..,ed 
occasion     he  phuntitf  must,  .f  .ourse,  prove  actuil  malu-e. 
'  -  V.  '../,,, SGI.)  I.  U.  4  g.  V,.  at  p.  7:37  ;  Ilolsn,  v 
l>r>'lJurhoo,l,  (1881)  1!»  Ch,  ]).  ,it,  p.  ;.8s  ,  "' 

The  mere  fact  that  the  plaintirtand  the  <lefendant  are  rivals 
;n  he  same  line  of  business  is  by  itself  no  evidence  of  malice  ; 

"1-.  .  It  ratVr  tends  to  negative  malice  ;  as  it  renders  it 
l'H)bable  that  the  words  were  published  with  the  object  of 
l|'-o.not.ng  the  defendant's  own  trade  and  not  of  injnring 

'"  i;'"-nt.rt.     "  It  was  not  malice  if  the  object  of  the  write; 

mlVr'"'  ;  rr"  '.'"'^''""''  ^''°""''  ^^  the  same  time  it 
might  nc.dentally  injure  another  person's  business  To 
'"al<o  the  act  malicious  it  must  be  ,lone  with  the  direct 
oiyect^of  injin-mg^hat^  '"'«'"<'««•     Therefore, 

.nl-  ,1,,.,  ,,„  w„,,ls  w,.ro  pu,,li.,,o.l  w.th„ut   "  j.;H,i,i..„tio„   '  o   "  '  ,h    .t         „ 
.au.o„r™o."    (A,,,,,/,,  v.  ./^,.  (,s.;,)  ,  iU  n.  2UU  ■'■'Ljnn  ^n- 

-.4-..  ri.L      V:.   ;      ,'        '■'"""•'■!i""<;,i/ (■..., ..s,,,,!/,  ir.-/..,,(-,.,ri!t();iT'Iv  I! 

^: '  i  t  i,r :r "  "",'^'";'f '— "'  •■•  "'-•'-.....  a  ,„.„.,,;,;::;.:: 
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the  iiiPie  fact  that  it  would  injure  aiioth 
was  no  cvidencp  of  malice."     (IVr  Colli:, 
PiiniiiKitic   'I'liiY    Co.,    lAiiiit,;!    V.   Muimi    7 
(1004)  20  Times  L.  l\.  at  p.  581.     And 


er  lUTson's  Imsint 
ins.  M.l!..  in  Ihml, 


llliut 


niil   oilier; 


SH 


[ISa.J]  A.  ('.  at  1).  1('.4.)      The. 


sec  W'hitr  V.  .1/,/// 


■e  IS  no  malice  in  honestly 


repeatmg  another  person's  api)arently  honest  statement. 
(Ihirrftt  V.  As.miatrd  Xvir.'^iHijHrs,  Lhl.,  (1<)U7)  •>:}  Tmw^ 
L.  1{.  C(')().) 

III.    Til  mils  0)    l.,',j„l    l'nhr,;liiiqs. 
The    plaintiff's   l)nsiness   may   also    1...    injured    hy   the 
defendant  issuing    circulars  or  oth(>r  notices  warnin-  the 
plamtiff-s  customers,  or  the  puhlic    g(.,„.rallv.  not  to  huv 
Ins  goods  on  the  ground  that  they  nre  infringements  „f  a 
patent  of   the  defendant's,     jiut  when    this   occurs    it  is 
p  nerally   the   case    that   the   defendant   has   a    suhsistin- 
J)atent  for  articles  similar  to  the  plaintiff's,  and  is.sues  the 
notices  in  the  honest  and  I'easonahle  defence  of  his  rights 
thereunder.     If  so,  no  action  li(>s.     It  mav  he  said  that'the 
defendant  shmdd  defend  his  rights  under  his  patent,  not  hv 
issuing  such  notices,  hut  hy  hringing  an  action  a-ainst  the 
plamtift     fur   infringement.      And    if    the    defen.hint    has 
hrought  such  an  action,  the  fact  always  tells  in  his  favour  : 
as   it  is    cogent    (though    not    conclusive)    proof  thii<    h,' 
honestly  helieves  that  the  plaintiff's  goods  are  an  infringe. 
nicnt  ot  his  patent.     I'.ut  the  defendant  is  in  no  w.v  l.ou^i.l 
tohringan  action:  and  his  not  doing  so  is   ;,  .  j,roof  „[ 
nMhijhI.'s;  the  infringer  may  desist  on  warning  h,  ni-  ..iven 
or  he  may  not  he  worth   suing.     '-A  man  merelv  gisi,,- 
nono    that  his   rights  are  hcing  infringed.  h<.|i,.vin-  tli'i't 
they  are  hemg  infringed,  is  n..t  to  he  suhjeeted  t,.  iin'a.tioi, 
foi-givmg  that  notic.N  even  although  he  d.x's  un[  follow  up 
lliat  notu-e  hy  hringing  an  action   at    law  for  tlie   inliin.^e 
"lont."     (l\.r    Jossel.    .M.R.,    Ju    lUsn,  v.    iWolh.rhood.  ^\h 
Ch.  I),  at  p.  ol'.t.) 

Bui  Ihougli  the  fart  that  thfl  <l«fon,lan(  I.ns  pon.n.ence.l  an  action 
for  nifrnige.nent  against  the  plaiiUitV  will   Kfiu-iMlly  provont  the 


i 


m 
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plaintiffs  succeeding  in  an  action  at  common  law  for  damages  caused 
to  liis  business  by  the  defendant's  tlireateiiing  notices,  yet  tlie  com- 
mencement of  the  infrinRement  actioinnay  itself  enable  the  i>laintif! 
to  stop  the  further  circulation  of  such  notices.   This  however  depends 
largely  on  the  language  of  the  noticen  themselves.     If  they  are 
merely  general  warnings  against  possible  future  infringements  of 
the  defendant's  i)atent,  they  will  be  deemed  hairaless.     l?ut  if,  in 
the  opinion  of  the  Court,  they  tend  to  prejudice  the  fair  trial  of  the 
action  they  will  be  restrained  as  a  contempt  of  Court.    (/•'»«,■,•  Vrshi 
Co.  V.  Bni,n,t  (1,1,1  M,,,),  -,<;  L.  T.  13G  ;  4  K.  P.  C.  1!»1 ;  (i„ul,ml  „i„l 
aiwthr  V.  Limh,,;/,   5(!  L.  T.  506;    Cats  v.  Chaihri,-!,,  [18i)4]  1  Ch. 
847;  (>:>  L.  J.  Ch.  3'W.     See  however  Dnnhp  ]'iieii,i,(ili,-  'J',/,-,-  <•,,, 
Cli/I,.,,  R„bh,r  Co.,  (iy02)  ly  Hep.  Pat.  Cas.  5-27;  Ila„keUa„lf  11,11 
r<).  V. //»^•/()■;)«,.»,  (l!>04) -20  Times  L.  1{.  (iOG ;  21  Hep.  Pat.  Cas. 
4i>7  ;  and  poxt,  p.  435.) 

UluHtratittus. 

Tho  (lefpiiilant  had  a  subsisting  patent  for  tho  manufacture  of  spooliii- 
matljMirs  ;  so  lia,l  the  plaintiff.  The defonilant  wroto  to  certain  iiianufacturerN 
iustomcis  of  ll„.  iilaintilT,  wai-ninfj  them  against  usiii-  the  plaintiff's  machine! 
on  the  -roiiiid  tliat  it  was  an  infrinftement  of  the  defendant's  patent.  //-/./.  thiit 
••  tlie  action  could  not  lie  unless  tho  j.laintiff  atlirmativel y  proved  that  tho  d.'feii- 
(1  ints  iluim  was  not  a  hvnf,  Ji,h  claim  in  support  of  a  ri^'ht  wliich,  with  orwith- 
oiit  caiis...  \w  fanci.'d  lie  had,  but  a  ,„„h\  fi.lc  and  malicious  attempt  to  iuini,. 
the  pl;,iiiliir  l,y  a>s..itinjjr  a  claim  of  right  against  his  own  knowledge  tliat  it 
was  without  any  foundation."  Kvidenco  to  show  that  the  defendants  patent, 
thou-li  Hil.si-.ting,  was  void  for  want  of  novelty,  was  not  admitted,  as  1  eing 
ineloMiiit  in  this  action. 

llVf"  v.  Weil, I,  I,.  B.  4  H.  15.  TJjO,   T.'JT  ;  10  1!.  &  S.  ,51  ;  3.S  ],.  J    (^    |i 
NS,  ;J27  ;  ;.>(i  L.  T.  i>77. 

'Hie  dilendants,  who  owned  the  copyright  of  a  picture  hy  Millais.  is-u.'d  a 
ciiviilar  threatening  proceedings  against  all  pe.-.oos  who  bought  copies  of  tl„. 
idaintilT's  iiKiga/.iiie,  containing  a  woolwork  lattern,  which  the  ilefendant- 
wroiigly  deemed  to  l^e  an  infiingement  of  their  coipyright.    Thoplaintitf  bn.ught 

an  action  for  an  injiiiicti and  also  for  damages".     Ue  failed  to  pro\e  thal'^li.. 

had  siistan.  <I  any  damage  :   wherefore  the  Court  of  .Vpjieal  refuse<l  to  grant  him 
any  'iijunction. 

/'iW.I    v.    /.'/•e../,,,      I,-,     (    h.    I).     22  ;      li,    I,.    J      (-^      J,|0  .     OJ,    ^V      JJ     f,-   .      ,., 

I..  T.  71. 

11,1, inn, r.~iiiitl,  Sl.„lii,,i  Hi,,!,  (',..  v.  I)„hli„  Sk„fi„,i  l!i„l.-  r,,,,  ](|  J,-.  It, 

lint  a  iialentee  is  not  enlith-d  to  publish  statements  that  he  internist.,  iiislitute 
legal  proceedings  m  order  t.Mh.ter  jh'! sons  from  piiicha-ing  alleged  infiiiigement- 

of  hi~  iiatent,  unless  he  does  1 >tly  intend  to  f.dlow  up  siich  threats  bv  really 

taking  such  proceeilimr« 

/.'..//,«.,  v.  //,„/,.,  |„  1{.  l.j  K,j.  ;j,5j  ;    (1  J,.  J.  fh.  ;i^H  ;   'JO  W.  1{.  i;s7  ■ 
2t>  L.  T.  j(i. 


'I'll HEATS  (ll-^  I'llO'El.DtSds. 


97 


Axmaun  v.  f.im.t,  L.  B.  18  K,i.  ,jaO ;  43  L.  J.  Ch.  655;  12  W.  B 

"Hi*. 
Wntiun  V.  Trask,  6  Ohio,  531. 
Tho  holder  of  a  imtout,  tho  valiuty  of  which  is  not  impeached,  who  is^uee 
notices  to  tho  trade,  allegi.ij;  thut  certain  articles  are  ii.frinKemci.ts  of  his  patent 
an.I  thieatenmjr  k-al  i.roccedir,f,'s  a^rainst  those  who  purchase  them,  is  not  liable 
to  an  action  for  damages  l,y  the  vendor  of  those  articles  for  the  injury  done  to 
the  vendor's  trade  thcrel.y,  i)iovidcd  such  notices  are  issued  4„,„;  fi,l,  ;„  the 
belief  tliat  the  articles  complained  of  are  infrinjieuients  of  the  patent      Nor  is 
ho  liable  to  be  restrained  by  injunction  from  eoiitinuing  to  issu.  them  until 
It  -s  i.roved  that  they  are  untiue,  so  that  his  further  issuing  them  would  not 
be  liiiiiii  Ji'lr. 

JIahty  V.  lin,th,rhu<>l,  1!)  Ch.  D.  386;  51  L.  J.  Ch.  233  ;  30  W.  B. 

•j;y;    15   L.   T.   (ilO;    aflirmiu},'  the  decision  of  Jess^l,  M.E.     15 

(-•h.  I).     11  ;  i\)  I..  J.  Ch.  -m ;  29  W.  1!.  9  ;  ii  L.  T.  3<i(i 

The  defendant  au  .  .d  by  letter  to  grant  tho  [.laintitf  a  liccnco  under  his 

patent ;  and  the  plainlill  at  once  commenced  to  inako  and  sell  go,«ls  in  accordance 

with  the  patent.     Then  disputes  arose  us  to  the  form  in  which  the  licence  was  to 

be  drawn   up  :    and  thereupon   the  defendant  pubbVLrd  advertisements  and 

cuculars  threateiiinf.'  the  plaintilfs  customers  and  others  with  proceedings  for 

mtrinjrcment  ..f  his  patent.   An  injunction  was  granted  to  restrain  thedefeudaut 

Irom  tliu.>  derogating  from  his  grant. 

r/,,,/,- V.  .hi;.,  L>1  W.  I!.  l.-.U,  Ttil. 
Tlie  defendant  obtained  in  187!»  a  patent  for  folding  wiiah.w  screens.  In  1885 
(after  six  years'  undisturbed  p<,ssessioi.  (,f  this  patent)  he  issu...!  a  circular  calling 
attention  to  it,  and  threatening  proceedings  against  all  infringers.  The  plaintiff, 
who  a!>o  made  folding  screens,  comniencod  an  action  to  restrain  the  issue  of 
tbi-  circular  to  his  customers  ami  others.  Then  the  defendant  commenced  an 
^eti.iri  against  the  plaintitf  for  infringement.  In  tliat  action  ho  failed  ;  tho 
l.laiiiliir  proved  tho  defendant's  patnit  invalid.  Still  ISacon,  V.-C,  held  that 
the  (IcfendaMt  wa>  p<Tleitly  justiticd  in  issuing  the  circ.ilar  at  the  time  he  did 
^o;  tliat  there  was  no  e\idenco  of  any  malice;  and  lie  dismissed  tiio  action 

without  ciists. 

Ihnmr  v.  .S'Aio/.,  3  Keports  of  I'atent  Cases,  l!i:i. 
.^"7;/  v.  AV.oy,  'J  J{.  I'.  C.  'Jll  ;   51  I,.  .J.  Ch.  132. 


/iileriiii  IiiJiiiiiiiiiH, 

Whi'iv  a  pbiotitf  ajiplics   for  an  in(,nm  injn  '.i.foru  the  trial  of  tho 

action  tc)  restrain  tlie  defendant  from  continuini  lo  circulars  or  notices 

asserting  that  tlie  plaintilf  in  .-elling  certain  goods  Iriuging  tho  defeudaiit'i- 

patent  rights,  or  that  tho  jdaintiff  lias  used  label-  for  his  go,)ds,  wliich  the 
di'fcndant  alone  had  the  right  to  use,  and  tb/eateniiig  Mie  plaintiff's  .■ustomers 
with  legal  proceedings,  the  .;,"■«  lio  on  the  plaintilf  throu.liout  to  jirove  malice, 
falsity,  and  damag.'.  It  is  f,,r  the  plaintiff  to  prove  that  the  .ielfudanfs  state- 
ments aie  fal-^f..  iind  if  no  ...•ci^,;  /;,/,',  is  pvovd,  so  that  no  dM.r>;ige3  could  bo 
ivcoveicd,  the  Court  will  not  grant  an  injunction.  If,  however,  in  a  judicial 
proceeding  tlio  deo'ndanfs  stabinonts  are  proved  to  be  falso  in  fact,  and  tliero 
IS  any   .■videiee   that   he   intrnd-   to    continue   issuing    tlicni,    an    injunction 

o.L.s.  u 
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will  K'  granted  restriiiiiiii^'  any  further  publieatiou,  which  iiecw«irily  now 
wuulil  lie  iiiuiii  Jitle. 

Uiiniett  V.  'J'lik;  45  L.  T.  74:!. 

J  .III,  iKini  V.  l.ithiij'ii  I'.jtimt  11/  Mtiit  I'll.,  4J  L.  T.  '■>'. 
In  fiut,  a  very  Btriju;;  priiml  finie  cane  must  l)e  sh.iwn  by  tUo  iilaiiititl'  (or  the 
Couit  til  restrain  the  /».;»<  >/f  issue  of  tirculirs,  warning'  jki  sons  that  if  they 
buy  of  the  iihiiutiH  they  will  infriiifio  the  defeuJaiifs  patent  and  bo  lial>le  to 
j>ri>eeedin^'s. 

Hiicii'ti'  Aiiiiiiijmr  ilia Miiniif'artnrta  lU  (llititt  v.  Tilfilniiiiii'a  I'littnl  Smut 
I!l,„t  r,..,  i.j  C'h.  J).  1';    o.i  I..  J.  C'h.  1  ;   yj  \y.  1!.  VI  ;  4!)  h.  T. 
451. 
The  plaiiitilTs  were  the  makers  of  "  Rainbow  Water  liaiseis  or  Klevatoni," 
and  they  loinnicneed  an  action   lor  an  injunction  to  restrain  the  defendants 
from  issniuK  a  lircular  cautionin-  the  jiublif  against  the  use  of  such  elevators 
as  beins,'  direct  infrinj.'enLcntsof  cert:  iii  patentsof  the  defendants.  The  ]dainlilV» 
subsequently  gave  notice  of  a  motion  to  lestrain  the  is>ue  of  this  ( iicular  until 
the  trial  of  the  aition.     The  defendants  then  commenced  a  cross  ac  tion,  ilaiming 
an  injunction  to  restrain  the  iihiintilTs  tioni  infringing  tlieir  )iatcnts.     Jlelil,  by 
Kay,  J.,  that  as  there  was  no  evidence  of  «i<(/i( /(■/(. 1  on  tlie  jiart  of  the  defen- 
dants, they  ought  not  to  be  restniiuel   from  -ssuing  the  circular  \uitil  tlieir 
action  had  been  ilisposcd  of,  but  that  they  must  undertake  to  jirosecute  their 
action  witlhut  dehiy. 

Iliinstliiilil  itml  iiiiollar  V.  l-'uirlitirii  iiini  lumtlur,  ol  L.  T.  4!IN. 
This  order  was  made  by  Kay,  J.,  on  May  Sth,  lf>s4.  IJut  in  sjiite  of  this 
undiulaking  the  delenlants  did  not  i.roceeil  with  tlieir  action  with  diu>  dili- 
gcn  I',  and  on  April  oUth,  Iss.'),  tin-  pluintilTs  rciiewe'.'  their  motion,  and 
obtained  an  injunction  to  lestiain  the  defcndauts  from  i^:-uing  the  circuiars 
.omplaincd  of. 

(<.  ( ■.  2  Kclioits  of  i'atent  Cases,  1  1(1. 
'riic  )i'.aintiil'  ajijioiiited  the  ilffeiKlalits  hi;.  -Ir  agents  lor  the  sab'  of  his 
mini  ral  waters  in  (inat  Britain.  The  ]>laintill  subseiinently  teiminatcd  the 
dclVndants'  ii;;i'iicv.  The  dcfcridants  tliereu]ion  issued  circulate  and  adveltise- 
ments  ie|p|isintiMg  that  they  were  the  sole  agents  of  the  jdaiutilV,  and  threaten- 
ing with  legal  procc  (luigs  any  jierson  w  ho  should  buy,  imiioit,  or  sell,  the 
jilaiiitilf's  mini'ral  Witern  from  or  through  any  other  persons  than  the  tlet'en- 
dant-  The  plainti.V  ap]ilied  for  an  iiitiiiin  injunction  to  leslraiu  the  issiio 
of  su.h  cii.ulars  and  ndvertisenicnts.  //(/■/.  that  tlioui.'li  the  ibd'endants  had 
mi-'icii\cd  and  mi—tated  their  legal  rights  uiidir  the  circumstances,  still, 
tlicir  Hii..  i.oevidi'iice  that  they  kiO'W  tlii-,  oi- that  tliey  were  acting  in  bad  faith; 
injunctinii  refuse  1,  but  without  prejndici'  to  any  frc-li  application  in  the  cMiit 
of  a:i<'  Inrlln'r  cirrulirs  ur  advertisi'iiieat~  bi'inu'  i~--U''d  by  tlie  drfrndant-. 

J/itftlllir    v.     l/i-ll-:    ilirl    Ci:lli,i;lira,„l,   ilNilV    H    Tilnrs    I..    1!,    {fiC,  ;    !MI 

I,.  T.  doiiiiiiil,  libi. 


Ill  this  stiitt'  (if  tlic  law,  ;i  new  .statutory  rif,'lit  of  action 
was  I'icitlcd,  ill  till-  rase  of  a  |iateii'ct'.  1»\  scilioU  '-VI  of  tlic 
l'al<«iits.  iVsiirns  ami  Trade  Marks  .\ct.  ISS.',  (JC.  A  17 
\  hi.    f.  TjI).  whii-li    is   iimw    n  jualrd    la    llic    rtitt'iils   and 
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Designs  Act,   1007   (7  Edw.  VII.  c.  29),  and  re-enacted  in 
s.  36  as  follows  :— 

"Where  any  person  claiming  to  be  the  patentee  of 
an  Hivention,  by  circulars,  advertisements,  or  otherwi'se, 
threatens  any  other  person  with  any  legal  proceedings  or 
liability  in  respect  of  any  alleged  infringement  of  the  pa'tent, 
any  person  aggrieved  thereby  may  bring  an  action  against 
hnu,  and  may  obtain  an  injunction  against  the  continuance 
of  such  threats,  and  may  recover  such  damage  (if  any)  as 
he  has  sustained  thereby,  if  the  alleged  infringement  to 
which  the  threats  related  was  not  in  fact  an  infringement 
of  any  legal  rignts  of  the  person  making  such  threats: 
Provided  that  this  section  shall  not  apply  if  the  person 
making  such  threats  with  due  diligence  commences  and 
prosecutes  an  action  for  infringement  of  his  patent." 

It  will  be  observed  that  the  section  refers  oidy  to  "  the 
patentee  of  an  invention."  It  does  not  apply  to  an  alleged 
mfringcmont  of  a  trade-mark,  or  to  cases  in  which  the 
defendant  asserts  that  the  ])laintiff  is  misleading  the  public 
by  the  use  of  the  defendant's  trade  name.  And  again,  it  is 
expressly  provided  that  the  section  shall  not  apply  if  the 
defendant  "  with  due  diligence  commences  and  prosecutes 
an  action  for  infringement  of  his  patent."  All  such  cases 
are  outside  the  section,  and  the  law  with  regard  to  them  is 
not  art'ected  by  the  statute. 

Ill  iiii  action  In-oiifrlit  uiidei-  this  section,  tlie  plaintiff  nm.st  prove 
tliat  tlie  defendant  claims  to  be  entitled  to  a  patent ;  that  tlio 
.lefendant  has  i)uMislied  "  threats  "  within  the  nieaniii-  of  the 
section ;  and  that  ho,  the  plaintiff,  is  a  person  aggrieved  thereby, 
lie  need  not  prove  malice  or  any  special  damage. 

It  is  not  necessary  that  the  defendant  .should  he  the  legal  owner 
|>f  a  patent,  or  that  he  should  in  fact  he  entitled  to  any  patent  ;  it 
IS  enough  if  he  claims  to  he  entitled  to  it,  whether  as  inventor,  or 
its  an  assignee  of  the  patentee.  As  to  the  nature  of  the  threats 
eiiiploywl,  rho  language  of  the  8e.-tio„  is  very  geut-ral.  They  may 
he  prmted,  written,  or  spoken.  {Kurt:  v.  Sju'inr,  57  L.  .T.  Ch.  238 ; 
•'■'H  h.  T.  4iJ8.)  They  may  he  addressed  to  the  public  generally 
^li'iincyy.  Vnihd  T<tq,huiie  Co.,  28  Ch.  I).  39-1 ;  {0}  W.  K.   57(5; 

H   2 
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the  plaintiff  himself  (  >n,,.  <  ,  <  <  -.   ^  •  -    »^      ^^^     .  _  ^.^^^^,^.  ,,„ 

to:;.    They  .nay  be  V^^^^^^t  lo  be  linuiea  to  aocuments 
^„  '•:  -'^    ;         ::ti:ert.sements.  but  .ill  includo  a 

,ji(«Jem.'K"'ns  \MtHciuui.u«  „,,„-,,,•,/,,  enuuirv.     (Skinner  .1- 

private  letter  -itte.;;;;-^-  ^^  "ll^'t.  701.^  !%•)     «  tbe 
Co.  V.  Shcr  ,(■  (  ...,    18.U]  1  .^''-  ■'^  J  i^„„,  p,occedinRS  has 

circular  or  letter  vhich  contained  a  ^  "^'^  "J  j^"^^ -^  ,^  ,,,i,i  to  be 
never  been  4ualific.l  or  f ;;'--';,  „,"j  r„v.,.W,«>  T...,  81 
continued.  (Per  1  aeon,  ^  -^  •' ^  ^'  ^^,„  ...  ,,,,;,,  to  the  public 
Ch.  P.  at  p.  0  ^^  A  mere  f^^^^^^^  J,,,,,  ,;,  legal  rights 
,,,  the  issuer  ^-  f  ;.i;;  -^?::^ '^^^.e  tueaning  ol  the  secti^.t  so 
under  it,  uuvy  not  be  a        '  ,,^  to  be  pohiled,  at  any  particular 

U,ngasit.snopoin    d.n^^ 

person  or  goods.    15ut  wiieic  ui«  ^^  threat."    (./«/(»«..» 

Uoratthe  pl'^^;'^^  «7^-;^  V^^.^      'e^ldaining  the  judg- 

,.,.,.t  of  Howen,  l^-^-;/';\f;;,,;;ia  expressly  or  impliedly 
It  is  not  necessary  that  th.    t     ea  infringed  ; 

,ssert  that  the  deEondant  s  l-''''^^;  ;';;.„  „Ju  which  the 
it  is  suihcient  if  it  asserts  or  ^^^^'^^^^J,,,  .,  the  deten- 

aanfs  patent.      //-  >  ^^^      ,,  ,     ,,i  ,,„eedings  is  a  sufficient 

of   a   ^l'-; -d  land   aie  l..U.k  .  ^^  .^^  ^^  ^    ,^    ^^,.  .    , 

threat.  (Hs.-  -'";;,  ''  ;,  ,,,t  necessary  that  the  plaintilY 
Reports  of  l'^^t«"<"'''^'^;\fj,;,  the  tlnvateniag  notices;  it  his 
should  he  named  or  refe  led  to  in  ti  c  i  .,  ^^,^_ 

tnide  is  injured  thereby,  he  is    "  a  I-  -;^^'    ^  plaintiff  him- 

::Lerx^.Uv.a-yth. 

^^•T''""'"ti;: ;;;: :  ^  i:^"^S  ii-^^- ^^-  ^^--^'-^  ^•""■ 

,•  ;^V:";;.;:^'wte  section,  it  is  for  ,he  defendant  to  pn.ve 
Imhe'l     IMie.iis     wmui.  ihreits  weri!  m  fact 

tl.at  the  acts  of  .hi.h  he  compluned    -^        '-;     ,  ^,    ,.,.t,  ,, 
-  infringement^ofliis  patent^    \^  l^^ ; ' ^Z'^^^l^^y  ^e.-ed 
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houa  Met  is  immateriftl  in  an  action  under  thia  section,  nor  can 
uny  defence  of  privileRo  bo  raised.     (SUniifr  .(■  ('».  v.  Sh.ic  .t  Co., 
riHlWj  1  Ch.  4l!J ;  ti'^  I'-  J-  <^''-  l'">-)    '1''®  ""'•>'  ''t'fence  open  to  a 
defendant  who  has  not  coiunipncfd,  or  who  has  not  prosecuted  witli 
due  diligence,  an  action  for  infringement  of  his  patent,  is  to  sliow 
that  the"statements  contained  in  his  tlireateiung  notices  are  true. 
He  nuist  give  the  plaintiff  particulars  of  the  patent  which  he  allegt^s 
have  been  infringed.     {l->wm   Klrrtncl    I><>n;r   Co.    v.   Kh;-f,i,ul 
l'o,rcrSlonu,eCo.,  38  Ch.  1).  :J-25 ;  M  W.  15.  -.»l:J :  .".K  L.  T.  4-27.) 
The  plaintiff  may,  if  he  thinks  fit,  attack  the  validity  of  the  defen- 
dant's patent,  whether  lie  denies  or  a(hiiits  that  he  has  infringed 
it      (Ch„ll.'ml.r  V.  I{o,,l,;  )U\  Ch.  D.  4-25  ;   ".ti  L.  .1.  Ch.  '.t'.T, :  Kurtz 
V.  Siunn;  (C.  A.)  3<5  Ch.  1).  770  ;  m  W.  1!.  m ;  r>H  L.  T.  :J-20.)     It 
he  decides  to  attack  it,  he  must  plead  that  the  defendant's  patent  is 
invalid  either  in  his  Statement  of  Claim  or  in  his  Reply  (l>oirxo„  v. 
UroHophor,'  Co.,  Limit<;l,Vl  Iteports  of  I'atenl  Cases,  05.)     He  must 
also  give  the  defendant  particulars  of  objections  such  as  a  defendant 
delivers  in  an  ordinary  infringement  action    under  Order    LIU.  a. 
rr.  14,  15,  and  17     ^i  ;  for  the  onus  of  proving  the  invalidity  of  the 
defendant's  patent  lies  on  the  plaintiff,    {rioiar  v.  Swj.i,  »iirni.) 

It  is  a  defence  to  an  action  under  this  section  if  the  defendant 
can  show    that   ho  has  commenced,  and  has  prosecuted  with  due 
diligence,  an  action  for   infringement  of  his  patent.     (See  IIuHhrll 
(loPl  Hall  Co.  v.  Iliitrhbixoii  awl  aiiotlwr,  (VJOl)  20  Times  L.  U.  <)0(i; 
21  R.  1*.  C.  407.)     i'root  of  this  takes  the  case   out  of    the  section 
alto^ellier,  although  the  action  for  infringement   was  commenced 
after  the  action  for  threats;  so  thai  the  plaintiff  had  a  good  cause 
of  action  under  the  section  .at  the  date  of  his  writ,    ^('omlnnnl  Co. 
V    haomalir  \\n,ihh,.,  Ma.liine  Co.,  42  Ch.  D.  f>(i5  ;  58  L.  .J.  Ch.  700  ; 
CoUr,/  v.  Ifart,  41  Ch.  D.  179  ;  50  L.  J.  Ch.  308.)     Hut    the   defen- 
dant will  not  be  entitle-Uo  the  benefit  of  the  proviso  at  the  end  of 
the  section  if  the  plaintiff  can  establish  that  tlie  action  for  infringe- 
ment is  not  one  in  which  the  validity  of  the  patent  could  beyond 
all  doubt  be  tried ;  the  oniix  of  proving  this  lies  on  the  plaintiff.  (Crai;i 
V.  Itoinliu.i,  (1008)  !»8  L.  T.  231 ;  24  Times  L.  1!.  2  IS.)     Moreover, 
it  must  bo'  the  defendant  himself  who  commences  the  infringement 
action;  if  he  is  merely  an  eiiuitable    assignee,  an   action  by  his 
assignor,  the  original  patentee,  or  any  third  person,  will  not  avail 
him.     (K,;tHii,,ito„   Co.  V.   Laiw    Fo.r  Co.,  [1801]  2  Ch.   573;    30 
W.  11.  t)50.)     The  action  need  not  be  brought  against  the  pLuntilt, 
provided  it  is  brought  against  some  one  who   is  alleged  to  have 
infringed  the  same  patent,  and  in  respect  of  substantially  the  same 
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infrinRement  ns   that  roforred  to  in  the   threats.     (ChallnuUr  v. 
7{,.v/,.,»6Ch.I).4-2r,:  .%  L.  J.  Ch.995;   Bamtt  v.  lht,j,  ha,,-:. 
l'o»Ur   13  Ch.  P.  4nr, :  5!)  L.  J.  Ch.  -Ifil.)     Nor  is  it  necesniry  that 
the  de'fcn.lant  should  succeed  i.i  his  action,  if  it  were  bront^ht  hn,, 
/;,/,..    (CoUa,  V.  U.rt,  41  Ch.  D.  17i) ;  51.  L.  J.  Ch.   30«.)    He  noed 
no*  prosecute  it  to  judpnent  if  he  finds  that  it  will  fail     But  the 
action  must  be coun.ienced /<.«<<.//'/.■  and  then  piosecuted  with  due 
dili^euce      And  for  this  purpose  the  Court  will  have  ret^.ird  to  the 
time  of  issuiuR  the  threats,  and  not  the  time  when  the  defendant 
first  became  aware  of  the  acts  of  which  he  con.plains.    ((%<lln„lr 
V.  /.•."//'■,  «"/)»•<'.)     He  is  not  bound  to  apply  fo-  an  nit.nm  injunc- 
tion in  his  action  for  infringement.      (.lm/,r...»  v.  Lirhhi,  .(<:,  C» 
4.-)  L  T.  757.)    He  may  wait  three  months  before  commencing  such 
ail  action  :  but  a  vear  is  too  l(-iig.     (lhrrhuv,jer  v.  ,S'./".>.',  5  Reports 
of  I'atent  Cases,  581.)    Time  spent  in  honest  attempts  to  negotiate 
ft  settlement  will   not  be  reckoned.     {K-Uni   v.   Viuumnhc   Tun- 
Acin,.„,  10  Ueports  of   Patent  Cases,   U\.)     The  defendant  may 
wait  to'see  the  Statement  of  C  laim  in  the  threats  action,  and  then 
counterclaim  in  that  action   instead  of  incurring  the  expense  of  a 
separate  action  for  infringement,  if  he  thinks  fit.     (('"Ihn  v.  Hart, 
44  Ch.  ]).  17it ;  r>l»  L.  J.  Ch.  ;?0H.)    Although  this  may  be  a  proper 
course,  still  the  defendant  is  not  bound  to  assert  his  rights  by  a 
counterclaim  ;  he  isentitlcl  to  bring  a  separate  action  for  the  alleged 
infringement  of  bis  patent.     Hut  in  that  case  arrangements  ought 
to  be  made  to  consolidate  the  two  actions  or  to  stay  one  to  abide  the 
result  of  the  other.      {Cxnthnud  C«.  v.  Anlonnitic  nV/;//u»;/  C.-.,   VI 
Ch.  1  >.(■.().■>;  58  L.  J.  Cli.  7011.) 

The  plaintilY  in  an  action  under  this  section  may  claim  botli 
damages  and  an  injunction  ;  and  he  may  obtain  both,  as  in  SLi„,„r 
,(•  C<"v.  Sin-ir  ,(  ( ■...,  f  IHl)!?  1  Ch.  4W  ;  C.-i  L.  .T.  Ch.  19«.  But  as  a 
rule,  when  an  injunction  is  granted,  nominal  damages  only  will  be 
given,  unless  there  be  clear  proof  of  substantial  damages,  such  as 
the  loss  of  a  customer  or  actual  suspension  of  business  in  consequence 
of  tlic  defendant's  threats.  (See  DrijiirU  Co.  v.  IWitrrh,,  Co.,  :}1 
Ch.  ]).  at  p.  ()44 :  55  L.  .J.  Cli.  at  p.  -Wi.) 

So  far  we  have  dealt  with  the  trial  of  the  action.  If  the  pluntit) 
applies  before  trial  for  an  iiihriin  injunction  under  this  section,  a 
ditVerent  rule  prevails.  On  sueh  an  application  the  onus  lies  on  the 
plaintitr  to  prove  that  there  1ms  b,en  no  infringement  on  bis  part. 
He  must  at  all  events  establish  a  prim.i  jarir  case  of  non-infringe- 
ment. (The  f/iW'(  to  the  contrary  in  Walker  v.  Clarke,  5()  L.  J. 
Ch.  2a!» ;  :J5  ^V.  11.  245  ;  5<)  L.  T.  Ill,  are  no  longer  followed  ;  see 
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Sfi  Ch.  D.  436.)  It  will  then  be  open  to  the  defendant  to  tile  ftfti- 
davits  showing  that  there  has  in  fiict  been  iin  infringement.  If 
stitisfaclory  atttdavits  to  that  eflfect  be  filed,  the  Court  will  not 
decide  the  question  of  infringement  on  that  application,  but  will 
refuse  to  grant  any  int,nm  injunction,  even  though  the  defendant 
declines  to  take  legal  proceedings  in  respect  of  such  alleged  infringe- 
ment. Klhmun  V.  rintnl  T.hplwne  Co.,  28  Cb.  D.  334 ;  33  W.  H. 
STf. ;  52  L.  T.  573.)  If,  however,  after  reading  thoatlidavits  on  both 
Mdes,  the  plainlilVa  case  is  slill  so  far  unimpaired  that  if  the  evi- 
dence remains  the  •  ooal  tlie  hearing,  it  is  prol)al)le  that  he  will 
obtain  a  decree,  .  -  .ill  be  entitled  to  an  iiitinm  injunction. 
H%tllen<h'r  V.  Uoylr,  m  Ch.  D.  425 ;  5(5  L.  J.  'Jh.  DOo.) 

UltistratioHt. 

Tlif  ■^..lirit..rH  to  the  il'  I'l'ii.lant^  ^tiit  !i  \rtU:c  to  tho  i)laiutin's  iillc-iii;,'  an  iii- 
lrlM..'..i.fnt  of  Vttti-uts  .  laln.od  l,y  t).(  arf,.ii.liints  anil  >tatin-  that  unloss  tin- 
plaiiitin-  'oit.iwith  .lisi'.ntinmvl  svii-.'i  infriii-i'mrnt  Io^mI  iirocwilinj,"^  wouM  1« 
tak.  II.      ..1.'  ileffiiiluMt-.  liowuvor.  (liil  not  follow  up  tho  lottcr  l)y  any  lo-al 

.|r ,',,    n-s,  anil  ailniittc  l  at  tho  trial  that  tho  vlaintills  ha.l  not  iiitiin-ed  tho 

Hatoiits.    '//.'./.  tliat   tho   plaiiitids    woiv  ontitlo.l  to   a   porpotual    injunction, 

witll    lostM. 

Drilji.l'K   .fi.,    '•"■  V-    ""'(-''..o,   .ir.,    Co.,  (l^Mi)  ;S1    (  li.   D.  tWS ;    J.J 

L.  J.  t  h.  :i!»l ;  ot  W.  1{.  .-JtiO ;  .VI  L.  T.  'JIO ;  :j  R.  1'.  C.  Ki. 

Tho  i.laintitf  and  tho  ilolomlant  iniloponaontly  invontcnl  tho  sanio  process. 

Tho  ilif.  iiilant  coMipU'totl  his  ili^uNory  first,   hut    unfortunately   chiiiiioil  too 

niui  li  in  his  siiontication,  which  roniloroil  his  patont  invaliil.     Koloro,  howovcr. 

this  iiivaUility  was  known  to  either  party,  tho  ilotVnilant  had  thrcatoncd  tlio 

phiiiililV   with   h.-al  pror lin-s,  hoth  hy  h'ttor  and  vorlally  at  an  interview. 

Kekowieli,  .J.,  declared  tho  defendant's  [.ati-nt  invalid,  and  -ranted  an  injunc- 
Ii,.n  v.-tia'iMini.'  all  sueli  threats,  and  ordered  the  d-'foiidant  to  pay  »0..  ilama-os 
and  losts  en  tlio  hi;,'lier  scale. 

Kinl.  V.  N/ .<,.c.  .J7  r..  J.  t  h.  -J.-is  ;  is  1,.  T.  l-'is  ;  .'.  I!.  T.  < '.  Kil. 
Tlie  pliiiitill  supplied  nine  lamps  to  adt-.iper,  who  had  thoni  erected  in  front  of 
Ills  shell.  'rhedofeiidaMlsihiinieil  that  Ihe^'  lamps  were  an  infrinsementof  their 
patent,  hut  toek  no  lej;al  pron.odin<,'s.  .\t  tho  trial  tho  himps  were  produced, 
ami  proved  not  to  lie  any  irifrin-ement.  Tlio  defeuilmts  then  set  u|.  tliat  tlio 
laiiip~  had  heeii  altered  since  their  leplc^ontative  had  ^cell  them,  'ihejury  fcni.d 
tlii-  i-ue  al>o  in  favour  of  the  phiintilV.     Paniagi  s  .■.(Ml/. 

('<';/.(/■  V.  >■",'/.•/  it-  '-'o.,  ;iSS!i)  .■)  Times  I,.  1!.  .■iT2  ;  •!  1!.  !'•  <  '■  o-'iT ;  '■' 
1!.  1'.  ('.  li:i. 

Tlie  defendant  i>suod  a  cinular  statin;:  that  tho  plaintilt  was  infiiii^rin^-  his 
tiade-maik  ai  d  his  patent,  and  threatouin;,'  prococdinirsaoainst  all  persons  who 
retailed  the -o,  dsalleoed  to  Ixi  infringements,  rhejilaiiititl'  issued  a  writ  under 
s.  :;-J  nf  the  Iti  iV  17  Vict.  c.  .iT,  and  applied  for  an  inltiim  iiijiiu.  tiou.  He 
satislled  tho  Court,  on  the  halaiico  of  c\id-ncc,  that  ho  was  not  infriniring  tho 
defeiidaiirs  pat.  lit.     The  defendant  had  hrou^rht  no  acli.ui   for   iufiiiigement. 
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<'hitty,  J.,  ffn>nt«*<*  ""  iiijiiii'tiNii  i<r.triuiiiiiK  the  tlirwito,  •<> faro* thoyrolutwl  t.> 
the  iwU'iit,  till  I  rial  ■>r  (urtlior  onlor.  N'>  onltr  a*  t«  tlrnntn  r.liitiii};  to  tho 
tnulo-inark. 

''..//.//  V.  //<irl,  (IHSNj  <i  R.'iMjrts  of  I'.itoiit  rn»r>.  17. 
Tho  il.feiitliint  hflil  a  jKitont  fiira  "  tiiimiiioii  "  for  romiettiii;;  lo.w]ii|i«'S  with 
tnpn.  The  plaintiff  Hiil)«'<|UCiitlyol)taino<l  aiwifi-iit  fora  Nimihir  iiivi-ntion,  whi(  h 
ho  wild  to  many  plumlierH,  umonfj  othiTH  to  th»  Maiu-ht'»t«>r  riiiiiibiii^'  (,'o..  who 
rctnilfKl  tht'iii  to  their  custoiiiors.  Tho  (lofoiulaiit  thoii  i»-.iiHl  a  iiotii-o  to  tho 
jmWic  (ttatiiiff,  in  f.TniTil  tonni",  that  it  hailiuini'to  hiMknowlodp'  that  ciTtiiin  of 
his  patents  woro  lH'in«  infrinffi'il,  aii'l  that  hi-<  solicitor  hail  inrlriictioii.s  to  take 
procoodinffs  a^iiust  all  infrin^rrs.  TlioplaintitT  tlii'n  ri.jiinn.'nittl  this  action  for 
throats;  and  thn  defondant  four  days  aftirwanls,  hut  iK-foro  tho  writ  in  thin 
action  wils  served  on  him,  issiioda  writ  a>:ainst  tho  Manchesttr  I'luniliinu'  <'o.  for 
infrinijenient.     //(•/</,  that  the  dofoiidant's  action  wasan  answortoim  ^iiiliration 

for -I'  tiiferiiiiw'] ''  >n,and  further  that,  if  honi'stly  ]iro«o<utiHl  wirh  roaxnialilo 

dihi^fnce,  it  won.     .,i..i   .he  <ase  out  of  the  section  altop'thir. 

(•l,<ill,„Urr  V,  Tfo///--,  ;m  <  h,  l»,  »2.'> ;  .'>(!  I,.  J.  t  li.  !•!•.< ;  .'Hi  W.  1!.  :!.>7  ; 
67  1,.  T.  7:il  \  -i  It.  1'.  C.  .»>;{. 
The  plaintiff  and  tho  defendant  wore  rival  manufacturers  of  "liluc"  The 
defendant  onclosotl  in  his  Ihhos  of  "lilue''  the  fulli>win^  cinuliir  sisrned  hv  hi- 
solicitors:—"  Notice  to  ■.-rocors  and  others.  Information  of  rxtcusivo  violation 
of  Mr.  William  Kdjie's  [lateiit  ri;;hts  has  hwu  ricoived.  .Ml  jiurtiis  are  warned 
not  to  infrini;e  those  ri;;hts."  SuhsPijuently,  however,  tho  ilefoudaiit  con-«iitid 
to  his  patent  Ix'injr  revoked.  //(/>/,  that  tho  circular  was  a  "throat,"  and  that 
tho  plaintiff  was  '•  a  i»rsonn(i),'iievoil "'  thorohy.  No  injunction,  tliodifendant 
havinf»  fiiveu  an  undtrtakiuK  that  tho  circular  .should  not  iK'i-.-uod  it  used  ajpiin. 
Inquiry  as  to  daicaj:os,  to  ho  a.«sessod  l>y  an  i>llicial  voforco. 

.hihiism,  V.  y-.Wyf,  [ISlrJ]  UCh.  1  ;  111  L.J.  Ch.  till'.':  luW.  11.  1:!7  ; 
(Hi  I,.  T.  H:  it  I!,  r.  ('.  114. 
Both  Barrett  and  Day  owned  patents.  Kach  j^rnntod  I'ostor  an  oxdu-ivo 
licence  under  his  patent.  Thou  Oay  suid  I'ostor  for  iufnn;.'in^'  I  lay's  i>at(iitliy 
(ioUin^  Harrett's  goods.  Suliseiiuently  lianett  sued  l>ayfor  ••tliiiat~"  undir 
this  section.  Ilrlil,  that  Days  action  against  Foster  was  an  answer  to  1"  ■.\\\'\-  ■ 
notion  against  Day,  and  took  tho  case  out  of  the  section  alto^-otlnr. 

llfirntt  V.  Dill/,  Ihiy  v.  FmUt,  Hi  Ch.  D.  l:i5  ;  5!t  1..  .1.  <li.  W\  ;  'is 
W.  11.  ;!li2  ■  (VI  L.  T.  o!l7  ;  7  1!.  1'.  C.  M. 
The  jdaintiffs  and  tho  dofond;ints  wore  rival  manufacturer-  ol  photo^rraphic 
cameras.  Tlie  London  Stcn'oscojac  ( 'om])any  dealt  withhoth.  'Ihe  i)l.iintilf. 
otiered  that  company  a  new  Jiortahle  camera,  for  whiilithoy  had  just  lili'd  a  pro- 
Tho  comjiany  thoutrlit  it  ri^'ht  licforo  pun  hasini;  this 
defendants,  and  ask  whether  they  "  thouj;ht  that  it  in 
■>  their  rifjhts."  The  defendants  replied  that  it  was 
•n  an  infrinjjemint,'  ami  that  they  were  jiroparedto 
•  jdaccd  upon  the  market.  It  was  placed  uimhi  tho 
market  ;  the  defendants  took  no  proceeding's;  hut  the  conijiany,  in  oon»o(iuoiice 
of  the  defendants'  letter,  refu.sed  for  two  .seasons  to  purchase  a  hinj;le  one  of  the 
plaintiffs  new  cameras.  Jlriii,  that  the  defendants'  letter wa-;  a  ■•  threat;  "  that 
in  an  notion  under  this  seetion  no  defence  can  1m'  raised  that  the  defendants 
had  acted //f</ii(  yi'/»',  or  on   a  privih'^'od  occasion;  and  that  the  plaiotills  wire 
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mititlt'il  to  an  injunction  and  to  <liinmi;i'!<,  wtiiih  worn  MilMcquently  aKK>M^ 
at  iml. 

Sl,i„„i,  .t-  <•„.  V.  S/,nr  .t;  '  .>.,  [iHiCi]  I  rh.  Jl;! ;  i;>  \..  J.  eh.  imi;  41 
W.  It.  JIT;  n;  I,.  T.  <;!Ki;  a  U.  IT'.I;  !•  R.  1'.  C.  4<M) ;  [ISiU]  JCh. 
JHl  ;  (Wl  I,.  J.  rh.  S2«;  71  I,.  T.  110;   s  I!.  4  J5  ;    ll»l{.l'.C.l. 


IV.   OlIiiT   Udiils  irhirli    liijinr  ii   Mini   in  his   I'lii/issioii  or 

iniilc. 

Thcif  arc  iiiuiiy  other  t'iis«'s  in  wliith  words  prodiu-o 
s|)cc-iiil  ilaiii)i<;(!  to  the  plaintin'  in  his  hiisinoss  witliout  in 
anv  way  affcctiiij,'  tithcr  his  |)frsonal  or  his  coinnjercial 
r»'|uitatioii ;  and  for  siuh  words,  if  spoken  withont  hiwftil 
ocrasioii,  au  action  on  the  case  will  lie,  provided  the  dania<,'e 
he  the  nett'ssarv  or  prohul)le  conseqneiice  of  the  words. 
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llliixtvatim*. 

Till'  '  'iiiiiilii  //((•(>/'/  [irintcd  ami  imMislifcl  fhiit  tlii'  plaintitt  hail  <i'a»il  tocaiiy 
mi  lii^  liiisinos- of  ciij.'iiiuor  and  lioilrr-inuki  i,  ami  tliat  tin'  Una  of  liatilitTi!  & 
Siiis  no  loii;.'fr  L'-\i>ti'il.  Tliis  j-tati-iiient  wa>  untrue,  ami  tlio  jilaintilTV  l)U>ino>s 
fi'U  off  in  lonstiiuinii'.  The  jury  found  that  the  wiiiils  did  not  nih  rt  uiMin  the 
lilaintiU"~  charaitcr,  and  were  not  lilM'lloii>;  that  they  were  not  ]iiilili-hed  hmn'i 
Ji'ti  :  ami  that  the  lilaiiitilV's  liusiiie>s  i-uH'irid  injury  to  the  extent  of  I'Jn/. 
from  their  [luMii  ation.  Jtidjjrnient  lor  the  plaintitt  for  I'.'ll/.  dauia^'i'-^  with 
(•o>t-. 

I!i(,li/e  V.  t:r,iii»,  [18!»2]  2  Q.  U.  J2» ;  lil  L.  J.  (i.  li.  .Vi.'> ;  W  W.  K. 
■)TS;  (i(!T,.  T.  7!M  ;  .j(i  J.  1'.  S;i7. 
Tlie  efeiidaiits  ]iul)li-hed  a  eireuUir  ^tatin^  that  the  jiliiintitl  was  "  retirinj; 
from  t)usine>s,"  and  it  was  proved  that  sueh  jmblieatiou  was  malicious.  It  was 
Inld  liy  I'Ae,  J.,  that  t)'"  i.laii'.tilT  louM  reeowr  m  proving:  sjn'cial  daniap>,  Imt 
tliat  evidence  that  the  <  ireular  was  ealeulated  t..  ke-i)  awry  i  u-^t'.nieis  and  that 
ill  the  jiliiiitifl's  opinion  they  would  not  eome  to  him  was  iiisiillieient. 

I'lmairin  V.  Ihiwnn  tt  *'„.,  [VMM]  \\.  N.  .'il. 
'I'lie  plaintiff  and  the  defendant  were  arehiteets,  wIk.  foniierly  earrieil  on 
liu-itie~s  ill  jiartiiersliip,  and  as  such  thi_  joinitl  in,  desij^-ned,  and  supervised 
llie  ciinstnutiou  of  many  imiKirtant  buihlin^'s  in  London.  Immediately  after 
the  dissolution  of  their  partnership  the  defendant  (irciilated  jilioto;,'raphs  of 
these  huihliiijis,  with  the  words  helow  :  "I'e^ijj-n^l  liy  Thomas  Areher. 
I'.R.I.Ii.A."  omittiuj;  all  referi'uee  to  the  phiintitV.  Iltl<l.  that  no  action  lay, 
lor  tlie  oiiii>sion  of  the  phiintiil's  name  was  no  lihel  on  him  ;  and  there  was  no 
-lander  of  title  and  no  sjjccial  daniajre. 

Unrii  V.  Anhir.  (ISid)  7  T'inies  L.  1!.  oV2. 
Tlieieare  two  kinds  of  .Vustraliau  liardwiniil.  "karri'"  and  "iarrali."     The 
plaintitis  dealt  in  "  jarrah  "  only  ;  the  defendants  dealt  in  both.     ThedelendaiU 
advertised  that  they  were  "the   only  ini]Hirters  of   lH)th ;  "   and  two   learned 
jiidp's  held  that  this  advertisement  nii^'ht  be  taken  to  mean  that  the  plaintiffs 
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ill  cither,  ami  thiit   if  sii,  nil  iiiliim  iiiijjht  lie.     (iniiithnm,  J., 


10(J 

dill     11  )t   il<';il 
ili>.M'iiti'il. 

.Irrrxh'lnh  Timher  Co.y.  Tciijierle;/  it  r,).,(IS!l4)  11  Times  I..  B.  119. 

I'l.iiuiiii;,'  a  bmirh  of  contract  ot  sulo  liy  a  false  claim  of  lien  is  an  iictionaMe 
wronir. 

(/i;n,  V.  IlKttiDi,  2  ('.  M.  &  B.  707. 

The  iiliiniill  was  niiikin};  money  at  Ulas{,'ow  hy  printing  silk  handkerchiefs 
with  an  onianieutal  desi;;n  ;  the  defendant,  hoping  to  acquire  that  desi;;n  for 
himself,  fal-ely  npresentid  to  the  plaintiff  that  it  was  a  ref;istcrod  p.ittern,  that 
the  true  owner  had  compelleil  him  to  give  np  the  iilaintilfs  name,  and  was 
about  to  proceed  against  the  idaintifE  in  Chancery  for  an  injunction  ;  the 
plaintilT,  naturally  alarmed,  stayed  the  execution  of  certain  orders  in  hand  for 
handkerdiiefs  with  that  design,  and  travelled  up  to  London  to  exidain  matters 
to  the  sMpjiosed  true  owner;  the  defendant  meanwhile  went  on  printing  and 
selling  silk  liandkereliiefs  printed  with  the  design.  //«/-/,  that  the  plaintilf  had 
a  goud  iau>e  of  action,  it  apiiearing  that  the  defendant  had  knowingly  uttered 
;i  falsehoud  with  intent  to  deprive  the  jdaintilf  of  a  henetit  and  acipiiro  it  to 
him-elf.  as  the  damage  naturally  llowcd  from  the  plaintilT's  ln-lief  in  the  truth 
of  the  defendant's  statement. 

i:„,l,fi  v.  IIk//;././,  (ISKi)  !l  (i.  li.  1!I7  ;  l.'i  1..  J.  Q.  li.  .'i(i9;   10  Jur. 

!I17. 
The  delenilant  uttered  wonis  iniiaiting  adultery  to  Mrs.  Biding,  and  certain 
cu:-tomers  ceased  to  deal  witli  Mr.  Hiding  in  conseiiueiico.    Mr.  and  Mrs.  Hiding 
■     lo-plaintill's  hr.iught  an  action  of  slander,  1i\it  at  that  time  it  was  not  action- 
impute  adultery  to  a  married  woman  unless  the  words  caused  special 
to  her.     Till'  Court  therefore  struck  out  her  name  as  a  ]daiutilf  and 
ed  the  declaration  so  that  it  ran  "  that  the  plaintiff  carried  on  business  as 
.1   .  ,.«>  r  and  draper,  and  wa~  assisted  in  the  eondiu-t  of  his  business  by  his  wife, 
and  t)i;it  the  defeiidanl  fal-eiy  and  maliciously  published  of  the  plaintilfs  wile 
in    Illation    to   the    business  tliat    she  had  committed  adultery,  whereby   the 
phiintilt  was  injured  in  his  liusiness  and  sustained  special  damage."     And  the 
t  ourt  held  that  on  a  diichiration  so  framed  an  action  might  be  maintained. 

la^lin;,  V.  Smillu  1  K\.  I).  01  ;   I.")  h.  J.  Kx.  1!S1  ;  '21  W.  B.  1n7  ;  .SI 
!..  T.  ■'lOO. 
And  in  the  -.nue  e;i^e  (I    K\.  li.,  p.  01)  Kelly,  r.l!.,  says:  "Here  the  ^fate- 
iiient  w:i-  thai   tlie  wile  of  the  plaintilf  wa>  guilty  of  adultery,  and  it  i-  tlie 
natur.il  roii-i'i|iieiiee  of  such  a  statement  that   persons  slioiild  cease  to  resoit  to 
tlie  ~lio|i.     Suppo-iuL:  the  statement  made  not  lo  be  slander,  but  something  else 
calculated  to  injure  the  ^hopkeepi^r  in  the  way  of  his  trade,  as,  for  instance,  the 
statement  that  one  of  his  sliopnien  was  suffering  from  un  infectious  disease, 
such  a~  Hiirlet  fever,  thi>  would  operate  to  jirevent  jieople  coming  to  the  shop  ; 
and  whether  it  be  -^lander  or  >ome  other  >tatenient  which  has  the  ell'oct  I  have 
iiieiitioneil,  an  artiou  can,  in  my  opinion,  be  maintained  on  the  ground  that  it 
i~  a  --tatement  iii.ide  to  the  public  which  wouM  have  the  elfect  of  preventing 
their  iv-.irliiiL.'  to  the  >hoii  and  buying  goods  of  the  owner." 
■Villi  see  /.i-iil'a  Ciisr,  C'ro.  Kliz.  'JSO  ;  anle,  p.  (i.'j. 
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The  defendants  published  ill   tlieir  newspaper  a  report  that  the  plaintilf^ 
hoii-e  wa-  haunted,  honestly  believing  the  same  to  he  true,  and  reproducing 
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what  liad  lieon  told  thorn  iu  tho  hoiic>*t  Iwhef  that  the  hou;<o  was  in  fact  tluis 
afTcitoil.  'llio  plaiiitiiT  proved  that  tho  value  of  tlie  Ikjum;  had  fallen,  hut  tho 
pvideiii'O  showed  that  it  had  acciuiml  the  reputation  of  U'lnj;  haunted  In'fore 
tho  piihlicati.in  hy  tho  dofondants.  Ihhl,  that  tlie  plaintilt  had  failed  to  make 
out  a  oause  of  aotion,  and  (ppr  Cozons-llaidy,  M.li.)  that  even  if  ho  had  proved 
si)0(iiil  daniaj;e  there  was  no  inalioe. 

/liirnll  V.  AK-i(-iiihil  .\V/r.</.<(/.' /■«,  /,(-/.,  (lilOT)  T-i  Times  1-.  I!.  lilHi. 
It  is  aotioiiahh- to  put  a  man's  name  on  a  "black  list,"  with  tho  ohject  of 
inducin','  peojile  not  to  have  Imsine-s  ■'    .^.l-s  with  lum,  or  with  the  object  of 
brin;j;in|,'  him  into  public  odium  -^  i  ■•\i\'  ::il  '. 

Wo//,./)!' .6  >'i»//s  v. /.o,    '.,1  ,'.'..(7'/o'./  Tif'i      ■■V./(;((^'wi,(ISI).'))  T'J  1..  T. 
;it-';    11  Times  I,.  '      '.J  •■  JM*. 

Siinir  v.  >■'("((',  (i,h;m>)  '■.'  'J  .in-  I,,  i;.  ;iv  . 

I.mtlii  III  v.  Crtiiii  II  ml  ei.o  .'. ,  l-''  '''    -  I'-  1^-  ''•'"• 

Qiiiiiii  V.  I.nillieiii.  [1!H)1]  A.  •'.  IH.i;   .(»  li.  J.  I',  t'.  T(i;  •'<()  W.  E. 

l:i!»;  H,-i  L.  T.  2H'J;  (Ij  J.  P.  708. 
.V«"'(ii«  v.  Amnl'jiiiiMii'l  ^fllsi<■i<lll■<'  r/oVm,  (ISitti)  I'J  Times  L.  W.iyl'.i. 
And  SCO  Hull ,  p.  ;(•!. 
Tho  ilofendant   was  a  retail  dealer  iu  pianos.     lie  advertised  for  sale  ui  a 
newspaper  a  new  piano  of  Ihe  plaiiitilfs'  manufaeturo  at  tlie  price  at  which  tho 
jilaintill's  ^ujipliod  tho  same  to  the  tra(h>,  and  thereby  caus.d  other  dealers  to 
{,'ivo  up  dealing  with  the  plaintilTs.     He  continued  the  advertisement  after  ho 
coM-cl  to  liavo  iu  stock  any  iiianos  of  tho  plaintillV  manufacture,  and  after  tl»> 
plaiutifTs  had  refused  to  supply  him.     Ho  expected  to  bo  able  to  acquire  jaanos 
of  tlio  idaintill's  from  other  dealer-^.      //</-/,  as  tlie  defendant  honestly  intended 
to  -oil  tlie  jaaiios  at  the  price  named,  he  had  a  le{;al  ri-ht  to  issue  the  advevtise- 
luiMit  ;  and  that  tliou.u'li  thi' advertisement  amounted  to  an  implied  representation 
that  the  dofi'ndant  had  iu  his  po--o-sion  a  piano  of  the  advertised  description, 
whi'h  lalteily  wa>  not  tho  I'aso,  this  ivprosontatioii  was  not  the  cause  of  tlio 
dama-o  to  tlio  plaintillV  traih'.  and  i-on>o(iuontly  f,'ave  no  riuht  of  action. 

.l/,//„v.  Il-W,//.  [1S!(N]  1  eh.  'JTI;  (>T  l,.J.fh.  17-':   Hi  W.  \\.-l\->\ 
77  K.  T.  7s:i. 

V.   (ilhi-r    WoiiU    irliii-li    niii^i'    Diiiiiiiiir. 

Words  wliicli  injiirc  a  man's  vcputation  iiro  (It't'iiiUiitory. 
iiiul  j^ivc  rise  to  an  action  of  lil)t'l  or  slander.  Words  wiiiidi 
iiiil)n^'n  his  title  to  iiroitcrty  or  injure  him  in  his  profession 
or  trade  are  aetionahle  m  the  eases  indieated  in  tlie  pre- 
ceding,' iia<,'es  of  this  ehai)ter.  There  remain  words  which 
do  not  atVeet  a  man's  rei)iitation,  ]>rofession,  or  trade,  hut 
which  yet  cause  him  special  damaj^'e.  It  is  suhinitted  that 
if  studi  words  are  written  or  spoken  by  the  defendant  with 
the  malicious  intention  of  injurin-,'  the  plaintitf,  and  the 
contemplated  injury  follows  as  the  direct  result  of  the 
defendant's  words,  an  action  on  the  cast;  will  lie  wlmtever 
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\w   tlio   nature   of   the   words    which   the   defendant   has 
enii)l()yed  to  carry  into  cfU'ct  his  malicious  design. 

A  curious  point  of  this  kind  was  raised  and  discussed  in  the  case 
of  Killii  V.  I'<irtiii<iti>n,  t  B.  &  Ad.  700 ;  5  13.  \-  Ad.  045,  decided 
in  183:1  The  Soiicitor-deneral  (Sir  John  Caini)hell)  contended 
tliat,  if  praise  ))roduced  special  damage,  praise  was  actionable,  an 
argument  with  which  the  Court  appeared  much  amused.  Little- 
dale,  J.,  puts  him  a  case  (p.  648),  "  Suppose  a  man  had  a  relation 
of  a  penurious  disposition,  and  a  third  person,  knowing  that  it 
would  injure  him  in  the  opinion  of  that  relation,  tells  the  latter  a 
generous  act  which  tlie  first  had  done,  by  which  he  induces  the 
rehition  not  to  leave  him  money,  would  that  be  actionable  ?  "  And 
Sir  Jolin  Campl)ell  answers,  "  If  the  words  were  spoken  falsely 
with  intent  to  injure,  they  would  be  actionable."  And  surely  he  is 
right.  It  miglit  iw  dillicult  to  prove  the  intent  with  which  the 
words  were  spoken.  Hut  if  a  malicious  intent  be  clear,  the  damage 
is  not  too  remote,  for  tiie  defendant  contemplated  it ;  and  the 
speaking  of  the  words  was  wrongful  because  done  maliciously, 
falsely,  and  with  intent  to  injure  the  plaintiff  ;  so  here  is  <t 
ihuintiiin  it  iiijii  rid,  and  an  action  lies. 

Illiixlrdtumn. 

A  sulicitcir,  wliip  w:i^  mie  of  tlio  ■  icditms  nf  a  l)aiiknii)t  finii,  advert iseil,  fur 
the  inluiiiialicm  Iff  all  other  ciiilitnif,  tliat  thu  iilaiiitilf  was  a  partner  in  tliat 
firm,  anil  was  sulvont.  The  iilaiiitill  wa-  Ivent.  liiit  ho  was  not  a  jiartnor  in 
tlic  lianknqit  fiini.     Malins,  \'.-('.,  ;;rantiil  an  iiijnni-tion. 

/ii.,o„  V.  /lalrii,,,  I,.  1{.  7  i;.!.  ^ss  ;   17  \v.  11.  -IS'J  ;  20  L.  T.  .■i.)7. 
An  aitinn  will  lie  for  jji'isuadin^',  iirociirin;;,  and  cntieinj;  a  nianiod  woman 
to  continui' alisint  and  aiiurt  from  her  husband,  whercliy  ho  loses  tlio  comfort 
and  socii'ty  of  his  wifi',  and  her  aid  anil  assistance  in  domestic  aflairs. 

U'iiimiiire  V.  <i'rni,lfH),l,;  (17l'i)  WiUes  licii.  ^Common  I'leas)  ,")77. 
/.///c/,  V.  Kni;//,!  1(11,1  n-if,,  !»  H.  I„  C.  ,",77  ;   S  Jur.  N.  S.  7l'l  ;   J  I..T. 

•J!tl. 
Smill,  V.  Kiiiit  iin.l  iiuiilhii;  (1!I(M)  20  Times  I,.  1!.  ■.'(>!. 
Tlio  defendant  toM  tlie  jilaintiff,  a  married  woman,  that  lier  Inisliand  had 
wet  with  an  aciideut  and  had  broken  both  his  le^rs.  These  statements  were 
false  to  the  knowledge  of  the  defiiidant.  but  were  made  us  a  imicticul  joke  by 
him  with  the  intent  that  they  sliouM  be  bclii'vod.  The  plaintitY  became 
Borioilsly  ill  as  a  result  of  fthock  to  the  nervous  system  caused  by  the  publica- 
tion of  the  words.     IIM,  by  Wrifjht,  J.,  that  an  action  hiy. 

W'ilhiiiHiii,  V.   Ihiu'1,1,,,1,  (lSii71  2  (i,  )l.  .".7  ■  ijiJ  I/.  J,  U.  B,  VMi:  !-j 

W.  If.  o2,-.  ;  7<i  I,.  T.  ilt:l. 
.\nd  see   /,'.  v.    1/.iW(»,  H  (i.  1!.  ]).  ,V|  ;   :,\  T,.  J,  M.  ( '.  ,i(i ;   .'10  W.  R. 
km;  ;   1.)  I,.  T.  4H;  W  J.  1'.  22N ;   II  f.,x,  ('.  V.  «a;i. 
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Canadian  Notes  to  Chaiter  IV. 

Disparagement  of  Property. 

Manitoba. — The  ri't-kless  publication  of  n  report  as  to  premises 
being  haunted  by  a  {thost  raises  a  presumption  of  malice  sufficient 
to  support  an  acticm  for  damages  from  depreciation  in  the  value  of 
the  property,  loss  of  rent  and  expenses  incurred  in  eonseciuence  of 
such  publication,  Barrett  v.  The  Associated  Newspapers,  23  Times 
L.R.  666,  distinguished.  The  judgment  appealed  from  (Nagy  v. 
:^Ianitol)a  Free  Press,  16  Man.  R.  619),  was  affirmed,  the  Chief 
Justice  di.ssenting.  JIanitoba  Free  Press  Company  v.  Nagy,  39 
Can.  S.C.R.  340. 

Ontario. — In  an  action  of  libel  the  plaintiffs'  statement  of  claim 
alleged  that  the  defendants  falsely  and  maliciously  published  of 
and  concerning  the  plaintiffs'  goods  ".  .  .  We  do  not  keep 
Acme  or  common  plate"  and  also  alleged  special  damage: — 

Held,  on  demurrer,  that  as  the  allegation  was  that  the  defend- 
ants "falsely  and  maliciously"  published  of  and  concerning  the 
plaintiffs,  etc.,  and  as  special  damage  was  alleged  in  direct  terms 
following  Western  Counties  Manure  Co.  v.  Lawes  Chemical  Jlan- 
ure  Co.,  L.R.  9  Ex  218,  if  the  plaintiffs  were  able  to  prove  that 
allegation,  they  would  be  entitled  to  judgment,  and  the  demurrer 
was  overruled.  Acme  Silver  Co.  v.  Stacey  Hardware  Co.,  21  O.R. 
261. 

S.,  believing  that  his  father  (still  living,  but  of  unsound  mind) 
was  entitled  to  certain  lands  *-  -hich  the  plaintiffs  claimed  title, 
took  the  advice  of  his  solicit  vho.  being  advised  by  counsel, 

instructed  by  S.,  prepared  a  ered  an  instrument,  whereby 

he,  S.,  stated  that  he  claimed  t'  lands,  and  would  upon  the  demise 
of  his  father,  commence  i)r0( cedings  for  their  recovery.  The  plain- 
tiffs were  thus  obstructed  in  the  sale  of  their  lands,  and  brought  an 
action  against  S..  C,  and  the  registrar,  to  remove  the  instrument 
from  the  register,  as  being  a  cloud  on  the  title,  and  for  dainnges. 
Proudfoot  J.,  dismissed  the  action  as  against  the  registrar,  but  gave 
.judgment,  with  a  reference  to  assess  damages,  against  S.  and  C. 
(4  O.R.  473)  :— ITi'ld,  that  the  Registry  Act  did  not  authorize  the 
registraticm  of  such  an  instnimeat;  and  (Cameron.  J.  dis.seiitingK 
that  an  action  would  lie  for  its  removal.  Per  Cameron.  J. — The 
instrument,  being  on  its  face  one  which  did  not  affect  tlu-  litlo,  was 
not  removable  by  the  Court,  and  the  action  should  be  dismissed. 
1  —  108 
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Per  Hagarty,  C.  J.,  and  Armour,  J.— The  act  of  registration  was  a 
wrongful  one.  and  all  f.artics  eoneerned  in  it  were  responsible  to 
the  plaintiffs,  and  the  .egistrar  was  therefore  a  proper  party ;  but. 
per  Ilagarty,  (\J.,  ho  was  not  a  neeessary  party.  Per  Ilagarty. 
C.J.,  there  beinj,'  uo  mala  tides,  the  damages  should  be  nominal.  Per 
Cameron.  .1.  tlie  registrar  was  not  a  j>roper  party,  having  acted  in 
good  faith,  and  in  the  belief  tliat  he  was  aeting  within  the  scope  of 
his  dtity;  ni.r  was  C,  the  solieitor.  a  proper  party,  he  ha\ing  acted 
to  the  best  of  his  judgment  and  ability  in  advising  his  client,  after 
consulting  counsel.  Ontario  Industrial  Loan  and  Investment  Co. 
V.  Lindsey,  :J  O.K.  66.-Q.B.D. 

THKKAT.S  OK   LeOAI,  PR(,(KEI>!N(iS. 

Qurhfc. — One  who,  without  malice,  sends  his  debtor  a  postal 
card  on  wliich  he  gives  the  latter  notice. of  his  intention  to  sue 
unless  the  (li'l)t  is  paid  is  not  liable  in  damages  to  the  debtor  even 
tlioM'ih  lliii-tl  piTscms  have  seen  the  card.  L'llcmcux  v.  llenmx. 
y.R.  2.')  S.C.  120  (Cir.  Ct.). 

The  defendant  caused  to  be  served  by  the  public  crier  on  the 
plaintiff,  at  the  door  of  tlie  parish  church  at  the  conclusion  of  hi^'h 
mass,  a  notice  requirinu'  iiii.  lo  repair  and  maintain  defendant's 
road  and  keep  it  open,  failing  which  defendant  would  take  the 
necessary  step  to  compel  him  to  do  so.  The  plaintiff  liaving  sued 
for  $19.')  (laiiiages  on  aceount  of  said  notice,  which  he  alleged  to 
have  been  -riven  tiiroiiirh  malice,  the  defendant  by  his  pleas,  admit- 
ted the  giving  of  notice,  but  denied  that  In-  had  acted  maliciously. 
Neither  of  the  parties  tendered  any  evidence,  but  submitted  the 
case  1()  tlie  Court  on  ttie  documents  in  the  record:— Held,  that  as 
the  defendant  was  not  .iustified  in  giving  such  notice  which  should 
have  been  vcfved  in  the  u.-iial  manner  on  the  plaintitl"  through  tlie 
iiiedium  of  municipal  otfieers  and  not  publicly  at  tlie  ciiureh  door, 
the  defenchint  was  guilty  of  a  .oitioiis  a<t  for  which  he  owed  com- 
pensation.    Hamel  v.  Lau/iere,  q.ll.  S.C.  I!t4  (Ct.  Hev.). 


CHAPTER  V. 


CONSTRUCT'.ON    ANO    CEUTAINTY. 

Construction  is  the  correct  interpretation  of  words,  tlie 
method  of  ascertaininfj  the  sense  in  which  they  were  under- 
stood by  those  who  first  heard  or  read  them. 

AVhat  meaning  the  speaker  intended  to  convey  is  imma- 
terial in  all  actions  of  defamation,  {lloiir  V.  H7/.srt»,  9  ]j. 
\-  C.  ('>45.)  He  may  have  had  no  intention  of  injnrin<,'  the 
plaintiff's  reputation,  but  if  he  has  in  fact  done  so,  he  nr.ist 
compensate  the  jjlaintiff.  He  may  have  meant  one  tiling 
and  said  another;  if  so  he  is  answerable  for  so  inadcMpmtely 
expressing  his  meaning.  If  a  man  in  jest  conveys  a  serious 
iini)utation,  he  jests  at  his  peril.  (L'er  Smith,  B.,  in 
lioiinijhiii'  V.  Ildiiex,  (1B31)  Hayes  (Irish  Exch.)  at  p.  20().) 
Or  he  may  have  used  ambiguous  langnagt  which  to  his 
mind  was  harmless,  but  to  whicli  the  bystanders  attributed 
an  injurious  meaning;  if  so,  he  is  liable  for  the  injudicious 
phrase  he  selected.  What  was  passing  in  his  own  mind  is 
immaterial,  save  in  so  far  as  his  hearers  could  jierceive  it 
at  the  time.  Words  cannot  be  constn.v  d  according  to  the 
secret  intent  of  the  speaker.  {Ihinliiison  v.  IHIIni.  l(i  M. 
>;•  \V.  Un  ;  2  C.  &  K.  -140.)  "  The  slander  and  the  damage 
eoiisist  in  the  apprehension  of  the  hearers."  (I'rr  cur.  in 
n,;tin>o(I  V.  Ciirlrii,  (lOlD)  Hobart,  'illH.) 

The  (piestion  tlierefore  is  always :  How  wer(>  th<>  words 
understood  by  t!ios(>  to  whom  they  were  originally  pnblisiied  :' 
We  must  assume  that  they  were  persons  of  ordinary  iiitc^lli- 
gciice.  We  must  assume,  too,  that  they  gav(-  to  ordimn-y 
I'lnglish  words  their  ordinary  EngHsli  meaning,  to  local  or 
t!'c!inii"il  phrasi'S  their  1oi*al  and  technical  ineuniiig.  That 
being  done,  what  meaning  did  tlie  whoh  passage  convey  to 
an  nnliiassed  mind '.' 
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This  clearly  is  rather  a  question  for  the  jury  than  for  the 
jmlgc.  And  accordingly  by  the  82  Geo.  III.  c.  00  (l-'ox's 
Libel  Act)  it  is  expressly  provided  that  in  all  criminal  pro- 
ceednigs  for  lil,el  the  jury  are  to  deci.le  the  <juestion  of 
hhel  or  no  libel  subject  to  the  direction  of  the  jiid.r,.  £„ 
end  proceedings  for  lil,el,  the  practice  is,  and  aiwavs  was, 
the  same  (lUnjIix  v.  Liwmu;;  11  A.  it  ]•:.  !)20 ;  ;{  Perry  ct  D. 
52(J;  4  Jur.  (552),  save  that  here,  if  the  judge  thinks  that  the 
words  cannot  i)ossibIy  bear  a  d(>famatorv  meaning,  he  may 
shorten  tlie  proceedings  by  stoj)ping  the  case.  -  It  is  onlv 
when  the  judge  is  satisfied  that  the  publication  cannot  be  a 
lil)el,  and  that,  if  it  is  found  by  the  jury  to  be-  such  their 
verdict  wdl  l,e  set  asid.>,  that  he  is  justitied  in  withdrawin-r 
tiie  question  from  their  cognizance."     (IVr  Kelly  C  B    i" 

^'V'4'"^  ^'-  ^^-  ^  ^''■'-  ''*  '••  ^^^^^  '  '"^^^  «<"'  '■''■'"I  ^••'/' '■'"/.'  17 
C.  IJ.  .N.  S.  (;03  ;  U  L.  J.  C.  1>.  45  ;  10  Jur.  N.  S    115:i  • 

/<w.;,  V.  MrKnmo,  Ir.  1{.  4  C.  L.-;J74  ;   Ihnn  v.  CoodU;;  4;i 

r..  J.  C.  P.  54  ;  2!)  L.  T.  472  ;  Ihnt  and  ,uwth,r  v.    W.dl    ■> 

C'.IM).  14(i;  4(i  L.J.C.  P.  227;  25  W.  1!.  ;57;{.) 

ft,  l.ow..v,M-,  the  judge  .■,.n>i(h.rs  that   words  are  reason- 
ably susceptible  of  a  .I,4amatorv  meaning  as  w,.||  as  an 
■■•nocent  one,  it  will  th<.n  be  a  question  h>r   tl.e  jurv  which 
iii.Mnnig  tia-  words  would  conv<.y  to  onlinarv  J-inglisInuen 
who  heanl  or  read  them  without  any  previcu.s  knouled-e 
of  tlie    en-cumstances    to   which    tliev    ivlale.       (/Vs/„r  "v 
rAv.,.MO  Ji.  A:  C.  472;5Man.  a;  lly.   7:U)  :   ll,nl.„s,., 
v././/.,,  l.M..J:W.442;2('.  .^K.410.,     The  judge  is 
;n  no  way  bound  to  state  to   the  jury  his  own  opinion  on 
thepomt;  -t  would,  in  fact,  be  wrong  for  him  to  lav  down 
as  a  matter  of  lav  that  tiu- pnbiieation  comp]ai..ed"of  was 
or  was  not,  a  libel.      ,/;.,//.  ,,   /...,v.,v,  11  A.  .t  l]   u-H)  ] 
llie  proper  curse  is  for  the  ju.lge  to  .leline  what  is  a  lilH'.! 
m  poin    oMaw,  and  to  h-ave  it  to  the  jurv  to  sav  whether 
ue   pubhcation  in   question    falls    within   that  delinition. 
(lamiln    v.    ConplnnU   ,nul   ,n,olhn:    (1    l\     k     W      105  •  <> 
L.  J.  L.X.202;  4. Jur.  701.)     And  this  is  a  question   pre- 
em.rently    for    the    jury  ;  whiehever    way    th'ev    lind/tho 
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Court  will  rarely,  if  ever,  disturb  the  verdict,  if  the  iiuostion 
was  proi)erly  left  to  them. 

So,  too,  in  cases  of  slunder,  the  judge  usually  dec-ides 
whether  the  words  are,  or  are  not,  actionable  //c/-  sc,  and 
whether  the  special  damage  assigned  is,  or  is  not,  too 
remote.  If  the  defendant's  words  cannot  reasonably  l)ear 
the  meaning  ascribed  to  them  by  the  innuendo,  and  the 
judge  is  clearly  of  opinion  that  the  words  without  that 
meaning  are  not  actionable,  hi  will  stop  the  case.  So,  too, 
if  the  words  even  vith  the  alle^'ed  meaning  are  not  action- 
able (though  pleaders  seldom  err  on  that  side).  But  in  all 
other  cases,  where  there  is  any  reasonable  doubt  as  to  tlie 
true  construction  of  the  words,  the  judge  leaves  the  (pies- 
tion  to  the  jury.  All  circumstances  which  were  ajjpai'ent 
to  the  bystanders  at  the  time  the  words  were  uttered 
should  l)e  put  in  evidence,  so  as  to  place  tlie  jury  as  much 
as  possible  in  the  position  of  such  bystanders  ;  and  then  it 
is  for  the  jury  to  say  what  meaning  such  words  would  fairly 
have  conveyed  to  their  minds.  And  Iheir  liiuliiig  is  prac- 
tically conclusive  on  the  [joiut ;  the  Court  will  not  set  the 
vii'diet  aside,  unless  it  be  such  as  no  reasonalile  men  could 
iiave  i)roperly  found  (see  iiost,  p.  704). 
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Formerly,  however,  the  in-aetico  was  very  ililluimit.  After  a 
venlict  tor  the  pkiiUiff,  the  ilefeiuliiiit  coustaiitly  moved  in  iirrost 
of  jiul';iiieiit  on  the  ground  that  a  defamatory  nieunin^  \va>  in)t 
.-liown  on  tlie  n-cord  with  suiticienl  precision,  or,  as  it  soon  r,ini(!  to 
liu,  on  the  ground  that  it  was  just  possihie  in  »\niii  of  the  ri.foid  to 
give  ihe  words  an  innocent  construction.  For  it  was  said  to  he  a 
maxim  that  words  were  to  ho  taken  In  initiori  xmsn  whenever  there 
were  two  senses  in  which  they  could  lie  taken.  And  in  these  early 
times  the  Courts  thought  it  their  duty  to  discourage  actions  of 
slander.  They  would,  therefore,  give  an  innocent  meaning  to  the 
words  complained  of,  if  by  any  amount  of  legal  ingenuity  such  a 
meaning  could  be  put  upon  thorn  ;  and  woidd  altogether  disregar.l 
llie  plain  and  obvious  signilicatioii  which  mii^l  have  heen  idnveyed 
to  hystaiiderH  ignorant  of  legal  technicalities.  Thus  where  a  married 
woman  fals<"ly  said,  "  You  have  stolen  my  goods,"  and  the  jury 
fiuml  a  verdict  for  the  plaintill",  the  Court  entered  judgment  for  the 
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defeuihuit,  on  tlic  ground  that  a  married  jiuan  could  have  no  goods 
of  her  own,  ai  hat  therefore  the  words  conveyed  no  charge  of 
felony.     (.!«.  a.sch.  11  Juc.  I.;   1  Roll.  Abr.   74G ;  overruled 

by   Stamp  u  //,■   v.    Whitv   and  iii/c,    C'ro.  Jae.  600.)     Af;ain, 

where   the  complained  of  were,  "  He  .lath  delivered   false 

evidence  un^  rutli>  in  his  answer  to  a  bill  in  Chancery,"  it  was 
held  that  i  olion  lay;  for  though  every  answer  to  a  hill  in 
Chancery  was  on  oath,  and  was  a  judicial  proceeding,  still  in  most 
Chancery  pleadings  "  some  things  are  not  material  to  what  is  in 
dispute  between  the  parties,"'  and  "  it  is  no  perjury,  although  such 
thinp;3  are  not  truly  answered  "  !  {Mitchdl  v.  Bniint,  3  Inst.  167  ; 
1  Roll.  Abr.  70.)  For  further  instances  of  such  refinements,  see 
iVuAc  V.  I'oUard,  Cro.  Eliz.  211 ;  Cox  v.  Ifumplinii,  ih.  889  ;  HoUnnil 
v.  StiiiKT,  Cro.  Jac.  315  ;  and  Hun/  v.  U'riffht,  (KiO'J)  Yelv.  126. 

But  in  the  days  of    Charles  II.   the  Court   of  Common  Pleas 
decided    in    a    case  of    muiulalinn   mai/natniii   {Lord   Toiiiixluiid   v. 
/';■.  Ilii<ilir.s;  (lt;7(i)  2  Mod.  15!))  that  "  words  should  not  l)o  con- 
strued eilhui  in  a  rigid  or  mild  sense,  but  according  to  the  general 
and  niitural  meaning,  and  agreeable  to  the  eonnuon  understanding 
of  all  men."     And  this  decision  soon   became  law.     In  Xalun   v. 
Mit'iorl;,  (1(;h;J)  Skin.    1h;J,  Levinz,    J.,   said  he  was  "  for  taking 
words  in  their   natural,   genuine,  and  usual    sense    and   common 
nndurstaiuling,    and    not   according   to  the  witty   construction   of 
lawyers,  but  aceonling   to    the  apprc'liension    of   tlie  iiystanders." 
(And  see   S,„ii,rH  v.   Ilmisr,  Holt,  :>!);  Skin.  8(11 ;  and  Jinnirsx  v. 
linuhrr.  H  Mod.  2:iH.i     In  1722,  Fortescue,  J.,  declared  in  Ihilinn  v. 
ILiiliimd  el  III-.,  fS  Mod.  21,  '•The  maxim  for  expounding  words 
in  initinri  .s.  /..tu   has  for  a  great  while  been  exploded,  near  lifty  or 
sixty  years.''     In  ]',;i/.r  v.  Oldham,  Cowp.  277,  278,  Lord  MaiislieM 
tonnnenled  severely  on  the  constant  practice  of  moving  in  arrest  of 
judgment  after  vei-.lict  found:  "What'.'     Aft^r  verdict,  shall  tlie 
Court  he  guessing  and  inventing  a    mode  in    which  it  might    be 
barely    possilile    for  these    words  to    have    been   sicken    iiy    tiie 
defendant    witjiout  meaning   to  charge   the    plaintill"    with  iii.'ing 
guilty  of  murder?     Ceitainly  not.     Where  it  is  cl.'ar  that  words 
are  defectively  laid,  a  verdict  will  not  cure  them.     IJut  where,  from 
their  general  import,  they  api'oar  to  have  been  spolven  with  a  view 
to  defame  a  party,  the  Court  ought  not  to  be  industrious  in  pulling 
a  coiirlniclion   upon   them  dillerent    fi'om  what    they  bear  in  the 
common  licccptation  and  meaning  of  them."      And  his  Lordship 
i\notin\  c  ilirliun  of  I'arker,  C..I.,  in    IWml  v.    Itnumlds,    j'asch.  12 
Anne,  ii.  II.,  to  the  same  etl'ect.     So  in  llnn-ison  v.   'Vhnrnhonnoih, 
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10  Mod.  l'J7,  the  Court  says  :  '•  The  rule  tliat  has  now 
that  words  are  to  bo  taken  in  that  sense  that  is  most 
ol.vious,  and  in  which  those  to  whom  they  are  spoken 
to  understand  them."     (See  also  the 
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i^tlurs,  2  T.  K.  20ti ;  and  the  judgments  in  liak. 
liaym.  Uo'J;  Holt,  051;  and  iroolnoth  v.  M,a,l 
1  Smith,  28.) 

And  such  IS  now  the  law.  The  Courts  no  longer  strain  to  find 
an  nniocfut  meaning  for  words  piima  facie  defamatory,  neither  will 
they  put  a  forced  construction  on  words  which  may  fairly  be  deemed 
harmless.  "  Formerly,"  says  Lord  EUenborough  in  2  Camp.  403, 
"  It  »vus  the  practice  to  say  that  words  were  to  be  taken  in  the  more' 
lement  sense  ;  but  that  doctrine  is  now  exploded  ;  they  are  not  to 
ho  taken  in  the  more  lenient  or  more  severe  sense,  but  in  the  sense 
winch  fairly  belongs  to  them."  And,  again,  in  lioh.rU  v.  Camda,, 
it  East,  95,  the  same  learned  judge  says:  "The  rule  which  once 
prevailed,  that  words  are  to  be  understood  in  mitiori  seiisii,  Ima  been 
Ion-  ago  superseded;  and  words  are  now  to  be  construed  by  Courts, 
as  they  always  ought  to  have  been,  in  the  plain  and  popular  sense 
in  which  the  rest  of  the  world  naturally  understand  them."  Now, 
thciefore,  the  only  (piestion  for  ihe  judge  or  the  Court  is  whether 
tlic  words  are  rapahl,:  of  the  defamatory  meaning  attributed  to 
tliuiu  ;  if  they  are,  then  it  is  for  the  jury  to  decide  what  is  in  fact 
the  true  construction. 

So  long  as  tlie  defendant's  words  are  not  absolutely  unintelligible, 
a  jury  will  judge  of  the  meaning  as  well  as  other  readers  or  heiu-ers! 
It  matters  not  whetli.  r  th-:  defamatory  words  be  in  English  or  in 
any  other  language  that  is  understood  in  England,  whether  they 
1).!  spelt  correctly  or  incorrectly,  whether  the  phrase  be  grammatical 
or  not,  whether  cant  or  slang  t.-rins  be  employed,  or  the  most  refined 
and  elegant  diction.     (/.'.   , .  K^hjar,  2  Sess.  Cas.  2'J  ;  5  iJac.  Abr. 
1 '.•'.'.)     The  insinuation  may  be  indirect,  and  the  allusion  obscure  ; 
It  may  be  put  as  a  question  or  as  an  "  on  dit  "  ;  the  language  -uay 
lie  ironical,  figurative,  or  allegorical ;  still,  if  there  be  a  m-     liug 
ni  tile  words  at  all,  the  Court  will  find  it  out,  even  though  it       dis" 
giiised  in  a  ri.ldlu  or  in  hieroglyiihics.     In  all  cases  of  ambi-aity  it 
H  purely  a  (juestion  for  the  jury  to  decide  what  meaning  the  words 
would  convey  to  persons  of  ordinary  intelligence.     {Hr.uit  v.  VaUs, 
(im-,)  2  Times  L.  1\.  3G8  ;  Dakli,,!  v.  Laho,uk,',e,  [1908]  2  K.  I',  at 
p.  ;i2H,  11.)     If  an  article   in  a  newspaper  conveys   a  defamatory 
'""aning  to  a   person   who   reads  it  in  the  manner  in  which  such 
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articles  nre  iisuiilly  road  by  an  onlitiary  peiHoii,  it  is  immaterial  tliat 
aiiiitiier  meaning  iiii},'ht  Ik;  dcrivwl  from  a  critical  scrutiny  of  tlie 
words.     (Ilmitcr  v.  I'liijuxini  ,('  ('.>.,  (I'.KMl)  H  F.  .574  (Ct.  of  Sess.).) 

And  l)ofore  answering  that  qiiestiofi  tlie  jury  should  well  wei{j;h 
all  the  circumstances  of  the  case,  the  occasion  of  spoaliin^,  the 
relationship  l)e*-.veen  the  parties,  .'i.e.  Esjiecially  they  siiould 
consider  the  woi'ds  as  a  whole,  not  dwelliufj  on  isolated  passa^jcs, 
but  giving  its  proper  weight  to  every  part.  (I'er  Tindal,  C'.J.,  in 
Shiplri)  V.  Toillniiitii;  7  V.  &  V.  at  p.  (\'M).)  The  sting  of  a  libel 
may  sometimes  be  contaii.ed  in  a  word  or  sentence  placed  as  a 
heading  to  it,  which  will  often  render  the  defendant  liable  where 
without  it  he  would  have  had  a  perfect  answer  to  the  action.  So, 
too,  a  word  added  at  the  end  may  altogtjther  vary  the  sense  of  the 
preceding  passage.  "  It  is  obvious  tlnit  an  adjective,  or  even  an 
adverb,  may  carry  with  it  such  a  sting  as  to  be  a  statement  of  some 
one  particular  fact."  (Per  I'ollock,  ]i.,  in  llormiiili  aj'  Siiiiilcrlaml 
Election  Petition,  (IH'Jd)  5  O'M.  &  H.  at  p.  02.)  The  defendant  is, 
therefore,  entitled  to  hiive  the  whole  of  the  alleged  libel  rea<l  as  j)art 
of  the  plaintiff's  case.  (Coole  v.  llinihi'n,  ]{.  \-  ^f.  112.)  And  for 
the  purpose  of  sh  wing  that  what  he  wrote  is  no  libel,  and  will  not 
hear  the  construction  wliich  the  plaintiff  seeks  to  put  upon  it,  the 
defendant  may  give  in  evidence  any  other  passages  in  the  same 
publication  which  plainly  refer  to  the  same  matter,  or  which  (jualify 
or  explain  the  ■  i  -^age  sued  on.  {It.  v.  Lamhvrt  hikI  /Vn//,  "iCamp. 
400;  31  llowcu  Si.  Tr.  340;  lhi,}>ii  v.  Onsde;/,  25  L.  J.  Ex.  22!) ; 
1  H.  \-  N.  1  ;  2  Jar.  N.  S.  4<»7  ;  IMton  v.  O'Brien,  18  L.  1!.  Ir.  !»7.) 

So,  too,  with  a  slander  ;  very  often  the  words  immediately  pre- 
ceding or  following  may  much  modify  those  relied  on  by  the 
plaintiff'.  {Hritliiiliir'H  Case,  4  liep.  I'J ;  'J'hoinji-tiot  v.  Ileinnnl, 
1  Camp.  48.)  When  the  language  sued  on  is  ambiguous,  and  some 
extrinsic  evidence  is  necessary  to  make  the  meaning  clear,  evidence 
may  be  given  of  other  libels  or  slanders  published  by  the  defendant 
of  the  plaintiff  which  explain  or  (jualify  that  sued  on.  When,  how- 
ever, such  evidence  is  admitced,  the  jury  sliould  always  be  cautioned 
not  to  give  any  damages  in  respect  of  it  as  a  separate  cause  of 
action.  (I'er  Tiudal,  CJ.,  in  I'eiirsou  v.  l.imnHie,  H  M.  iV  (ir.  720; 
12  L.  J.  Q.  ]}.  253 ;  7  Jur.  748  ;  (i  Scott,  N.  11.  607  ;  Amleisoii  v. 
Caliert,  (1908)  24  Times  L.  It.  3!»!l.) 

JlllistldtiollS. 

The  (Ihserifr  pivc  u  iDriect  urcimiit  nf  soniu  )>ii)(('LMliiif.'n  in  the  liisulveiit 
DeMiir's  Court,  Imt  heail.'d  it  "  Slumirful  ( 'oiiiliK  t  of  ;iii  Attoinov."     Thr  rot 
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f  tlio  ii'|>.)it  wa«  held  luivil.'ffi.cl ;   l>i,t  i],,.  ,,|„ 
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ililT 


iivircil  (li 


llA 


iliiii;,'i>s   f,ir  till' 


r/,,i„„t  V.  /.f«(V,  :i  Jir.  Ac  U.  JilT 


All.l   : 


M, 


«•<•  Mim„t,„,i  V.  Willi,,,,,  ■>  IJ.  \  All.  riT.i 


>"iv,  '.'00;  ,f  I!.  \  AM.  -.{)■>. 


,,,  V 


/,'(^, 


I  I,.  T. 


/1','/<M/  V.  ./.,„„,  A  M.  ,s,  w.  1,1!  ;  7  I>owI.  2|0;   1  ll.  & 


/A 


■//  V.  Am,.//,  I  Cr.  i.  M.  n  .  ._.  y   ^i,,  ^^ 


II.  40S. 
"tt.  .»!»I  :  2  Tvr.  .-,s,-, 


t>tre,^t  V.  /      ,„e,l  I  ,.t„„l/,  ri'  ,      iV/,/.  •_>■.•  W.  JJ.  .-,,-,.!. 
Stiiiileii  V,    i),M,  4  Saiiilf.  ("S    V  )  •'! 

.\..a.tio„w«sl„„,.,-l.t  f.,r  aM,.ll..p.,ilii:.r|,;.l,li,l„.,  i„  „„.  r,„. ,.. 

|«.IK..:_"  l!,»t  at  l'n.,t,.n.     K,„,„  fl...  /.„.,,.„„,/  ,.,„,„,.      u  .„„„.„,    „,  .f    i      » 


nmrili'i- uffaiii^t  IIiiMt,  wlm  is  <■, 


!<•  n.r(iii..r,s  iii(|iu-.t  liavi'   I)iuii.rl,t 


Iiiiit  had 

Midict  of  wilful 
■I'Milriittcd  to  jpiiil.  -Kiii|"i'"     ■rii,.  ,,|.,;,,t,iv      . 
t.n,...a  „.at  th..  w...  ...... 1.0  ••  .a.  .....I,  i..t..,....e;Ui„.     !  .  '    r^ 

t..fu.y    .,.  „r.k..  tl...t  tl-  .k.tVn.:a,.ts  „,i.l.t  af...«ar,ls,  if  ,1„.  ,,a...,.-,,,,l    w  ■  u 
-...,  a.,.0.1  ...  U.  abU.  ,„  ..of..r  to  it.  as  sh„wi,„  that  th..-  i,.-,      :";„:, 

0.  statement     l..r.    Lv,„,h,.rst.  (M!..  ,.,,,,  „.„  j,.  ,  ,,,„•, ,„„^,„„  j     ; 

wha    ...ot.ve  the  ,ml.l„  at.o,,  wa,  ...aJe.      It  wa t     l,,,„t,.,l  Ih.t   if  the    ,  .-a - 

K.a,,h     w..ch  was  ,.,,„e,„-.,„.  a„„th,.,.  pape.-.  st I  wiH,„„t  tl„.  w„nl  ■•  f,,!,..    • 

wmUlheahhel  It  ,  ,.,v  wen.  „f  „,,i„i„„  that  the  .hjeet  ofthe  ,,a,,..n,  ,h 
w  s  to  V.,., heate  the  ,,la.„t..rs  .hava.te,.  fro,,,  a„  „„f,„„„„.,|  .iL.-.e.  L 
u,t.o„co,.M,„.tlH.mau,ta>„ea:  la.t  if  the  wor.l  .'f,,,!.,,..  was  „nlv  a,M...l  U,v 

..«.,>  the  el  eet  ot  the  hhel.      \  enhet  /,.,■  the  plai,.ti.r.      1  .a,..aj;e>,  ,„.e  la.thi,,.-. 
llni.t  V.  .Il-/,iri(i„l  ()tl„i-s,  (ls;j.l)  (j  ('.  4  1'.  -zv,. 


Ji] 


Of  llie  Iniiiwndo. 

Tn  an-iviiifr  at  tlu"  meaning  of  the  (lefeiidaufs  words   the 
Court  and  jury  ar(.  often  materially  a.ssi.ted  l>v  an  averiiieni 
in   the   i.laintiffs    Statement  of  Claim,  called  an  hu.unulo 
Ihis  IS  a  statement  by  the    plaintirt'  of    the    con.stnietiou 
which  he  puts  upon  the  words  himself,  and  which  he  will 
endeavour  to  induce  the  jury  to  adopt  at  the  trial,     \\here 
a  defamatory  meaning  is  ai>i.arent  on  the  face  of  the  wor.ls 
no  innuendo  is  necessary,   thougli  ("ven  her.,    the  pleader 
occasionally  inserts  one  to  heighten  the  effect  of  th.>  words. 
13ut  where    the    words   inhna  j\uic  are  not  actionui)le.  an 
innuendo   is   essential        the  action.     It   is    n..cessary  to 
hnng  out  the  latent  injurious  meaning  of  the  defendants 
words;  and    such  innuendo  must   distinctly  aver  that  the 
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words  bear  a  s|M'citic  meaniiif,'  which  is  actionable,    {('d.i-  v. 
(■oojur,  12  W.  R  75 ;  •>  L.  T.  329.) 

It  is  thf  otlicc  of  an  innncndo  to  define  the  defamatory 
meaniuf,'  which  itie  phiintitl"  sets  on  the  words;  to  show 
how  they  come  to  have  that  defamatory  meaning  ;  and  also 
to  show  how  they  relate  to  the  plaintiff,  whenever  that  is 
not  clear  on  the  face  of  tliem.  But  an  innuendo  may  not 
introduce  new  matter,  or  »'nlar«,'e  the  natural  meaninj;  of 
words.  It  must  not  put  upon  the  defendant's  words  a 
construction  which  they  will  not  hear.  It  cannot  alter  or 
extend  the  sense  of  the  words,  or  make  that  certain  wliich 
is  in  fact  uncertain.  (Janus  v.  llullicli,  4  Rep.  17.)  It 
the  words  are  incapuhlcof  the  rneanin}^  ascril)ed  to  th  'm  by 
the  innuendo,  and  are  i>iiiii('i  Juri,-  not  actionable,  the  jud},'e 
at  the  trial  will  stop  the  case.  If,  however,  the  words  are 
capable  of  the  nieaiiinj,'  ascribed  to  them,  however  improb- 
able it  may  appear  that  such  was  the  meaninfj[  conveyed, 
it  nmst  be  left  to  the  jury  to  say  whether  or  no  they  were 
in  fact  so  understood.  {Hunt  v.  (ioodlnhf,  4'J  L.  J.  V.  P.  04; 
2'.t  L.  T.  472  ;  I'.nmne  v.  <i.>s,lei,,  1  (.'.  15.  72.S  ;  Jhikliiil  v. 
iMhouch.n,  [r.HKSj  2  K.  13.  at  p.  32H,  n.)  This  is  so  in 
America.  {I'nhli  v.  'I'lilmiir  As:«>,iatiiiii,  38  Hun  (4ft  N.  V. 
Supr.  Ct.).  '5*'«0 

An  iuiiiieiulo  r.o  longer  requires  a  prefatory  averment  to  support 
it.*  (Coinuioii  Law  ProcL-ihu-e  Act,  lH.")-2,  s.  (U.  And  see  Jlcmmiiiiis 
V.  (;,/.s.s„»,  !•:.  J5.  \-  K.  :U(i  :  27  L.  J.  Q.  15.  'io-i.)  The  liliel  oi 
blander  sued  on  iniist  of  course  lie  set  out  rerhatim  in  the  Statcuieiil 
of  C'iiiiiii ;  the  iiiiiuciido  usually  follows  it  iiiimediately.  Such  a 
pleadiiif,'  is  to  he  coiisideied  as  two  counts  under  the  old  systeui, 
one  with  an  iiiuueiulo  and  one  without.  .Viid  if  the  plaiiitilt'  can 
show  a  t^ood  cause  of  action,  either  with  or  without  the  alle^'til 
meaning',  he  is  entitled  to  recover.  (Ter  Ulacklmrn,  .J.,  in  Watl.iii 
V.  JIall,  L.  U.  :J  g.  iJ.  102  ;  ;37  L.  J.  Q.  I',.  125  ;  16  W.  15.  857  ;  is 
L.  T.  5f)l.) 

The  defendant  is  in  no  way  tniluuniBsed  by  the  presence  of  the 


'■'■  Formerly  this  was  necessary  Sn;  <u-lihUiii  v.  Fvi»,  t>  15.  &  C  l-VI  : 
flomi'fi(z  V.  l.in/,  9  A.  &  K.  ■JKi'  Cr.ntI  „i,d  vtlura  v.  Junes,  4  ('.  H.  L'.V.t ;  J/.;//- 
V.  Altjcaiiilir.  7  lliug.  11!>. 
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innuendo  in  the  Stntement  of  Claim.    He  can  either  <leny  that  he 
ever  spoke  the  wor.l«,  or  ho  can  urhnit  that  he  spoke  them  hut 
deny  that  they  conveyed  that  nipaniiin;.     He  can   ulso  assert  'that 
tlie  words  are  true,  either  with  or  without  the  allej^ed  meaning.     It 
will  then  1)6  for  the  jury  to  say  whether  the  pluintitrs  innuen.l,;  in 
borne  out.     U  the  jury  reject  the  innuendo,  the  plaintitT  nia.v  full 
hack   uimn   the  words  themselves,  and  ur^e  that,  taken  in' their 
natural  and  obvious  signification,  they  are  actionable  y».  »•  »-■  without 
the  alleged  meaning,  and  that  therefore  his  unproved  innuendo  may 
be  rejected  a.s  surplusage.     {Ilarc'n  v.  /•>.».•//,  1  Cr.  >t  AI.  11  •  2  Af 
X-  Scott,  r,\)\  ;  2  Tyrw.  r>Hr>.)    But  he  cannot  in  the  mid.lU;  of"' the 
case  discard  the  innuendo  in  his  pleading,  and  start  a  fre^h  one  not 
on  the  record;  ho  must  abide  by  the  construction  ho  put  on  the 
words  in  his  Statement    of   Claim,  or  else  rely  on  their  natural 
and  obvious  imjMjrt.     (Sim„w„H  v.  Mit.h.ll,  f.   Apj..   Cas.  MG  ;  50 
L.  J.  r.  ('.  11  ;   Iliint.iw  SU,tri„;  \  V.  &  F.  !»HU  ;    1",  L.  T   A'li  ■  Rud 
V.  Tatndl,  2'J  W.   li.  17-J ;  4:J  L.   T.  .".OT.)     If  the  jury  negative  his 
innuendo,  and  the  words  are  not  actionable  in  tla-ir  natural  and 
piiuiary  sense,  judgment  must  pass  for  the  defendant.  {l!nn,hn.hir 
V.  iMtnna;  12  W.  R.  H7H ;  10  L.  T.  HlO;    M„>„<irr  v.  /u,..,,  I,-  i;   5 
C.  L.  108.) 

llliisliationn. 

■■  Ifo  lu.th  forsworn  hi.„>.lf.-     Thos..  wor.ls  ur-  not  in  tl,.n,-.Iv..s;,  Mim.i..nt 
n„,.MMt.oM  of  ,„.rjury,  1«.«m.h.  ho  is  not  .ai.l  to  h:.v..  >«orn  UMy  wl.ilo  pvin- 
■  N  i.l.nro  in  (  onrt.      llonco  an  innnon.!,.  '•  l„.fo,..  th..  jii>ti,-..of  as>i/o  •'  i-  rU-irly 
lu.l :  lor  ,t  i>  not  an  ...xpl.ination  of  (l..f..n,lMntV  words,  Lm  an  addition  to  th,,,,' 
AiiiiH.,  I  Uoll.  .\br.  S2. 
/flit  \ .  s,f,oi,/i,i,l,  a  T.  P..  fi.<»i. 
A  libol  all(.j;,.d  that  a  K'fntl.'inan  wa>  on  a  .crtaiin  nij.'ht  hornssod  and  rohl,,.,! 
of  10/.  m  thp  i.laintitrs  imbli.-ho„s...     ,\„  innnond,.    ■  niranin-  th.Tol,.    tint 
the  sud  puWichoww-  »astho  rr>..|t  of,  and  rro,,u..ntod  hv,  f,lo,r<   thiov,..   and 
lopravod  and  had  .lioiactors,'  aftor  vor.li.t  for  th.-  d.-hndanl  was  h.ld  too  wido. 
Ilmniic  V.  (t'uMiliK,  1  C.  1).  Tl!s. 

C/fiHrH  Cnsf.l,  Donlie'fn;  (Kilil)  2   IJolli's  1!.],.  |.!(i. 
Tl,owords  •'  1  NvassiK.akinj;  to  a  i.,dy  ahout  Mrs.  Y.'sraso  "  cannot  snnnortan 

"iMUondo.  nioanm-thert.hy  that  th.- idainliir(Mrs.  Y.}  ha,I  been -niItvofadMlt,TV. 
JwA- V.  .A(i/iK«..H,  Uti  Muss,  l.si. 

I.ikl  complained  of:-'- Ho  has  become  so  inflated  with  solf-importan,,.  by 
th-  few  hun,lred.s  made  in  my  service-Ond  onlv  kn..ws  wh.th,.r  hon,>tlvor 
othei-wiso-that,"  &e.  Innuendo,  -meanin-  thoivbv  to  insinuate  that'the 
l.huntill  had  conducted  himself  in  a  dishonest  manner  in  tlie  htvI.  o  of  tlie  def.-n- 
iUi.t.  •  T''.-  Court  refused  to  disturb  a  venlict  for  the  plaintilV. 
r/e,,,,  V.  fAtffer.  3  Moore  &  8c.  727  ;   10  Itiiig.  2J0 

The  defendant  said,  "  Master  Itarhara  did  burn  mv  barn  with  his  own  hands 
and  uone  but  he."    At  that  date  it  was  not  felony  to  burn  a  barn  unless  it  were 
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rithpr  full  <l  loni  or  imreol  of  a  inniiHiim-hiiuse.  An  inimeiKlo,  "  a  barn  full  of 
ciirn,"  wii>  h.Iil  too  wide.  [•'  That  is  not,"  wiys  Do  Orcy,  C.J.,  cominontiiijf  on 
thiscaso  in  i  nw)).  (IM,  "  an  ijiilairilion  of  what  was  said  before,  but  an  adilitiou 
f  '  it.  liut  it  in  the  iiitioilnotion  it  had  lioen  avencil  that  the  defondaut  had  a 
barn  full  of  corn,  and  that  in  a  discourse  about  the  barn  the  defendant  had  si)oken 
the  wonls  charf;od  in  the  liln-l  of  the  plaintiff,  an  innuenilo  of  its  Innnf;  th<' 
barn  full  of  corn  would  have  been  [it-nnX.  For  by  couidiiif;  the  innuondu  in 
tlio  libel  with  the  intrmlnctory  averment,  •  his  burn  full  of  corn,'  it  would  have 
made  it  couiplcat."] 

It,irli„m's  r,Mc,  (mri)  4  Rep.  20;  Ycdv.  21. 

See  ('iij'ihil  and  ('niiHtln  lliiiik  v.  f/riiti/  iiii'l  Sinm,  (('.  A.)  3  (".  P.  I). 
.•lU;  VJ  L.  J.  V.  ]'.  .s;tO;  28  W.  11.  H.-.l  ;    III  I,.  T.  (i.H  ;   (II.   L.) 
V  Aiip.  ("as.  711  ;  .-,2  L.  .J.  Q.  H.  2.J2;  .'Jl  W.  U.  1.-.7  ;  47  I,.  T.  (K52; 
17  .;.  V.  214. 
An  information  was  (ilcd  against  a  Nonconformist  minister  for  a  libel  U]ion 
"  the  bishops  "  contained  in  a  book,  called  "  A  I'lirajdirase  upon  the  Now  Testa- 
ment."    An  innuendo,  "the  bishops  of  h'nijl'iii'i,"  was  held  to  be  allowable,  if 
from  the  nature  of  the  UM  this  was  clearly  what  was  meant. 
II.  V.  Htulir,  (l(i8,>)  .'J  MimI.  (ii». 
The  libel  accused  a  f;c>ntlenian  of  sayin^r,  "  lie  could  see  no  jirobability  of  the 
war's  ending:  with  France,  until  the  little  fjentleman  on  the  other  side  of  the 
water  was  rcst'ired  to  his  rights."     Iiuuiendo,   "  the  I'rineo  of  Wale.s,"  allowed 
t<i  bo  ^rood ;    ill  fact  the  Court   thought  the  meaning  wa.s  clear  without  any 
innuenilo. 

.!«..;,.,  (1707)  II  Mod.  m. 
It.  v.  M,ill/i>-irA,  (171!l)  1 J  How.  ,'<t.  Tr.  l;!2;!. 
I.ibil :  — "  The  mismanagements  of  fho  navy  have  been  a  ;;reator  tax  upon  the 
merchants  than  the  dnties  raised  by  riovernmeut."     An  innuendo,  "the  royal 
navy  cjf  this  kingilom,"  lirlil  not  too  wide. 

I!,  v.   Tithh,,,.  (1701)  II   How.  St.  Tr.   10!»."(  ;  ,•»  St.  Tr.  .V.'7 ;   2   Ld. 

Itayni.  lOtil  ;  1  Salk.  50;  (i  Mod.  2(iS. 
A',  v.  Il-riir.  {\"V  Cowp.  072;  11  St.  Tr.  201 ;  20  How.  .St.  Tr.  (i,jl. 
The  words  ;  "  We  have  no  doubt  stillicient  information  will  l)e  olitained  for  a 
strong  cax^  to  liy  bctore  the  Home  Secretary  to  enal  li!  that  functionary  tocausc 
it  to  !«•  intimated  to  llie  suspected  party  that  his  presence  here  can  be  di-sjiensed 
with,  as  tar  as  it  m  ly  b  ■  attended  with  danger  to  himself,"  were  liehl  in  tho 
llxiheiiner  t'liiimber  not  to  snpiMirt  an  iiuiueiido,  meaning    thereby  that  tho 

|iroseiiitor  was  susjiected  of  having  and  had  coi itied  some  crime  which  would 

bring  his  life  into  danger  from  the  laws  ,pf  Ijigland. 

'w^7'"7/  V.  ■/'/»  (,)ii„i,,  (N'o.  2;  ,)('ox.  ('.  ('.  2.V.'. 
The  words  romplaineil  of  in  their  natnral  sensi>  conveyi'd  only  susjai'ion,  and 
wcie  tberi'fnic  n.it  actioiialile;  theiv  were  ininieniloes,  but  none  of  them  state<l 
tliat  tin-  word-  imput.d  felony,  tliiiugh  tliere  was  a  prefatory  averment  stating 
that  the  d.'fendanfs  motive  was  to  cause  it  !<■  Ix.  U'lieved  that  the  plaintiff  had 
been  guilty  of  felony.  //././,  that  tills  jnefatory  avenniMit  could  not  b..  siibsti- 
InttMl  fi>r  the  iniiui'udoes  wlierel>y  the  iilaintitf  ufideitook  to  give  the  meaning  of 

the  Words  >|.nkell. 

siiiiiiiiiiii  \.  Mi/./ii '/.  0  .\j,]i.  c.is.  l."iii;    :,()  \,  J.  I',  r.  11  :  2!i  W,  U 
101  ;   i:j  I,.  T.  710  ;  .|,-/j.  i>.  .j:(7. 


ini/UKS  oiii/niN/.y  hKFAM.rnniY.  ,,9 

Words  coinpluinod  „f  :-•'  Ho  is  a  reKular  prover  under  baukruptcieH."    An 
mnuendo    ••  tho  defen.lunt  mom.i.i^-  thereby  that  the  plaintiff  had  proved  and 
was   lu    tho   lii.l.it   of    proving    fictitious   debts   against  the  estates  of   bank 
rupts,  with  tho  knowledge  that  sueh  debts  were  fictitious,"  is  now  all  that  is 
neci'ssary. 

('.  L.  l>.  Act,  ls.v.>,  Schod.  li.,  f„nn  3:i. 

Words  may  be  : — 

(1)  ol)vioasly  defiimatory  ; 

(2)  ambiguous:  that  is,  words  which,  though  prima 
fade  dofaniatory,  aro  still  011  the  face  of  them 
susceptible  of  an  innocent  meaning ; 

(3)  neutral ;  i.e.,  words  which  are  meaningless  till  some 
explanation  is  given  ;  such  are  slang  expressions, 
words  in  a  foreign  language,  words  used  in  some 
special  local,  technical,  or  customary  sense. 

(4)  jiriimi  facir  innocent,  but  capable  of  a  defamatory 
meaning ; 

(0)  ol)viously  innocent ;  words  which  cannot  properly 
be  construed  so  as  to  convey  any  imputation  on  the 
plaintifT. 

To  these  different  classes  of  words  special  rules  of  pleading, 
evidence,  and  construction  apply. 

1.  U  Dills  Obcioiislii  hcfnmnloni. 
Here  no  innuendo  is  necessary.  No  parol  evidence  is 
admissible  at  the  trial  to  explain  the  meaning  of  the  words. 
The  defendant  cannot  be  heard  to  say  that  he  did  not 
intend  to  injure  the  i)laintiff's  ieputation,  if  he  has  in  fact 
(lone  so.  The  question  is  still  of  course  for  the  jury  ;  hut 
the  judge  will  practically  direct  them  that  the  words  are 
actionabh",  and  that  they  should  find  for  the  plaintiff  on 
that  issue.  Should  the  jury  perversely  refuse  to  follow  tho 
judge's  direction  a  new  trial  will  be  granted.  {L,vi  v. 
Milue,  4  J3ing.  IDo  ;   12  ^[oore,  118.) 

JJut  the  (lefeiidiviit  may  pload  circumstances  which  iimdo  it  c'c.ir 
al  tli(^  time  ho  siHiko  or  wroto  timt  the  words  wero  not  used  in  their 
iinliniuy  sif^nilifiiLion.  lb;  may  tliu.s  take  tho  words  out  of  tliis class 
into  class  'i,  words  prima  jUci.'  defamatory.     It  will  then   be  a 


120 


i 


■t  i 


i 
I 


COXSTRrcTIOX  AXn  rERTAIXTV. 


question  for  the  jury  in  what  sense  the  words  were  understood.  Ihit 
such  question  only  arises  wliere  the  words  are  susceptible  of  the 
uinocent  meaning  which  the  defendant  seeks  to  place  on  them  and 
where  also  the  circumstances  which  are  alleged  to  qualify'  the 
injurious  words  were  known  at  the  time  to  all  to  whom  thev 
were  published.  •' 

Uliistratious, 

It  i«  libellous,  without  any  innuon.l...  to  write  and  publish  that  a  „ew.„a,K.r 
ha,  a  separate  pafro  devoted  to  the  advertise.nent^  of  usurers  and  ,,„,uk  d,  ct.  ^ 
and  that  the  odUor  takes  respectable  advertisements  at  a  cheaper  rate  if  ho 
advertisers  will  consent  fo  their  appearing  in  that  page.  The  (  ,urt  h,.,vever 
expressed  sun.r.seat  the  alienee  of  some  such  innuemh.  as  •■  nu..  i „.  3,v 
that  the  phnntiB-s  pajK-r  was  an  ill-conducted  and  low-clas.  j.ur.nl  '°  " 

llmaeV  ai„l  another  v.  Wthatcr,  2:t  W   li    ■)<» 
Where  a  liW  called  the  plaintiff  „  "truckn.aster,''und  the  defendant  iu-ti 
had  ;  b„   no  ev.dence  was  ^iven  at  the  trial  as  to  the  n.eanin,.  of  the  w    d    t   e 

n v  rnl   l"      :•"""  T^'"''  ''"'•  *'^""^"'  "'^'  ^-'  -''^  ""t  to  u"  u n'd 

"71 T.  lir'"' '  "■  *  ""■ "" ' ''  ^'-  '■  '■''■  •'"'**  ^^'  1'-  •""• ' 

To  write  and  publish  that  a  certain  woman  is  a  prostitute  an.l  f  l,..f  ••   l     • 
I  understand    under  the  patronage  or  protection^.f  ';;; cp ^    tJ^,.  ^^I 
actionable  m  the  Court  of  Appeals  in   New    York    .>lth,„  „1,   f 

M'->r  v.  /lannlf,  (1N72)  IN  X.  Y.  K.  (;i  Sickels)  iV  ■ 

'^rx^'^:'ii^'  '"'"''^  ^'"-^  '^'-'  -""■■^■''  -^ "-.  vr.  It. 

It  is  libellous  to  write  and  publish  these  words  :—  Threatening  letters      Th,. 
Middlosex  grand  jury  have  returned  a  true  bill  against  a  .vntLn  ,    7i 

z/^;^  V.  /Vo...,  ,  n.  *  M.  n  :.  M.  *  Scott;  ..,  ;V  Ty,.. 

^uaki!c:;;;;Ch;r:ix;"''''''"^''''''^''^'''''''-'''^^^ 


Wonlg  comidained  of :     ••  Th' 
I  Inrccny  is  dearly  imputed. 

/llinnin/  v.  Ji'^w,  1  lioll.  Abi 
'oinndii  V.  niitluii,  1(1  Ui„M 
plained  of :— "You  i-t,.!c 


'U  art  a  thief 


no  iniuieii(I,,at  all  is  net 
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Words 


lOi; 


iillowod  I,,  state  that  he  only  meant 


apples."    The  defendant  cannot  b. 


to  sjiy,  "  y„„  iiave  tortiouslv 


removi'd 
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apples  under  an  unfounded  claim  of  ri-'ht  "    T),«  ) , -f     a 

......tKhowit.  '  "•'  "'"'"^■'^   "">•  """^^  ■'-'-.  tl.e  def.„,l,.„t 

7o,„/,«.»„  V.  nnWeU,nk,  4  «.  &  A,1.  630  ;  1  Nev.  &  Man    1,55 
/A,«/-.«,r,„  V.  //.-My,  l«  M.  &  W.  442  ;  2  f.  &  K  440 
.V,,r//„  V.  Aoe/,  2  P.  &  p.  C54.  po^t,  p.  682.         '        ' 

Ay,a//  V.  /iroo*-,,  2  Hobt.  29 ;  3  E„bt.  284  (New  Y.rkl 

Marks  V.   Samnel,  [liM)4]   2  K.  B.   287-  TA  I      T    V    i.    ..- 

.  ,,    ^  w.  n.  m ;  90  L.  T.  om  -,  20  Tin  Jl.  k  ;3o"  '  •  ■"'  ^  •"'•■* 

*.  IS      l-ettifogging  shyster  "  when  applied  to  a  lawvor'     •'  ( v.nH  •  K 
Z^r:.:r'"  of  the  .eani„«,.r  current  phras^^'^l^.^h^^^..^;-  - 
JiaUe,  V.  Aa/«,„„.„o  i.„W/,/„„^  ,.,.,  (,«;<.)  4  Chancy,  (40  Michigan) 


2.  Wonh  prima  facie  Jh'/amatonf. 

Hero,  too    no  innuendo  is  necessary,  and  no  j.arol  evi- 

he:o:ds  "^:   rr""nf  ^^  ^^'•''""  thenJanin;of 
7  ''^''''-     .^'^'^  J"'^Se  will  direct  the  jury  that  the  words 
are  y»7«/«/«t-«' actionable. 

But  the  defendant  may  prove  circn.nstanoes  whic-h  made 
oloav  at  the  tune  that  the  words  were  not  used  1  y     i „ 
n  tlieir  ordinary  signification.     «'  People  not  i,nfro,,uo 
se  words,  and  are  understood  to  use  wonls,  not  i  ! 

"'^  jnal  sense,   or  as  conveying  the  imputation   which  in 
-Jniary  circumstances  and  apart  from  Iheir  surrou    li, 
they  would  convey,  but  extravagantly  and  in  a  n       u. 
which  would  be  understood  by  those  who  hear  1-    .  d  t 
not  conveying   the  grave  imputation  suggested 

nuMiiell,  L.C.,  in  Australian  X,wsn;n,r  Co  /;,,/,./  ,- 
n>',„.u  [1804]  A.  C.  at  pp.  287,  288.)'  Thus  the  dVfe  n  a,  t 
'"Hv  plead  that  the  words  were  uttered  merely  in  a  j'ike! 
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and  were  so  understood  by  all  who  heard  tlieni ;  or  that  the 
words  were  part  of  a  longer  conversation,  the  rest  of  which 
limits  and  explains  the  words  sued  on  ;  or  any  other  facts 
which  tend  to  show  that  they  were  uttered  with  an  inno- 
cent meaning,  and  were  so  understood  by  the  bystanders. 
If  such  a  defence  be  pleaded,  parol  evidence  may  be 
given  of  the  facts  alleged ;  and  then  it  becomes  a  (juestion 
for  the  jury  whether  the  facts  as  pleaded  are  sul)stantially 
proved,  and  whether  they  do  put  on  the  words  a  colour 
different  from  what  they  would  immd  /<i,i,-  bear.  It  is 
generally  difficult  to  induce  the  jury  to  adopt  the  defen- 
dant's harmless  view  of  his  own  language.  But  see  (iiuiit 
v.  VaUs,  (1886)  2  Times  L.  R.  368. 

The  defendant  may  not  plead  or  give  in  evidence  any 
facts  which  were  not  known  to  the  bystanders  at  the  time 
the  words  were  uttered.  The  defendant's  secret  intent 
in  uttering  the  words  is  immaterial.  (Ilmhtmm  v.  Uilhij 
16  IVr.  k  W.  445 ;  2  C.  i  K.  440.)  He  must  be  taken  to 
have  intended  the  natural  consecjuences  of  his  act. 

The  defendant  in  allowed  thus  to  give  evidence  of  all  "  the  sur- 
rounding circumstances,"  in  order  to  place  the  jury  so  far  as 
possible  in  the  position  of  bystanders,  that  they  nmy  judge  how 
the  words  would  be  understood  on  the  particular  occasion.  livX 
though  evidence  of  such  extrinsic  facts  is  admitted,  pared  evi.I,,r.ce 
merely  to  explain  away  the  words  used,  to  show  that  they  did  n,it 
for  once  bear  their  ordinary  signification,  is  inadmissible.  A 
witness  cannot  be  called  to  say,  "  /  should  not  have  understood 
defendant  to  make  any  imputation  whatever  on  the  plaintitt'." 
The  jury  know  what  ordinary  English  means,  and  need  no  witness 
to  inform  them. 

The  leading  case  on  this  point  is  one  cited  in  the  Lord  CnmndVii 
Ca..',  (1578)  .1  lU.p.  1!$,  14.  (At  1.  -.t,  it  appears  to  I)e  a  decided 
case,  not  a  mere  illustration.)  "  If  a  man  brings  an  action  on  the 
case  for  calling  the  plaintiff  nuu'derer,  the  defeiulant  will  say,  that 
he  was  talking  with  the  plaintiff  concerning  unlawful  huntin",  and 
the  plaintiff  confessed  that  be  kill,.,l  suvcial  hares  with  cCitain 
engines  ;  to  which  the  def..ndfti.t  answere.l  and  said,  '  Thou  art  a 
murderer '(innuendo  the  killing  of  the  sai.l  haics).  .  .  .  lU.solv.d 
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by  the  whole  Court,  that  the  justification  was  good.     For  in  case  of 
Blander  by  words,  the  sense  of  the  words  ou^ht  fo  hVf  T  f 

the  sense  of  the.  appears  by  t..  cause  and  it  i      ^  ^^^ 
them;  for  ..nsus    rerl„,    ,:   can.i  dicauH  aecipin^"^  ^ 
sennone.  snnper  arciin.ndi  .ant  seanuUun  snlj.cta,.  .         Am 
was  said,  God  forbid  that  a  n^an's  words  should  be  by  such  s  ri 

intent  o  the  party  upon  consideration  of  all  the  words  which 
import  the  true  cause  and  occasion  which  manifest  the  t  ue  ens 
of  them;  ,,.«,„..„,/  unu,n  fine,,,  lo,n„ta  sunt,  non  d.lent  Z7Z 
;'"";■'/"'■'■!•■  ""'•'  "'^"-^f^re,  in  the  said  case  of  murder  he  Cou 
held  the  justification  «ood ;  and  that  the  defendant  hou  d  never 
be  put  to  the  general  issue,  when  he  confesses  the  words  and 
JUS Uhes  them,  or  confesses  the  words,  and  l,v  special  n,a         h  ws 

7  C.  Tl.  S.r     "'"""""     '''""  "'  '■"'^'''•'^  ^'-  ^''''''''^-' 

IUHst,atin,is. 

..vi., .,.,,,,,,,   ,  a,,o»;i:r;i::x-x,E,;- 

x:;,  ,;v  It  ;;•;,"  •-■""•»"'  '■-•■  ■■""-■  «■■  "■  '"-<■, ,-. 

ol.vious  Wun.lor.  ■'^"J'""'''")   >"ado  i„   Ins  newspaper  through  an 

AMiun  Xe,r.,,.„j,,r  r,,,  U.nite.l  y.  l;c.n,,,t,[m^^  X   C  -'SI-   ,. 
L.  J  P.C.  10.-,;  70l,.T.o»7;   58  J.  P.  ,(04 ;  ,)  «  Is,  ' 

Wlicro  tho  words  (•<.,„ph,i„i,,l  „f  are,  "  Thou  art  •.  tl>;,.f  •  «      ,.      \     , 

Kmit/,  V.  llVin/,  Cro.  Juc.  (!T1. 
Sihiri/  V.  Tiimliiia,  4  Tvrw  'M) 

"   scouiuiiol.        Whoii    siicli    wiirils  occur   in   ■.   Bfi-;.,,,     f  .•       ,  , 

q'ithots,  or  in  n  t-.rrent  of  p>„cral  vul^n-    b  1  •         "         ■■"M-».t.o„al,Io 

thiit  no  felony  was  wriouslv  iuinutod      Th..v  ,„,.    i     "  '^'■•"•""•l"l^  ""Ipr 

■•'";•:"■••■'"— v^n..L:.tJ:';,vs,l'::z,;.c;::"*' 

■'''""'■«  V.  /:,r/;,n/,  Cr,..  Jac.  Hi. 
/'aijMv.  Uestevle,  2  ]i<».  &  V  N   I!   Tf) 
Nuh  word.a«  "You  are  u  thiof;  jou  rol,l,cd  Mn  l.ako  of  ,i../.,"  arc  ,,n„„i 
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/arie  clcnrlj-  actionable,  for  they  impute  a  criminal  offence.  But  it  in  open  to 
the  (U.feii.lnnt  to  sh-.w,  if  he  can,  that  that  is  not  the  nenso  in  which  the  words 
woio  understood  by  bysti.n.lers  who  listt  iied  to  the  whole  conversation,  though 
pi-eviously  unacqiiuintod  with  the  matter  to  which  the  words  reLite<l. 

Ilaiikiiiitim  V.  Mhy,  l(i  M.  &  W.  -142  ;  2  C.  &  K.  Mn. 

'I'wnhiMm  V.  nrittMmnk,  4  B.  &  Ad.  fttO;  1  Nev.  &  Man.  \:>c,. 
The  plaintiff  was  convicte<l  of  bird-liminjr,  an  offence  under  a  Wild  Ifirdg 
Protection  Order.  The  defendant,  in  reportinff  the  case  in  his  newsi>aper, 
Htftted  :  "The  mode  of  oi)enition  of  the  liird-limer  is  as  follows ;— The  thieves  set 
up  decoy  binls  in  cages  in  a  he.lge  in  the  vicinity  of  a  house,  when;  the  bir.ls  on 
whi..i  they  have  their  eye  are.  Tlic  hed-e  itself  is  strewn  with  twi-s  .oated 
with  lime,  .ind  the  thieves  have  merely  to  wait,"  ^i^c.  Tlie  plaintiff  laid  an 
iniuienilo  that  these  words  charged  him  with  larceny.  Ilehl,  that  the  words 
coidd  not  reasonably  U-ar  this  meaning,  as  it  wns  plai,,  i,,,,,,  the  ontext  that 
the  woi-d  "  thieves  "  was  used  as  designating  jhtsous  who  contrive  to  g,^t  som,. 
a.lvantage  to  which  they  are  not  morally  entitled  but  keer.  within  their  Icnil 
rights.  " 

('<in,/M/  V.  fUtr/.ie.  (I!»07)  S.  C.  1(197  (Ct.  „f  Sess.). 
AUere  the  defendant  said  to  the  plaintiff  in  the  presence  of  others,  "  You  are 
a  thief,  a  rogue,  and  a  swindler,''  it  we.s  held  that  the  defendant  .  .,uld  iml  call 
a  witness  to  explain  the  particular  transaction  which  he  had  in  his  miml  at  the 
time,  since  he  did  not  in  any  way  exj.ressly  refer  to  it  in  the  presence  of  his 
hearers. 

Martin  v.  A(«7,  •>  V.  &  V.  654. 
/tm<l  V.  Amhriili/p,  »i  C.  &  P.  30S. 
But  where  the  defendant  said,  •'  Thompson  is  a  damned  thi..f ;  and  so  was  his 
father  before  him,  and  I  can  prove  it ;  "  but  a.lded,  "  Th.,nips,m  received  th,- 
earnings  of  his  ship.,,,,,]  „„f;ht  to  pay  the  wages,"  I,o,d  Ell,.„l,orough  held  tliat 
the  latter  words  .|Ualilied  the  former  and  .showe.1  no  fc.l„„v  was  imputed  ■   the 
person  to  whom  th..  words  were  siK,ken  being  the  master  of  tlie  ship'  and 
acciuainted  with  all  the  circumstances  referred  to. 
77i(i/.i/M(./(  V.  Hirimnl,  1  ( 'amp.  4,S. 
Itrilhiilf/c's  Cii^r,  4  l?eii.  111. 
'ViViV  V.  I'im-ill,  I'eakc,  I. 
Iinij  V.  Itohinsini,  1  A.  *  i:.  .V,!;  4  N.  A  iX.  ss-\ 
S,  the  ordinary  slang  expression  of  calling  a  ,,er.vm'"  a  fn.ud  -  doos  n„t  mean 
that  such  person  has  ,o,Hmitt«l  a  fraud  in  the  legal  sense  of  the  t.rm   and  f., 
call  a  man  a  "bar  and  fraud"  is  not  acfio„abl,.;  the  expression   is  m,,vK 
almsive  language. 

A<i,inr  V.  liritM  l.f,i„l  l.if,  .(,,,„„,„„f  r,,..  (I>K)(i)  ,s  I'.  l;;o  '(•( 
of  Sess.). 
Defendant  stated  publicly  that  j.laintilf  ha.l  b,...„  d-tecte.l  faking  dca.l  bodic. 
out  of  the  churchyard  and  fined,  &c.  He  meant  it  as  a  joke  ;  but  there  wa.  no 
evidence  that  the  bystanders  so  understood  it.  The  Court  s.t  aside  a  ver.li,  t 
for  the  defendant.  I'er  Joy.  C.l!..  -the  primiplo  is  .-U.ar  that  a  porson  -Lull 
n..t  Ik,  allowed  to  munler  another's  reputation  in  jest.  But  if  the  words  1„.  .„ 
siH.ken  that  it  is  obvious  to  every  bystan.ler  that  only  a  jest  is  meant,  no  injury 


is  done,  and 
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Where  the  defendant  nas  used  only  ordinary  English 
words,  the  judye  can  decide  at  once  whether  they  are  prim,; 
facu-  actionable  or  not.  But  where  the  words  are  in  a 
foreig.i  language,  or  are  technical  or  provincial  terms  an 
innuendo  is  absolutely  necessary  to  disclose  an  actionable 
meaning.  So,  too,  an  innuendo  is  essential  where  ordinary 
Knghsh  words  are  not  in  the  particular  instance  used  in 
their  ordinary  l<]nglish  signification,  but  in  some  peculiar 
sense. 

Where  the  words  are  spoken  in  a  foreign  language  the 
original  words  should  be  set  out  in  the  Statement  of  Claim, 
and  then  an  exact  translation  should  be  added.     (Xnwhio  y 
AuieU,  G  T.  1{.  1(J2.)     In  the  case  of  slander  an  averment 
was  formerly  re-piired  to  the  effect  that  those  who  were 
present   understood    that    language.      (Fl,et,rooil   v.    Curl 
Cm.   .Tac.   r.ST ;  Hob.  2(58  ;  Oihhs  v.  Dari,;  Hutton,  p.  8.) 
And  though  such  an  averment  is  no  longer  necessary,  the 
fact  must  still  be  proved  at  the  trial.     For  if  words  be 
spoken  in  a  tongu.^  altogether  unknown  to  the  hearers,  no 
action  lies  (Joins  \     nnirrs  (vel  Dmrkr.s),  (1507)  Cro.  Eliz. 
45K!;    1    Roll.   Abr.    74);    for   no   injury   is   done  to   the 
plaintiff's  re))utation.     But  if  a  single  bystander  understood 
tliem,   that  is  enough.     Where,  however,    the   words   are 
spoken  in  the  vernacular  of  the  place  of  publication  (as 
Welsh  words  spoken  in  Wales),  it  will  be  presumed  that 
the  bystanders  understood  them.     At    the  trial   the   cor- 
rectness of  the  translation,  if  not  admitted,  must  l)o  proved 
l)y  a  sworn  interpreter. 

So  at  the  trial  whenever  tlie  words  used  are  not  ordinary 
English,  but  local,  technical,  provincial,  or  obsolete  ex- 
pressions, or  slang  or  cant  terms,  evidence  is  admissible 
to  explain  their  meaning,  provided  such  meaning  has  been 
properly  alleged  in  the  Statement  of  Claim.  P.nt  wlien  the 
words  are  well  known  and  perfectly  intelligible  English, 
the  Court  will  give  them  their  ordinary  English  meaning, 
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iinlcsH  It  IS  111  sonu"  wiiy  shown  tliut  tlmt  ui(>aning  is  inap- 
plicable.    This  may  appear  from  the  words  themselves  •  for 
in  some  cases  to  give  them  their  ordinary  English  ireaning 
would  make  nonsense  of  them.     But  if  in  their  ordinary 
i^.nghsh  meaning  the  words  would  I...  intelligible,  facts  must 
bo  given  in  evidence  to  show  that  they  may  have  been  used 
in  another  special   meaning   on    this   particular  occasion. 
After  that  has  been  done  a  bystander  may  be  asked,  "  What 
did  you  understand  by  the  exprt  ssion  used  ?  "    But' without 
such  a  foundation  being  first  laid,  the  question  is  not  allow- 
able,   (bonu'x  V.  Ihuthn,  3  Exch.  200 ;  18  L.  J.  Ex.  81  •  12 
Jur.  10U8 ;  .iulhujhn-  v.  M,„l„„,  (188S)  4  Times  L.  K.  304.) 

llluntrations. 

Wor.l.c«m,,Uine<l.:   -You  area  bunter."   No  innuendo  :  Willos  J   non- 
HU.  ea  the  pla.nhllun  the  Krou„.l  that  the  word  hud  „o  n^eanin--  at  all   and 
could  not  thoreforc  bo  dcfainutory  in  ordinary  acceptation  ,  an.l  he  J^Tt 
allowhophunhfftoK.  ,.kod  what  the  word  "  banter  "  inoantJ^i^^Ld 
there  been  a,.  ...nuendo  averring  a  defamatory  son.e  to  the  word  "hunter  " 

Ji(iirlii,;/s  (t  it.r.  V.  Xorliiiri/,  1  !•'.  &  !•'  341 
Words  .poken  to  an  attorney  :-•".  Thou  art  a  daff^lowudilly."     Innuendo 
mcunu,,.  thereby  that  he  is  an  "  ambidexter."  ......  one  whotake/a  fecZ'wh 

Mdos,  and  betrays  the  secrets  of  his  client.     IIM.  that  au  acti.  nlay. 
A»u,,.,  (Lxth.)  1  KoU.  Abr.  00. 
Aniimin  v.  lllc/ielil.  Carter,  ^14 
It  is  actionable  to  say,  "  Thou  art  a  clipper,  and  thy  neck  shaU  pay  for  it  " 

t'L'id "  '""  ''  t»  beintendc  ".pini  which  he  shali 

Nalien  V.  Mitcdik,  Skin.  1S;J. 
Walter  v.  limrer,  ;i  Lev.  l(i(j. 
It  is  actionable  to  s..y  of  a  .tockjobber  that,  ••  He  is  a  lan:e  duck  ;  "  innuendo 

the  sa.,1  stocks  and  funds  "  {stockjobbing,  being  now  legalised  by  the  ti  &  24  Vict. 

.)f<inis  V.  /.ain/fld/f,  2  I!os.  &  pul  0^4 
It  is  a  libel  on  J.  to  write  and  publish  of  him  that  he  is  one  of  ••  a  gan-  who 
live  by  cardsharping,"  there  being  an  innuendo,  "meanin.^  thereby  that  I   l 

Jl'V-  l'ro>.  Lamhri  v.  LnhoM-here,  14  Cox   C  C  419 
The  word  ••  welcher''  re^uir^s  an  innuendo  to  e..'pia.u  Ua  meaning. 

IIUukinaH  V.  liryunt,  27  L.  T  491 
Pollock.  C.B..  thought  the  word  "  truckmaster  -  required  no  innuendo  to 
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(flhin,  V.  Ctrmuit,  )«  M.  &  W.  Iflfi;    1(J  L.  J    V.\    77 

"";";"  \;''!"'-  '  '■'•  *  *'•  '    ■'  ■'  ■■''  "•  *  N.  a7(i;  .'7  L.  J.  K,   .„.. . 
I  Jut.  S.  S.  4sn.  ' 

The   .,.fe„.,.„t   ,.har,..l  tl.o  ,,l:u,.,i.r.  a  pawnbr..kor  a...l  siUorHmith.  with 
.1.11...-     .  an  u.„u..n.lo,  "moanin;,   th«r«l,y  th..  ai.l>,.n,„„.ablo   pruti'o    of 

IIMiiilmilHim  V.  i,«,/,,  l(t  M.  &  W.  301  ;  2  D^wl   X  S  ""O 

/"'«./  n„  th,,  Look).     IIM  actionabL  '     ^  ^'"''"'"'"  '"''  ^''^ 

Slutir  V.  Fruida,  Hob.  12(i. 

.A1..I  s-e  r„/„  V.  //,„,/«„,/.  Cro.  Kli/..  l'.'.O  ;  Hob   !•> 
A.  and  It.  woro  partnors,  ard  wor»  convorsin"  with  tho  .Inf' „  1     .      . 
th.^  h,..!  ...e  bilU  on  tho  plaintiff.'  ,i„„  ;  th^  ^1^  1^^:^^^ ^1 

to  ask .;. :-.  ^i:!:^;^  ^:u,^::;:x  i^t '-  'tir?  ^''^^  r  ■^'--^ 

objootcd  t„,  an.l  disallowed  by  tho  judg    (Pollo^^  '  C  B         It  ■        T"  T 
..Jot  .or  tho  dorendant  ;  and  the  C^u^  ^  K;:^.;^ ^  JJ  tj^^:!; 

^Vj/A.-zArr  V.  M„rt.,u,  (1888)  4  Times  L.  B.  -.m. 
Jiihol  oomidained  of  :— "  Thorp  nro  vor..  *„ 
..pou  the  whole  affair  to  bo  tot  unL T  '"^ ''^'^''-'^  "-"^-"^^tj' ^^o  do  not  look 

l-Mneither„.oronorles;tL.J   I   t-'"tTT'";''^^^ 

tlmt  a  clerk  of  Mr.  Ua.ner  the  not  ,  i        1  '  ^""'^  '*  ""'"'^'j'  "^''^-rt*''! 

l..rd.hip«  re.sidenco "rrt  >e  Pa        7'  r^'"'  """  '''"'^^'"^  ""^^'^  '^  ^^^  '"  '"" 

-ted/.thatthe.ailS.ltlt^ia'S:.:^^^^^^^^ 
ix,aess„,j,  „„,1  „,eanin;r,  and  tho  said  woiJs  ,1  n     ^'  '""'''""■  "' 

■"'  tl..  ,..rsons  to  whom  the  .aid  in.o  wal  ubl  ^  undoirT  '  """•  "  ''■'^' 
■"'■aninsr,  an  artful  and  wicked  nlan  .,  , '  ,":'''^' "'"^^"''""'•'»''<>=tP«'*"'...(?and 
the  said  Willi.m  Pa, '  f   r  '  ,      u      ^■""*'-"»»''''  """Je  and  stored  into  by 

-i.l  .an  the  .ImS     ^t'-'r^""'"''''"^^^^^^^^^ 

-t.ni..d..r.:;:;:::Cri--^--^^^ 
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aguiust  tho  HuiJ  earl  of  Lis  haviii}-  been  guilty  of  the  Maid  trcHpfuw  ami  iwHtiult 
ui-.n  the  «ii,l  wife  of  tho  said  William  Paget.  Esq.,  and  to  make  out,  .upport  and 
cstiilplishHiich  chargo  by  tho  false  and  unfounded  teNtimony  jnd  a  wicked  and 
wioiij,'fiil  ]»rv(T8i(.n  of  fact«  for  tho  purpowj  of  extorting  and  obtaining  from  tho 
said  oarl  divtrs  of  hix  moneys  to  tho  use  of  tho  Haid  William  I'aget,  1-j«|.'   A 
niiortrr  for  one  of  tho  I^mdon  nrn.-pupei-s  was  called  to  dolino  a  "  plant,"  and  his 
ovidoti. ..  jii,.tilie<l  the  innuendo.     Tho  r--  order  left  it  to  tho  jurj-  whether  they 
won.  wti^tied  that  tho  word  ■'plant"  bore  the  meaning  attributed  to  it  by  tho 
proKocution  ;  if  ko,  the  iwwsago  was  libellous.     Verdict,  guilty. 
//.  V.  TliomiiD  Holt,  S  J.  r.  212. 
The  d.f,  lulant.  the  editor  of  a  nowspojxT,  owed  plaintiff  money  under  an 
award;  and  wrote  and  i)ubli8he<l  in  his  nowHimiior  these  words:— "The  money 
will  Ik-  forthcomin;:  on  the  lui-t  day  allowed  by  the  award,  but  wo  are  not  dig- 
IH.-.1  to  allow  him  to  put  it  into  Wall  Street  for  shaving  puri)o»08  boforo  that 
IHTiod."     "  ^<Imvu.f; "   in   New  York  moan...   (i)  discounting  bills  or  notes; 
(u)   lloo(  in-  men  of  their  go<«Is  or  money    by  overroaching,    extortion,    and 
oi)pro,ssion.     The  declaration  contained  no  innuendo  alleging  that  the  words 
were  used  in  tho  second  defamatory  sense.     Held  no  libel,  on  demurrer. 
•V</"V.  Cooi.er,  (IS4,-.)  2  Donio,  (N.  Y.)  293. 
Thy  plaint ilf,  an  outside  stockbroker,  sued  a  clergyman  in  the  Mayor's  Court 
f..r  dilbivnce^.     Tho  defendants,  in  commenting  on  tho  action.  doscrilM..!  the 
IplauitilT  as  a  •'  tout  "  who  had  "  landed  a  parson."     Tho  jury,  after  deli' -ratin- 
lor  an  hi.ur  and  a  half,  found  that  those  words  were  not  libellous. 

.1*./,  V.  "  Fi„ami,il  Xtirs,"  Umital,  Times,  Juae  lyth,  189a. 


iiJ 


4,    Ifor.ls  piiiml  facie  Innocent,  hut  cajHiUf  of  a  JJcfanialonj 

Meunintj. 

Wliorc  the  defeudant's  words,  if  taken  literally  in  the 
primary  and  obvious  meaning,  are  harmless,  it  is  still  open 
to  the  phiintiff  to  show  from  the  surrounding  circumstances, 
Ac,  tliat  on  tlie  occasion  in  question  they  bore  x  secondary 
and  defamatory  meaning.     And  it  will  then  be  f'^  the  jury 
to  decide  which  meaning  the  hearers  or  rea(     .^  would  on 
the  occasion  in  question  have  reasonably  given  .o  the  words. 
(See    I'mst   v.  London  Joint  Stock   Hank,    (li)06)   22  Times 
L.  H.  7G0.)      In  such  a  case,   however,  an  innuendo  is 
essential  to  show  the  latent  injurious  meaning.     Without 
an  innuendo,  there  would  be  no  cause  of  action  showi.  on 
the  record.     (Jocohs  v.  Schmaltz,  G2  L.  T.  121.)     And  sucli 
innuendo  should  be  carefully  drafted  ;  for  on  it  the  plaintitf 
must  tak     bis  stand  at  the  trial.     He  cannot  during  the 
course  of  tue  case  adopt  a  fresh  construction.     He  may,  it 
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me  words  but  that  we  assume  here  not  to  be  actionable 
And  such  mnuetido  must  be  specific  •  it  uZi  vl  ' 
aver  a  definite  actionable  meanim  A  n  i  ^  ^'^'"'''- 
^ch  as.  ..using  the  wordsr2.nln;:l;rf;:^ 
he  pur,K>se  o    creating  an  impression  un'fuvourable  to  ^L 

tIm!  L.  i'72u.)  """*""""  ^'  "^  '■  '''^'"'-^ '-'  ^^  i^ 

The  words,  too,  „,u.st  be  fairly  susceptible  of  the  defama 
too^  meaning  put  upon  them  by  the  inlmendo,  or   h7  X 
at  the  tnal  will  stop  the  case.     >.  The  judge  n  ust  .    c  l^i 
he  words  are  reasonably  capable  of  two  meanings  ;  if       so 
decide  the  jury  must  determine  which  of  the  t^^  Zl^ 
was  intended.-     (Per  Sir  Montague  Smith,  •!  Ap     C      t 

308)        It  ,s  for  the  Court  to  d«>termine  whether  th.  words 
used  are  capable  of  the  meaning  alleged  in  the    „ m.   ? 
.s  for  the  jury  to  determine  whether  that  meaning  wa    1 
perly-  attached  to  them."     (Per  Lord  Herschell,  I     '  •  „ 

I-  2H7,  03  L.  J.   P.  C.    105;    70   I.   T.   .597.)     And  the 
c  ecision  of  the  jury  on  the  point  is  final  aiul  c-o„c    si 
nnless  It  be  such  as  „o  reasonable  men  could  hav.-       .l' 

F^Wo-  V.  /-U.V,,  17  Q.  li  1).  7;m ;  55  L.  J.  g.  i,  403 
'>o  L,.  1.  41);  post,  p.  704.) 

whole  of  the  circumstances  of  the  case,  the  occasion  of 
H>licat.on,    the    relationship    between    'the   pai  "      t 

of  hu.-t  may  arise:    Were  there  any  facts  known  both  to 
spe    er  and  hearer  which  would  reasonably  lead  the  latt  r 

ense  .     And  this  ,s  a  question  for  the  jurv.  provid,.!  ther^ 
-  any  evidence  to  go  to  them  of  such  tacts,  and  provided 

would  have  induced  the  hearers  so  to  understand  the  words. 

s 


'i 
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{('iH\iliil  ,:ii<l  Ciiuiitiix  liiiiil,  V.  Ill  f  hi  mill  Suns,  (('.  A.)  5 
('.  1'.  I).  ,14;  4!)  L.  J.  ('.  P.  h;^);  (H.  L.)  7  App.  Cas. 
741  ;  r.2  I,.  J.  g.  li.  'ia-i  ;  (.'/vW/s  v.  /,'«•«»,  (lltll)  27  Times 
L.  R.  34''..;  Also  wlienever  the  words  ar«*  ainbignoUH, 
or  the  it  'cntioii  of  the  writer  eiiuivocal,  suhsequenl  libels 
or  slniulei  ^  a  •  admissilile  in  evidence  to  explain  the  mean- 
ing of  the  ,1  ;.  or  to  prove  the  innuendoes,  even  although 
such  su'tM  (|uei'    publications  be  after  action  brought. 

Hem  V  f he  '  ■fendant  can  fjet  either  the  Court  or  the  j ury  to  Iw 

in  hiHl.'v  1,1.  lie  SI  -ceeils.  The  iirofwutor  or  plaintiff  cam, oi  huccwhI 
unless  h  i^el)  ■'/(  iie  Court  anil  the  jury  to  decide  >rhini.'  (I'er 
Lord  Ul  ia(.    -li.  ■    .pp.  Cas.  at  p.  77»).) 

l,ui»lratii»ia. 

"lie       I       '!•  i    f  fi  1  '       ''  init  i(>iidu,  iicuiR-ealerof  {eloii».     //« /uctionable. 

,ihuiu  s.  /,     tr,  Yelv.  l.>a;  IIoli.  lUO;  Curt.  211. 
"lie  hub  ->t  his     'A I    ;    .  mises   ou    fire."'      Theso   words  urp  i^riimi  fixie 
iiinoceut  ;   'ut  wi!!  !n  i    mt;   ;;('ti()iiaWo,  if   it  Ih;  iivfriud  that   the  hDiiw  wun 
iiisun'd.  ai.d  thut  the  »i.nl>  were  iiiU'iidcil  to  convey  to  the  hearers  tliut  the 
plttintilf  liii'I  i]ur]Hisely  m-!  iiir  t..  liis  own  iiromi«e.t  with  intent  to  defntud  the 
iiisuniuce  ollii  f.     'J'hi  re  \»'mg  ihj  ^.lll■h  averment,  the  (  ourt  arre^tinl  judgment. 
S,rtftii/,j'lr  V.  Jenae,  S  li.  &  Ad.  -7  ;   'J  N.  &  M.  .W. 
Cutler  V.  CKtli-);  10  J.  1>.  Kiit,  /,,«/,  ji.  1.11. 

./,»„/,«  V.  .SAi,,.,//;,  (iKSMt)  ti2  I,.  T.  Ul  ;  (i  Times  I..  K.  1 5 j, /.,«/. 
p.  Ul. 
'•  .She  secreted  one  and  sixjKiice  under  the  till,  sUtinjf,  •  Thewe  are  not  tiuiesto 
be  robbe'l  "  Xo  iniuiend,).  I'here  being  nothing  to  show  that  the  \f.  (i-l.  wa- 
not  her  own  money,  the  t'.iurt  arn-teil  jiidgnn  i,t  ;  for,  though  sjKcial  daniUL'i' 
was  alloffed,  it  wa.-i  not  the  ni'co^^n y  and  natural  i  oiise(iuenee  of  tlie  words,  i- 
set  out  in  the  deilaration. 

AV///,  V.  I'.iiti,,./!,,,,.  .;  li.  \  .\d.  (J4,i ;  ;i  N.  &  M.  i  Ki. 
The  [ilaiMtiir,  Mary  <iiilliths,  wu>  a  butcher,  and  liail  a  son,  Mat'liew.  W..ril- 
si^oken  liy  ih^fendant  ;  — ••  Matth.w  uses  two  bulls  to  his  mothers  steelyard  ; ' 
innuendo,  '  ineuiiin;.'  that  plaintiff  by  Mattln  w,  her  agent  and  servant,  u»...l 
improjier  ami  fraudulrnt  weights  in  her  said  ti ul.-,  and  defi-aiideil  and  cheate.' 
in  her  said  trade."  After  verdict  for  the  plamlilT,  held  that  the  word-  «  stat.,1 
and  exjilained,  were  actionable. 

(iri^t/ia  V.  /.CM,  7  d.  n.  til  ;    s  (i,  n.  H41  ;    H   L.  J.  (i.  1:    1H7:   1., 
L.  J.  U.  B.  a^'J  ;  !»Jur.  ;S70;   KlJur.  711. 
To  say  that   the  i.laiiititV  i,     -Man   Kriday  •   to  another  U  u<it    ailionall.. 
without  an  innuendo  avernn-  that  the  term  imputcl  undue  »ub«<  rvi.ncy  ami 
self-humiliation. 

Foriitii  v.  A  I//./,  2  J,.  J.  Kx.  Kii);   I  Dowl.  <i7:;. 
.See  W'lHidijiilr  v.  Iii<h.nl,  i  V.  &  V.  HVl. 
Words  complained  of :— '-The  old  nuiteriuls  have  been  reluid  by  x     <  in  tljc 
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'  '='""'^^■''.  40^.  ' '""  '"'^  '"•^•"-  \  "'lict  for  the  ,,iai.aiir 

but  lH.:.,r..  the  C.  ],.  k  .v.,,  ,  ,,„   ^  "/'^'•;   :^'  •  -»"ci,  „,.ul.l  1„.  ,ulli,.i.ut  now  • 
-"t  to  ,up,K,rt  it.]    The  woni.  in  tb.  m    ,   ';;""t  r"'""'"'  '  '■-'•^'t-v  a.-r- 

Hi..  .k.ft.,„(ants  publ,  .!,e,l  ;„  ,i,  •  '   "    ''"■•  ■^""• 

;^'-.ut«.,  there  that  ,h.,L::.t,:n;;;:;^r"'^''^  V.,an,Ia»k.,:  -ILl 
"'  A-'  •  /A/,/,  that  th..,.,  worn;  «'.rV"'\"">  -""''«  1'"^  "to  ,„HUt 
-i^bleof.,,  -pri.tin,f„n„..,.ne:M    ,:;■:,;   ;•  "-'"-'"    -t  A.  .a« 

'    '  •'i"»«''lf  with  a  pro.H.r  •      .  '       V  ''  ''"''•■'•■'  ■^''    ■'"-    ■ 

— ntsa .nuo  :';;':;;:";''' ^^•'-^>'-'- '••■ 

-  ■  aro  aefinnabl...  *  'MsoKvn.v  a^..,i„.t  „„, 

"'.    plaintiff  was  a  .rr,,,.,.,      ,  ,  V   .'  '"-•  "    '  •   '-  -^f 

^■i>'b. t- which  1... en,i,.:, , ',:, '   ;    '""■''  ^^■''  - 1"'- 


W. 

•h..,..,.. 


I  was 


il.ii'idi- 


1.1, 


•II-    1-,  I'll. 
l.ni'hi.r..,,: 


f;ll-w-tra.i..<nia„.  sai.l 


•His 


'''••'•■'- t'.a,th..piaii;t^,r  ;:.:,:;;;;':■'"'*'''■, '""■'^•' 

'''•''•■'-''-'    -Uo  an   u,.i.,,ls,...,.r:;...V!:,:;-- 


■ait 


■I  (hii--  aas 
^I'-f.',,.I..    i.a 
"'m''aiiin;; 
I'iiil'  It  .-..nduft 
•  "I'     '"Ts  of  the 

■mt-.t  r!,..,.,.{j.  ;.,_-.■ 

■'I'l  th.'i-,.  lu.ini:  iiu 
f"  :w.iiriui'iit. 


..h.l;    1 


'  1   \  oil  m 


132 


roXSTJlLTTlnX  ASD  rERTAlSTY. 


your  red  coat  doiii^'  duty;  your  word  is  not  to  bo  taken."    These  words  are 
lirimii  fticie  not  uctioiuible  ;  bvit  it  was  exi)laiued  that  there  wa«  then  u  common 
pnictice  lor  tnidt-smen  to  sham  eulititinK  «>  as  to  avoid  being  arrested  (or  debt. 
The  words  wore  therefore  held  actionable  as  dumagiu);  the  credit  of  a  trader. 
Arm-  V.  .Idkiiton,  10  Mod.  111. 
(iMttimi  V.  l>rcH>k»,  t  V.  &  V.  "G. 
The  defendant  said  of  the   plaintiff :— "  FoiilKer  trapped   three   foxen  in 
Kidlcr's  wood."    These  words  are /iriwui /one  not  actionable.     But  the  declura- 
fioii  uverriKl  that  the  plaintiff   was  a  gamekeeper,  that  it  ia  the  duty  of  the 
ffamekeei>i"r  not  to  kill  foxes,  that  the  plaintiff  was  employed  expressly  on  the 
terms  that  he  would  not  kill  foxes,  and  that  no  one  who  killed  foxes  would  be 
emi)loy<!d  as  a  gauickeoiKjr.     lUtd,  on  demurrer,  a  good  declaration ;  for  the 
words  so  explaine<l,  clearly  imp\itod  to  the  plaintiff  niiscunduct  in  his  occupa- 
tion, and  were  therefore  actionable  without  prcH)f  of  siH>cial  damage. 

Foiihjer  V.  Seircnnh,  L.  R.  2  Kx.  327;  M  L.  J.  Kx.  l«i»;  15  W.  K. 

IISI  ;    Kili.  T.  aitj. 

Hut  an  indi<'tment  for  publishing  a  handbill,  "  B.  Oakley,  of  Chillington, 

tliuue  and  Rabbit  Destroyer,  and  his  wife,  the  seller  of  the  ssimo  in  country  and 

town,"  was  (^uuslied,  there  lieing  no  innuendo  e.\plaining  the  words  or  showing 

that  thev  inijilied  any  olfence  or  referred  to  the  trade  or  calling  of  the  prosecutor. 

R.  V.  .latiitt  Viitef,  V2  Cox,  ('.  C.  'J3;t. 

A  landlord  sent  to  his  tenants  a  notice :     '•  Messrs.  Henty  and  Sons  hereby 

give  notice  that  they  will  not  receive  in  payment  any  cheques  drawn  on  any  of 

the  branches  of  thi'  ( 'apital  and  Counties  Bank."     Innuendo,  "  meaning  thereby 

that  the  plaintiffs  were  not  to  he  relied  upon  to  meet  the  cheques  drawn  uiMin 

them,  and  that  their  position  was  such  that  they  were  not  to  l>e  trusted  to  casli 

the  cho(iues  of  tlieir  customers."     /lelil,  that  the  wonls  in  their  natural  ami 

primary  scnst'  wer<'  not  UIh'IIous  ;  that  the  oniia  lay  on  the  plaintiffs  to  show 

that  they  conveyed  some  seconiLiry  libellous  meaning  ;  and  that  as  no  evidence 

was  ollercil  of  facts  known  to  the  tenants  which  could  reasonably  induce  them  to 

understand  the  words  in  the  defamatory  sense  as<Tibe<l  to  them  by  .'ue  innuendo, 

there  was  no  case  to  go  to  the  jury,  and  the  defendants  were  entitled  to  judgment. 

CitfiiUtl  (I ml  dmiitUo  Itiiiikw  Iteiitii hmiI  Sot,»,  (C.  .\.)  o  ('.  1*.  I).  J14  ;  4!t 

I,.  J.  C.  P.  HliO  ;  JS  W.  R.  Hoi  ;  4U  L.  T.  031  ;  (II.  \..)  7  App.  (as. 

741  ;  o2  I..  J.  ti.  B.  2:W  ;  ;n  W.  R.  l.J7 ;  47  U  T.    iVi;  47  J.  1'. 

214. 

The  plaintiff  drew  a  cheque  in  favour  of  A.  on  n  bank  where  the  plaintiff  hail 

a  large  Isilance  on  ciurent  account.     A.  paid  it  into  his  bank,  which  by  un 

error  ivturned  it   to   .V.  with  a  slip  attached  marked  "  Reason  assigned — \"t 

Statcnl."     The  phiintill  biinight  an  action  of  lil)el,  alleging  that  these  wonls 

meant  that  the  che<|ue  had  been  dishonoured  through  want  of  assets.     Ihhl, 

that  the  wonls  on  the  slip,  couple<l  with  the  return  of  the  idieipie,  were  not  in 

their  natunil  Meaning  liliellous,  and  that  it  lay  ujHin  the  plaintiff  to  pmve  tacts 

and  circumstances   leading  to  the  conclusion   that   they  would   natunilly   Id' 

understiMid  by  reasonable  p<'rsons  as  conveying  the  liliellous  iuiputation  alleged  ; 

and  that  the  plaintiff  not  having  provwl  this,  there  was  no  case  to  go  to  the  jury. 

h'n^t  V.  /.im./f.ii  Joint  Stink  Hank,  (liMMi)  22  Times  h.  R.  7lW. 

Defendant  iHiste<l  u|i  several  pliu-ards  which  ran  thus: — "  \V.  Uee,  S dicitor. 

Bisho]i's  Stortford.     To  1h'  sidd  by  auction,  if  not   previously  disposed  of  by 
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private  confrnct,  a  itU  of  the  above,  amountinir  to  'I  I0-;  i 
and  mortK«;;o  tmnsactionH."    There  w,..  •  ■'"''••lue  „pon  partnership 

jury  that  in  his  opinion  thi,s  w„  „T  iM  '"Z  '  •""""^"'"'  "•  ''■'•'  ">' 
publish  of  another  that  he  owe<rmon;:^;,„,tr"  '*  ^"'  '">*  "»H'""U^  to 
Not  gnilty.  •'  •     "'"'  *'•*'  ■'"'■>•  returned  a  verdict  of 

R-  V.  Cy/iluH,  (I8«,5)  4  P.  ft  p.  :jm 

The  surrounding  circumstances  and  the  time  nn,l  .1 
of   publication    n,ay   often    n.ateriallv   aslt     h.     i2  " 
arnvmg  at  the  true  meaning  of  the'  words.  ' 

Illiisliations. 
The  defendants  p„bli.he<l  what  was  perfectlv  truo  fl.  f  , 
re.>vere.|  „p.i,.st  the  plaintiff  i,.  the  S^C^'^'^lJ^tT  T'l  'r 
published  .t  .n  a  trade  gazette  by  the  side  of  •"  a„.kr,  L-  N"  H  •  ."  """^' 
u8to-DilUofSaIe;"  audit  was  held  th.t  ,  .';':""^">'*  ^  •^""'^^'-  and  items 
the  wenls  so  published  implied  that  1  ,  ,„  '""'  ""f f  •"•"''"'>■ '""»  ""'t 
judpnent  or  to  pav  his  juft  debts  '  ^  ^"'  """^'^'  *»  ^'"^fV  *''-  '''ud 

e.^t:r- /■""'  "'^''  ^°"  ""'--'-•  »>""  '«  P-l-  -to  been  ..refi.ed  to  the 

in:;:'irb:r;;:^:as;  :!t::  r  t"  "•  '■^^- --Sh' 

injurious  to  the  plaintiff  '"  ""■^•'  """""■"'"'K-m  inference 

The  defemlants  published  in  their  new8,«.per.  in  (he  list  „f  ■•  h.vh    ■•  „    , 

Mrs.  M.  had  Kiven  birth  to  twins.     Many  who  r  ' .  I   fl^       ,      ,•  '"     "'"' 

.•.at  Mr^nd  Mrs.  M.  In.d  only  been  m..r,^.r,i     ^     ,   '    tM;::;'7'  """7 

-ount^  to  a  char.0  of  unchust.ty,  and  were  therefo;.  act!!    i,     "'  '"'  ""''^ 

•VerrMo,,  V.  /?„,./„>  .f.  r,,,  (,.„„.,  ,  y   ,.„  ,,  ,^    ^^^  ^^,^^     ' 

»ut  see.l ,«,/ V.  /.;rf/„/,„„,/,  ,;,.e„„„  .N>».,,  „.„„)  s. ,  ■.  s.i.-.'c  •,  ,,  So.s  ^ 

The  plaintiff  nuty  also  aver  i„  his  Statem,.nt  of  ('lain. 
Imt  the  words  were  .poken  ironicallv  ;  and  it  will  then    e 
a  -luestiou  for  the  jury  whether  the  words  were  so  s,.'.]., ' 

IHiistiation^i. 
'"'"'"'  77  ■->••-  "  >i'-l  :  r.y..  calhn,.  „n  ,.„„n,ev  "  an  h t  luvv-r  • 

avice  to  the  Lonl  Keeper  by  a  country  parson,  ••  u,  i^  «,  ^.j.^  ,, 


'I 

if 

it 


■< '' 

■  :i 

•i  i 
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Lonl  Soiiiprsct,  to  inaiinRo  ns  well  ns  Lor.l  TTiiversham,  to  lovo  tho  ("hiirih  ns  well 
as  the  liisliopof  .Silisbiiry,"  iVi.,  isaotinimblo. 

A'.  V.  /'/•.  Ilroin,,  11  Mi«l.  86;  Ilolt,  4'.Vi. 


5.    Worth  iiiiiipnlilt'  of  a  Ihi'iimotonj  Meatiing. 

But  where  the  words  tan  hear  htit  one  meaning,  and  that 
is  ohvionsly  not  defaniatorv,  then  no  innuendo  or  other 
allegation  on  tho  plotidings  can  make  the  words  defamatory  ; 
no  action  lies  ;  and  the  judge  at  the  trial  should  enUr  judg- 
ment for  the  defendant  and  not  permit  the  case  to  go  to 
the  jurv.  No  parol  evidence  is  admissible  to  explain  the 
meaning  of  ordinary  English  words,  in  the  absence  of  any 
evidence  to  show  that  in  the  case  before  the  Court  the  words 
do  not  hear  their  usual  signitication.  "  It  is  not  right  to 
say  that  a  judge  is  to  aflect  not  to  know  what  everybody 
Ase  knows— the  ordinary  use  of  the  English  language.'' 
(Per  I^ntt,  J..  1  ('.  P.  J).  572.)  The  fact  that  actual 
damage  iuis  followed  from  the  publication  is  immaterial 
in  considering  what  is  th(>  true  construction  of  the  words. 
(Per  Lord  Coleridge,  C.J.,  2  C.  V.  J).  150.)  E.\cept,  perhaps, 
as  sliowiiig  that  one  person  at  all  events  understood  the 
words  ill  a  dcfamatoiy  sense.  "  It  shall  be  adjudged  cr 
cjJWlii  ,li,,,uU."  (Per  Jones  and  Croke,  .)J.,  in  Soiithold  \. 
Ihiiiusliou  Cro.  Car.  'li'iW.) 

lUiiKlraliiDix. 

AV,ii(l-c.mii,l;iiii<.,t,,f;  '•  II.' was  tlioiuij;l(.n(]pr<.f  tho  nine  hours' Hystpm,"ai.,l 
"  II.'  hi'  riiiiioil  tlip  t..wii  hy  briiifriii-  iil„,Mt  tlio  niiio  hours'  syHtoin,"  &.■.'  Tlir 
(Ie<liirafic,iMi.iilaiii.,l  lie.  imni.'iidn,  „nil  ii..  Mifliiipiit  nvermciit  that  the  w..i.ls 
wn..  spokrn  .,1  th,.  i,liii,illlV  ill  the  way  ..f  his  tra(l.>,  and  on  (IcniumT  was 
hold  liail. 

.1/,7/.r  \. /(.,,,./.  1.,  l!.!i  ('.!'.  IKS .   |;i  L..I.  C.  P.  81 W  R    •)(■>• 

.'!"  L.  T.  .-.s.  '  •     ■     ■  -  • 

Words.oui|,l,ii.i,.dof:-"\VoanMv.i.  M.'dt.)  Mato  that  tho  honorary  hPrrrlarv 
of  tlu'Tuhboni..  Itc.fpiico  Kiitid.s  not  and  n.'Vrr  was   a  .ai.taiii  in 'tho  Hoyal 

-Vrtilh-ry.  ash..l,asl„.,.,i,.,T..n sly  ,l,.v:nl,..d."   lMnu.-ii.lu  that  tho  ,.laintilTwa~ 

»M  n„,.,st„i-,  and  had  faUol.v  and  ir.iiidid.iitly  r.invsontodhiniw.lt  t..  boa.antaia 
in  tho  Hoyal  Aitillory.  I!,,^ili.  C..!..  l,,.],!  thut  tli..  w..r,is  worn  not  roasonablv 
oapabh.  of  thod.'laniat..ry  m.-aninj;  as,iii„.d  to  thoni  by  thoinnii.'ndo,  .:nd  non- 


ilit'.-t!  Ihr  plaintifr.      //././,  ijial  (ii. 


nonmiit  was  riffht. 


//iiiit  V.  (hx'illnkc,  13  I,.  J.  (^',  I',  51 ;   2\)  \..  T.  472. 


u-onns  t'LEARr.y  isxo<-f\t 

A  Imrd  .,f  giwrdians  published  the  following  advertisement  •     ••  p    u  ,t  • 
To  Sohctorn.    The  Cork  B<«rd  of  Guardians  wfll  at  th^rTexV~  \  ^"'"''• 

am-hctor,  other  than  the  late  solicitors    toTloal    thT  u"^' ""'*''"' 

Union.'-  &c.  An  action  of  libel  wa«  commence,"  ,'.^L?^'  'T"""  °'  '""^ 
IJ>.nl.  ,/.,,.  that  the  wonls  were  not  libelZt.  .  d  thltt:;!""  U  ''" 
o    legal  evidence  of  extrinsic  fact,  proper  to  be  submitt^  t .    L  ''"•* 

of  a  I.MI0,.  tendency,  the  defendantrwere  entitled  loT.dgme.t '''''  "  ^''"' 

The  plaintiff  was  a  certiHcated  art  master  ai.H  hn,i  ko'     '      1 

Sc^ionce  and  Art  Institute.     His  eitXlnt^t^r L'^nr; ^^^^^^^^^ 
then  Hturte<l,  and  becume  master  of   anoHmr  .„k     ,     'V       ''■*'"'"* '"' 
Walsall  Government  Sch.>.lofS.'anr:X^^^^^^^^^ 

the  foUowin,  advertisement  appealed  inTeTZ  '.1':^ '  ^:r^ 
defendants,  aa  chairman,  trea«.u-er.  and  secretary  of  tI,n,nT-7.       "  •^'  ""^ 

••  ^^.a.ll  Hoi...  andAHInstitut;  Tl^S^;:  1  , r)  l^:,-^'--'^  T 
connection  with  the  institute  hascease<l,  and  that  he  is  n,.t  • ,  thli  V?  *=  "  '^ 
sul«cnptions  on  its  behalf.'  The  declaration  s.-f  Vnf  .K  ;"'"'0"''0'1 1"  'oceivo 
uu.uen.lo...  n.eanin,  thereby  that  t^^^Z^^^^^^^^l  ^t"" 

be  authonsed  to  reccivesub^.riptionson  behalf  oftheidi^T^^^^^ 
(iuam,  J.,  directed  a  nonsuit  on  thegroun.l  that  the  idverti  on.l  V  '  '"'• 

of  the  defamatory  meanin.  attribuSl  by  the  1,  .  ^ 7  '  ::;?.' '*  '""''^, 
wasr-Kht;  thatthoadvertisomentwasnotnipableo,  anv  Wan   f '^ 

Itrent  v.  Spruit,  'rimes,  Feb.  .(rd.  IW2,  „nt^   ,,  y;, 
A'.„r«  V.  .Stere,,,  .f  «.»,.,  (1880)  ;{  Ti.n..s  L.  ]{  \;-'  ' 
Ihe  plaintiff  had  been  einploye<l  as  a  commercial  frHv,.Il/..l      .u      .  ,      , 
The  defendant  signed  an.1  circuL.l  ^,>^:^^^^^'l  "t""""*, 
cnvelo,K.s  with  these  w„nls  up.m  them :     "  „.   li,!;     "is      :  '"'"' 

employ.     1 W  give  him  no  onler  or  ,«y  him  anj'i^!^  I  Z  :ZJ:^-  Z 
:>n  action  of  hbel  the  jury  found   that  the  words  wore  ifl,nll  ""'■      '» 

Ulendant  acted  maliciou'sly  in  circulati,;  Z  A^,      S  ^ "''  T  ""' 

//m,,.,,^  v.  SmM.  (IbON)  24  Times  L.  li.  Kio 
A  dispute  having  arisen  between  the  defendants  an.l  their  agent  the  plaintiff 
as  to  one  small  itom  ,n  the  plaintiffs  accounts,  the  defendants^  „tM^,  1     ^^ 
■^  postcard  in  the  following  wonls  •_..  .Settlement      I  T       .  ''''"''''^ 

---•r"rv"' '-' '-' '"  - '^^^'-" ::.'  c:::  „:: 

evidence  to  show  that  anyone  who  s,iw  the  postcanl  understod  it      T^r  I 

.»/.r„«„  V.  h:,li„l,„ryl,  /{„i,.nr  Vo.,  2H  I,.  H    Ir   '>! 
Iho  plaintiff  If  signal  hisagency  for  the  defen.lant  con.plnv,     Th.  ,l..fe.ul..nts 
c...  ..„    a  circular  stating  that  his  agency  had  -  been  d'sci  by  t  e     ire     "  " 

'■"""•'"I".  ••  that  the  plaiutiir  had  Ik.....  .lismiss,.!  bv  the  d  -fe  „     .,    fto      1 

-I  ;'.v".ci.t  as  their  agent  for  some   a.asou  dis..redi,a>,,..  ,.  .       \"   ," 
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Xevill  T.  Fiiif  Art  and  (lenrral  Ininrance  Co.,  f.imitnl,  [1897]  A.  0. 

(i8  ;  (ili  L.  J.  Q.  n.  193  :  7S  L.  T.  fi06 ;  61  J.  P.  mi. 
lliuanl  V.  tWMt  nml  nthm.  (189!t)  15  Tiiiios  I,.  R.  222. 
Kiitiih  V.  I nrori^oraifd  Itrntal  Hospital  (Xo.  2),  [1010]  2  Ir.  B.  577. 

('ertainty. 

But  even  wlicr*'  tJie  meaning  of  the  defendimt's  words  is 

cOnar  or  has  been  ascertained,  the  question  remains  : Has 

he  said  enough  "'  Was  the  imputation  sufficiently  definite 
to  injure  tlie  plaintiffs  reputation  ?  Is  it  clear  that  it  is  the 
plaintirt'  to  whom  it  referred  ?  Unless  these  questions  can 
be  answered  in  the  affirmative,  no  action  lies.  There  must 
he  H  specific  imputation  cast  on  the  person  suing. 

"  Tn  every  action  on  the  case  for  slanderous  words,  two 
things  are  requisite : 

1.  That  the  person  who  is  scandalised  is  certain  ; 

2.  That  the  scandal  is  apparent  hy  the  words  them- 
selves. .  .  .  As  an  innuendo  cannot  make  the  person  certain 
which  was  incertain  before,  so  an  innuenrlo  cannot   alter 
the  matter  or  n.  use  of  the  words  themselves  "    Uomes  v 
ltntU,h,  4  Kep.  17  b.) 

This  is  clearly  only  tv  part  of  the  construction  of  the  words  •  hut 
It  18  convenient  to  colleci  the  cases  under  a  separate  head,  which 
may  he  denoted  hy  the  well-known  pleading  phrase  "certaintV 
Often  the  only  question  of  construction  arising  in  a  case  may  be  oile 
of  certainty. 

'1  .le  Court  formerly  expecte<i  to  he  assistetl  in  dealing  with  the 
(piestion  hy  a  variety  of  minute  averments  in  the  plaintilFs  declara- 
tion.    Thus  it  was  necessary  that  there  should  be  a  colloquium    m 
averment  that  the  defendant  was  speakiiif-of  the  plaintiff,  as  well  as 
constant  innuendoes  in  the  statement  of  the  words  themselves  "he 
(meaning  thereby  the  plaintiff)."     Ho,  too,  many  other  allegations 
were  re.pured  descrihmg  the  locality,  the  relationship  !;.  tween  the 
various  persons  mentioned,  and  all  the  surrounding  circumstances 
necessary  to  fully  understand   the  defendant's  words.    And  these 
matters  could  not  properly  he  proved  at  the  trial  unless  they  were 
set  out  on  the  record ;  if  they  were  not.  and  the  piaintiff  bad  a 
verdict,  the  Curt  w..uld  subsequently  arrest  judgment  on  the  ground 
that  It  did  not  appear  clearly  on  the  face  of  the  record  that  the 
wonis  were  actionable.      And  this  technicality  was  carried  to  an 


Txriionrrronr  a  vkrmkxts 

man/' the  Court  of  Exchequer  Chlber  on  ^  '^^^'^""™'« 

judgment,  l^cause  there  La  no  a«t  TJ  ""'''''''  "'^^'^^ 
fiydnam-8  had  in  fact  been  killed       «.  T^  ™""  «*  ^^^• 

Comyn8,267.)  Had  the  won l  been  ■  a^r^h  '""r/:  '''''''"''■ 
"/..r  thou  art."  the  plaintiff  would  pobat^havT  bl'  T'1  "^ 
recover.  (See  ^fn.ors  v.  A.,../,  Cro  Jac  II4T  4  "'"^^■'^''  *° 
/^««^  (l.»3)  Cro.  Kli..  308;  the  word  were  '  T.1?"'' '"  ''""  " 
robbery  committed  within  forty  miles  of  W.ir  V  T'  "'^^'*  ■* 
hadst  thy  part  in  it."  Aft."  a  verlt  fol  h  "  "•  ""^'^  ''"'  '^''^ 
arrested  judgment,  "  beduse  It  wa  lot  IrtaT  ''"  ''*^"^* 
robbery  committal  within  forty  mZ  Z     for  o  •"■'  '•'"  ""^' 

slander."     So  in  J-'ostrr  v    «.  ,    '         o^'^e^vse  it  is  no 

the  words  were  "Thou  ,;.f  """"'?•  ^u"'*  ^'■°-  ^'''- ''««-  ^vhere 

the  Court  a:;::te7- :;:'.:  bZ  :ti^;i:- s:r  ^^"-^ •" 

"  that  there  was  any  thief  in  England  '     <S  ^^       /  ,"°'  '"'"''^ 

in  a  case  cited  in  /. '.,  v.  M^i^t^^T  ^^  '""'^' 
dant  had  said  to  the  plaintiff   •  \«  ;    f'  ""'^^'^  ^^^  ''«f«"- 

^.r  King  James  thi!  £  !   ^i,  yi^^  a  e^lTh'r ■  ^  aT"  "'V^^'^"'^' 
the  plaintiff,  the  defendant  move    T  Irr  sf  of  T''"^'  ^'"' 

ground  that  there  was  no  Jl.       I  ,  judgment,  on  the 

govern   the   world    or   Kin"  f"  I'"  '"'""'^   ""''  '-'^ '^''' 

?ourt  drew  t.rUn;.:  ml^M  h T".  t  h'"  I"'''"'"-  ^"'  "^^«  ''- 
that  neither  of  them  nelT  0  aver '  H  .  ""'  ^''''■'' «°  "P'"'^''"' " 
i-tances  of  similar  t  c  eal  te  tt  ""  r"  '^^'^'-'"-^ 
a!.«urdity  was  not  .0  Hagrant     Thu      ,     •  ;    '"''"^  "'""'«^  "^^'^ 

letters  to  the  Tin,..  •  thL'firl,  ,       '     "  '''"-"'  '""''"''■'^  "^  '"» 

H"thoritie.s-    a    s     „      ,1"  hT     *\?"'°  ^"""•"">'  ^  " ''"« 
the  plaintiff  in  particltwrT^  '"""«'''  '"^""'«  '« 

i"  itself.    In  th  Trst   o  nu  of  f  f -'"  "'"'  '^'"'  "  ™'"'"'^'«  ""-' 
fully  set  out    7n.  "'^  <lc.ciarati„n  the  first  letter  was 

The  second  eouZlr  L  ti  rzrb  rru.ri'f  '7'  '"^ ''-' 

out  the  first  lett*..-  fn.-  fi,  ,         '>etau.se  the  pleader  in  .sett,,,., 

to  have  b  e.  t   out  Zl  ■  ^ '"'  ''"'"'  ''""^'«''  ''""  ''  -«'" 

mid    ',"^'«"'°"' ''''•'«""''••  HO  It  was;  but  because  the  pleader 

he  had  only  set  out  the  substance,  judgment  was  anei 


r  i' 


A 
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lOXsrSrCTIoy  and  iKRTMSTY. 


Lord  Denman  would,  it  seems,  have  given  judgment  for  the  plaintiff 
had  tho  pleader  used  the  word  "tenoiir"  instead  of  "  mihstance." 
So,  too,  in  Antile  v.  Ale.iaiidrr,  7  Bing.  119;  1  Cr.  &  J.  143;  4 
M.  iV  P.  870;  1  Tyrw.  9,  the  words  were  thus  set  out  with  innuen- 
does in  the  declaration  :  "  You  "  (meaning  the  said  plaintiff)  "  are  a 
regular  prover  under  bankruptcy  "  (meaning  that  the  said  plaintiff 
was  accustomed  to  prove  lictitious  debts  under  cauimissions  of 
bankruptcy) ;  "  yon  are  a  regular  bankrupt-maker  ;  if  it  was  not  for 
some  of  your  neighbourH  your  shop  would  look  queer."  And  the 
Court  arrested  judgment  because  there  was  no  prefatory  averment 
that  the  defendant  had  been  accustomed  to  employ  the  words 
"prover  under  bankruptcy'"  in  the  meaning  set  out  in  the 
innuendo.  (See  also  GoMstihi  v.  Fohh  and  another,  6  li.  &  C.  154  • 
4  JJiiig.  489  ,  9  1).  A  li.  197  ;  '2  C.  &  P.  '252 ;  IM.&,  P.  402 ;  2  Y.' 
it  J.  14(5;  and  other  cases  cited  tiiiti;  pp.  118,  119.) 

13ut  by  sect,  (il  of  the  Common  Law  Procedure  Act,  1852.  the 
<<>ll„q,iiiini  and  all  other  i)reliminary  averments  were  rendered 
unnecessary.  And  now  Order  XIX.  r.  4  requires  that  only  material 
facts  need  be  .stated  in  the  pleadings.  The  pleader  must  judge  what 
facts  are  material ;  and  he  will  also  insert  averments  which,  though 
not  essential,  will  help  to  make  the  case  clear  by  explaining  what  is 
to  follow  (as  in  Fo„li,,r  v.  Xnrc.wih,  L.  R.  2  Ex.  327  ;  86  L  J  Ex 
169;  15  W.  1{.  1181 ;  16  L.  T.  595).  But  where  the  plaintiff  is 
Hunig  for  words  spoken  of  him  in  the  way  of  his  office,  profession,  or 
trade,  there  it  is  absolutely  necessary  to  aver  that  at  the  time  when 
the  words  were  spoken  the  plaintiff  held  such  office,  or  carried  on 
such  profession  or  trade.  And  there  should  also  be  an  averment 
that  the  words  were  spoken  of  the  plaintiff  in  the  way  of  his  office, 
profession,  or  trade. 


1. 


( 'iitiiiiitii  0/  thf    hijDihttioii. 


AN  here  spoken  words  lur  sou^'lit  to  he  made  tictioimhlo,  as 
cimrfriiif,' the  i.Iaintirt' with  the  eoinmission  of  !i  crime,  we 
have  seen  that  a  criminal  of!ence  must  he  8[)ecilically 'im- 
puted. It  will  not  l)e  snthcieiit  to  prove  words  which'  only 
amonnt  to  an  accusation  of  frandnieiit,  (hshonest,  vicious 
or  immoral,  imt  ..ot  crinnnai,  conduct.  Still  it  is  not 
nece,s.sary  that  the  allejr,,]  crime  should  he  stated  with  all 
the  technicality  or  |.recision  of  an  indictment ;  it  is  enough 
)f  the  crime  he  imputed  in  the  ordinary  language  usually 


f'fUnOKS  OP  CRIME. 

employed  to  denote  it  in  lav  conversation  a  •  •. 
cruninal  condnct  be  distinctly  ^Z\  lit  not  „  ^''°'  '' 
to  specify  the  kind  of  crime  imputed     A)   thli  '^ 

is  that  the  bystanders  shonld'c    a  ly  tmd  rstlnd  TT!^ 
Plamtiff  is  charged  wuh  the  commislnu  S^^^^^^^ 
meaning  of  the  words  is  to  be  gathered  fron,  the""igar  i^ 
port  and  not  from  any  technical  legal  sense."  (Per  Bui IrT" 
m  (olna„  v  r.od,nn,  3  JJougl.  91 ;  2  B.  &  C.  285  n  T 

l?nt   spoken   words   which   merely  impute    I    criminal 
ntent  on  or  design  are  not  actionable,  if  no  criminaUc    be 
.l.rectly  or  .nd.rectlv  alleged.     So,  too,  words  oTm  re    „s 
p.c.on,  not  amounting  to  an   assertion  of  guilt   Ire  no 

;;  nt iiaT  " '"""'°  ""  ""'^^  *'^"'«-  '«^^"-' 

Illmtratiims. 

(IniemI  ('rimiiuil  ('<„„/„, f 

The  following  word,,  have  been  held  sufficient:-  - 

"  1  on  have  done  man V  thiiiL's  for  whit■^  V011   ,„„Ut  i.     i     ,_ 
hare  you  hange,!."  '*^''*  '"  '"^  '""W-l.  '""1  I  will 

rra..n,  v.  li,..,r,  .)  M.  *  w.  191 ;  7  L.  J.  Ex.  06     HI  *  n   ,„ 
Temprri  v.  C/,aml>er,.  1  Sb.rk  07  '  ""  ■"■• 

^^^^^  I -1.  ...k  you  up  .n  Gloueester  gaol  next  wck.     I  l.,ow  enough  .,  put 
"it'7p'l;«"'  ' '  ^-  "•  "  '"«•  ■•  '•'  ''■  '■  ^-  »•  '-'^^ ;  «  '..  T.  m  ; 

i..^t:::::;;;;:  'irir:^^:^^-^ '-  -y  ...e  where  thewo„is  piai„,v 

t>. '  plaintiff  had   be^     Svof T"'"'-  TT'"  "  ""'"■■"^'  ^''-^-'j-  ">"* 

>i-fvingwhatpaZ:.„t:2e t:e:r'"  ■"""•■'  '^  "■""^■'^'"  '''•'-* 

McWi  V.  Itenmii,  iiijini. 
Sniiuilers  v.  Eiiintvls,  I  Sid,  <)j. 
KiiiMilini,  V.  Mffii/lnyh,  It.  1{.   ]1  c.  L.  1. 
FrniK-i,  V.  /i'(»w,  »Hy^,i. 

••.i^sr:/::;^:^--*--^ •— - 

iny  master  is  no  true  subjeet." 

lM/,,jra,r  v.  .1,^,.,  Cro.  Eliz.  li.l  ;   |  l{„„.  .vi,r   7.-. 

^i^M  V.  Cuke,  Cro.  Jac.  424. 
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"  He  consented  to  the  late  rebels  in  the  North." 

Stniiletim  v.  Frier,  C'ro.  Eliz.  2JI. 
"Thou  art  it  rebel,  and  all  that  keep  thee  company  aro  rebels,  and  thou  art 
not  the  Queen's  friend."" 

Rflitmi  V.  Kliot,  fro.  Eliz.  63M;  1  Roll.  Abr.  49. 
"  Thou  art  an  enemy  to  the  State." 

Clmrtrr  v.  Fetrr,  I'ro.  Eliz.  iWi. 
"  lie  doth  hold  constant  correspondency  with  the  Cavilliers." 

Treiiluin  v.  llWmnii,  (1654)  Style,  4(H). 
"  He  has  the  Pretender's  picture  in  his  room,  and  I  saw  him  drink  hi«  health 
And  ho  s<iid  he  hod  a  right  to  the  crown." 
/>//  V.  rartie,  (1724)  8  Mod.  283. 

How  V.  Pn»,  (1702)  Holt.  632;  7  Mod.   107;  2  Ld.  Baym    812- 
2  Salk.  6!»4  ;  1  Brown.  Py.  C.  64. 
^^^"Thou  hast  made  a  se,litio,,s  sermon,  and  moved  the  people  to  sedition  this 

I'liili,^  [It.  I).)  V.  Ita,l.\,,,  (1582)  cite«l  4  Kep.  1<». 
I5..t  to  say  merely,  -Thou  art  a  rebel."  was  a.ljudgo,l  not  actionable. 
tmnUmii  v.  liii.jtr$,  (1601)  Cro.  Eliz.  878. 


Murder. 

So  it  is  a  sufficient  charge  of  murder  to  say  :— 
"  Thou  hast  killed  thy  master's  cook." 

'■o-./wr  V.  Smit/i,  Cro.  Jac.  423;  1  Roll.  Abr.  77. 
'•  I  am  thoroughly  convinced  that  you  are  guilty  of  the  death  of  Daniel  Dolly 
and  r,.thor  than  you  should  want  a  hangman  I  will  be  your  executioner  " 
J'eiike  V.  itMImm,  Cowp.  275 ;  2  Wm.  Bl.  !»59. 
"  Keymrr  i.s  .t  base  gentleman,  an.l  hath  had  four  or  five  childre-.  by  Ann  his 
own  ma.,1,  and  hath  either  killod  them  or  procured  them  to  be  killeil  '- 
A'fvni"-  v.  Clurk;  (1625)  Utth,  15!»;   1  Roll.  Abr.  75. 
But  it  is  not  sufliciont  to  say  :— 

causl?'  **''"  "'^'  "'"■       "  ""*'""''  ^^  °"'^'  '^^  ^^  "f"  '"'^'""J-  "PO"  just 
I/ert  v.   Veomans,  4  Rep.  15. 
••  Ho  was  the  cause  of  the  death  ..f  Dowland's  child,"  Ix-causo  a  man  might 
inn,xer.tly  cause  the  .loath  of  another  by  accident  ,.r  misfortuue. 
Mi/ler  V.  Ilii,k;l„ii,  2  Buls.  10 

impS"  """''■''  *"""  ■"""'  """•"  '"''  '■"'■  "  •"""'""'"^  '"»"""""  -n'y  i« 
l>r.  rotS  Cise,  1  Vin.  Abr.  410,  cit«l  in  2  Buls.  206. 


/■'orgery. 

The  following  wonls  have  In^en  held  a  ,  efficient  charge  of  forgerv-  •- 
•  Ihis  IS  u  cmiiterfeit  warrant  niado  l.y  A[r.  Stone." 

.S7..«f  V.  Smalcimilie,  ( 'ro.  Jac.  (i  |H, 
"Thou  hast   forge.1  a  privy  seal,  and  a  commisMon."     /Vr  .-.,.■ 
nussion'  shall  Ik,  .ntonde,!  the  kings  connniHsion.  under  the  privy  ^al 
Haul  V.  Jiaggtrleif,  Cro.  Car.  328. 
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"''°"  '"r.7Z::;trH;"  '•  ^"^'^^^^"^^^  »,  in.tnune„t. 
Ovorruling  A,w„.,  3  Leon.  231 ;  1  BoU.  Abr.  M. 
AriuH. 

"  I  never  set  mf,  premiae*  on  fire."  wa«  held  sufficiently  clear  in 
Ciitltr  V.  CwWfr,  10  J.  P.  1«9. 

But  f«e  SwtttappU  v.  ^mw.  5  B.  &  Ad.  •.>:  ;  2  X.  &  M    i,; 
Barham't  ('a$e,  4  Eep.  20  ;  Yelv   21 
"Did  he  have  «  fire  twice :-    He  ii.  a  funny  fell..w."     IIM,  insufficient  in  the 
abwnce  of  a  proper  innuendo.  uiiioui  m  me 

./a«V«  V.  MniuUtz,  (1890)  62  L.  T.  121  ;  (i  Times  L.  K.  135. 
Emhtalemtut. 
"He  made  a  few  hundred*  in  my  Bervice-Crf  only  knows  whether  honestlr 
or  otherwise,"  i«  a  sufficient  imputation  of  embezy.len.ent  ' 

Cleyg  v.  Lnfftr.  3  Moore  &  Sc.  727  ;  10  Hi„g.  250. 

Lannty. 

The  following  words  are  a  sufficient  charge  of  larceny  — 

"  Baker  stole  n^-  box-wood,  and  I  will  prove  it."    It  wa.-  a.^.e,l  that  it  did 

not  app«.r  from  the  words  that  the  box-wood  was  not  growing :  and  that  t    c^ 

down  and  remove  growing  timber  is  a  tre..pas.s  only,  not  a  larcenv.     Bu    he 

..;rt  gave  judgment  for  the  pkintiff.  holding  that  "ex  vi  termini"  .stealing 

did  unport  fehmy."  "juunfe 

Itaktr  V.  Pitrct,  2  M.  Baym.  959;  6  Mod.  23  ;  Holt.  654 
Overruling  Maton  v.  Thompion,  Hutt.  38. 
Oybbons  asked  May :  ••  Have  you  brought  home  the  forty  pounds  y.,«  stole  -  • 
iitui,  tnat  an  action  lav. 

May  v.  <iyhh(m»,  Cro.  Jac.  56N. 

i  "T^"!  ^f  **"'*"  '""  '**'•  ""''  *''""  "*  "  t'^'^f"  ^^"«'  ^"di'^^t  it  was  con- 
tended that  Lirceny  cannot  be  committed  of  bees,  unless  thov  be  hived ;  but  the 
.  ourt  held  that  the  subsequent  woitls  -thou  art  u  thief  '  showt.l  that  the 
larceny  imputed  was  of  such  bees  as  could  be  stolen. 

Tibbt  v.  Smith,  3  Sulk.  324  ;  Sir  Thos.  Raym.  33. 

Minuri  v.  Leeforil,  Cro.  Jac.  114. 
"Thou  art  a  corn-stealer"  held  sufficient,  in  >,.ite  of  the  objection  "that  it 
iiUKht  be  that  the  com  was  (growing,  and  so  no  felony." 

^ won.,  (1597)  Cro.  Bliz.  563. 

Nm«/A  v.  W»r,l,  (1624)  Cro.  Jac.  674. 
So  a  charge  of  lK.ing  "  privy  and  consenting  to  "  a  larcenv  is  uctionable. 

Mut  ft  iix.  V.  IJnlter,  Cro.  Car.  236. 

■nslS"''  ;  ^},'^^'^^;^  •  ^^  P'^"'"!  «y  I'^^ket  of  my  money."  was  once  held  an 
iiisuBlcieut  charge  of  larceny. 

Matt.  V.  /lymrs.  2  I^v.  -.1  ;  1  Ventr.  213  ;  3  Salk.  325. 
But  now  this  w<.uld  clearly  l.e  held  sufficient. 

Ilakrr  y.  I'ier-e,  si/j.-rd. 

Stebbiiii/  v.  Warner,  U  Mod.  255. 
"  He  was  put  into  the  round-house  for  stealing  ducks  at  Crowtand  " 

Bmvor  v.  IlkUi,  2  Wilson,  300. 


•  if 
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"  You  have  Wn  cropped  for  felony." 

ICi/rv  V.  <:,im,MI,  i  M.>nr.x)  (19  Keiitiiukv),  39« 
iJut  It  M  not  u<  fionable  to  nay— 
"  You  08  good  U8  Htolo  the  lauo*-." 

Stokti  V.  A  rty,  8  Jone«  (North  Caniliiia),  «6. 
Ur,  "  A  man  that  would  do  that  would  gteal." 

Stnt  V.  KtmlJt,  27  I'enn.  St.  (3  Casey)  112 
Or.  ••  If  y^u  h..ve  got  money  you  ntole  it.     I  beUeve  you  will  «teal.- 

Mrhee  v.  lityalli,  i  Scam.  (lUinois)  30. 

Beniviny  Stvlri,  (Ivala. 

3...  one  at  2,. ;  you  knew  well  when  you  bought  them  that  they  colt  T.rtr. 
tuno«  a*  much  making  as  you  gave  for  then.,  and  that  they  ':  d  n"  have  Wn 
^:^^^Z:J^  ^'•--  "'  --^vin.  llen,^.  ,7.^ 

[An  indictment  which  merely  allege,!  that  the  ,.ri8o„er  knew  the  ..xmI,  were 
not  hone.stly  come  by  would  be  bad.     H.  v.  mi  J,.,  ■>  Moo  C  V  5  ^ 

J//-r./ V   /aW„„..  8(i.  B.  83,  ;  15  L.  J.  y.  B.  258';   10  Jur.  TU 
( larki ,  Cat  dt  DonhtUer,  2  RoUe's  Rep.  136. 
A'»«y  V. /ya,/</,  fro.  Jac.  331. 

Kiyamy. 
Mrs.  Ileminf?  wa«  »i«ter  to  Mr.  AUeyne.    The  defendant  «iid  •     ••  Tf  k     i 

Utiiung  and  irife  v.  /•„«•«■,  10  M.  &  W.  oW. 
Ptrjiiry. 

"  I  will  make  thee  an  example,  for  a  perjur^Kl  knave  "  is  ^uHieient. 

Comyns   Digest.  Defamation  K.  I. 
"  You  are  forsworn."  without  more.,  Ls  insuffiii..nt. 

.S7.I /,/,.,;«.  V.  niith,  (lo85)  4  Rep.  1  j. 

HuH  v.  SchulefithI,  UT.  R.  B91. 

Hull  V.  IIVf,/„«.  8  D.  &  R.  Uo 

Buffillr'"''  ""'  ''''•'""'  ""'**''''^  "'^'"  -*  -~P'«  to  t-  affidavit-n.e„  "  is 
/.■-W,  V.  ,/„.,„,,  /,.  ,„„,  „„,  „,„^,^,,,^^,^^_  ^j.^^,^  ^  ^^^  ^^,^_  ^  ^^_^^ 

"Thou  art  forsworn  in  u  court  of  rerord    and  that   I   -;il 
sufficient,  though  it  was  ar,..e,l   after  v^nl    t  that  h«    "'!  P^'^' " '"'^  '-'''' 

talking  in  the ,ourt-housea,»ls.r,rlUrhl?r^  ""'f  ^'''''  ''*^'" 

words  would  natuTHllv  m^n  iLlJ  \j  '     "*  ""-  ^"'"^  ''^'''^  ••"'*  ""■ 

proceeding  in  ucZ;  of  Z^d"  "•'-'^' »'-"*' -idence  in  .s„n.e  .judi.ial 


'ffJ/t'/Ks  ny  I 'It  I  it  [.^ 
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»louch  at  sweariri-  to  an  ..|,1  «t..ry.'      lUI.I  th«f  if  »l. 

without  ..ue  r.«,.„.  t,.v,  .1;:;:^;  ,f : ,:;:":;,  t'  r  "^r-*""  '-"'^ 

wore  »ctioiml.le.  •  ' '""'  'n''"''""-,  Uiii-  written, 


Sierle  V.  Sn„ih  wid;  :» Johi.H.  (S,,^  Yorki  -M  4  • 


'  He  had. 


'  iiiiijiiiai  I/. 


Wife..-  's.:rr'iucit:^Lt;:-,;'':f ''";;'■''''  -  --  -■---  -  >- 

criuuiml  .....^piracy.  ''"'''  ""*  '"  """""'»  *"  "  'h-r,..  ..f  a 

L.  1{.  .^Ki.  •'  '  "  .  li.  .).*!  ;  ^   liuios 

But  mit,  ifv„n,.t/l  V.  Afu.„M'.  '■>  It.  L.  U.  i:u. 

AVi/«e  I'rrUhitn. 
The  wurdu 
11  criiniiml  ail 

l«rt  with  his  ,,r-.,K.,f.v  by  mea..«  of  Hny^uWpn.'t"!.,-, 
Rtr/,anlm„   v.  .)//-«,  L'  Chit.  ti.iT. 
NeeJIiaiu  v.  Ituwlimj,  1  j  I,.  J.  c\  p.  j, 


*  "  IIo  h.w  dcfrauJe.!  a  nioalman  of  a  rou.,  h..n,e  "  h..l,I  .    ,  .    •      , 
..t  of  fr.u.l,  as  it  is  not  state.1  that   the    „     h  •''  '"  ""•''-'' 


1    \ 


ill.  .M)i.   uti. 


/y/ur^viuii/i'/i./. 
It  is  actionable  to  say  of  A.  that  ho  brought  a  I..aekmaili„,.  action  ..-.in  t  li 

W.  E.  «s ; .«.  I..  T.  :m  -.  2..  Tin.es  i  li  rl,,      ■'■  •"•  "  '''■  =  -' 

.Uttmi,t  t,  Cumiiiit  ,i    F,/,,,,,/. 
The  foUowin-  w.nls  w.ie  held  Mith.ient  — 
"  He  sou-ht  to  murd.T  me.  and  I  can  pr.ve  it." 

I'retto,,  V.  I'iii./rr,  Cro.  Kliz.  ;J0,S 
".She  would  have  cut  her  husl«.ndsthr.mt.  and  did  att.nn.t  it  " 

Ihe  followin>;  insufflciont : 
'•Thou  wouldst  iiave killed  ni,.." 

/>r.  r„t»  cViw.  cite<lin  M,<,n,/-»  I'a-t  ■>  UuN  -Mw 
'Sir  Ilarbert  Crofts  keejx.th  wen  to  r.l-  nie."' 
Sir  llarhert  Cro/I,  .    Itr„w,.,  .J  Ituls.  I.;7 
"  lie  would  have  robbeil  nie." 

St„„n-  V.  AwMi,,  t'ro.  Kliz.  -J jo. 
1-or  here  no  overt  act  is  ehar^ed.  and  n,e,v  intention  i.  „,„ 
A«<..«  V.  .1//,,,.  4  lie,,.  I.i  b ;   ( 'ro.  Kliz.  .is-l. 
Other  ms..nces  of  a  crin.inal  charge  .n.lirectly  n.ule  wUl  1.  fo,.n,(  in 

conduct  therein,  or  utherwi.se  dearly  touch  au.l  iujuro  him 
therein,  ,t  is  unnecessary  that  the  ch-feuchint  shonl.l  ex- 
pressly name  his  office  or  restrict  his  words  thereto;  it  shall 


iiumniil, 
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n 


it  WBM  halil 
in  any  office, 


be  intended  that  he  was  sinking  of  him  in  the  way  of  hiH 
office  or  trade. 

Hhmtratiom. 

To  say  of  u  clerk.  "  He  co«.„.m1  hi,  mu.ter,-  isu.  tionable,  though  the  defendant 
dm  n,.  .x,.re,4y  stat^  that  the c.«enin»  wu,  ,J„ue  in  the  ex.^ution  of  the  clerk', 
othcial  dutle, ;  that  will  U^  iiit«.n.le.l. 

/Wy»«i/-/'«  inte,  (ltH(i   Cr.i.  Car.  :>m. 

Itffl-f  V.  //-I;/„I,.  (I(iT2)  1!  Jjf\.  ()-. 

To  «,y  of  a  tnider.  "  He  ha-  been  arre-t.,1  for  deU."  i«  ..tionable.  though  no 
exprvsH  referen.  e  U.  nmde  to  hi-.  tr.ide  at  the  Umv  of  publication  ;  for  nuch  wordn 
mu«t  necetwanly  afTeit  his  cnxiit  in  his  trade    whatevt-r  it  waa. 
Jnuff  V.  /.ittlrr.  7  .M.  A  \V.  iSi ;   In  I,.  J.  Kx.  171. 
So  where  the  pLiiiitiff  was  charged  with  b.  n.^'   •  a  public  robb«-r  • 
m  Canaila,  that  it  wa-.  not  necos,^,ry  for  hijii  to  aver  that  he  wa- 
trade,  or  employment  in  which  he  could  have  robbed  the  public. 
Tw/lor  V.  r„rr,  .i  Up.  Can.  (i.  B.  Rep.  30«i. 

It  is  not  necessary  that  the  imputation  on  the  plaintiff 
should  l)e  state.1  e.xpiicitly  in  so  many  wonls,  or  expressed 
m  direct  and  positive  lant,Miage.  Frequently  the  defendant 
only  hints  at  or  insinuates  his  nieauiiif,'.  He  may  trv  to 
guard  himself  hy  prelixing  such  words  as  "  I  think,"  *'  I 
understand,"  or  '•  I  hear  so-and-.so  ;  "  hut  this  will  not  avail 
him.  If  an  actionahle  imi)utation  he  in  fact  conveyed,  it 
does  not  matter  how  it  was  expressed.  "  The  stereotyjied 
formulas  of  slander  •  they  say,'  >  it  is  said,"  '  it  is  generallv 
believed,'  are  about  as  effectual  modes  of  hlasting  reputa- 
tion as  di.stinctly  and  directly  to  charge  the  crime."  (/',,• 
car.  in  Johns,,,,  v.  ,S7.  Lonis  Ihsj.aUh  Ck,  85  Missouri,  at 
J..  541.) 

Illusiraliiiiis. 

•rhe  following  wonls  have  been  hel.l  to  convey  an  impuUtion  with  Hufflcient 
cortjuiity  and  pre<i»ioi) : — 

"Master  Halley  is  i„f.H.ted  of  the  robK-ry  an.l  murder  lately  con.mitte,!.  and 
doth  smell  of  tne  munler.'' 

/la/In/  V.  Si)h„l,i,iii,  (1  J7l'}  I)ycr,  ;il.S. 
'*  Kempc  will  be  within  these  two  ilays  a  Ixiiikriipt." 
KiiiifM't  l',i»r,  (I5.j;j)  Dyer,  72. 

"  ]  ''«»"1. "  •''"'  «"'»?  that  you  had  .■ommittcl  a  felony."  or  "  I  dreamed  so  " 
I'er  l,or<l  ^orth.  V.J.,  in 

A'arl  „/  Petrrlwr,,,,,,!,  y.  i\t,ir,la„t.  {lm\i)  I  Ley    277 

"  I  beUeve  aU  k  not  well  wrth  Daniel  Vivian  ;  the.e  be  many  merchantn  who 


\  iviaii : 


lis 

'or  this  if.  a 


knuwHum 


^OV;  .■  KeM«>.  71.. 
will  l>e«o  too  within 


■  li"uuhle. 


have  lately  f«,l«d,,„a  I  ex, ^tn W 

cOMge  „f  present  iHWuniarr  emWnM«m^> 
'  iriai,  ».  milfl,   i  Salk.  ,l:.'6 
■'  Two  dyers  aro  -„ne  off,  a..,I  for  auifht  i 
thjH  tweWemoiiOi  " 

I  think  III  my  cmMienoe  if  Sir  John  ii,,;^h.  I..       if-        ,     ■ 
kin.:  ••  ^.r  thi«  .  „  ehar^  of  .nj^:;:!:^^^-'-  '^  -"""  ""l  the 

/  rt(A-«  V    I  till,     11    (■,!»«    •>--..    ..    vi  »., 

.iii.l  North,  r.J.,  in  8«"  'orr   i.t.       |  ^r  \\  vn.lUai,    .n,l  S,T„jtg.,  JJ., 

h.r,lToa;.4t.f.,.l  v.  //r.  //„„;.„,    .  Mel.  !,„, 
». where  rhodefeiul;int, on  hp:irii].'tl,.t  ,.;    i 

-..not  .ma,.„o  who  it  .houi..  .:■;;;•;;;  L.::;;:::::,:r""-'  "'-•  -«-  ■•  i 

1  have  every  re«K„„  to  l-elie^     !,..  |,„n.t  t),,.  l„„r."'' 
/.o,ja„  V.  .S/«./,,  I  Bil,,,  ;Kent.i,  kv.   .Wi 
"It  iH  the  Ksn^ntl  opinion  ,.f  ,hr  i.,,,,!,'  ',.  J,.,      ■.    „.,,.■, 
burnt  ( '.„  honHo  '■  is  actionable. 

ir«f.r«  V.  .A,,^,,  :,  Port.  (Alal,a,„„,    t  ,.j 
lo  state  that  cnminal  pr.>cpo<liML's  arp  ah,,,t  ,.,  i,.,  *  i 

/...  that  the   Utorn.y-o',..ral  hadd.":  ;^;':^":;;7'^'  ""   '" ''« 

f-r  perjury)  is  actionable,  although  th.  Jl  ak t  t         V     ■       T"""  '""  '''"' 
• «  plaintiff  is  guilty  of  the  ,  uar^e  '  ""*  '^^^'^'y  "-'"■'  that 

I'nlxrU  V.  rnmilt,,,  9  Ka«t,  !»;j. 
TeiH/,M(  V.  '    ■iimhert,  1  Stii.     .  «7 
But  whore  the  defendant  said,  "I  have   i  sns, ,  i  .    f».  . 
''be,l  „>y  house,  and  therefor,-  I  take  vu  into  o  1'    •■""'  '""'  "•  •■'"" 

..»■  wonls  d,d  not  amount  to  „  dire^.'h^  ^  '  J'^:^  ^  't^t      li.^;;!  '";'";'  t' 
w*.  pasHinR  in  defendant .-  n.ind  {««<,,  p.  ,,  .  "  '  '•  ""'"-"''■'1  "hat 

r..jfrv.  .»/fw/,y„r,/,»iKxch.  .VJ-i;   2«)  1.   .1    Fx   ■>>i 
//«rrM»«  V.  V.Hsr,  4  Pricr,  4.i  ;  T  Taunt.  431  •  Vli  &  Aid    1«, 

//«Xf  V   .\folto„,  Koll.  At.r.  43. 
''wAo/„f  V.  Iliiiikim,  •!  Ijcr  214 

^2::::^z::i:z^  ""*■  ■'•  ^ '••■"->""  -"  --^  '-^  -« ^-h 

-V.  A'ff  V.  I    lalU,  4  .Scam.  (Illinois),  .io. 


ill    "I  that  ho 


A  .efai.  atory  charge  may  be  insinuated  i,>  «  question,  , . 

liter  the  nunnerip...  at 


••  J-    ■<ho,   .1  be  Klad  to  know  how  many  popis!,  ,, 
■>."rt..  .  a.,d  Darlington  ..uh  week,  and  g.U,  i.„w 
O.L.B. 


n.v  infanto  are  \«<ru  in 
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them  everj-  year,  and  what  ImcomM  of  them,  whether  the  holy  fatben  brinir 
them  „p  or  not.  or  whether  the  i„„.K»„te  are  murdered  out  of  hand  or  not - 
Alder«.„.  B..  dirtntcd  the  jury  that  if  they  thought  the  defendant  hy  a«kinB  the 
.[uestion  meant  to  assert  the  facb.  insinuated,  the  pamage  was  a  liW. 

//.  V.  lldlherrole,  2  Tixw.  C.  0.  1'37,  2J3. 
Though  the  ^ntcnte  bo  in  the  form  of  .question,  the  words  may  amount  to 
an  atiirmittivo  charge. 

AV/noH  V.  Staff,  Oro.  Jac.  422. 

May  V.  f/ifbhtmii,  Cro.  Jac.  56«. 

Hut  see  Harnm  v.  /ln//oirai/,  H  T.  R.  ld(». 

So  a  slander  may  be  conveyed  in  a  question  and  answer,  or  in  a  serie.  of 
questions  and  answers. 

(I(ti„fi,r<l  V.  Tiike,  (Ifi20)  Cro.  Jao.  5;{e. 
Uaijiio,,!  V.  Siuilfr,  (|(««i)  1  Roll.  Abr.  30. 
Hnr./  V.  RrynoliU,  (17U)  cited  Cowp.  278. 

A  libellous  charfie  may  l,e  sufficiently  conveyed    by   a  mere 
adjective.    {Oshon,  v.  I'oolr.  1  Ld.  Raym.  236.) 
"  Thou  art  a  leprous  knave." 

^  Ta,M  V.  /Wk-in..  Ci-o.  Jac.  144  :   I  Roll.  Ahr.  44 

He  i«  a  bankrupt  knave."  sjmken  of  a  tiiuler. 
Squire  v.  ,M,„f,  Cro.  Jac.  5(S5. 
/.(«/-/  V.  rciine.  Cro.  Jac.  4L4. 
'•  Thou  art  a  broken  fellow." 
Aiitni.,  Holt,  (i.ia. 

ll'iilkn.dn,  V.  Iliiii.nek,  (I(i54(  .><tylp.  425. 
"  I  will  make  the,,  an  example,  for  a  jH^rjured  knave." 

Comyns'  Digest,  Defamation  E.  1. 
"  Mr.  Brittridge  is  u  perjured  old  knave." 
/Irilfrh/ge'H  r„v,  4  Rep.  lit. 
rrn/„r'l  V.  */m«..  2  Bul.i.  I50. 
"AlilwllouH  journalist."  :i  nhnisn  whi.h   nn'll  k„  .  u 
plaintiff /,«A//„„//„p,.l,ii«he,  V^uZ  Ti  ,!    *"   *"   '"^""  *'"*'   '^" 

libel  merely.  '   '""  '"'''*''•  ""'  ">**  ^e  „„r,  publisho.!  „,„ 

Ko  if  the  defendant  is  obviounly  only  repeatinR  K.ossin  and  nn. 

■•  I  heanl  vou  ha.l  run  away  "  („.  f,„„,  j.o,.r  credito,,.|. 

/>«'■(.  V.  AfHM,  7  T.  I{  17 
••  Thou  art  a  sho-p-stoaling  roguo,'  and  Fanner  Parker  told  n,e  ,o  " 

ilarilnirr  v.  Ahmtrr,  .Sayer   2(i.'. 

fir:; tlnd'  '"'' *'■'"    '""   '"""^'  -'•'"'"•  ^f'«*--  M..gg.   had  poisoned  h.- 

■'^"' >■""""■" ^»h"f''.  isguiltvof  tr..a.„n-- 

l'frn.r.  ,n  AV.W  ,,/    .V„r^/,„,„;.,„„.,  ,.„„,  12  R«p.  ,.•„. 


4(W, 


Where  the  dnfondaot  8ai(]   "  Afi-   \v.v,.fi  ii 

"""  ""'^^ixxn^:'-  « 1/;^=;::™-  ••»  -  ■■■« 
"'  ■■ '  "r;zsf^,:?5,;:i:' *■■  -» - ' .- «... ■• 

2.  (■«,„■„,„  „,   ,„   „,,  ,,,,,,,„,   ,,^^.^^^^^^^ 

Tlw  ,l,.famnli,rv  ivorcls  iiiiist  reti-r  to  »om,.  „„.,.,.)„i„   i 
-^rt.„.,.,..,.rso„  an.  that  person  n„:r,::^:'^^^^^^ 

If  tl.  wonls  us.,1    really  contain    no  reflection  on     nv 
particular  .n,livi,l„al,  no  avern.ent  or  innnen.lo  ! .  ' 

them  defamatory.  •'  An  innuendo  ca  „  o  ,t  m"  '''"^" 
certain  which  was  .ncertain  before  '  f H  7  '.  T""". 
the  ..rds  reHect  in.,artia..y  on  .ther  A.      '  ,  Ir    „  ';;] 

-Ui;cr^;^::.tri;;-^^ 

whoc-oui.]  satisfy    he    ur      hat  h        '  """"  ""  "^  *'"^  ^'''^^« 

and  de.„„ed  could  t.^;;-ji''V;:.  ;:;;.:,/7T'.T«'' "* 

IllH»trutiiiii<:, 

.H.  .>.tr.«l,K.,i„„  can  warrant  tho  i„nu..n.io  •  ,„oa     "    fa     "  .'  '•'  '"t  "''^'"  ^  ' 

■""•■■'"•-  :     n„r  «-o„l,I  i,  („.  help,,,]  I,..  „,^  «„  Ii         ,  lu  '""'""""'>  '»>.■  «.i,l 

l-r  tho  .-,„n ,  must  ....  tha,   L  L. nl!  ".,  :  J'  ^l  '/'  ""'  ^""•^-  '"'  "-o  ,,la„.tiff. 

l."l-<n)oi.m«n,  C.J.,  i„  ■'""'•'"■■/""'' "-rl,,,,,  re,/./,  i„f,.,/,        l',,,. 

'■■•'""•'■"I  V.  //»/„,.,.  1  K.  &  y  „f       _.,^,, 
If  a  man  say.,     ^[y  hiothor      ,„•  ••  Nfv  ono.nv     i  , 

ln>thor  ,„■  onoonnniv.  «u,.h  I,r.,th..,-  ,„.:,.  '  l"'.l"'"'.  "n.l  huti,  „„lvono 

"""""•  "':■ "—.n-". »..  show  ,0  .hi'h  :!I:;. :;. ;:;:  ::;,r  ""■ ""  ^"" 

llM'-m.iHV.   ir,w„o/,,  (Vn.  Jtto.    In; 
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Iff 


So  if  a  man  mp  to  the  plaintiffs  servant,  -Thy master  Brown  hath  robbed 
iiif,-  Ihown  c^aii  suo ;  for  it  shall  not  Iw  intended  that  the  person  addressed  had 
more  than  one  master  ,.f  tho  name  of  Urown.  So  if  the  defendant  had  said, 
"Thy  ma«ter,"  ^im/Jkiler;  or  to  a  son,  Thy  father;"  to  a  wife,  •Thy 
husband." 

Per  iraiishton.  .T..  in  /.rwtf  v.  n'alter,  {1611)  .J  Bulstr.  226. 
/Iroirii  V.  /.on;  or  l.ane,  Cro.  Jac.  443  ;   1  Roll.  Abr.  79. 
l\'iiMc<ji-arf  V.  .Ii/nn.  t'ro.  Eliz.  1!»1. 
Hut  if  the  dofoii.Iant  said  to  •■,  master,  "  One  of  thy  servanta  hath  robbed  me  " 
in  the  abseiuo  of  sj^cial  circumstances  no  <,no  could  sue  ;  for  it  is  not  apparent 
who  is  the  person  slandored. 

./(iniM  V.  Itiitltrh,  4  Hop.  17. 
So  where  a  ,,.irty  in  a  cause  said  to  throe  men  who  h.id  just  given  evidence 
against  him,  -One  of  you  three  is  porjure<l."  no  action  lies. 

•Sir  ./.,/,„  lloitri,'»  i'ate,  cited  t'ro.  Kliz.  i«il,  and  Hob  2fiH 
If  the  defeu.lant  says  -A.  or  li."  eommitte.1  such  a  felony,  and  there  is  nothing 
111  his  tone  oi  manner  or  i..  the  surrounding  circumstmces  to  indicate  which  he 
deems  to  l*thr  real  criminal,  neither  A.  nor  B.  can  sue.  Both,  no  doubt  are 
brought  into  suspioion.  Hut  no  action  lies  for  spoken  words  which  imply 
merely  sus,„..,on  and  not  guilt.  There  are  ancient  dirtn  to  the  contrary  In 
IWfi.  Hridgman.  ( '..I.,  said,  J,  S.  is  kille.1 ;  if  one  saith  A.  or  B.  killed  him,  A 
may  bring  an  actmn,  and  so  may  B..  an.!  there  must  be  an  averment  that 
neither  did  it.  An.l  in  1714  I'arker.  C.J..  said  the  «ime.  But  in  both  cases 
the  majority  of  the  Court  .lilTero-l  from  their  t'hiof  Justice. 

In  the  earlier  case  the  words  were.  -  She  had  a  child,  and  either  she  orsome- 
bo,ly  else  made  it  away."  Two  judges  held  that  an  action  lav.  Erie,  J.,  reiving 
on  the  charge  of  incontinen.y.  Hridgman.  C.J.,  „n  the  suggestion  of  murder 
Hut  four  judges  held  no  .lotK.n  lay  for  either  imputation. 
I'lilkiirrv.  ('.^./.er,  (lOtiO)  Carter,  jo. 
In  the  later  ease  the  words  were,  ■•  V„„  or  he  hired  one  Bell  to  forswear  him- 
self.  I  h,ef  Justice  Parker  held  that  for  these  wonls  an  action  lay  at  the  suit 
of  either  ;  hut  the  ivst  of  the  ( 'ourt  did  not  share  this  view. 

/iuni...,,  V.  77,«,„/,„n,„y/,,  {17H)  yiibert's  Cases  in  Law  and  Equity, 

Wonls  romplaine<l  of :  •■  Uo  or  -omelK«ly  alterwl  the  indorsement  on  the  note 
fr..m  a  larger  to  a  less  >u,n.-     \„  artion  lies. 

/>i'inlhv.  MIn,,  1  Br..ese  {Illinois!,  .'KM! 
The  defendant  wrote  and  puMisl.e,!  that  his  hat  had  been  stolen  by  ^me  of  the 
memlHMsof  No.  12   U..,„  C..n,pany.     This  hose  company  was  «  volunteer  fire 
brigade  unuwovporat.,!.  and  ,h,.  m.MnWrs  brought  a  joint  action,     IM.I,  that 

the  a.tion  could  not  be  maintai, .and  that  the  defendant  could  not  1»  cmi- 

|*Ued  to  dm^laiv  to  whirh  i>.,lividual  M>eml,..r  he  referred 

'.m,,,./  V.  /;„„/,,  ;(  E.  I..  Sn.ith  (\ow    .'ork  City  Common  Pleas!. 

•I'd. 
But  where  seventeen  men  wen.  indiete.1  for  conspiracv.  and  A.  said.  -The... 
deendao  s  are  those  that  helpod  to  n.uider  Ilenrv   Farrer."  each  one  TZ 
defendantscan  bnnga  s..parate  acti s  much  as  if  Uiey  each  had  bee.:;::!i^; 

r,.jc,r„/i  V,  /,,„y.  Ilobart,  8!t;   1  Koll,  Abr,  Td. 


rFKTAIXTr  JS   TO   TlIK  I 


To  aawrt  that  i 


/■'.Rsiix  r>h:r.n/f:i 


HO 
acceptance  is  a  foriferv  is       ';y^\       ..     , 

reu.1  frou.  u  ,«,«r  a„  account  give,:  In      „  e  ?  I        '""1  T'  P"'"""»-     "« 

In.shn,„n  had  told  the   policemen  that    u",1j   f''"" ''"-oi-rt  .hat  fh., 
Sacramout  to  him  till  the  penance  wa,  pe.^rn  "n  "    ,'  ■ ""   ■'"'"""'*'-  »''" 

"'a.  the  Irishman',  priest,  hut  if  did  „.'/",.'.'"'  '''".'"*'"  "^•"■■•••''  "-'  »•« 
on  an  Irishman  would  affect  the  .havl.ui    ,  '•■"J"'>""K  ^uch  u  iH..nn>,co 

alleged  libel  wan  in  no  other  waci;to     '^il      ""","  '  '""^'"  •"•"•^^-     '»'« 
and  no  slander,  of  tho  plaiutiff.      "'""•^^'"''  ""'  ""'  I''" "tiff.     //,/,/,  „„  ,i,^,. 

mere  an  architect  e„.pl.,ved  the  ,  hint  if    .         T  ^  " "  ''  ^-  '"'"• 
the  quantities  for  a  propol,  i.u.l,Z;     :  'S^  ::!:r':^  ^T'  '"  '"'"'  °"' 
to  one  of  the  builders,  who  had  tender.  ,    I    ^^^^^^^^ 

The  quantities  sent  you  this  morning  l.r    I.  i  '■'""^'""■'f-'  the  words: 

held  that  there  wa«  n. 'publi  It  7  "a  ,  ^.  '  .  tl  "'  ""  ""  ^■^'""■'•■'  ''  '- 
the  builder;  for  if  any  other  por^:^ :^:'l^::::r::''  ^^^^^^  -'-Pt  to 
whom  the  quantities  wore  taken  out.  '-'  ''■""'''  ""'  •""-*  l-.v 

^-■.i;  84  L.  T.  fil-  ■  ■  ''•  ''•  '■•■  -•"  •   '"  ^V.  R. 

Where  tho  .lefendant  published  a  facsimile  of  th     »,      .     •  • 
man  as  having  been  produce,!  in  a  c     ,  t"  n        'f"  ,''•""'"' ■""^' "f '"Inmken 
who  hadsince  .li«I.  and  tho  plaintiff  ..  "  "''"'''^'  '"'""'•^-  ''>•  '>  m^»^ 

held  that,  as  tho  defendant  ^a  ,:":,";;     ''"  """"^  ^'"^  ""''■  "^  '  «-* 

the  plaintiff  with  tho  publiS,       iTn        ""™;;"' ""  "^''''•''-••^  t<.  connect 
defendant.  ^  "'  ""  ■"'">   '"»>  ■■'if''lly  found  a  v.nli.t  lor  tho 

f'"<n>et  V.  /•«„■„,«,  (i.si.r;  I,  Timos  L.  H.  sj. 

Though  the  words  iistnl  iinv  .it  i\,.  f    •  i  . 
aiN'iy  to  „  d.«  or  mml",    .        :    »'«'"  "I'l^"' ""Ij  to 

»,.^c.i„nv  ,,et„,„„to,v  of    „vi  :':;,;"; , ";"  "• '» 

.st.i„,™.':;-<i;u  .',:":' ";■ " '■"";""  "■ '"" 

«f-  «'M.iai... iti  ,  ,1  r  t;::;:;,,!' ;'^/■v'''; 

.*™'n'Sit'!::i:^;ir-,2: "'-"v - 


I 


l.'iO 


raSsTRfcrioS  AXn  rKirrMSTY. 


whether  the  individual  is  juHtified  in  niakiup  such  a  complaint." 
(Per  Lor.l  Canipliell,  C.J.,  in  I.r  Fuiin  mid  .inoth.r  v.  Mnlnilmsoii, 
1  II.  L.  C.  at  i>.  CdH.)  If  tlie  plaiiitiirs  "are  ho  descrilied  that  they 
are  known  to  ail  their  neij,'lil»otns  a.s  heinj,'  the  particH  alluded  to, 
and  if  they  are  ahln  to  prove  to  the  Kutiafaution  of  a  jury  that  the 
parly  writing  (he  lilx.)  did  intend  to  allude  to  them,  it  would  lie 
nnforiunatf  to  find  the  law  in  a  state  which  would  prevent  tiuMr 
IkIuk  protected  against  such  lihels."  (Per  Lord  Cottenhim,  */-  at 
p.  (i()l.) 

In  any  case  in  which  a  douht  can  arise  as  to  the  identity  of  the 
person  defamed,  the  plaintilJ'  should  insert  in  his  Statement  of  Claim 
an  innuendo,  "he   (meamn-  the  plaintiff)."     Such  an  i.nu.endo 
does  not  extend   the  nieaninf,'  of  the  defamatory  matter;  it  only 
points  out  the  particular  individual  to  whom  such  matter  does  in 
fact  apply.     The  decision  of  the  jury  on  the  point  is  practically 
conclusive.     .After  a  verdict  for  the  plaintifT,  it  is  verv  difficult  fo'r 
the  defendant  to  aixue  that  it  .loes  not  sufficiently  api'mr  to  whom 
the  words  ivlate.     And  in  support  of  his  imuiendo  the  plaintiff  may 
Hive  evi.leiice  at  the  tri»l  (.f  the  cause  and  tc-casion  of  puMicatioii, 
and   of  ail  the  snrrouadint;  circumstances   ntfecling   the    relation 
In^tween  tlu-  |«r  rar-,  and  air-,  of  any  suhst^jneiit  ariicW  referring  to 
the  form.r   one  ..|-  of  miy  statement  or  declaration  made  hyllie 
defendant  as  to  tiie  person  referre.1  to.     {Hunr.ll  v.    UlUns.  1    if.  \- 
(ir.st)7:  -2  Sc.it.  N.  I!.  11  ;  K,w,,i,  v.  /•«//,■,.  r.r,  \ermont,  iil  I  ;    15 
.\mer.    I;.    (llH.i       \nd    wliemver    the     wmiiI.s  spoken    or    written, 
though  plain   in   iheni^elves.  apply  equally  well  to  mor..  persons 
than  one,  the  plaintiff  may  also  call  at  the  trial  his  frien,i>.  or  those 
ac.piainte.i  with  the  ciicunislances,  to  >tale  that  on  reading  the  lihel 
tiiey  at  once  concluded  that  it  was  aim., I  at  the  plaintiff'."  ,/;.,«,■/., 
V.  U;nrn>.  1>  ('.  \-  p.  ;{07  ;   ];,;.,.,„■  V.  (!...Un.  1  C'.  H.  728:    H„lt„„ 
.t  („.  V. ./..»,  X.  ((.A.  M'.Mi!)    -J  K.J5.  I14;(II.  L.)    I'do    .\.  ('.  id  . 
For   if    the  .Implication  to  u  partiniiar  individual    could    he   thus 
IHJrc.ived.  the  piihlication    is   a  lih.  1   ,,n   hini.  however  -eueial   il- 
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AViieihi  r  a 


man   is  ca 


lied   I 


le  is  called    hy  aiiotler,  or  whether   he  is  .iescrihed  l)v 


whether  I 

preten.led  description  of  a  class  to  which  he 

those   who   |.n)k   on   knew   well  wtio  is  ainieil  at.    tl 

injuiy  i.->  intlicted,  ihe  very  sa 

done  if  his  name  and  Clirist 


IV  oi'e  nani- 


s  known  to  hehiiig,  it 


u'   verv  saiiu 


tl 


niiL;  IS  ill  fact  dune,  as  would   l.<- 


(I'er  Lord  CaiiiidHll,  C..!.,  in  /,,    /• 
I  H.  L.  (  .  CtW.) 


lan  name  were  ten   times  vt 


Ueil. 


'uiiii  ,111,1  iiHothn-  V.  M,il,,,l„ 


'•i:nTAisTy 


■'•'    '''"    '''"^-   I'KHSns    hF.FAMK,,. 


lil 


Where  the  libel  consiHts  of  an  efficv  i„Vfnr« 
should  be  taken  to  show  by  proper  £,S'  °''/'*"'='''"re,  care 
libellous  nature  of  ti.e  reprLTri , .  I"'"  **"''  "^'^^^^nt^  'he 

the  plaintiff     It  is  ,  f  Jn  ?     ^       '  "'"^  "'  ^'^J^'"'''''  ^^f^rence  to 

Pro.'e  that  1  is  t^e  ^ell'ir  tZ!  '^"^•""  '^  '"«  ^'^'"'^^  ^ 


Where  pLiiiitiffs  house  has  been  iiisiir..,! i  i        .  ■ 

and  defendant  subso-mentlv   i„  tl  "'"""'^'>  ''"'  l'^'^.  tl"-  :ns,„a,.,,e  ,.,„„,, 

i.. ...  p»..„.  .ir:''.-',  ;:*:;'"■  ;i:r  r  «::"■ "",  "•,"■•■"•  •*'^- 
^S:'-""-"-"^ "■.■"...".:;;,;■',:;  ,-.;,:,r:r 

''"</p/-  V.  I'litler,  10  J.  1>.  Kji), 

And  see  .S/,f//  v.  Wel,tn„j,  2  I.ev.  l.il). 

'Vfr^-  V.  Diitr,  8  M<xl.  I'yo 

e™;^t  rt::\:;  de:;:::;::d;L^:;:r ""  -r  v""-  "■  -^  '^^ 

them  with  ridieulean-ldWeimte."     The  jury  find     TtH"'' '*"''•■ '"^■'^'' 

"-/%  V.  Itmlf,,.  -V.  li.  .-,91  ;    is  I,   J    ,.    ,..,,, 

A  new«i«,iM!r  urti.Ie  inipnte-l  that  ••  in  s..uie  „f  the'  Iri.l,  ,!,  , 

-re  ,.n..ti«ed  u,K,n  the  w,.rk,K„.ple.     Innuendo    "   n  .iSH  th"^  "" 

A  lalKd  reflected  on  nil  kinds  ol  ■•  K,„«l  ,„,.  ,  ■i,ii,|,„„  •■ 

-.,  ,      .„  ■-'■'•'•'J  A.  1  ,  1,,4  ;  t)J  I,.   J.  c.  .JCIN.    l;(  \i-    1,    ...  . 

...      ,  '-'•■  1  ••■'•";    1  1  Times  I,.  1{.  2,i.;.  •    '•''^-  «■•'-'. 

Words  comnlainr.l    of- -'.I    I,.,...    „      ,      , ,  ., 

-...U..led   at'tho   ,.stofli....a,'K:'     T  u    jl^  ,     Z;:;',"'"" "'■'■^'  ^^'^ 

.vennent« ....,.,  .,,  .. ,^^ „^ /...tne;;',:!,:;.:;!'::,: ■:;'"'■ 
;-  ^-  that  ...0 ....,  .,.;!.:l;;;,„,  .;f  ,.'■::";;: .::;';'; ™"  -'■•- 

lua  i)ii{ier.  M'.'..iiiu   was  uiKh'i-toixl  t.j  iij,],!,-,   to 

l-nUmct  V.  \\;.,.n,  Mo,,.,,,.,  .\V««  r  „.,  o,-.  )    •,•    ,, 

i;.~;:;,;-r;i"';t::t"':r'^~V"»r"''"''' • ' •-' 
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uiany  (.(  the  Howors  »t  which  I  have  been  robbed  are  growing  upon  your 
preinww."  An  iniiuendn,  "  thereby  meaning  that  the  plaintiff  was  guUty  of 
larceny,  and  had  nt-di-ii  di-fendantV  Howore  and  had  dixiiosed  iifthem  unbwfuUy 
to  Mr.  riorce,  &c..  "  wu»  held  g<M)d. 

W'illinmi  V.  Il„r.lmer,  1  M.  &  W.  245  ;  |  Tvr.  4  Or.  «78 ;  2  C  M  * 
H.  "M. 
"  There  is  »troii>f  ifiison  for  lielieving  that  a  o.nciderable  sum  of  money  was 
tranHferr.Ml  by  p.w.-r  of  attorney  obtaino<l  by  undue  influenc..;  "  an  innuendo 
"  lueuniug  a«  a  fact  that  the  plaintitf  had  by  undue  influent*  procured  the 
money  U<  \m  transferred  "  wa«  hold  not  too  vide ;  for  such  would  be  the 
meaning  conveyed  to  renders  by  the  defendant's  insinuation. 

T„rncr  v.    Meryirmthrr,    7  I'.   1».  2Jl  ;   IN  L.  J.  C.  1'.  155  ;   l.J  Jur 
6»;i:  lit  I..  J.  C.  1>.  10. 

Some  libellous  verses  were  written  uUmt  "  L y,  the  Bum  ; "  the  Court 

was  satisfied,  in  »pite  of  the  finding  of  the  jury,  that  the  words  related  to  the 
plaintiff,  a  sheriff's  officer. 

Uri  V.  .»///«»■,  4  Uii,^..  i<»j  ;  J. J  Moore.  4 IN. 
"All  the  lilKllers  „f  the  king.lom  know  now  that  printing  initial  letters  will 
not  serve  the  turn,  for  that   objection  has  been  long  got  over."     Per  Lord 
liardwickc  in 

A'wii/,   v.   (larnin,  Ht  Jim'l  n„.l  J/,„,y„,„o„,   (1742)  2  Atk    470-  •' 
Dick.  7<J4.  /  .  ,  - 

Ihiirke  v.  II  arrefi.  2  C.  &  V.  StM  ;  see /««^  p.   154. 
"  His  name  was  Oil."  (meaning  thereby  the  plaintiff;.     This  was  held  suffi- 
cient in 

nlirie,,  v.  rl,,nenl,  l)i  M.  &  W.  1 J!)  ;  16  L.  J.  Kx.  77. 
To  say  ••  I  have  soon  wo,„p„  steal  yarn  before  "  mav  amount  to  a  charge  of 
larceny  against  s,„„e  particular  woman  now  ;  pr.ivide<l  there  Ik.  proper  aver- 
menu  in  the  pleadings  and  sufficient  evidence  of  the  surrounding  circumstances 
at  the  trial. 

//iiit\.  (•„,/,  Id  Iiid.  5,j.{. 
To  say  '•  I  lH..lieve  that  will  to  1«  a  rank  forgt-ry  -  mav  1*  a  slande.  on  the 
solicit  ir  who  nreimred  it  and  attested  the  sipiatur... 

S»,„i„„  v.  Xetlienlirt,  1  ('.  P.  I).  54<»  :  45  L.  J.  C.  P.  79N  •   24  W    H 
HSI;  .H  I,.  T.  H7N.  ' 

The  defendant  published  a  lib.-!  upon  the  diri^ctors  of  a  certain  Hank  The 
prosecutors  proved  that  they  were  ,leM„  the  directors  of  that  Hank,  and  act.Kl  m 
that  capacity  m  the  matters  refemHl  to  in  the  lib,.|.  l/,l.l.  that  it  was  unnect-ssarv 
for  them  to  go  further  ami  pi„v,.  that  ti,,.y  were  .1.  j,n-,  directors,  and  pro.H.ii; 
appointiHl  as  sin  h.  '^    '      • 

/.-.  v.  /!,.,Ur.  67  L.  T.  ,•354  ;  56  J.  ]■.  7!t2 ;   17  (  ox.  C.  ('.  56» 
A  placani  ran  as  follows:  — 

"Subscriptions  for  A.and  H.,  who  have  l,.en  mine,!  i„  their  business  and  their 
living  taken  away  by  the  animosity  of  one  man."     This  i.  a  IiIh-I  „n  the  pla.nftl 
If  he  can  satisfy  the  jury  that  the  placard  wa.  underst.HKi  bv  those  who  read  li 
f:>  refer  to  himuelf. 

//((•(/  V.  Il(»»/,  :()s  ,Sii.  ,J.  2;j4. 

A.8aidtoH.."(.„e„f  „stwois,H..jure.i,"H.answe,vd.  -It  is  not  I,"  and  V 
rt'phed,  '•  I  am  Bur.  it  is  not  I."     H.  can  sue  A.  for  charging  him  with  ,«.rjurV 
<  «  V.  rhamlfTf,  1  Uoll.  Abr.  75;  Vin.  Abr.  c.  b.  4.  '     '     ■ 


per^.":::Sir^^^^  •• "« "-*  «-th  wo.  th.i« 

wan  at  that  w.lment  wulkLrulre  R  ''""'  *•"•*  '"'  "'"'  ''"'P"^""  "h" 

^'»A  V.  f/m,/,,  (le;,,{)  ,  i{„,..  ,^,„.  ^, 

AhWwa«puWi.he.l„„„  '•diabolicul  churact.-r  "who  -litnP  ,     u 
m.n-eater.  ha8  but  oneevo,  andu.  woll  k.w.w..        it                   I'^lyj-hemtiH,  the 
"aa.e  of  „ certain  noble  dn^u'lvjl   .  '  Tho  "  I    ["^rr'Tr"'""""""' "'»"  ♦»'^" 
na.ewa.rA..o„......,e.Sa:he^?;h::;r^^-^r "'^ 

nefondant  wrote  and  pubIi«h«Hl  of  plaintiff,  a  b.K.k«.ller  •  •  •  TK 
of  the  Bible  is  no  Monch  at  nwearinj  to  an  ^Id  s,."n"'    Tb  "        '"""  "'  "'"  "^" 
.-hop  waB  a  NK.k.  lettered  "  Bible  -'  «,„1  hi  I  a     ^ '    ,  "^"  """^  I'laM'tilTs 

defendant  in  an.;ther  ^n.^'^.tt^.tlil'ZS.f*-  ''"'-  '-'"^^ 
«/«■/«  V.  SoMirvk.  a  Johns.  (New  York)  2H. 

If  the  defendant's  words  have  in  fact  injured  the  plain- 
tiffs reputation,  ,t  is  no  defence  to  an  action    th„     tl^^ 
defen  ant  intended  then,  to  refer  to  .Jlnl" on^  «£'*   Ue 
should  have  been  „,ore  explicit ;    his  secret  intention  is 
nmnatenal.     The  plaintiff  is  entxtle.l  to  reco  e        h  "a 
show   that    the    defamatory   w<.rds    were    understoti    a 
refernng  to  h„n  hy  persons  who  knew  hin.  or  if    ..Irc 
are  such  that  the  world  woul.l  apply  then,  to  the  Ih  t^ff 
Again.  If  a  writer  ...tends  to  portray  a  real  person  ,u  „ 

nnag.,.ary  nan.e,  and  chooses   for  that  pirpose   wh 

^P,.^s    o  be  a  .ictit,ous  ..an.ej..  w.ll  .Lerthet' 
ab.e  ,f  he  hap,>ens  to  choose  the  .,,„ue  of  a  real  peison 
hough  he  had  no  intentio,.  whatever  of  ,loi..«  so       I  ' 
however,    the    def.n.lanfs  wonls    obviouslv    u-htr    to     I 
.ctifous  or  historical  character,   no  action   will    I,      ,. 
hough  son.e  one  .nay  have  .nis.n.dcrstood  the...  as  re  err., 
to   the  pla.ntift.     (//„/,„„   ,.  ,...   V.  ./,....  (C.    K)  IVm] 
•2  Iv.  B.  444  ;  (H.  L.)  [lUlO]  A.  C.  2«..;     At  the  san.e   hue 

^  ..,  ,,     ^     ""h"»(,e  \Mntn    others    knowiiiL'   tie   t- ivinii- 

^^^nc.e«  would   .ea.o„al.Iytln,.k  lo   ho  .iefa.nat.,rv  of  ,he  p^r     , 

CHm.ot  defend  lumBelf  I,y  nhowmg  that  he  inte-.d^l  iu  hi«  Zn 
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:  i 
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IM 


I  i>.\sT/iriT/iiX  .1  \/>   rHIiTMSrv. 


breast  not  to  defame,  or  that  ho  intended  not  to  defame  the  plaintiff 
if  m  fact  he  did  hoth.     He  has  none  the  less  imputed  something 
disgraceful,  and  lias  none  the  less  injured  the  plaintiff. 
Just  as  the  defendant  could  not  excuse  himself  from  malice  hv 
provmg  that  he  wrote  it  in  the  most  benevolent  spirit,  so  he  cjiin.ot 
show  that  the  IMiel   was  not  of  and  concerning  the  plaintiff  by 
provnig  that  he  never  heard  of  the  plaintiff.     His  intention  in  both 
respects  e.iually  is  inferred  from  what  he  did.     His  remedy  is  to 
abstain  from  defamatory  words."    (I'er  Lord  Loreburn,  L  C    .7. 
[1J»10]  A.  C  at  pp.  '23,  2J.)    "  In  the  publication  of  matter  which 
would  be  libellous  if  applyin;-  to  an  actual  i)er8on.  the  responsi- 
bility IS  as  follows :  In  the  first  place  there  is  rosponKibility  for  the 
words   used   l>en.g   taken   to   signify  that   which   readers    would 
reasonably  understand  by  them ;    in  the   second   place   there  is 
resiwnsibility  also  for  the  names  used  being  taken  to  signify  those 
whoii;  the  readers  woul.l  reasonably  understand  by  those  names  ■ 
and  in  the  third  place  tho  same  pnncii.le  is  applicable  to  persons 
unnamed  but  sufficiently  indicated  i.y  designation  or  description  " 
(I'tr  Lord  Sliaw,  i7/.,  [liJloJ  A.  C.  at  p.  i>6.) 

llUi»tratum». 
If  ustorinks  Leput  insteiul  of  tlir  niimo  of  tho 
that  those  who  know  th.>  plaiiitiir  :-lioiihl  I«,  „lilo  t 
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the  UntH-n  ax  "  .Sultana,"  while  a  most 
tender  under  the  name  of 
that   there  was 


rntU 

all 


at  profes-seMllv  of  eertu 


wri,  realh.  at   the   English.     Kinj;  (k^.r-e  1, 


ieorge  II.  a|i|H'ar<'il  as  ■•  Ksreff.' 

en^^a^'in<.'  JK  rlrait  was  drawn  of  the  I'-c 
lie  jirisiincr 


It  was   olijerteil  on  behalf  of 


tale   to    l)e    thus 


OMden,-..    that   the  author  int. nded  his  sw.iUUkIv  harn.I, 


give  it  the  same  ni 
U)ioh  ii. 


i>   iuterpnteil 


a«i  till 


■'I'l' 


ut   the  Court  h'ld  fh 


era  I  if  V  uf  reade 
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111    inil 


.ul.t  lil 


y  [Hit 
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if  th. 


although  it  tiiriw 
it  Would  not  l)e  u  ii 


eh.i.      ;.  I  had  Ihm'ii  |iurilv  ii 


•Imttl 


H-  plaiiitili  lieaist 


taai'iiiary,  a  ..  eat  lire  of  f 


beai 


at  all."     N, 


le  name  of  the  (iitjli 


:  hi.- 


Iliirrimi,  \.  .'^■nif/i 
The  pluintift'  was  u  barrisli 


apj.liis  fi,  him.selt.     I',,,.  [,,„||   j 


l"rson  tail  siiy  that  a  eharuct 


iiiK  y,  till 
M-haiacti 


er  in  a  iiomI 


iiii'l  iil/ii 


•2it  I..  T. 


nil  praitiii.,  who  at. 


of  the  defendant's  paper  and  had  .oiitrilmtwl 


iit  !«   71,',. 
'lie  time  Im.l 


to  it  article 


i».'ii    '11  th.'  stall 


IS  signed  iu  hi- 


n»in.<.  and  was  therefore  known  to  the  r«,H«,a    .  .u  . 

u  .H.r..,n  who  wa«  ..,.1^  l.v  the  ,  lal  S  '"'T  ""  """'•'  '•<'f'>m«t„rv  of 

plaintiff  ,.uvo  .vi.l..nc.e  th.  iovt^ehH^  ^^^*""^  '"'""'''  "'»''« 
to  th.  ,.l„,nt.(f.  Tho  writer  of  ihelrt^  1  K  ■'"  *''"'•■"•'  """  ''  "'''"e.l 
*ha.  they  .lid  „ot   know  of      e  ^  ^    ^^^^ 

i-.7.-,0  damage,  and  a  jud^n^ont  w..  «'  Jr  hi™  V  '"  *'"  '''""'""  '- 
•■'  '»'"  <  •"urt  of  Ap,..al  and  ■„  the  II  .,1  ^LnL  '  *'"  "*"'"-'  »""' 

Words  (lefaiiiatorv  of    V    nim-    ,» 
in.lir.c.tly  .U.f.u„atory  of  R      "  "'"'"   ""^'"^  '"' 

llhistratiiinx. 


also 


Whor..  n  married  man  wa«  .allod  -  .u.kol.l  -  i,.  f>,„  , -.      .  , 

oould  «..e  ;  f  r  it  wa.  tantan.ount  to  ,.a.I- ..t  r  '•  Jhor    '''        "'  '"'^  ''''' 

r.>.-r,v.  I|-„rf/,,  1  Stra.  »71. 

.:;::js.:,;tr,,:;..;;ri.:*i;.ttir'  -" »■•■ » -'  - 

Where  a  new  Kni.  ha.  taken  ovnr  „    '  (l'«"'>'  Ivunu  Su,..  Pt.)  li^.j. 

whi..h  would  ha^..  I.oon  t  u.  "n    .1       'T'T'  r"'""""  '  """'"  ^-^^  "  "-'  «"" 

a.tion.,Mo.  if  ,1.0  „„teml  .t.  a  o  if;.,  V        '      T'  '"' '""'  "'''  ''■■"•  -v  »>o 

th.<m  to  the  new  (i™  '  '^  *^™''  ""  *"'  '™''  »•>''  !'"Mi.  t.,  apply 

r.«/*,„  V.  r„„/.„„,  (ISS7)  ;,  Tin,e«  I,.  ](.  si,; 

.^o  when,  thrro  ar>.  two  companies  witl.  v,.r..        -i 

the  other  i,.soIve,.t.  an  adverti~t  Th  \      ^      "^        J'""""'  ""*'  ^"'^"■'f  =""1 

if  I.ro,K.rly  ...r-h.I  will  m7Z  The      ,'""       "  "  "^"^  '"'''"*'-^-  '''"•■''-'"' 

would  understand    t   to  r^fer    o     ,o      <    ""'"      """'""•■  ''  '"'"'"^  '"""'"^  " 
insolvent.  "  "'"  ~"'''""  '•""'l'""y  -■">  to  impute  that  ir  is 

s. ■  .^itiuo-Sirrw!,::''::  ^  ''"-"■  ^■^'^"^  ^  '•• ^  '••  "•  ->•■ 

Vou  are  a  |,awd  ■  ..n.l  v  ,„.  h  T  '  '"■"  "  "'""'""e  to  live  heside  of 

P'--vin.speei.ldamaJZ;i:.lt,rt'v'      r'r;'^'"-"'''''-^ »'''"'"» 

Plai-.tiff  eould  U.  indFet^Hl  LT,  '  ''"'  '"^''  "  ''""''v-hou...  ,he 

//urUe  V.  /.V,/H„/,/,,  (lN.-,.»)  7  cu    jf    „    ,,  J 

WlMT.  th.  words  />,•/,„.,;„,•,,  H,,,,i     «„,,  j„  .,  ^,,i 

;;^^'a,™.stiIliftlu.own.roftl.:tIun....,:h^ 
th.  words  sahstautially  n-dect  n,.un  l.i„,  |,„  ,,,,  „„. 
«a  o,u  ,.v.„g  proof  of  special  da.ua.'  and  witl.nu  pu^vh " 


fei-' 


isa 


ruXsTlfrrTK-S-  AS'D  {  EHTAISrv. 


lUtutrati^H. 

To  writ*  anil  publiah  that  plaiiitifT.  ihip  ii*  m -^aworthy  and  htw  been  moM  t.i 
tha  J«wi  to  carry  conv  ictii,  in  a  libel  ujkhi  the  pUinttlf  in  the  way  of  bi>«  buiinem, 
an  well  as  upon  hia  Kbip. 

//■,,-■.,«  V.  /Mir„>„.  (1840)  «  BinK-  N-  C.  212;  4  Jur.  lAI  ;  tf  C.  *  F 
3a«:  H Scott.  111. 

SiJmmm  T.  /.awtuH,  (IWtt)  »  U.  B.  «23;   I J  I..  J.  Q.  B.  243  ;   10  Jur 

7Wi. 
And  see  iN<r,  pp.  :M,  3M. 
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CONHTBICTION  AND  CERTAINTY  ,  .n 

Canadian  Notes  to  Chapter  V. 
The  Innienwj. 

-Held    fh„f  f  '^'  ""  ""•'  ""'""♦  "^«n  of  a  bitch  "• 

-Held,  that  thorp  was  no  roa.sonal)lo  cvi.lpnco  to  ^n  ♦«  t.  ' 

icl'  ""**"'   '^-^   '"«"""•>  6   O.LR.  528 

If  the  wonls  are  oa,mhIe  of  fh.  .noaninp  ascribed  to  th..„,   how 

-vr  ....prohahle  it  n.ay  appear  that  su-h  waa  the  Z^l,  Z' 

.v-i,  ,t  ...ust  he  left  to  the  .i„ry  to  say  wh.ther  or  no  t^  u^-re   „ 

•-•t  M.  understood.    The  ph.intiflT  „.„st   have  „n  opp,u^t',nvI  f 

The  defendants  and  others  had  si^necl  a  petition  presented  to  a 
.■un,...pal  eonneil  asking,  the  eouneil  to  tak.  steps,,.  tVZ 
•l-..t.flF  s  tannly  ren.ove.l  fro,„  the  house  i„  „,.  ..h  the  i„  iff 
M.I  been  housekeeper  for  the  owner  until  his  death  and  1 1^  •! 
!;;•  .-P.-;tv  „.a.Ie  pnuluetive  r.,r  the  orphan  ehil.lren  :,.!:., 

i.. .  nt  «     estate  and  It  was  re.je,.ted  for  wan,  of  jurisdi-tio,,  mul.r 
'-t  head.n^.     The  innuendo  charged  was  that  t  e  pi    „  f; 

-.1    w..„.an.   and   of   in,moraI  eharaeter.  an.l  o„,.    o  ,.,.  !  •„",;, 

"...      The   l),vs,onal    Court   eonsidere.l  th;„  „,..  ,,.,j,i„„    „^,  „„ 

noral  ,mp„tation  upon  the  plaintiff,  but  if  the  Jords  wen',!..": 

I'-t  the  defamatory  sense  alleRcd  as  to  ,he  plainfifr's  ..(....raefV 

>•-.•  occasion  was  one  of  qualified  pr.vile.e.  as  the  eouneil  might 
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Imve  passed  a  by-law  for  the  suppression  of  houses  of  ill-iepute  or 
liave  taken  steps  to  enforce  the  by-lpw  if  one  existed.    Pherriil  v. 
Sewell  (1908),  12  O.W.R.  03. 
Sir  John  Boyd,  C,  in  dcliverinj,'  tlie  judgment  of  the  Court,  said: 
The  question  is  not  wliat  is  in  the  defendant's  mind,  or  what 
is  witliin  liis  knowledge  or  belief,  but  what  is  his  intention  as 
expressed  in  the  publication  using  the  words  in  the  petition, 
and  what  is  the  sense  reasonably  conveyed,  by  the  words  used, 
to  persons  of  ordinary  understanding.    The  words  of  the  peti- 
tion cast  no  immoral    imputation    upon    the    plaintiff,    and 
though  possibly  some  persons  may  be  able  to  extract  disparage- 
Jiient  on  this  line,  it  is  the  duty  of  the  Court  to  see  whether 
the  words  used  could  reasonably  be  understood  in  the  sense 
ascribed  to  Ihom  in  the  statement  of  claim.    Pherriil  v.  Sewell. 
12  O.W.R.  6:},  at  page  6;"). 
In  an  action  for  libel  or  slander,  tl.o  plaintiff  may  aver  that  the 
words  or  matter  complained  of  were  u.sed  in  a  defamatory  sense, 
specifying  the  defamatory  sense  without  any  prefatory  averment 
to  shew  how  the  words  or  matter  were  used  in  that  sense,  and  the 
averment  shall  be  put  in  issue  by  the  denial  of  the  alleged  libel  or 
slander;  and  where  the  words  or  matter  set  forth,  with  or  without 
the  alleged  meaning,  shew  a  cause    of    action,    the    statement  of 
claim  .shall  be  sufficient.       Libel  and  Slander  Act   rOnt.),  1900.  9 
Kdw.  VII.,  c.  40,  sec.  3. 

On  the  trial  of  an  action  for  libel  the  jury  may  give  a  general 
verdict  upon  the  whole  matter  in  issue  in  the  action,  and  shall  not 
!>e  re(|uired  or  directed  to  find  for  the  plaintiff,  merely  on  proof 
oi'  publication  by  the  defendant  of  the  alleged  libel,  and  of  the 
sense  a.scribed  to  it  in  tlie  action ;  but  tlic  Court  .shall,  according  to 
its  discretion,  give  its  opinion  and  directions  to  the  jury  on  the 
matter  in  issue  as  in  other  cases ;  and  the  jury  may  on  such  issue 
find  a  specii''  verdict,  if  they  think  fit  so  to  do,  and  the  proceedings 
after  verdict,  whether  general  or  special,  shall  be  the  same  as  in 
other  eases.  Libel  and  Slamler  .\<'t  (Ont.).  1900.  9  Edw.  VII. 
c.  40,  see.  5. 


"Words  Obvioisi.v  Def.vm.vtory. 


Ontan's. — The  word  "blackmailing"  is  libellous  per  se  refpiiring 
no  innuendo,  and  it  does  not  lie  upon  the  plaintiff  to  prov.>  the 
falsity  of  the  charge.  For  the  purposes  of  the  trial  it  is  presumed 
in  his  favour,  and  the  onus  is  on  the  defendant  to  prove  it  to  be 
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lofic 


V  ew  s  tt  r,  '  '  P'^^'t'-  .^'™'''''  ^''  ^«y*^'  <^=-T"e  better 
so  that  t  .nay  not  have  a  criminal  connotation.  In  an  action  for 
two  hhc  s  where  the  words  used  in  one  were  not  libellous  pe   1  an" 

nueL,:    •  UU    fT:r^''^  «^  ^'^  ---'•^  a-le.ed  in  tie  in 
m,  ndo.-IIeld,   that  the  trial  Judge  was  right   who  had,  after 
and  r  ".a<e    or  a  nonsuit  both  at  the  close  of  the  plaintiff's  ca^e 
and  after  .-,11  tho  ovulence  was  in.  on  which  he  reserved  jud<.,„cnt 
.n-en  ,ndg„,ont  disn.issing  the  action  after  a  v.rdiet  was  rendred 

the  truth  ot  the  charge  was  not  admitted  by  the  plaintiff  or  proved 
on  uncontrovorted  evidence,  and  where  the  evidence  as  to  the  i^e 
of  the  word  -blackmailing"  was  contradictory  :-IIeld,  that  it  wa 

IZ  z  '17  '"■':;; "'"" ""  ^  ■'*'"^'^'  •■•"''  ^'^^  j-^^-"-*  d*--. 

the  jury  shouhl  bo  set  aside  and  the  verdict  of  the  jury  in  favour 
of  the  pla,nt.ff  restored.    Judgment  cf  Meredith,  J.    .32  0  R    163 

S:i  ;^.To.^^'^r'^^""^'   ^-^^-     ^^-^o-d   v.Mai; 

If  the  words  complained    of  are  either    defamatorv  per   se    or 

.Wilt  bo  s.  understood,  the  defendant  can,  -t  be  heard  to  say  that 

Mould  the  onhnary  bystander  infer  from  defendant's  utterances 
Lawrie  v.  jra.xwell  (1904),  3  O.W.R.  134.  uuerances. 

Neutral  Words. 

AWrrfa-A  notice  by  one  partner  published  in  a  newspaper  stat 

.n.  that  he  would  not  bo  liable  for  any  debts  contractod'^n  bet^ 

of  the  par  nerslnp  by  his  co-partner  may  bo  hcl.l  libellous  in  an 

ehon  by  the   atter  against  the  partner  who  caused  the  publierti  " 

n  ait^^ir"-;       "/■^*"'"'^""^^  ^'^"t  the  notice  meant  to  charge  the 
pla,nt.tT   with  n.ak,ng  unlawful    and    fraudulent    contract^,  and 

M„mfoha.~ln  an  action  for  slander,  if  the  words  uso,l  bv 
-lefendant  are  capable  of  being  reasonably  unde^tood  in  a  slan-le,"- 
o"s  sense.  ,t  should  be  left  to  the  jury  to  find  whether  or  not  thev 
".■.0  so  used  and  the  plaintiff  should  uot  be  nonsuited  on  tl,; 
round  hat  the  words  did  not  necessarily  impute  the  eomnHss;!; 
-•f  a^.nme.     Cameron  v.  Overend.  1.5  Man.  R.  408  (Richards  and 


r.idii 


jj.). 
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Saskatchewan. — When,  in  an  action  for  slander,  the  alleged 
slanderous  words  being  spoken  in  a  foreign  language,  the  party  to 
wliom  the  words  were  spoken  repeats  the  words  and  states  the 
meaning  thereof  in  English  it  will  he  assumed  in  the  absence  of 
evidence  to  the  contrary  that  he  understood  such  foreign  language. 
R(>ilander  v.  Bengert,  1  Sask.  R.  259. 


Ontario. — A  draft  drawn  on  the  plaintiff  being  presented  for 
acceptance  at  his  place  of  business  by  a  clerk  in  an  agency  of  a 
bank,  answer  was  returned  that  the  drawee  (plaintiff)  was  away 
from  home,  in  the  Western  States,  and  the  clerk  so  noted  the 
answer  on  the  back  of  the  draft.  The  defendant,  the  manager  of 
the  bank  agency,  added  in  his  own  handwriting  to  what  ihe  clerk 
had  written,  the  words  "or  San  Francisco  or  the  Rocky  IMoun- 
tains,"  and  the  draft  was  thereupon  returned  to  another  bank,  by 
which  it  had  been  sent  for  presentation  and  by  which  after  its 
return  it  was  handed  to  the  bankers  of  the  drawers.  Innuendo, 
•'that  the  defendant  meat  t  to  impute  that  the  plaintiff  liad  left  for 
parts  unknown,  not  inten  ling  to  return  to  Ontario,  and  witli  intent 
to  defraud"  his  creditors: — Held,  that  the  words  were  capable  of 
the  libellous  meaning  alleged,  and  a  nonsuit  was  therefore  set  aside 
and  a  new  trial  directed,  in  order  to  submit  to  the  jury  the  ques- 
tion whether  the  words  did  in  fact  bear  that  meaning: — Held.  also. 
on  the  facts  set  out  in  tlie  report,  that  there  was  evidence  to  go  to 
the  jury  in  support  of  the  innuendo.  At  the  trial  the  li.nrk  m.m 
ager  to  whom  the  draft  was  returned  was  asked,  "Wluit  do  you 
understand  by  the  words  added  by  defendant?"  To  this  quwtiou 
objection  was  taken,  and  the  Judge  ruled  that,  in  the  absence  (<: 
evidence  (which  it  was  admitted  enild  not  be  given)  that  by  the 
usage  of  bankers  the  words  complained  of  had  a  meaning  otiier  tiian 
that  conveyed  by  them  in  their  natural  construction,  the  question 
could  not  be  put:— Held,  that  the  usage  of  bankers  could  not  in 
any  way  be  the  rule  by  which  the  meaning  of  such  words  be  held 
to  l)e  governed,  but  (following  Daines  v.  Hartley.  A  Ex.  200)  that, 
nevertheless,  a  proper  foiindation  had  not  been  laid  for  the  ques- 
tion; that  the  witness  sliouiu  have  lirst  been  asked  if  there  were 
any  circumstances  which  would  lead  him  to  understand  the  words 
in  other  than  their  natural  sense,  and  that  ui)on  proof  of  sucli  cir- 
cumstanees  the  question  would  have  l)eeti  allowable.  As.  however, 
the  Judge's  ruling  had  precluded  the  jilaintiff's  counsel  from  lay- 
ing such  a  foundation,  a  new  trial  was  ordered.  Huber  v.  Crookall. 
10  O.K.  475. 


CONSTRUCTION  AND  CERTAINTY.  15(^ 

A  Statement  that  the  plaintiff  had  failed  to  "foist"  some  h-el 
scheme  on  the  city  and  had  since  allied  himself  ^nth  the  promote'-. 
^^ilo  had  decided  to  "work  the  farmers  into  this  gigantic  flot.aion" 
of  a  bmder-twine  company,  is  capable  of  a  defamatory  meaninii 
in  imputing  dishonorable  or  discreditable  conduct  to  th"e  plaintiff 
btone  V.  Jaffray  (1905),  5  O.W.R.  725. 

Semble,  a  statement  that  a  JIunicipal  Council  was  being  "held 
up     by  the  plaintiff  does  not  imply  a  criminal  charge     Parke  v 

1  aW.R.'460.   '  ""■'''•''■  "''^  "^'  "'"  '"^""^  '■  ^^'-g^le-vorth; 


Certainty  as  to  Person. 

Alberta-On  the  question  of  identity  of  the  writer  of  a  letter 
published  by  a  newspaper,  evidence  is  admissible  that  a  manuscript 
in  the  same  words  as  the  publish-d  letter  had  been  handed  to  the 
editor  of  another  newspaper  by  the  defendant  for  publication. 
Levallee  v.  Lnnnic  (1907)  7  W.L.R.  281   (Alta.). 

Nova  Sco/ia.-Plaintiff  complained  of  a  libel  published  in  de- 
fendant'.s  newspaper  :_"Th,.  Telephone  Co.  is  talking  of  ren.oving 
He  toll  office    .     .     .     Complaints  of  ill  treatment  and  profanitv 
on  the  part    of   the    attendants    is  the   principal  reason    for    the 
t'hange ' ' : — 

Held  that  witness,  s  who  had  read  the  paper  were  properly 
a  lowed  to  give  their  opinion  as  to  who  was  referred  to.  Kirknat- 
nek  V.  Jlills,  30  N.S.R.  426.  "-'rKpaT 

Onlario.~Tho  plaintiff,  who  was  employed  by  a  mannfaeturin.' 
company  of  which  the  defendant  was  presid.'nt.  brought  nn  action 
for  the  seduction  of  his  daughter  against  the  superinten.bnt  of 
the  company.     Particulars  in  regard  to  the  alleged  s,Hh.efi,.u  Iiav- 
ing  appeared  in  public  newspapers,  a  meeting  of  .some  of  th,.  mem- 
bers and  servants  of  the  company  was  held,  at  which  the  ,i..lVn.l,int 
presided,  and  a  resolution  was  pa.ssed  expressing  confiden...  in  the 
innocence  of  the  superintendent  of  the  allege.l  seduction.  A  I.ftor 
was  then  or  immediately  afterwards  drawn  up  and  sitr,„.,|  by  n 
number  of  the  persons  present,  including  the  defendant,  hiiiul.'d 
to  a  reporter  for  publication,  and  was  publislied  in  seveml  ii,.w,s- 
papers,  without  any  obje.tion  on  tlie  defendant's  p;ii(.    Th,'  lett.r 
was  addressed  to  the    superintendent,    referring  to    tlie    eharires 
against  him  which  had  appeared  in  the  lu-wspjipers,  dednred  the 
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belief  of  the  signers  in  his  innocence,  and  concluded,  "We  believe 
you  are  the  victim  of  a  conspiracy  as  base  and  ungrateful  as  was 
e'er  sprung  on  an  innocent  man,  and  we  pledge  ourselves  to  stand 
by  you  until  your  innocence  shall  have  been  clearly  established  or 
until— which  we  are  confident  will  never  be— you  are  shewTi  to  be 
the  monster  depicted  in  the  puolic  press."    The  plaintiff  was  not 
named  in  tlie  letter.    The  plaintiff  sued  the  defendant  for  libel  in 
consequence  of  the  publication  of  this  letter.     The  innuendo  was 
liial  the  plaintiff  was  guilty  of  the  offence  of  conspiring  and  agree- 
ing with  His  daughter  to  defame  and  slander  or  otherwi.se  injure 
the  -oputation  and  character  of  the  superintendent.     The  whole 
quesi„>n  of  libel  or  no  libel  was  left  to  the  jury,  who  found  for 
the  plaintiff  with  $1,500  damages :— Held,  that  it  was  not  neces.sary 
to  decide  whetlier  the  letter  could  be  construed  as  supporting  the 
innuendo  of  a  criminal  conspiracy;  the  question  really  was  whe- 
ther the  defendant  had  libelled  the  plaintiff;  and  this  question  had 
been  determined  by  the  jury.     2.  That   the   surrounding   circum- 
stances were  admissible  in  evidence  for  the  purpose  of  snewing  that 
persons  conversant  with  those  circumstances  might  naturally  con- 
clude that  the  plaintiff  was  the  person  aimed  at  by  the  letter;  and  it 
was  enough  that  the  circumstances  and  the  libel  taken  together 
pointed  to  some  one,  and  that  the  jury  found  the  plaintiff  to  have 
been  the  person  intended.  3.  That  the  verdict  of  the  jury  could  not 
be  interfered  with  on  the  ground  that  the  damages  were  excessive. 
4.  That  the  evidence  of  what  took  place  at  the  meeting  was  admis- 
sible as  proof  that  the  plaintiff  was  the  person  intendinl  by  the 
resolution  passed  at  it.  the  defendant  having  been  present;  and 
that    a    witness    who   was    present   at  the  meeting  and  took  notes. 
which  were  afterwards  printed,  could  ref.T  to  the  printed  copy, 
after  the  destruction  of  the  original  notes,  to  shew  exactly  what 
did  take  place.    ;!.  That  the  occasion  was  not  one  of  privilege  or 
qualifitMl  privilege.     Taylor  v.  :\ras,sey.  20  O.R.  429. 

It  is  proper  to  ask  witnesses  in  a  libel  action  who,  in  their  opin- 
ion, is  aimed  at  by  the  libel  in  question.  It  is  not  proper  in  such 
an  action  to  ask  a  witness  whether,  in  his  opinion,  the  alleged  libel 
is  likely  to  cause  injury  to  the  plaintiffs'  business;  but  the  Court 
refused  to  interfere  bee.  use  of  the  admis.sion  of  the  opinion  of  one 
witness,  where  in  the  charge  to  the  jury  special  stress  was  laid  on 
the  fact  that  they  were  to  form  their  own  opinion  as  to  the  damages, 
and  the  damages  allowed  were  small.  Journal  Printing  Co.  v 
MacLean,  2.3  A.R.  (Ont.),  324. 


COXSTRLCTION  AND  CERTAINTY. 


16% 


Quebec.-An  action  for  libel  will  be  dismissed  when  the  DubHp„ 
ion  complained  of  does  not  on  the  face  of  it  apply  t^     e  ^J^-^ 
and  he  fails  to  prove  the  innuendo  that  it  was' meant  ta'prt! 
him.    Morrell  v.  Grant,  30  Que.  S  C   327 

Slander  may  exist  where  the  person  complaining  is  sufficientlv 
designated  without  being  named.     Such  designation  may    ^nlw 
from  circumstances  submitted  for  the  appreciation  of  Z  CWt 
An  artic^  m  a  newspaper  under  the  form  of  a  telegraphic  dcsnat  h 
from  a  designated  vi-age,  stating  that  "a  public  pLontc''    n 
he  p  ace  should  be  arrested  pursuant  to  an  enquete  respe.^  ng  a 
mysterious  fire  and  that  a  sensational  scanda?  might  be    id 
for  when  the  affair  bc-ame    known"    sufficiently    designates    te 
mayor  of  the  village,  owner  of  a  nouse,  but  a  short  t^e  If^ 
respecting  ^■In.h  the  insurers  had  procured  an  enquete.    The  above 
writing  in  a  disguised  form  and  by  insinuation,  contains  an  mnuta 
..on  of  fraudulent  or  criminal  incendiarism  whic  lal  i^^  to 
->lander.    Press  Publication  Co.  v.  fJiguere,  Q.R.  17  K.B   268 


CHAPTER  VI. 


PUBLICATION. 


Publication  is  the  communication  of  the  defamatory 
words  to  some  person  or  persons  other  than  the  person 
defamed.      It  is  essential  to  the  plaintiffs  case  that  the 
defendant's  words  should  he  expressed ;  the  law  permits  us 
to  think  as  badly  as  we  please  of  our  neighbours,  so  long  as 
we  keep  our  uncharitable  thoughts  to  ourselves.     Merely 
composmg  a  libel  is  not  actionable  unless  it  be  published 
And  m  a  civil  proceeding  it  is  no  publication  if  the  words 
are  only  communicated  to  the  person   defamed ;  for  that 
cannot  mjure  his  reputation.      A  man's  reputation  is  the 
estmiate  m  which  others  hold  him ;  not  the  good  opinion 
which  he  has  of  himself.     The  communication,  whether  IT 
be  in  words,  or  by  signs,  gestures,  or  caricature,  must  be 
intelligible  to  and  understood  by  some  third  person  *    If 
the  words  used  be  in  the  vernacular  of  the  place  of  publica- 
tion. It  will  be  presumed  that  sue'      ard  person  understood 
them,  until  the  contrary  be  proved.  ,  id  it  will  be  presumed 
that  he  understood  them  in  the  sense  which  such  words 
properly  bear  in  their  ordinary  signification,  unless  some 
reason  appear  for  assigning  them  a  different  meaning. 

The  publication  of  a  slander  involves  onlv  one  act  by  the 
defendant ;  he  must  speak  the  words,  so  that  some  third 
person  hears  and  understands  them.  But  the  publication 
of  a  libel  is  a  more  composite  act.  First,  the  defendant 
must  compose  and  write  the  libel;  next,  he  i.nst  hand 


In  bcotlanil  no  pubUcation  to  a  third  person  is  neconsary.    Defamatory 
'^i*'"!!^^'  "^*'*''  *'™'  °'  written,  concerning  the  person  to  whom  they  are 
addrf^^fld.  will  found  an  action  for  dama^w*  at  hi«  instance  alth.)iieh  no  third 
person  has  heard  or  read  them. 
Macka;,  V.  AfCa,,kie,  (1883)  10  E.  S37  (Ct.  of  Sess.  Cases,  4th  Series). 
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what  hf>  has  written,  or  cause  it  to  bo  delivered,  to  some 
third  person  ;  then  that  third  i)erson  must  read  and  under- 
stand Its  contents;  or,  it  may  be  that,  after  conii)osin<,'  and 
writing  It,  the  defendant  reads  it  aloud  to  some  third  person 
who  listens  to  the  words  and  understands  them  :  in  this  ease 
the  same  act  may  be  both  the  uttering  of  a  slander  and  the 
publication  of  a  libel.     And  even  when  the  defendant  is 
not  himself  the  author,  writer,  or  printer  of  a  libel,  or  in 
any  way  connected  with  or  responsible  for  its  being  com- 
posed or  written  or  printed,  still  he  mav  be  liable  as  its 
publisher.     But  to  make  him  so  liable,  three  things  must 
concur:  first,  the  defendant  must  receive  the  libel  and  read 
It  for  himself,  or  in  some  other  way  become  aware  that  it  is. 
or  probably  may  be,  a  libel ;  ne.xt,  he  must  deliver  it  to  some 
third  person;  and  then  that  third  person  must  read  it  or  hear 
and  understand  its  contents.     For  in  this  case,  if  the  defen- 
dant can  prove  that  he  was  wholly  ignorant  of  the  contents 
of  the  document,  and  had  no  reason  to  suppose  that  it  was 
likeiy  to  contain  libellous  matter,  he  will  escape  liability 
because   he  has  not  consciouslv   published  a  libel       And 
again,  if  the  person  to  whom  he  delivers  it  never  reads  it  or 
hears  it  read,  the  reputation  of  the  plaintiff  is  in  no  way- 
injured  by  any  act  of  this  defendant. 

Every  publication  of  a  libel  is  a  distinct  and  separate 
act  and  a  distinct  and  separate  cause  of  action.  For  the 
defendant  always  has  it  in  hi.  nower  to  restrict  the  nur 
of  persons  to  whom  he  will  pu.  ,h  a  libel-he  mav  shox  ., 
or  hand  it  to  as  many  or  as  few  as  he  pleases ;  and  ^ach  time 
that  he  chooses  to  publish  it  he  commits  a  fresh  tort.  But 
the  uttering  of  a  slander  is  one  act  and  one  cause  of  action, 
whe  her  one  person  or  one  hundred  persons  heard  the 
words.  Ihe  words  are  published  at  once  toall  who  happen 
to  he  within  earshot,  though  the  defendant  mav  not  know 
how  many  such  there  be.  If,  therefore,  the  plaintiff  has 
recovered  damages  for  that  slander  on  the  footing  that,  sav, 

qaently  he  discover  that  D.,  E.,  and  F.  also  heard  the  same 
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words  he  cannot  bring  a  second  action  for  the  publication 

Ki-'u  :;  T  ••  '""*  '*  '"  *^«  "'''"^  *">■*•  But  if  a  libel  be 
publ.shed  hrst  to  A.  and  then  to  13.,  two  separate  actions  lie, 
although  the  two  publications  may  be  part  of  one  trans' 
action  ;  and  judgment  in  an  action  brought  for  the  publica- 
tion to  A  would  b,.  no  bar  to  a  .^  •  ond  action  claiming 
damages  for  the  publication  to  B.  So,  too,  if  the  publica 
t.ono  thel.bel  to  A.  ^.ere  privileged,  this  would  aflord 
no  defence  m  the  second  action,  which  is  based  on  the 
publication  to  B  Whereas,  in  the  case  of  slander,  if  it  was 
the  defendant  s  duty  to  speak  when  and  where  he  did,  his 
utterance  ,s  privileged,  however  many  persons  heard  his 
words.    a>,tu,ni  V.  nUra;  [1H91]  1  Q.  fi.  474 ;  CO  L.  J.  Q.  R 

The  n„us  lies  on  the  plaintiff  to  prove  publication  ;  he 
must  prove  a  publication  by  the  defendant ;  and  such 
publication  must,  of  course,  be  prior  to  the  date  of  the  writ. 

Although  husband  and  wife  are  generally  to  be  considered  one 
person  m  aeons  c^  tort  as  well  as  ofcontrac[(/V.7/,>  v.  Cl 
Q.  B.  D.  436).  still  the  plaintiff's  wife  is  sufficiently  a  third  person 

Iir;  "  r  """"*"•'"   '"^  ''«■•  "^  ^«r'J«  defamatory  of  her 
husband  a  pubhcation  in  law.    (nv„„.„  v.  .Ul,,  13  C  B^83      I 

iimesL.R.  572.)     And  it  is  submitted  that  similarly  a  com 
munica  .on  to  the  husband  of  a  charge  against  his  wife  !a  suffi  ieni 

Ash  mu«t  mean  tha  he  considered  a  communication  to  the  husba    1 
of  a  report  prejudicial  to  his  wife  was;./,,.;  ,;.„>  privileged  at    1 

ir  Ind        T  "'  T^""'  ''"""^'  ^''  J"-^'^^"*!  •■«  not  a  friendly 
act  and  is  not  privileged.     (J„n,s  v.  ]Vill,ams,  supra.)  ^ 

In  the  converse  case  of  the  defendant  and  his  wife  a  different  rule 

sacred.      (Per  Manisty,  J..  20  Q.  B.  D.  at  p.   639.)      Thev  are 

i-ropertj  Acts,  there  is  m    law   no   publication  where  the  words 
merely  pass  between  husband  and  wife.      (rrv„„,,.,  .-.  ,;„.,:  ^ 

?"p"470      v"'  V   '^^  '''''''  '•^^^'•*^-  "•''  =  ■'"  ^-  '^-^^ 
J-  F.  470.  citing  with  approval  an  American  case  of  Trumbull  v. 
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Gil'l,.„i».  3  City  Hall  Recorder,  i;7.)  Moreover,  the  fact  that 
clefendHnt's  wife  was  present  on  a  priviiegeil  occasion,  and  heard 
what  her  hii.sb.ind  Hiiid,  will  not  take  away  the  privilege,  so  long  as 
her  presence,  though  no*;  nacessary,  was  not  improper.  {Jon>-»  v 
Thomas,  31  Vf.  U.  lOi;  53  L.  T.  «7P  ;  50  J.  P.  14<J;  Cdlinn  v. 
L>..,p,r,  (1902)  19  Times  L.  K.  1  IS.)     And  see pont,  p.  298. 

lUiiitratioiis. 
T..  ohout  dpfttinafory  woriU  ui.  a  .k>«ort  moor  whoro  um  ono  lai.  hoar  jou  is 
not ;.  publication  ;  but  if  any  one  chances  t..  hear  yon,  it  is  a  publicuf  ion.  althouirh 
you  thouffht  no  one  wan  bv. 

To  ntt.T  defamatory  vvonis  in  a  forfi^n  lan;jruatfe  it  not  a i.ublication,  i(  noono 
l>re>c'nf  und«ri.tanil>.  thtir  nu-.iiiii.it ;  but  if  defamatory  words  bo  written  in  a 
fort-ign  laiiffuagr.,  thoro  will  1h3  a  i)ublifatlou  an  «m.u  as  over  the  writing  i  ..iiie« 
into  th-  hands  of  anyone  -vho  does  understand  that  lan^aaffe.  or  who  cets  them 
OTpIiiiiii'd  or  iranslatt  1  to  him. 

If  dofamutory  words  l,e  s|H,ke:iin  Kuslish  wh.'n  the  only  person  jnesent  besides 
tlio  plauititl  IS  a  ( J.>rn>an  who  does  not  understand  English,  this  is  no  publication. 
Hiirint\.  U'riiin.  27  Iowa,  KH. 
SendioB  "  l"ttor  through  the  post  to  the  plaintiff,  properly  addresst-d  to  him 
and  fastene.1  in  the  usual  way,  is  im  publication,  and  the  defendant  is  not 
aus«ii;,l,le  for  anything  the  plaintiff  may  choose  to  do  with  the  letter  after  it 
has  once  safely  reached  his  hands. 

Iliinoirv.   /.eml/iii,   Ilob.  »)2. 
In  an  American  ease  the  plaintiff,  after  so  re<eivinga  libellous  letter  from  the 
defendant,  sent  for  a  friend  of  his  and  also  for  the  defendant ;  he  then  repeated 
the  contents  of  the  letter  in  their  presence,  and  asked  the  defendant  if  ho  wrote 
that  letter :  the  defendant,  in  the  presence  of  the  j-Uintiirs  friend,  admittod  that 
he  had  written  it.     /M,l,  n,.  publication  I.,,  the  ,Ufo..l,i,U  m  the  plaintiff's  friend, 
t'n,i,ille\.  Xkiv,  Dudley,  S.  V.    iO.'l  (American). 
It  i>  ..fherwise  if  a  mps.sage  be  sent  to  the  plaintiff  by  telegraph  ;  the  contents 
of  the  telegram  are  necessarily  communicated  to  all  t'hc  clerks  through  whose 
hands  it  passes. 

WhitjiiM  iiwl  (itliert  v.  .s.  A'.  A'//,  r,,.,  E.  U.  &  K.  \\i ;  27  L.  J  (i  B 

22!t ;   J  Jiir.  N.  S.  (iSS. 
W'illinmxii.  v.  Freer,  L.  li,  it  ( '.  P.  ;),.;( ;  43  L.  J.  C.  1>.  161  •    22  W  E 

H7S ;  .io  L.  T.  ;}:i2. 
Smith  V.  (rwker,  (188!))  0  Times  L.  I!.  441. 
ItiMuson  V.  Itnhiiisnii.  (1HH7)  l.'i  Times  L.  R.  6M. 
But  even  in  this  case  the  publication  is  not  necessarily  actionable. 
Eilmui.ilson  V.  Itinh  .f-  l\,.,  i.t.l.,  [1!K)7]  1  K.  B.  at  p.  .■iSl. 
If  the  defendant  writes  libellous  words  on  a  post,  anl  and  posts  it,  publication 
to  a  third  i)er.son  will  be  presumed.     It  will  be  for  the  defendant  to  show  that  in 
fact  no  one  but  the  plaintiff  read  if. 

lii<hinaim  v.  Jouea,  4  I,.  II.  Ir.  ,'ii)l. 
rhnttell  V.  Turner,  (Is'.Ki;  12  Times  J,.  H.  ;i(i(). 

Beamish  v.  Ikiini  Hurply  Co..  I.imite,!,  (lHil7)  I.3  Times  L.  H.  -I.m. 
Swl,,rore  V.  Hole,  [li«>l]  2  K.   B.   1 ;  70  L.  J.  K.  B.  155 ;  49  W  R 
473;  84L.  T.  647 
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Merely  t..   Ix-   iit  pi*K>*,i,.u  of  u  copy  t.t  a  liU-l  [»  tuj  crime,  ui,U.,s  gome 
publicutioM  therpof  fiiniip. 

It.  V.  /;e-;-f.  Ciirth.  Kill,   VI  M-il.  2Hi;   II.iU.4-.".';  '.'  Salk.   llT,  (ii'i 
1  Lil   Ruyin.  iU. 

AmiIhix.  II  lI.r-.avc'„St.  Ti-    ,."J,  „il,.    Knti.lc   \.    Ciniw/lm,.  i.  ,1 
.liiliii  l.niiih',  I'll.,,  »  Ucp.   m.fKat,  p.  10,'). 
Hut  the  .U-livry  of  a  m  ii,.is,ript  to  a  print-r  t .  bo  priiif^l  u  a  suHioi..,,.       .■!.- 
citioi.  if  any  topi'-  Iw  i-rii.t.  I     ..ypn  tUo,i-h  tli..  uuth..r  r..iH.'tit  uu.l  suppress  all 
the  copies  piintml.     For  tlio  <  .nipositor  must  r.ad  it  or  hear  it  read. 
Itiilihriii  V.  K'liliiiiitmi,  -1  W.  Itl.  1(>.J7. 
[This  may  l,e  coiisi,l.T...l  a  s..me*hat  har-h  .lecision,  an  the  com|KMitor  does 
not  attend  t.>  the     ibstaiice  of  the  maimsciipt.  but  sets  it  up  iu  type  iiiechaiii- 
cally;  it  has,  h.       ver,  t)een  actwl  on  in  Ainiriia. 

Trill      It  V.  lliUxmi,  U  City  Hall  lieeorder,  97. 

Aiii      'e  IViiltii  V.  Frittf.   iiiul  mtitlhtr,  '.         :  K  22;t  •    <i  L  J   K   II 
•i-iii ;  7  f '.  &  1'.  .•Jti!» ;  1  M.  &  liob.  |..  -   i  i".*  li:  .  ,' j„r.  tl-t : 

W.  W.  &  I).  151.] 
Scmlinj;  n  lil.elloUK  letter  or  speaking  defamatoi.    .,..rds  to  the  plaintift's  agent 
or  solicitor  is  u  sullici<nt  publici'tion  to  a  third  in-raon. 
TiisoH  V.  h'.ninii,  12  A.  &  K.  73;j. 

ILuttleii  V.  IIV/c./,  1  F.  &  Y.  S.-)-.';  (j  C.  H.  X.  S.  uU;    (i  Jur.  X.  S.  18. 
Hiimoekw  <'iisf,->Y.  &V.'\l. 
Stueiis  V.  Kililieiier,  {iHHl)  4  Times  I,.  R.  15<». 
Where  the  defendant  »  -ote  a  letter  to  the  plaintiff  himself,  but  read  it  to  a 
friend  before  iH)stinjf  it,  this  was  held  a  publication  to  the  friend. 
Siiiiilir  V.  Amlintii,  (i  liarbour  (New  York),  i'i. 
Mrf„uilii  V.  Tiiltif,  5  Blackford  (Indiana),  AM. 
So  where  the  defendant,  before  postin;,'  the   letter  to  the  plaintiff,   had  it 
copied.     Ilelil.  a  publication  by  the  defendant  to  his  own  clerk  who  copied  it. 
Keeite  v.  tUiff,  1  Clarke  (Iowa).  -IHl'. 
The  mana-ing  di.,.<torof  the  defendant  company  dictated  a  letter,  containing 
words  defamatory  of  the  plaintiffs,  to  a  shorthand  clerk,  wht)  trai.sciil)ed  it  by 
type-w.    ■••If  machine.  Tl        -it  written  letter  was  ther  signed  bv  the  nian.agi    . 
director,  and  ha%ing  beei  ss-cojaed  by  tl;.  olfice  boy,  was  s^-nt  dire<t  to  the 

plaintiffs  Mlli.e.     This  wa.        d  by  the  Court  of  Aj.peul  to  be  a  publication  both 
to  the  tyj)e-wr;tei  .mA   he  offl.e  boy. 

I'ull       ,  o,.l  another  v.  jlilhllh..  [1M)1]  1  Q.  B.  .V.>4  ;  (i(lL.  J.  Q.  B 
29  ■     .;r>  W.  li.  203;  04  L.  T.  GUI. 

IS  doubtful  whether    the   facts  as  proved    at   the  trial   in 
Pidlniaii  ami  aiiotlin-  \ .  IIUl  d  Co.  support  tho  decision  of  the  Court 
of  Appeal  oti  the  issue  of  publication.     Dictating  to  a  shorthand 
clerk  words  which  that  shorthand  clerk  takes  dcwn  in  writing  is 
not  publishing  a  libel  to  the  shorthand  clerk.     No  libel  is  yet  in 
existence.     Such  dictation  may  be  an  actionable  slander— indeed, 
in  PiilhiKin  and  unother  v.  Hill  ,(■  Co.  it  was  so,  but  the  fact  that 
spoken  words  are  intended  to  be  written  down  after  they  are  uttered 
does  not  make  their  utterance  the   publication   of  a  libel.    Then 
o,i„s.  ^ 
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again,  after  the  spoken  wordH  were  taken  down  in  shorthand,  and 
copied  out  in  type-writing,  the  inanaRer  signed  the  type-written 
document  and  haniied  it  fo'tlie  office  hoy  to  be  ))ress  copied.  Is 
this  a  pnhlication  ?  Apparently  the  attention  of  the  Court  was  not 
called  to  the  fact  thai  press-copying  is  a  purely  mechanical  process. 
The  office  boy  would  not  read  a  word  of  the  letter.  Surely  there 
was  no  '-.iblication  by  the  manai;er  to  the  office  boy,  unless  the 
latter  iUade  himself  acquainted  with  the  contents  of  the  document 
which  was  handed  to  him. 

Thp  plaintiff  must  prove  a  publication  by  the  defendant 
ill  fart.  A  libel  is  deemed  to  be  published  as  soon  as  the 
mannscript  has  passed  out  of  defendant's  possession  (|)er 
Holroyd,  J.,  in  /,'.  v.  lUirdvtt,  4  ]i.  it  Aid.  148),  unless  it 
comes  directly  and  unread  into  the  possession  and  control 
of  the  plaintiff.  That  some  third  i)erson  had  the  oppor- 
tunity of  reading  it  in  the  interval  is  not  sutlicient,  if  the 
jury  ar(>  satisfied  that  he  did  not  in  fact  avail  himself  of  it : 
even  though  it  is  clear  that  the  defendant  desired  and 
intended  publication  to  such  third  person. 


UlmtrationB. 

A  letter  is  publishod  as  soon  us  posted,  and  in  the  place  where  it  is  ])ostod,  if 
it  is  ever  ojiened  anywhere  by  any  person  other  than  the  person  to  whom  it  is 
addressed. 

Il«n/  V.  Smith,  6  liing.  74!) ;   1  M.  &  P.  .J!).". ;  4  ('.  &  P.  Myi. 

C/q/,/  V.  /.iiji'ei;  ;i  Jfooie  &  j^cott,  727  ;  U)  Biiig.  liJO. 

li'arreii  v.  IVariei,,  I  Tyr.  N50 ;  1  C.  M.  &  K.  iM. 

S/ii'iifn/  V.  Ti"lliii„ter,  7  f.  «:  P.  GSd. 
The  defendant  wrote  a  li-ttcr  and  f;avo  it  to  I!,  to  deliver  to  tlie  plaintiff.     It 
was  folded,  l)\it  not  sealed,     li.  did  not  read  it ;  hut  conveyed  it  duect  to  the 
plaintilf.     /Ii/'l,  no  publication. 

ChiltH-hiiik  V.  i'htiffi:rs.  I  Stark.  471. 

hail  V.  llreaiii,  2  Moo.  »t  Itob.  .)4. 
The  defendant  thnw  a  sealed  htter  addressed  to  the  plaintiff,  "  or  C,"  into 
M.'s  enclosure.       M.  pickeil  it  up  and  delivered  it  unopened  to  the  jiluintiff 
himself,  who  alone  Wiis  libelled.     \o  jmblication. 

/•V./i.  (7/(  V.  Xiaxt,  Dudley,  y.  C.  .'iO;j  (American). 
The  defendant  resolved  to  murder  A.  and  then  shont  himself  :  he  wrote  a 
libellous  p.iper  statinj;  his  reasons  for  committing  the  crime,  which  he  hoped 
wouM  be  found  >>n  his  dead  body  and  pubiishi'd  to  all  the  world.  lie  shot  at  .\. 
and  wounded  him  ;  but  was  arrested  before  he  could  «h(M)t  himself.  He  was 
taken  to  the  poliee-.stution  and  searched,  and  the  pajKT  found  on  him  bv  a 
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sergeant  of  police,  who  8ubae<iuently  rea.l  it  aloud  at  the  trial,  to  prove  that  th« 
mme  was  committed  deliberately.  It  was  copied  into  ^any  Tewl'  « 
Mathew,  J.  expressed  the  opinion  that  there  was  no  publicatron  bvT; 
defendant;  the  sergeant  was  not  his  agent.  puoncation    by  the 

Jacob,  V.  /..«,/„,,  June  27th,  18W  [,„>re,,„rte,l). 
Pastmg  up  a  HMlous  placard  and  taking  it  down  again  before  anyone  could 

2  f>tarkio  on  Libel,  p.  Ki,  note  /,. 

So  it  is  no  defence  that  the  third  person  was  not  in- 
tended to  overhear  the  slander  or  to  read  the  libel,  if  in 
fact  he  has  done  so.  An  accidental  or  inadvertent  commu- 
nication is  a  sufficient  publication,  if  it  be  occasioned  bv  anv 
ac  or  default  of  the  speaker  or  writer.  It  is  otherwise  if 
It  be  occasioned  by  the  wrongful  act  of  some  third  person. 

lUiist  rations. 
I  slander  the  plaintiff,  believing  I  am  alone  in  the  room  with  him      n„f  t 

me  to  them.    I  should  not  have  ufed  a  ,K,stcrrd  I'ubhcat.on  by 

and  i.ads  the  li^.'^U  i^'  ^^^^^^  ''-''  *"«  ^^''^'^  °P-' 
-y  absence ;  he  Joe.  the';;i!:rX    td  rt^T ^:^7'\  "''\  'VT  '" 

breaks  o;:rdi';;r:e:'::::i;::\u^^^       - '-'  '■"- "-" 

«Hould  say  that  wouUl  not  be  a  l-uuiSl^^^'^r^^lll^i-rr;;  «'  i^""'"'  ' 
Jullnun,  umlunMer  v.  //,// .f  ('„,  [IWM]  1  Q  B  at  i.  'v't 
And  .ee  »>,>  v.  //„«.  6  Alabama,  881.  '        '' 

Of  first  among  the  '' WslSi!;  of  1113-  "iJ  T  ".'■^'-'^ 

pay  50/.  damages.  'aicncr»hip,     and  the  pr.,),net.>rs  had  to 

SAc/-/,rar,/  v.  H7„Va^-.,-,  I,.  R.  l„  r.  P.  ooi';  J'>  L   T  ^O'. 
6««/*«  v.  Af(in/i,  15  L.  T  ,312  '      " 

hi '?wk  iS'tt'r""* """/'"'' ''"'  "'"""''^•^  '^■"-■^  -■■-'  "'--^  "!"-i  bv 
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So  where  the  jury  found  that  the  defendant  knew  the  letter  would  probiiblj- 
be  so  opene<l. 

(Ivmeraall  v.  Ihnies,  (189H)  14  Tiniett  L.  R.  430. 
The  dofendunt  Hont  a  libellous  letter  to  the  plaintiff,  who  v,as  a  solicitor,  and 
addressed  it  to  him  at  his  office  as  that  was  the  only  uudress  of  the  plaintiff 
known  to  him.  The  letter  was  delivered  at  the  plaintiff's  oHico  in  his  absence, 
and  up<'ncd  in  the  ordinary  course  of  business  and  read  by  the  plaintiff's 
partner.  The  jury  fouMl  that  it  was  usual  for  letters  addressed  to  the  plaintiff 
at  his  office  to  be  ()i>ened  in  his  absence  by  his  partner,  but  that  the  defcnilant 
did  not  know  that  this  was  |)08sible.     fleltl,  no  publication. 

Shar/-  V.  Skiits,  (1!>0!»)  25  Times  L.  It.  330  (C.  A.). 
AVm/Zi  v.  /i,rf„iKirateil  Dental  IfoKpital  (So.  2),  [lltlO]  2  Ir.  11.  577. 
There  were  five  partners  in  the  firm  of  IHiUman  &  t'o. ;  two  of  them  owned 
some  land  as  their  private  property.  The  defendant  had  a  dispute  with  these  t  < 
alMint  a  hoarding  on  the  hind.  The  firm  had  nothing  to  do  with  the  land,  ard 
no  concern  with  the  dispute.  The  defendant  addressed  a  letter  to  "  Messrs. 
PiiUman  &  Co.,"  at  their  business  address  ;  and  it  was  opened  there  in  the 
oiilinary  course  of  business  by  a  clerk  who  had  authority  to  oiH'n  letters 
addressed  to  the  finn.  The  defendant  l)elieved  the  two  Messrs.  Pullman,  whom 
he  know,  to  be  sole  partners  in  the  firm.  He  did  not,  therefore,  address  the 
letter  to  them  personally,  or  mark  it  "Private."  Jltlil,  a  publication  by  the 
defendant  to  the  clerk  of  the  finn. 

I'lilliiiai,  iiuil  another  v.  Ili/I  .!■  ('«.,  [1,S!»1]  1  Q.  B.  524  ;  (HI  L.  J.  Q.  B. 

2!l!t ;  39  W.  R.  2(i3 ;  04  L.  T.  (iid. 
Il„.,siua  V.  (lohlei  rr,re-<  awl  iHiera,  [1894]  1  Q.  B.  842  ;  (i3  L.  J.  ({.  B. 

401  ;   12  W.  R.  392  ;  70  L.  T.  3«8 ;  58  J.  P.  670. 
But  .see   rhnuwhw,  v.   Uinh  A  ('<-.,  /,<</.,  [1907]  1  K.  B.  371;   7(i 
I;.  J.  K.  IJ.  34(i;  90  I..  T.  415;  23  Times  L.  R.  234. 
The  defendant  by  mistake  <lirected  and  posted  a  lil>ellou.'i  letter  to  the  ]>laintiff's 
employer  instead  of  to  the  plaintiff  himself.     The  employer  ojK'ned  and  read 
it.     Ilrld,  a.  publication. 

/■'....■  V.  llrwhrH;  14  Ir.  ('.  L.  Rep.  453. 
The  defendant  by  mistake  placeil  a  letter  he  had  written  to  .\.  in  an  envelope 
addressed  to  B.,  who  received  ami  read  it.    llelil,  a  publication  by  the  defeuilanl 
toB. 

TrinfK.n  v.  IhithinHHl,  11  (i.  B.  I>.  43;  52  L.  J.  U.  B.  425;  48  L.  T. 
943  :  48  J.  P.  55. 
Rev.  Samuel  I'uine  sent  bis  servant  to  his  study  for  a  certain  pajwr  which 
he  wished  to  show  to  Brereton  ;  tlie  servant  by  mistake  brought  a  libellous 
epitaph  on  (Jneen  ^^ary,  which  Paine  inadvertently  handed  to  Brereton,  sup- 
iKisiiig  it  to  Ik"  the  pajun'  for  which  he  sent  ;  and  Brereton  read  it  aloud  to 
l)r.  11. •vie.  This  would  probably  he  deemed  a  publication  by  Paine  to  Brereton 
in  a  civil  case  (Xotc^  to  Mi  :iie  v.  I'lrUhtr,  4  Man.  &  Ry.  312)  ;  but  would  not 
bo  sullicient  in  a  criminal  i     e. 

/.'.  V.  /'<((/-(■,  (li;:    ;  5  Mod.  107;  f'arth.  4«)5  ;  Comb.  ,358. 

But  "  where  the/(ic(  of  jmblication  is  ambiguous  (as  where  it  may  be  a  doubt 

whether  the  party  pulled  the  paper  out  of  his  pocket  by  accident  or  on  purpose,  or 

whether  he  gave  one  jiajier  instead  of  another,  or  any  such  siipjKisable  case),  there 

the  maxim  holds  that '  ai  (im  nmi  fai-it  rriim,  iiinimeiit  f<it  na,'  "   Per  Ashurst,  J.,iu 

J{.  V.  Shi/iley,  (1784)  4  iJouglas,  at  p.  177, 
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For  in  a  criminal  case  it  i«  essential  that  there  .hould  be  a  guilty  intention. 
Jt.  V.  Lord  AhinyiUm,  1  Ksp.  228. 
Sec  also  ISrett  v.  WuUm,  L'O  W.  R.  723. 
/•'/«/,<■  V.  Stereiis,  4  V.  &  F.  232 ;   1 1  1,.  T.  64.i. 

Jt.  V.  M,>m/ow,  [1895]  1  (l.  n.  75S;  04  L.  J.' M.  C    I;iK-    ]{  W    1! 
<»;>;  72  L.  T.  301;  l.j  R.  1!»2. 

Next  take  the  case  where  the  defentlant  is  neither  the 
author  nor  the  writer  of  the  libel.     Although  merely  com- 
I>osing  a  hbel  without  publishing  it  is  not  actionable,  merely 
publishing  It,  not  having  composed  it,  is  actionable,  when- 
ever the  publisher  knows  or  ought  to  know  that  it  is  a  libel. 
"  The  mere  delivery  of  a  libel  to  a  third  person  by  one 
conscious  of  Its  contents  amounts  to  a  publication,  and  is  an 
indictable  offence."      (Per  ^Vood,  T...  in  M„l„nn,  v.  ll.riln,, 
^  tamp.  213.)    "  If  one  reads  a  libel,  that  is  no  publication 
of  It;  or  if  he  hears  it  read,  it  is  no  publication  of  it ;  for 
l)efore  he  reads  or  hears  it,  he  cannot  know  it  to  be  a  libel  • 
or  if  he  hears  or  reads  it,  and  laughs  at  it,  it  is  no  publica- 
tion of  It ;  or  If  he  writes  a  copy  of  it,  and  does  not  i>nblish 
It  to  others,  It  IS  no  publication  of  the  libel ;  but  if  after  he 
has  read  or  heard  it,  he  repeats  it,  or  any  part  of  it,  in  the 
hearing  of  others,  or  after  that  he  knows  it  to  be  a  libel 
he  reads  it  to  others,  that  is  an  unlawful  publication  of  it." 
(ler  Lord  Coke  in  John  Lnmh's  L\m;  \)  liep.  00.) 

IllHxtmtiiiiix. 
The  plaintiff  a«,l  defendant  were  both  n.on.ber^  of  a  l.rni.lV  I.od;:..,  and  wore 

^      t..     "«*''7'.'''^kf' 7'voot  the  chairman  to  rea.l  it  aloud.     Thi..  boin^ 
granted,  ho  read   U   aloud  to  the  n.oeting.     It  did  not  refer  to  the  plaintiS 

write,     ho    "tt     '  '''""•  ;"■'  '"""'"'  "  •"  '"'"•     '"'''  ""'f-''-'t  had  not 

Formtn-  v.  r,,n-ill,  (l,si);i)  -(  Tim...  L.  It.  2.-.;  •   T,  J    |'  ,VC' 
A  man  nmy  thus  bo  g„ilty  both  of  libol  and  slander  at  the  s..n,t  n.onlont  and 

A  n    n   ^''"':"' "-'"""■'"•  l^-V.  &  H.  71!.;  .i  Jnr.  l.'.s ;  4  )-.  ,t  h.  mi 

it  Iv^       If       "i?    *'"'^  ^''  "'^'^"^  '-y  tI'ero„d,.ide,  the  defendant  >at  b,- 
It,  sajing  nothing,  but  constantly  ix>inting  to  the  placard  «.  a«  to  attract  to  it 
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the  atloiition  of  tlio  paN^i-s-by.    //«/./,  that  there  was  oulctnc  of  publiiiitioii  by 
the  dcfendout  which  ow^ht  to  have  Ikjpii  left  to  the  jury. 
//irtl  r.  ir  Of*/,  .{8  Sol.  J.  ■2,ii. 
SjKill  V.  Mtttteij  (iml  otiieri,  2  Stark.  Joi». 
"  IMntiiiR  a  libel  may  be  an  innoecnt  act ;  but,  unless  .jualiHed  by  circum- 
stances,  shall,  2>i-imd  /acie,he  uuderstcKKl  to   be  a  p\iblicatioii.     It  must  be 
deliveretl  to  the  compositor,  and  the  other  subonliuate  workmen."     I'rr  nir.  in 
IMdiriii  V.  E/ji/iinsloii,  2  Wm.  111.  UKiH. 
But  where  a  man.  who  hm  just  received  a  nowspajicr,  lends  it  to  a  friend 
without  having  read  it,  and  without  knowing  that  it  contains  a  libel,  this  is  no 
imblication. 

Mr/.e,Kl  V.  .sy.  A,il,,,„,  [1S!)9]  A.  C.  :,i<t ;  (is  L.  J.  p.  ( •.  i.j;  ;  4s  W  R. 

IT.-f;  Kl  I,.  T.  158. 

Hut  the  writer  or  publisher  of  a  libi-llous  lMM)k  has  no  cause  of  action  against 

a  man  who  shows  the  book  to  the  persons  libelled  therein,  who  iu  conscMnience 

bring  actions  of  lilxjl,  unless  there  is  an  '■xi)ress  contract  that  the  b(H)k  shall  not 

be  so  use<l. 

SaiiivUrs  V.  S,y,l  m„l  Kdty,  .tc.  f  V..,  (18U(i)  -,:,  L.  T.  liKJ ;   12  Times 
L.  B.  510. 
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So,  again,  every  sale  or  delivery  of  a  written  or  printed 
copy  of  a  libel  is  a  fresh  publication.     It  makes  no  difference 
in  law  (though  it  may  affect  the  amount  of  damages)  whether 
such  copy  is  sold  to  the  public  or  merely  shown  confidentially 
to  a  friend.     J]ither  act  is  equally  a  publication.     J^very 
person  who  sells  or  gives  away  a  written  or  printed  copy  of 
a  libel  is  liable  in  damages,  unless  he  can  satisfy  the  jury 
that  he  was  ignorant  of  its  contents,  and  had  no  reason  to 
suspect  they  were  libellous.     The  onus  of  proving  this  lies 
on  the  defendant ;  and  where  he  has  made  a  large  profit  by 
selling  a  great  many  copies  of  a  libel,  it  will  be  very  diflicuft 
to  persuade  the  jury  that  he  was  not  aware  of  its  libellous 
nature,     {('hnhh  v.   b'liuiiuujau,  (\  V.  it  1\  431.)     J5ut  if  the 
paper  was  sold  in  the  ordinary  way  of  business  by  a  news- 
vendor  who  neither  wrote  nor  i)rinted  the  libel,  and  who 
neither  knew  nor  ought  to  have  known  that  the  i)aper  he 
was  so  selling  did  contain  or  was  likely  to  contain  any  libel- 
lous matter,  he  will  not  be  deemed   to  have  published  the 
libel  which   he  thus  innocentlv  disseminated.     {Kiiimnis  \. 
I'otlh;  K;  Q.  B.  1).  354  ;  55  J,.*  .T.  (,).   B.  51.)     The  onus  of 
establishing  this  defence  lies  upon  the  defendant.    iVi:<'l,IUi 
V.  Mii<U,'s  ,v/,r/  t.ihnnii,  Liwiinl,  \  IDdO]  2  Q.  15.  170.)  Such 
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defence  is  not  open  to  the  author,  printer,  or  the  original 
pubhsher  of  the  libel.  (Mom>^oH  v.  Uikhie  d-  Co.,  (IW) 
4  F.  645  (€t.  of  Sess.).) 
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IllHstiatioHs. 

Thei,l,u„tiffV  af,^„t,  with  a  v,Vw  t,.  .ho  action,  ..allcl  at  th-  ..tfi.e  „f  tho 
Ucfemiunts  ncw.,i.aiK,r,  and  made  th-.n  find  for  him  a  ropv  of  tho  pap.-r  tl.at 
had  appeared  sov.,  S,o..  years  pr..vio,.,ly,  and  hon^ht  it.  UM,  that  this  was  a 
o7Lirt!Irns""   "      '  •l«f«"J"»t.  "■"'  that  tho  action  lay  in  spite  of  the  .Statute 

/Mr../  IlnuHuH-  v.  /f,n,ur,  H  Q.  L.  18.5;   li)  L.  J  Q  B  20'  14 
Jtir.  110;  .JC.  &  K.  10. 
A  porter  who,  in  the  course  of  business,  delivers  parcels  containing-  libellous 
handb.  Is,  ,s  not  hab le  „i  an  action  for  HKd,  if  shown  to  be  i.^no.ant  of  th. 
contents  ot  the  parcel,  for  he  is  but  d.inf-  his  .lutv  in  the  ordinarv  wav 
/'".y  V.  /hmm,  2  M.  &  K-.b.  .;{. 
A  ,.ervv        arries  for  his  ma.ster  a  letter  addressed  t.>  C,  .ontai,   n^-  a  libel  on 
J).     It  IS  I      .„..ty  n<,t  to  read  it.     If  he  .loes  read  ,t,  and  then  d-bv^.s  it  to  C 
h>s,sa,ml.l.,.at,o„bytheservanttoC..an,l   'y.-ansno  either  ,h.M„aster  or 
the  servant  or  both.     If  the  servant  n.-  er  reads  it,  but  sinu.lv  deiive.s  it  as'  ho 
was  bidden,  then  he  is  not  liable  to  any  actic,  ur.less  ho  oithor  knew  or  on.dit 
to  Imvc  known  that  ho  wa,s  being  en.plove  1  ilkvallv.     If  ho  oitlier  know' or 
ouKht  to  have  known  that,  then  it  is  no  defence  for  him  to  plea.l,  ••  I  was  „nlv 
obey ui;,' orders."  ■' 

The  defendant  kept  a  pamphlet  .shop;  ,.he  was  sick  and  upstairs  in  bod-  a 
hbel  was  brou^'ht  into  the  shop  without  hor  knowlod^-o.  and  subs,.,p,..ntlv  sold 
by  her  servant  on  her  account.  t<he  was  held  .riminu.lv  liable  for  the  actof  hor 
servant  en  the  pround  that  "the  law  presun.es  that  the  ma.ster  i.  acquainted 
with  what  his  .servant  docs  in  tho  course  of  his  business." 

A',  v.  Do'l.l,  2  Ses.s.  L'as,.  ;j;j. 

Xutt's  (Wsf,  Fitzg.  47  ;   1  Barnard.  ;J0G. 
But  ^^ter  judge*  would  not  be  so  strict;  tho  sickness  up.t,.irs,  if  properly 
in.noa  by  tho  deloudant,  would  now  be    held   an  e.xcuso,  at  all  events  in  a 
criminal  case. 

It.  V.  A/m<iii,  o  Burr.  2(i8(j. 

//.  v.  'ii(t,/,.  Fiii„r  a,!,l  A'vjuwirr,  Moo.  &  Mai.  ^;j;). 

And  see  (i  ^ij  7  Viet.  c.  !Mi,  s.  7.  y(...5^  p.  ,587 
-\  rule  xra,  j:„„t,.d  callin,-  on  Wiatt  to  show  cause  whv  he  .should  n.,t  bo 

attached  for. sollm.  a  book  , t.uninj;  a  libel   on  ,ho  Court  of  Ku,.'s   lionch 

.ho  Wk  was  ,n  1  atiu.     ( »n  hlin.  an  atlidavit  th.       o.iid  not  un.Ie....an,l  l.atiu, 

he oi;i\"",  ;";f  ;"""" "!'*''" """'"•■  ■•"' ^ *'"-     ■*■  ^''--^ i"'""^'-- '■-" - h-' 

fie  obtamod  it,  tho  rule  was  dischar-ed. 

/'.  V.  Wwtt.  (172J)  s  ^rod.  i2;j. 

The  defendants  wore  nowsven.lors.  o„  „  lar-e  3o:.lo  -.^t  tho  R,.v.,!  I\-.  hiii>e 
I.i  the  oHhnary  course  ot  their  busl,,o.ss  they  soM  several  copies  of  a  no«spa,rer 
called  •  i  on,  y,-  which  contai-.ed  a  libel  on  tho  plaiotilf.  Tho  jurv  onnd  that 
the  ueton.Iants  did  not,  nor  dvl  either  of  tho,:,,  k,..,w  that  tho  newspaiK'is  at  the 
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timo  they  sold  thoiii  ioiita:jed  lit>els  on  the  plaintiff;  thiit  it  was  not  hy  nc{,-li- 
gcnco  on  the.  Jofeu(Unt»'  pjrt  that  they  tliil  not  know  there  was  any  lilx-l  in  thi 
nowspaixTs  ;  and  that  the  defondanis  did  not  know  that  the  newspiper  wa^i  of 
siuh  I  character  that  it  was  likely  to  contain  li!ie!loU9  matter,  nor  onijht  they 
to  have  known  so.  //(■/./,  that  defendants  had  not  published  the  libel,  but  huil 
only  innocently  disseminated  it. 

h'liimnia   v.   Polt/e  a,i.l  Sun,   1»>  Q.   JJ.   I).   ;{.jt  ;  ,-,,)  h.  J.  H.  li.  :,l  ; 

■U  W.  K.  1 16  ;  oi  L.  T.  H<is  ;  ,50  J.  '.  .  22S. 
Hiil'i't-aii  V.  ir.  II.  Si>''-'<  III     S,,n,  (iNiMl)  ii  Times  I,.  U.  L'T.'i. 
.I/.i/A.x  V.  If.  //.  Si.iil/i  nil,;  Sun,  (l,sii;{)  ii  Timi's  1.     ..  021. 
But  where  the  libellous  book  had  Iwon  called  in  by  tho  publisher,  and  notices 
callinjf  it  in  had  been  received  by  the  defendant,  though  not  read  by  hini,  the 
(-'ourto;  Apjioal  hold  that  the  jury  had  rijjhtly  found  that  the  lieienchiiit  was 
f,'uilty  of  )'%li{,'cnce,  and  therefore  the  defence  faileil, 

\'hiUll;i  V.  Mwlii'n  Seln-t  /.iliniif/,  /  liteil,  [IJKtO]  2  Ci.  1!.  170; 
«(l  L.  J.  Q.  B.  i;4.J  ;  10  Times  L.  U.  o.>2. 
The  defendants  were  the  Trustees  an<l  tho  Librarian  of  tho  British  Museum. 
They  purchased  two  paiuphlets  relatin;?  to  the  litigation  botwi.'on  the  Rev. 
Henry  Ward  Beecher  and  Mr.  Tilton,  wliich  they  catalo};ue<l  lor  reference.  In 
the  course  of  years  some  four  or  live  readers  consulted  these  panii)hlets,  which 
were  now  pr^.^d  to  contain  libels  on  the  female  i)laintitT.  None  of  the  defen- 
dants or  their  servants  knew  that  these  i)aniphlets  contained  libels  on  the  plaintiff 
or  libels  at  all.  The  findings  of  the  jury  were  constnieil  to  mean  that  .here  was 
no  negligence  on  the  part  of  the  defc'idHiits.     JJrI'l,  no  publication, 

Martin   tiii'l  iri/i'  v.  ':  ni^lcet  0/ the  Itritieh  Mh^ciim  ami   TlKimfivm, 
(1H!M)  Id  Times  L.  1!.  y;j,s. 

Every  uno  who  requests  or  procures  another  to  write, 
l)rint,  or  publish  a  libel,  is  answerable  as  though  he  wrote, 
printed,  or  published  it  himself.  And  such  recjuest  need 
not  be  express.  Thus,  it  may  be  inferred  from  the  defen- 
dant's conduct  in  sending  his  manuscri))t  to  the  editor  of  a 
magazine,  or  making  a  statement  to  the  reporter  of  a  news- 
paper, with  the  knowledge  that  they  will  be  sure  to  publish 
it,  and  without  any  effort  to  restrain  their  so  doing.  And 
it  is  not  necessary  that  the  defendant's  communication  be 
inserted  rnhutim,  so  long  as  the  sense  and  substance  of  it 
appear  in  print. 


This  rule  is  of  great  value  in  ca.ses  where  tho  words  employed  are 
not  actional)le  when  .spoken  ;  but  are  so  if  written.  Here,  though 
the  proprietor  of  the  newspaper  is  of  course  lial)le  tor  printing  them, 
still  it  is  more  satisfactory,  if  possible,  to  make  the  uuthor  of  the 
scandal  defendant.     An  action  of  slander  will  not  lie  ;  but  if  he 
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«poke  the  words  under  such  circumstances  as  would  ensure  their 
being  pnnted.  or  it  in  any  other  way  he  requested  or  contrived  their 
pubhcat.on  in  the  paper,  he  is  liable  in  an  action  of  libel  as  the 
actual  publisher.     Qui  faat  p.r  alium/ucit  per  se 
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Illustrations. 

UMd^n  brought  the  inanuscript  of  u  ilbell.uis  .o,.g  to  Mors....  to  l.avo  1  .KM) 
cop.e*  pn..fe.l ;  M,.rg,.n  j.rintcd  1,(.,M.  uu.l  «o..t  m)  to  IJ-. I«,ms  shop.  lluj«„„ 
gave  8e;.ra  cop.e.  to  a  wit...s.-,  who  sang  it  about  the  streets.  It  did  not 
api^av  n.  whosM.andwn,i,..,  the  n.anuscript  «u«.  but  probably  it  was  not  in 
Hudson  ..     //,/,/.  that  both    Iu,l«on  and  Morga..  ha.l  publishcl  the  libol 

./»/<«.»„  V.  //,„/*,„  ,.,„/  Mor;)„„,  7  A.  &  K.  L'.{:t,  „. ;   1  II.  &  w  080 

1/  a  manu«cnpt  in  tho  handwriting  of  th.  dote..da.,t  bo  «ont  to  the  printer'or 

...b.shero    a  u.agaz...e.  who  printa  and  publi«he.  it.  the  defend,,  t  J  lHJ^ 

habe  for  the  full  damages  caused  by  such  publication,  although  thL  1  Z 

/loiiil  V.  DuiKjlas,  7  C.  &  I'  (i2U. 
li.  V.  Loittt,  9  C.  &  I>.  m-2. 
liiirdelt  V.  AhlH,l,  o  Dow.  II.  L.  201  •   H  Kist    1 
Anu  this  .s  so,  although  the  editor  ha«  cut  the  article  up,  on.ittin-.  the  most 
hboaous  pas.sages  and  o.dy  publishing  the  remainder 

T"n^y^^''^^U,  2  Iling.  X.  C.  «7:  2  ^cott.  <M-  ,  „odges.  iU  ; 

I  (-.  &  P.  aoo. 

/Vene  v.  £■//(»,  6  Ir.  C.  L.  R.  oo. 

Strader  v    '^tn/>kr,  (iT  111.  ^oj. 

If  I  compose  a  Ir    1  a..d  leave  it  inside  n.y  desk  atnong  mv  pa,K..s  and  n.v 

clerksurrept.t.ously  takes  a  copy  and  sends  it  to  the  neCspJp  .J,  ho'is  iablo 

but  I  an.  not   for  the  damage  caused  thereby.     For  although  he  co  .h    ,"    hatl' 

taken  a  copy  had  I  not  first  written  the  libel,  still  its  «ubso.,ue,.t  publi    ,,.',' 

A  newspaper  reporter  told  defe..du..t  ho  should  send  defe..danfs  st-.te.ne..ts  to 
he  pa,K.r  for  publication.     Defendant  repl.ed.   -Let   them   go '-S, hit 
defendant  had  p.iblished  them  in  the  paper 
Clny  V.  retii,/e,  8(i  III.  I47 

flio  =„»>  .  ^.1.  '  ■      "'"'  '^>>'>'e<iuentlv  the  eii  tor  p.iblished 

approval     th,s  was  held  a  pubhcafon  by  Coopor,  although  the  editor  know  of 
the  facts  from  other  quarters  as  well.  '".  tuu  )r  Knew  01 

/.'.  V.  <;„,jvr,  Ij  L.  J,  Q.  ij.  200 ;  ,s  Q.  n  o;« 

\ttho,nee,f-     7  I  ^Wlor.  JJ..  in  the  next  case,  L.  E.  I  Ex.  ISlllN.J 

At  the  meeting  of  a  board  of  gua.xiians,  at  which  reporters  were  present,  it  was 


no 
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>tutoJ  that  tho  plaintiff  had  turned  Lis  duujfliter  out  of  doorx.  and  tliat  she  ti.ii- 
«eqiicntly  had  been  admitted  into  the  workhouse  and  had  become  ohnrgeablo  to 
the  parish.  Ellis,  one  of  the  guardians,  said,  '•  I  hope  the  local  press  will  take 
notice  of  this  verj-  scandalous  c-ise,"  and  requested  the  chainnan,  Prescott,  t4> 
Kive  an  outline  of  it.  This  I'rest  ..l  did,  remarking,  '•  I  am  glad  gentlemen  of 
the  press  are  in  the  room,  and  I  hope  they  will  give  publicity  to  the  matter." 
Kllis  added,  "  And  so  do  I."  From  the  notes  taken  in  the  room  the  roiM>rtcrs 
prepared  a  condensed  account,  which  apiieareil  in  th.'  local  newsjMipfTs,  and 
which,  though  partly  in  the  rejtorter's  own  langtiage,  was  siiljstaulially  a  correct 
rejwrt  of  what  took  jihue  at  the  me«>ting.  Hel'l,  by  the  nmjority  of  the  ( 'ourt  of 
Kxehequer  Chamber  (.Montague  Smith,  Keating,  ami  l[aiinen.  JJ..  lUlcs  and 
Mellor,  JJ.,  diKsenting),  that  Martin,  B.,  was  wrong  in  directing  the  jiiry  Ihat 
there  was  no  evidence  to  go  to  the  j  ury  that  Prescott  and  Kllis  had  directed  the 
jiublication  rf  the  account  which  ai)i)eai-ed  in  the  jiaiiers.  [X.lt.  Of  the  six 
judges  coiKenied,  three  were  of  one  opinion,  three  of  the  other.] 

l'ark€»  V.  I're/ici'tt  and  Etii),  L.  li.  4  Kx.  Kiil ;  ,),S  L.  J.  i;x.  lO.j  ;  17 
W.  H.  773 ;  20  L.  T.  537. 
The  defendants  were  the  trustees  of  a  trade  union,  called  the  General  Railway 
AVorkers'  U.iion.  They  entered  into  a  written  a-reemcnt  with  the  proprietors 
and  publishers  of  a  newspajicr  tailed  The  /!„il»a,/  irorhmnt'a  Tiim^.  The 
agreement  provided  that  the  jiroprietors  of  the  pHi>er  should  print  and  jniblish 
for  the  I'ni. in  every  week  a  special  edition  of  Tlir  Workmen's  yV),i,«  under  the 
style  and  title  of  "  The  Itoiliraij  Wwkiiieu's  Timt^*,  the  organ  of  the  (leneral 
Railway  Workers'  Cnion  ;  "  and  that  the  x^retary  of  the  Union  should  funnVh 
to  tlie  i.roprietors  of  The  Workmeus  Thn<»  mat'er  to  fill  uj.  one  page  of  the  said 
sl)ecial  edition  each  week.  The  editor  was  to  have  full  and  free  liberty  to  reject 
wholly  or  partially  any  matter  supplied  by  the  secretarv,  or  to  vary  it  as  ho 
might  think  best,  and  with  a  view  t  fulfilling  the  provi-ions  of  the  Newspaper 
Libel  Act.  This  agreement,  though  tlio  defendants  were  therein  described  in 
their  representative  capacity  of  trustees  for  the  Union,  was  signed  by  them 
I>orsonally  without  any  limitation.  //</./.  that  the  defendants  wore  in-rsonally 
liable  for  the  publication  of  a  libel  supplied  by  the  secretary  of  the  Union  and 
published  in  the  sjiecial  weekly  edition  of  The  ]Vnik,iie,i\i  Times, 
/loiihiiii  v.  //-(//  «»./  „thfrs,  {IH\H)  10  Times  L.  R.  i'ili. 

It  is  oil  this  i)iiiiLii»li'  tiiat  the  inopiiotor  of  a  newspaper 
is  iilwavs  liahh'  for  wlmtever  apjiears  in  its  cohunns  :  for 
he  has  given  general  orders  to  his  men  to  print  whatever 
the  editor  passes  and  sends  into  the  jjrinting  department. 
The  editor  is  on  the  same  principle  responsibh>  for  all 
matter  which  he  sends  to  pivss.  It  is  of  no  avail  for  either 
propri.'tor  or  editor  to  plead  that  he  never  read  the  libellous 
words  ;  for  they  have  both  in  fait  ordered  the  compositors 
to  set  them  up  in  tyjie,  and  their  other  employes  to  print 
and  circulate  them.  80  a  master-printer  is  liable  for  all 
tliiit  his  men  print. 
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I  ITopriotor  of  a  iiewsi-aiHi-  is  alwiiys  liable  for  whutev 
althim-fl 
ami  in  hi.s  iibsonco 


ohimi 


■or  api>oiirs  in  itn 


ffU  tap  pul.hciif.oii  iiiBj-  hiivo  Ijeou  ujii-lo  without  his  kuowleUiro 

R.  V.  Waller,  .J  Esp.  21. 

W.r^y  V.  Wiilliut,  li  111.  ji. 

>•  rit>i>»  V.  /friV/y,  38  Mich.  1(». 

M«rn,.m  v.  /W,/,(>  A  r,..,  (I9(>1')  4  F.  »H.>  (Ct.  of  .Ses,  ) 
"Surely  a  i«>rs.,„  who  .k-rive.  proHt  fro.,,,  an.l  who  fur..i.h..8  i„..ai,s  for 
.aming  o„  the  con.er,,,  a,ul  i„trust«  the  conduct  of  the  jmbliratiou  to  on.' 
whom  he  se\e,^U,  and  .„  whom  ho  confide.,,  may  bo  said  to  cause  to  be  publisher! 
what  actually  appears  and  oujrht  to  Ik,  a..swerabIo.  althon-^h  vou  cannot  show 
that  he  wa.  ,mhv.dually  concernod  i„  the  ,mrticular  publication."  I'er  Lord 
lenteraei,,  V.J.,  m 

/.'.  V.  (int./,  n,„l  „t/,erK,  Moo.  &  Mai.  43.J. 
liut  now  in  crinnnal  cases,  see  (J  &  7  Viet.  c.  9<i,  s.  7,  /«„<,  p.  .-.s;. 

Jl.  V.  //oll.,-v,J.    ,ll,d  ,.l/,(,>,  .1   Q.    U.    I).    (iO;    1    ,^'jj    1)    ^,,  .    ,;    ,     J 

l!:'L3o;Si^:^i''"''=^«^''''''^^^^^'"''-^'^ 

l-he  printer  is  al«,  liable,  even  though  he  has  no  knowledge  of  the  contents 

//.  V.  //,;,„■,  (i  How.  St.  Tr.  047  ;  and  see  •>  Atkvn.s,  at  p.  J7- 
N),  in  Lngland,  the  acting  editor  is  always  held  liable. 

Uatts  V.  rru.i,r  (t,„i  ,i,i,4l,n:  1  ( '.  A  P.  :Ui<t ;   7  \    &  E   •>■>:•,  ■    1  M  & 
Bob.  U'J;  ■>  X.  &  1'.  lol ;  1  Jur.  (i7l  ;  \\\  \y,  ,t  I»    |.^[ 
.,  Anienca,  however.  thou;-h  the  proprietor  and  printer  of  a  paper  are  alwavs 
held  bable.  the  editor  ..s.  .t  would  seen,,  allowed  to  pl.-a-l  as  a  defence  that  ti,e 
lil"d  was  inserteil  without  his  orilers  ai,<l  against  his  will. 

Tlie  Vimuiwiiii-ealtli  v.  Kueel„,„l,  Tl,achei"s  f   ('   ;H6 
<>r  without  any  k.iowledge  on  his  part  that  the  article  wa's  a  lilK>l  on  any 
particuhir  individual.  • 

Xmill,  V.  .(«/,/(■//,  (lH4(i)  52  Mass.  (II  Met.)  .•i(i7 
'file  proprietor  of  a  newspaper  is  liable  even  for  an  advertisnnent  inserted  and 
pai.   for  m  the  ord.nary  course  of  business;  although  the  plaintiff  is  brin^i,,.. 
another  action  against  the  advertiser  at  the  saiuo  time.  " 

Ihnisoi,  V.  fennr,  1  F.  &  F.  j(J7  ;  \V1  I,.  T.  ((51d  S )  -'98 
••  If  you  l,.,k  upon  the  editor  as  a  iK.rson  who  has  published  a'liI.i;lIoi.,  adver- 
tisement  uicautiously,  of  course,  he  is  liable."     Per  Pollock,  C.B.,  in 
AV(/:.ic  aii'l  (i„i,ll,er  v.  \,im,iiili,  1  F.  &  F.  oo'.K 

J:vei-y  one  who  writ,  s,  prints,  or  publislios  a  lik-1,  or  is 
in  iiny  way  ivsponsil)!,.  for  its  heir^  written,  juintod.  or 
published,  may  be  sued  by  the  person  defamed.  And  to 
sneli  an  action  it  is  no  defence  that  another  wrote  it,  or  that 
It  was  printed  or  i)nl»lished  by  the  desire  or  procnrement  ot 
another,  whether  that  other  be  made  ti  defendant  to  the 
action  or  not.     All  concerned  in  publishinK  the  libel  or  in 
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procuring  it  to  \w  published  are  equally  responsible  for  all 
damages  which  flow  from  the  joint  puldication,  whether  the 
author  be  sued  or  not.  If  the  \\\w\  api)ear  in  a  new8pai)er, 
the  proprietor,  the  »>ditor,  the  printer,  and  the  publiisher  are 
ail  liable  to  be  sued,  either  separately  or  together;  and 
each  defendant  is  liable  for  all  the  ensuing  damage,  for 
there  is  iio  contribution  l)etweeii  tort-feasors.  So  that  the 
proprietor  of  a  paper  sued  jointly  with  his  careless  editor  or 
with  the  actual  composer  of  the  libel  cannot  compel  either 
of  his  co-defendants  to  recoup  him  the  damages,  which  he 
has  been  compelled  to  pay  the  plaintiff.  {Collmni  v.  l'<il- 
mn;  1  C.  M.  A-  K.  73 ;  4  Tyr.  C77.)  But  if  there  be  two 
distinct  and  separate  publications  (.f  the  same  libel,  a 
defendant  who  was  concerned  in  the  first  publication,  but 
wholly  unconnected  with  the  second,  would  not  be  liable 
for  any  damages  which  he  could  prove  to  have  been  the 
consequence  of  the  se-iond  pul)lication  and  in  no  way  due  to 
the  first. 

lUitstratioits, 

"  If  a  man  receives  a  letter  witli  authority  from  the  author  to  jmblish  it,  the 
person  receiving  it  will  not  be  justified,  if  it  contains  libellous  matter,  in  iuserfiDg 
It  in  the  newsiiapers.  No  authority  from  a  third  person  will  defend  a  man 
against  an  action  brought  by  a  person  who  has  suffered  from  uu  unlawful  act." 
I'er  Best,  C'.J.,  in 

/>f  CreKjii;/,,;/  v.  iVellishi/,  o  Biiig.  at  p.  KC 
If  a  country  newspaiK^r  reproduces  a  liU-llous  urticU'  from  a  l^ondon  news- 
paiK.T,  the  country  pajier  makes  the  article  its  own,  n)id  is  liable  for  nil  damages 
resulting  from  its  publication  in  the  country.     The  fact  that  it  had  previously 
apiK-iiriHl  in  the  London  jmi^r  is  no  defence ;  and,  strictly,  it  should  not  eveii 
tend  to  mitigate  the  damages,  though  it  probably  will  have  that  effect. 
Tfi/h„tt  V.  CUirl;  2  M.  &  liob.  .'il^. 
S<iiin4(rs  V.  Miih,  :{  M.  &  1>.  j'M  ;  (i  Bing.  2l:{. 
Evidence  that  the  plaintiff  had  in  a  [.revious  action  recovei<-d  damage    against 
the  London  laper  for  the  same  arlido  was  formerly  h.-ld  inadmissibU  ,  as  ii) 
that  action  damages  were  given  only  for  the  publication  „t  the  liKd  in  Lo..don. 
(yetri/  v.  Carr,  7  V.  &  P.  6|. 
And  see  /imit  v.  Al:jar  un.l  „thirs,  (i  C.  &  P.  -Jl  j. 
But  now  such  evidence  has  b<'en  made  a.lmissible  in  an  action  against  a 
newspaper  by  the  Law  of  Lil)el  Amendment  Act,  Isss  (.".l  &  :,l  Vict.  c.  (H,  s.  V,\ 

Every  rei)etition  of  a  slander  is  a  wilful  publitation  of 
it,   rendering   the   speaker  liable    to   an   action.      ••  Tale- 
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beareiH  are  as  bad  as  tale-niakers."  *  It  is  no  clffen';B  that 
the  8paker  did  not  originate  the  scandal,  hnt  heard  it  from 
another,  even  thongh  it  was  a  current  runionr  and  he  houn 
tnk  beUevfd  it  to  ht\  true.  {IWiiUii  v.  I  hilt,  L.  l\.  3  g.  H. 
am  ;  37  L.  J.  g.  B.  125 ;  U\  W.  1{.  H57  ;  18  L.  T.  5()1.) 
It  is  no  defence  that  the  speaker  at  the  time  named  the 
person  from  whom  he  htard  the  scandal.  (l/'iV/ox/H  v, 
Ihi,ii,ls,  10  13.  &  C.  at  p.  270 ;  5  M.  »t  It.  251.) 

This  propoBitiun,  it  is  submitted,  correctly  states  the  existing  law 
on  the  point;  but  it  would  certainly  not  have  been  accepted  aH  clear 
law  in  the  18th  century.  Great  difficulty  was  presented  by  the 
fourth  resolution  in  Lonl  Sortliainptim's  Canv  (in  the  Star  Chaml)er, 
1G1!<),  12  Rep.  134,  which  runs  as  follows:— "In  a  private  action 
for  slander  of  a  common  person,  if  J.  S.  publish  that  he  hath  heard 
J.  N.  say  that  J.  G.  was  a  traitor  or  thief ;  in  an  action  of  the  case, 
if  the  truth  be  such  he  may  justify.  But  if  J.  S.  publish  that  he 
hath  heard  generally  without  a  certain  author,  that  J.  G.  was  a 
traitor  or  thief,  there  an  action  »ur  W  case  lieth  against  J.  S.  for 
this,  that  he  hath  not  given  to  the  party  grieved  any  cause  of  action 
against  any  but  against  himself  who  published  the  words,  although 
that  in  truth  he  inig;  hear  them  ;  for  otherwise  this  might  tend 
to  a  great  slander  of  an  innocent ;  for  if  one  who  hath  hestiin 
jihant(i.-,utm,  or  who  is  a  drunkard,  or  of  no  estimation,  sjieak 
scandalous  words,  it  it  should  be  lawful  for  a  man  of  credit  to 
report  them  generally  that  he  had  heard  scandalous  words,  without 
mentioning  of  his  author,  that  would  give  greater  colour  and 
probability  that  the  words  were  true  in  respect  of  the  credit  of  the 
reporter,  than  if  the  author  himself  should  be  mentioned." 

Now,  in  the  first  place,  the  reason  here  assigned  for  the  distinction 
applies  only  to  cases  in  which  the  originator  of  the  scandal  is  of  less 
credit  than  the  retailer  of  it,  and  is  known  to  be  so  b;-  those  lo  whom 
it  is  retailed.  If  those  who  hear  the  tale  repeated  know  nothing  of 
the  person  cited  as  the  authority  for  it,  it  ia  to  them  precisely  a's  if 
the  name  were  omitted  altogether,  and  it  had  been  told  as  an  on  ,Ut. 

♦  Mrs.  Cak.  "  But  surely  you  would  not  l)e  (juite  »o  s^yete  on  those  who 
only  rejieat  what  they  hear  :- " 

Silt  Pet.  "  Yea.  ifaJam,  T  wonW  have  l.iw  mfivbiUit  fi,r  tht-m  tuo  ;  and  in 
all  oases  of  slander  currency  whenever  the  drawer  of  the  lie  wan  not  to  be  found, 
the  injured  parties  should  have  a  right  to  come  on  any  of  the  indorsers."— 77(« 
ScnaJ  fur  Senmlal. 
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If.  on  the  other  hand,  the  peraoii  nunied  uh  the  iiuthor  of  the  uaser- 
tion  iH  of  fireiUer  iredit  and  re-ipectiibihty  than  the  re|)orter.  vouching 
his  u.Uhoiity  clearly  .loes  the  pluintitrs  reputation  a  (Teater  injury 
tlian  if  no  nain«-  had  l.tin  pven  at  all.  And  even  in  the  case  wluie 
the  author  of  the  story  in  well  knowi.  .o  bo  a  in-rxon  of  no  credit,  h„w 
does  that  excuse  the  defendant's  act  in  rep.iiting  and  circulating  if.' 
It  appears  to  us  to  nmke  it  all  the  worse;  lie  cannot  even  plead:  — 
"  I  had  it  on  j;.)od  authority,  and  reasonably  l<elieve<l  it  true."  Bv 
the  mere  repetition  of  it  the  defendant  endorses  and  gives  credit  to 
the  tale,  although  he  states  that  he  heard  it  from  A.  B. ;  and  those 
who  hear  it  from  him  will  reiieat  it  everywhere,  and  cite  as  their 
authority,  not  A.  B.,  but  the  defendant,  whom  we  piesunie  to  \m  of 
greater  respectability  and  credit. 

Again,  on  general  principles,  how  can  a  slaiidei'  by  A.  Iw  any 
justification  for  a  subse.iuent  slander  by  B.  ?     "  Because  one  niai- 
does  an  unlawful  act  to  uny  person,  another  is  not  to  be  permitted 
to  do  a  similar  act  to  the  same  person.     Wrong  is  not  to  1«;  justified 
or  even  excuse.!,  by  wrong."     (i>er  Best.  CI.,  in  I>e  Cr.ph,,,,,  y 
ir,llrsl,;/,  5  Uiiig.  404.)  /.'.'>• 

Moreover,  the  twelfth  volume  of  Reports  is  a  Ix.ok  of  questionable 
aulhority  ;  it  was  issued  or:ur  Lord  Coke's  death,  compiled  by  some- 
one else  from  papers  which   Lord  Coke   had  neither  digested  nor 
intended  for  the  press.   (See  the  renia.Ksof  Mr.  Hargrave   11  St  Tr 
301;  of  Ilolroyd,  .7.,  in  Lrx..  v.  UV,/Vr,  4  B.  A  Aid.  (!i4  ;  and  of 
larke,  J.,  in  M'l'li,i>i„„  v.  I>aiii,U,  10  B.  »c  C.  •27.'5 ;  ,>;  M.  it  I{ 
2.51.)    The  fourth  resolution,  as  reiwted,  appears  inTOnsistent  witli' 
the  preceding  resolution,  the  third  ;  r    1  also  with  the  nianv  decisions 
in  the  case.     And  even  if  it  be  corr  ■■  !y  reported,  it  is  bn"t  an  «hli.r 
,l,rt,uu,  for   the  Star    Chamber  had    no  jurisdiction   over  private 
slan.ler,  an.l  the  case  before  them  was  one  of  .,a,„h,hnn  m.,.,n„l,n„ 
a  branch  of  the  law  which  was  governed  by  special  statutes  of  its 
own,  now  at  last  repealed.     (See  u,.t,;  p.  74.)     And,  moreover,  the 
defendant  m  that  case  had  not  in  fact  named  his  authority  at  the 
time,  hut  only  confes.sed  it  subseqtientlv. 

Still  so  great  was  the  weight  justly  given  to  every  word  of  Lord 
Coke  that  tins  re.solution  was  a.ssumed  to  be  law  i„  Crmrion!  v 
M„i,ll.tn„,  (l(i,;2)  1  Lev.  8'2 ;  l>.„h  v.  Le,ns,  (17«)(i)  7  T  It  17  ■ 
and  ]]oolnolh  v.  Mr.„lm,,  (1H04)  ",  i^ast,  463;  -2  Smiti"  28  The 
ia.st  two  cases  .iecided  that  at  all  events  it  is  too  late  to  name  the 
author  of  the  report  for  the  lirst  time  in  the  ,,lea  of  justi.lcation  : 
he  must  bename,!  at  time  of  publication  to  rai.se  any  gro.md  of 
detence  under  this  resolution. 


n^PKriTlnX. 


it; 


In  y""/;-"'/ V   i.ohh.,,  (1802)  'i  Kaso.  -12.;.  Lord  Klle,.l,o,ou.h 
intimated  that  the  doctrine  did  not  apply  where  the  reporter  knew 
that  his  informant,  whom  he  named,  had  retracted  the  charge  since 
makinfi  .t,  or  where  for  any  oilier  reason  the  reporter  at  the  time 
of  reimtin«  the  tale  knew  it  was  Mm,  and  unfounded.     Next  in 
Lm-,»y.\\„lu:r,mii)  4  \i.  &  Aid.  01.5,  Jlolrovd  and  Best   \u 
expn-ssed  an  opinion  that  the  rule  had  )  .en  laid 'down  too  larcelv 
in  the  Lad  of  Xortl.amp,.,,,:  (>«,,  a...  ought  to  be  .juaiitied  l.v 
continmg  It  to  cases  where  there  is  a  fair  and  just  reason  for  the 
reiH^tilion  of  the  slander  (that  is.  we  presume,  to  cases  where  the 
rei^etition  IS  privileged).     Then,  in  February,  182!».  the  Court  of 
tomu.  ,1,  I  leas  decided  that  in  actions  of  UM  there  was  no  such 
rule      (V  Cr.,i,i;,,,.,y.   lv,iMe,,,   5   JJi„g.  392,  in  which   case 
Best,  t.J     says:- 'Of  what  use  is  it  to  send  the  name  of  the 
a-ithor  with  a  l.bel  that  is  to  pass  into  a  country  where  he  is  entirely 
unknown  :  the  name  of  the  author  of  a  statement  will  not  .nform 
hose  who  do  not  know  his  character,  whether  he  is  a  person  entitled 
to  credit  for  veracity  or  not;  whether  his  statement  was  made  in 
earnes   or  by  way  of  joke  ;  whether  it  contains  a  charge  made  by  a 
man  of  sound  mind  or  the  delusion  of  a  lunatic.')     And  lastly    in 

182!;f  trrlZ-^'f  •/I''-;'  ^'-  '''^  '  ''•  ""  ^^-'^^1  (Michaelmas. 
1821)).  th.  rule  in  LonI  SWthampton'^  Ca»e  was  directly  challen-e. 

and  expressly  overruled;  and  it  was  held  that  for  a  defendant  to 

p  ov-e  th.t  he  said  at  the  time  that  he  heard  the  tale  from  A    and 

that  A  ,..d  m  fact  tell  it  to  the  defendant,  was  no  justiiication     It 

must  beproved  that  the  defendant  repeated  thestory  onajustitab 

occas,ou.  and  in  the  h i  ji,le  belief  in  its  truth  [and  that    s  a 

defence  of  pruilege,  see  nromwje  v.  Pr.mer,  4   B    A-  C    047     l 

I).  ^  IX.  200  ;  I    ..  ^  P.  475,  ;....  p.  2or.J.     This  decls  on  ha;    e'en 

approved  of  a.u.  mllowed  in  War,!  y.  \V,,.ks,  7  Bing.  211  •  4  "f  Tv 

/  Ki;  and.n  ir„M-.«  v. //a//,  L.  R.  3  Q.  B.  3%;  37L..J.'q  B12V 

And  in  America  the  law  appears  to  be  the  same.     (Jan>m.,  y 
n,>n.u,,   43  M.ss.  711;    Treat  v.  JJro.rnn,,,  4    Conne  ticut,  408 
Innkle  ^^  .1/.,,.,..  3  Yeates  (Pennsylvania),  518;  Dol,-  v.  I  J  10 
Johns.  (New  York),  447;  I,nu„„  v.  Foster,  8  Wend.  (>02.) 

Illiixtratums. 
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K-.M,  •'i'lzod  fn,,„  the  coach  ,m  tl.c  ron.l.  that  ho  hin.Holf  has  Wn  nrrertwl,  and 
hat  -ho  l«,ihff.  are  i„  his  house."  //./-/,  that  Daniel,  was  liable  to  an  action 
hj-  Mi  hors,,„  for  the  «la„,.or  although  he  na.nc^  Woor  at  the  tin.e  a.s  the 
IH^rsoMf  o,nwho,ahehadheardit;  that  it  was  „o  ju.ti.l,  atiou  to  ,,r„v„  that 
W,K,rd,d,„lactsayso:  the  defondant  n.ust  ,..  further  and  prove  that  what 
uoor  Niid  was  true. 

M'lll.lS,,,,  V.    I),i„Ma,   10  11.  &  C.  o,;;j.    5  ;^J     ^^  j{    .,., 

The  .lelnalan,  said  to  the  plaintiff  in  the  presence  of  otherl:   :••  Thou  art  a 
^lieep-stealM.^'  ,„f;ue,  and  Farmer  I'arker  tol.l  n.e  so."    //,/,/,  that  an  actio..  lav 
It  was  ,^.1  that  th.^-.aintitf  ou.ht  not  to  have  Jud.u.ent.  1™  TZ^ 
averred  that  Far.ner  Parker  did  ..ot  tell  the  .lefen.lant  so  ;  l.„t  the  Court  wl 
opu..on  that  such  an  avennent  was  unncessary,  it  Uun^-  .,uito  in.materi.^ 
whether  Farmer  Parker  did  or  did  not  toll  the  .lef  n.dant  so  '""""«^""> 

(l(ii;lii,er  v.  Afmiler,  (17 j<>)  .Savor,  L'O.j. 
Lrircs  V.    Uallei;  (Kli;)  a   Jhi'lstr.  L>'.>,-.  • 

Rep.  HI. 

.Wi;i;i.t  V.  UritKth,  Cro.  Eli/.  100  ;  M.iore 

ltniil\  Ca.-:,;  Cro.  Eliz.  IHo. 

The  delembnt  said  to  the  plai.,tiir.  a  tailor,  in   the  prosnnco  of  others--- I 

hour,!  you  were  run  away,"  sa/.rH.  froa.  your  creditors.      ,U,,I,  that  an  action 

An/.,  V.  /.('»M.  7  T.  1!.  17. 
A  n.m«,„.  was  current  on  the  Stock  Kx,.han;;c  that  the  chainnan  of  the  S.  K. 
lly  Co.  had  hulcd  •  and  the  shares  in, he  .on.pany  co„.se,ueH,Iv  ,„I1;  tho.eup. 
the  defendant  saal.   "  You  have  he.nl  what  has  caus-,.   the   fall-I  ,„oan      1 
r  unour  ahout  the  S.,.th-Kas„  rn  ..hainaan  havinjj  faikMl '-  "      //,/,,   ZZ' . 
that  there  was  in  fact  such  a  nanour  was  no  answer  to  the  acti.m  '    " 

"iS'-  i;  u  t!  ;;;/'■ '  "■  "• '"" ' ''  ''■  '■  '^-  "•  ■-'=  >"  ^^^  '*• 

f'co  /,'(■, /,„r./,t  v.  Ifi,/„ir<h.  2  Moo.  &  I{,,b.  ,-,^7. 


Cro.  Jae.  10)i,  4U:  Rolle's 
,  408;  niite,  p.  Hri. 


So  tho  prior  publication  of  a  libel  is  no  justiJinition  for 
Its  bom-  copiod  and  rqm],li.s|,.,l.  if  the  first  publication 
iH"  l)rivil,.ged,  th>it  will  not  render  tlu^  second  publication 
privileged. 


IlliiHtnilionn. 

Mr.  and  Mrs.  Davieswroto  a  libellous  letter  to  the  Direc.ors  of  tho  London 
M,ss,ona,-y  Society  and  sent  a  copy  to  tho  dofondant.  who  published  extract 
from  It  .n  a  pan.phlet.     The  defen.lant  stated  that  tho  letter  was  written  bv  M  ■ 
an,   Mrs.l.avic..,and  at  the  ,i he  wrote  the  pan.phlet   ho  I«.|,ove,l  all  'tho 

;;£hi:::ir^  "'•'''' '''"^^ '"  ^'' '••-■  '^'■'."oiust.ieationfor;-: 

Ti'liimi,  V.  M„»li,\  (IS,-,!)  10  Kxoh.  (i;t. 

.\.ld    .'^.r    Mill.    un,l    „•//,    V.    .>,r,„;,-   ,„„l    ,rif,,    (1SI7)    Holt.     \.    P. 
-»/''.V,,,„r  V.  r/untit,.,  (IX'.M)  :i  J).  &  ,  ■.  ^,.,  ;  -U,.  4  j{_  „,,5_ 
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N..  privilcffe  attaches  to  the  ,,ul,Iicatiou  „f  u>.  incorrect  extract  fro,,.  ..  ,„.bli, 
document,  oven  though  the  extract  was  officially  supplied. 

lUU  V.  Pern,,  (1893)  04  L.  J.  Q.  U.'  56« ;  43  W.  B.  648  •  11  Time8 

And  here  note  a  distinction  between  libel  and   slander 
The  actual  publisher  of  a  libel  may  be  an   innocent  porter 
or  messenger,  a  mere  hand,  unconscious  of  the  nature  of 
his  act ;  and  for  which,  tlierefore.   his  employers  shall  be 
held  liable,  and  not  he.      Whereas   in    every  case  of  the 
republication  of  a  slander,  the  publisher  acts  consciously 
and  voluntarily ;  the  repetition  is  his  own  act.      Therefore, 
if  I  am  in  any  way  concerned  in  the  making  or  publishin.' 
of  a  hbel,  I  am  liable  for  all  the  damage  that  ensues  to  the 
plaintitt  from  its  publication,     liut  if  I  slander  A.,  I  am 
only  liable  for  such  damages  as  result  directly  from  that  one 
utterance  by  my  own  lips.      If  li.  hears  me  and  chooses  to 
repeat   the  tale,  that  is  B.'s   own  act;   and   B.   alone  is 
answerable,  should  damage  to  A.  ensue.      In   an    action 
against  me  such  special  damage  would  be  too  remote.     For 
each  publication  of  a  slander  is  a  distinct  and  separate  tort 
and  every  person  repeating   it    becomes   an    independent 
slanderer,  and  he  alone  is  answerable  for  the  const.quences 
of  his  own  unlawful  act. 

Thus  by  the  law  of  England,  as  it  at  present  standi,  the  person 
Nvho  invents  a  lie  .uul  maliciously  sets  it  in  circulation  nuiy  some- 
times 3scape  punishment  altogether,  while  a  person  who  is  nienly 
injudicious  may  be  liable  to  an  action  throti-ii  repeating  a  story 
which  he  believed  to  he  the  truth,  as  he  heard  it  told  frequentlv  in 
good  society.     For  if  I  originate  a  slander  against  you  of  such  a 
nulure  that  the  words  are  not  actionable  i>.  r  „;  the  utterance  of 
them  is  no  ground  of  action,  unless  special  damage   follows.     If  I 
myself  tell  the  story  to  your  employer,  who  thereupon  dismi.sses 
.vou,  you  have  an  action  against  me  :  hut  if  I  only  tell  it  to  your 
friends  and  relations  and   no  pecuniary  damage  ensues  from'  my 
own  communication  of  it  to  any  one,  then   no  a.-ti,.n  li<s  against 
me  ;  although  the  story  is  sure  to  g.'t  round  to  your  master  s"ooner 
or  hiter.     The   unfortunate  man  whose   lips  actually   utter   the 
slander  to  your  master,  is  the   only   person   that   can   l,o  made 

O.L.S.  ^ 
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defeudant ;  for  it  is  his  publication  iilone  which  is  iuttioimble 
tts  causing  special  damage.  The  law  is  the  sanio  in  America. 
(«(>«<;// V.  0'.<W«Hi(7/(,  44  Wis.  26-2 ;  28  Amer.  R.  ;-)7<.» ;  Shiirtlrir\. 
Park,,;  130  Jfass.  'I'm-.  !j!>  Amer.  15.  454.)  l}iit  this  apparent 
hardship  only  arises  where  the  words  are  not  actionable  without 
proof  of  special  damaRe.  "Where  the  words  are  actionable  per  sr, 
the  jury  find  the  damages  'iiiirralli/,  nnd  will  judge  from  the  circum- 
stances which  of  the  defendants  is  most  to  blame. 

There  are  two  apnareut  exceptions  to  tliis  rule  : 

I.  Where  by  coinmunicatinf,'  a  sshiiuler  to  A.,  the  dctVii- 
(lant  puts  A.  under  a  moral  obligiition  to  repeat  it  to  some 
other  person  immediately  concerned  ;  her.',  if  the  defendant 
knew  the  relation  in  which  A.  ^tood  to  this  other  person, 
he  will  he  taken  to  have  contemplated  this  result  when  he 
spoke  to  A.  In  fact,  here  A.'s  lepetition  is  the  natural 
and  necessary  consequence  of  the  defenuant's  conununi- 
cation  to  A.  (Hee  the  judgment  of  liopes,  L..f.,  in  Si„„ihl 
V.  (losiKui,  (50  L.  J.  Q.  B.  2;J1  ;  55  J.  V.  501.) 

II.  *Where  there  is  evidence  that  the  defendant,  though 
he  spoke  only  to  A.,  intended  and  desired  that  A.  should 
repeat  his  words,  or  expressly  requested  him  to  do  so ;  here 
the  defendant  is  liable  for  all  the  consequences  of  A.'s  repe- 
tition of  the  slander  ;  for  A.  thus  becomes  the  agent  of  the 
defendant."  (As  to  Principal  and  Agent,  see  Law  of 
Persons,  c.  XXl.,j>ost,  p.  507.) 


rfi    !^ 
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Ilhistratiinifi. 

Wfcks  was  siwukiii;;  t..  linco  of  tlio  pliiintill',  mihI  sii.l,  "  U,'  is  a  mniic  iiii.I  :, 
swindler;  1    kiiuw  I'lKm-h  iili.Mit   liiia  to  haii-  liiia."      |:  ivimit.'.!  this  t.. 

Urycr  us  Wctks'  stati^riicnt.  liiyiT  <.iiim.(|u..|ii1v  icfii-od  to  tru.t  tlio  iiliiatilV 
who  thpiouiioii  su..<l  Works.  //,/,/,  that  tl,,.  JM.lp.  was  ri-hl  ir>  Monsuitin-  thr 
plaiiitill:  lortho  wonls  ww  not  artionahU'  /.,,•  .«,  ;  an.l  tho  ilaiaago  was  too 
romofo. 

UiirJ  V.  II, (/,!,,  (Is.iOj  7  liiiip.  211  ;  4  M.  &  I'.  7!)(i. 
Tho  doioialant's  wifo  .har^^.d  Mis.  Tarkiiis  with  adultoi v.     She  iiali-iiantlv 
told  her  hushaiid,  her  natural  pi-otoctor  ;  lie  was  ,iMivas.,iinlde  tno.it;h  to  i.,-ist 


•  This  i-as-iij-o  was  cited  with  apin-.^val  l.y  the  Court  iu  Whih.ey  „„.l  .Hen  v. 
M,n,j,„„,l,  '1\  (i,  U.  I).  ,it  J).  (ilJl. 


!1 
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Ihhl,  that  for  tlio  s<-i,ardtioii  thr  (lofcndant 


U|Hjn  a  separation  in  constxiueiice. 
was  not  lialile. 

I'a.kh,,  et  ,-.-.  V.  .SV««  d  ».,.,  {mi)  1  II.  &  C.  lo;j;  AX  h.  J    Ex  a.il  • 

S  Jur.  X.  S.  j93  ;  10  W.  n.  5()2  ;  (i  L.  T.  .{94.  •         - 

8ee  />/>o«  V.  Smith,  (IN(;(»)  .-,  H.  &  \.  ^^  ■  29  I,  J   J-.x    !•>-, 

ir.  told  Mr.  Watki„«  that  thei-laiutiff.  his  wif-s  ,lr.  ...,nakor.  wa.a'won.an  of 

nnmoral  character;  Mr.  Watkin,  natn.all.v  into.nu.,1  his  wife  „t  th-s  ..har..  a," 

she  ceased  to  eniidoy  thei-laintiff.    //,/./.  that  th..  ,,h,i„tifrs  los>  „f  Mr.  Wvkin>- 

^^itr'tiMn  m:;::::' "'"  — '^^— 1~  "^  '•-^  i«^--t.  ..„: .,. 

/V/v,//  V.  Iliuidliy,  (1807)  l(i  L.  T.  2(>;j. 

■See  (lillttt  V.  IM/ir,i„t,  (lS4(i)  7  L.  T.  (on  .v^^  ,,^, 

Kewim.,,,  V.  .Vn/</,v,  (18fJ)  Car.  &  Marsh    !()•> 

chashtj  oftheph.„Uft.an  unmamod  w.«nan.  in  the  prosonro  of  hor  mothe, 
The  mother  repeated  .t  to  the  plaintiff,  who  repeated  it  to  the  n,a„  to  wl"       h.". 
was  engajfed  t,.  bo  marned,  and  he  broke  otT  the  rn-  .....nenf      TI,, , 
ovi^Je,.o  i^  tl'O  defendant  authorised  or  int^uM  tl!:  ;^        „  ^Z^ 
or  that  he  knew  of  the  plaintiffs  enga.^en.ent.     //,/,/,  ,hat  an  acti, ,    .'  s  uul« 

w:;;;:!^ "^-^  -^^^ ''-  ^^"-  ■^'^^  --  vn.. .  the'.L.r:; 

*'l?«  •'■  o"'"""'  ^''^"^^ ''" ^"  ^'  '^'  "•  ■•"  •  •'■' ''^  '•  •"'""  •  '  '^"""^ 
iVAVi,,  V.  /.,«/,•  (istm)  <i  Times  L.  R.  :i.i(i. 

.U,c/md  V.  .S^„Vr,  «„,/  /V„,/,  (,,„,.»)  2o  Times  1..  1!.  Ti'o. 

/^iruTf'"'"  l'^«"  ^^''J'.O"  »^«  Drinciplaof  y..la,,  nou  ,lt 
Z    hv  x'^T^^  PuWication  proved  at  the  trial  be  o„e  brot.ght 

I  ^out  bj  the  platntiff-s  own  contrivance,  the  action  must  fail.  Thus 
in  Ao,,/  V.  If„n.,  .,  »,,.,  5  Esp.  1.5,  Lor.l  .Vlvanley  decided  that  if 
a  .crvant,  knowing  the  character  which  his  tna.stfr  w  11  give  hL 

'3  Can  ,  tr    r    'f '",''"  '^^  rnaintained.     So  in  S.nth  v.  IC../, 

a^ent  who  anked  to  see  the  picture,  and  the  defen.lant  .hewed  it  him 

e  idrnZfttibu""?-  ^"^"S--«fa  -''^d  'faat  this  was  ^oIl^Z 
evmence  of  pubhcation,  and  nonsuited  the  plaintiff, 
iiut  these  cases,  so  far  as  the  question  of  imhlk^aion  merely  is 
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concerned,  must  be  taken  to  be  overruled  by  the  Dnh' nf  Bntiiaiitrk 
V.  Harmer,  14  Q.  B.  185  ;  11)  L.  J.  Q.  B.  20;  14  -Fur.  110  ;  3  C.  &  K. 
10.  AVhether  or  no  the  plaintiff's  conduct  in  himself  provoking  or 
inviting  the  publication  on  which  he  afterwards  bast'H  his  action  may 
amount  to  a  ground  of  privilege  as  excusing  the  i)ublication  made,  is 
a  different  question,  which  will  be  discussed  imgt,  pp.  294 — 298.  And 
indeed  in  many  of  the  older  cases  the  judges  say,  "  there  is  no  suffi- 
cient publication  to  support  the  action,"  when  they  mean  in  modern 
parlance  that  the  publication  was  privileged  by  reason  of  the 
occasion.  (See  the  judgment  of  Best,  J.,  in  Fairman  v.  Ivm, 
5  B.  .V  Aid.  (i4()  ;  1  D.i.  P.  252  ;  1  Chit.  85,  and  J!<>hi„soH  v.  Mofi, 
2  Smith,  3.)  And  note  that  a  publication  induced  by  the  prose- 
cutor is  fiufticient  in  a  criminal  case.  (//.  v.  Ctiiiile,  1  Cox,  (  C. 
229.) 
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Canadian  Notes  to  Chapter  VI. 

Publication. 

British  Columbia.— Defendaat  tcok  a  copy  of  an  allegod  libel- 
lous resolution  to  the  editor  of  a  newspaper  who  dictated  it  to  his 
stenographer  and  handed  defendant's  copy  back  to  her  Before 
the  stenographer  extended,  Li.,  notes  another  copy  of  the  resolution 
was  found  m  the  office  and  from  it  the  printer  set  up  the  type  — 
Held,  reversing  Irving,  J.,  who  dismissed  the  action  on  the  ground 
that  It  was  not  shown  that  defendant  was  the  cause  of  publicatioi. 

r'nni'''"^'^""'''    '"   "    ""'"  *""'■      '^^a^-kenzie  v.  Cun«ingham,' 
8  tJ.CK.  06. 

j\cw  Brunswick.-ln  an  aetion  for  libel  the  declaration  alleged 
that  the  defendant  faLsely  and  maliciously  published  a  I.-tter  accus- 
ing plaintiff  of  theft,  and  addressed  and  sent  it  to  the  plaintiff  and 
that  this  letter  was  dictated  by  the  defendant  to  his  stenographer 
who  extended  the  notes  and  transcril)ed  the  same  by  a  tvprwriter 
which  transcribed  copy  was  signed  by  the  defendant  and  sent  to 
the  plaintiff.     The  defendant   by   his    pleas   denied    malice,  and 
alleged  that  the  letter  was  drafted  by  him  and  given  to  his  type- 
writ..r  to  be  copied;  that  the  typewriter  was  his  confidential  clerk 
and  as  such  was  accustomed  to  deal  with  letters  of  a    onfidential' 
nature,  and  thpt  the  typewriting  of  the  letter  in  question  was  done 
in  the  performance  of  her  dnt:y  as  such  confidential  clerk  that  no 
person   except   the  def.-ndant   and  the  typewriter  saw  the  letter 
and  its  contents  were  not  disclosed  to  any  person  other  than  the 
plaintiff  .-Held,  on  demurrer  that  the  pleas  admit  ,■,  p.iblieation 
and  d„  not  show  that  the  occasion  was  privileged,  nn.i  if  proved 
would  not  be  an  answer  to  the  prima  facie  cause  of  action,  alle-ed 
"  ♦^Z'  ''•'"■'••"•"tion.  and  were  bad  on  demurrer.     Moran  v.  O'Regan, 
N.B.R.  180.     On  a  subsequent  hearing  of  the  same  case  it  wiis 
I  that  the  wTifing  of  such  defamatory  statements  did  not  fall 
ihin  the  ordinary  business  of  a  merchant,  an.l  the  giving  of  it 
to  his  clerk  to  copy  was  a  public-ition  and  the  occasion  of  such 
puohcation  was  not  priv---ored.    iMoran  v.  O 'Regan,  ^8  N.R.R.  .-JOn. 

Xova  Scotia.— la  an  action  for  libel  plaintiff  relied  for  proof  of 
publication  in  the  "Morning  Herald."  on  an  admission  contained  in 
a  letter  in  the  "Digby  Courier,"  proved  to  have  been  written  by 
defendant  referring  to  "my  anonymous  letter  in  the  "Halifax 
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ncrald"  of  ti  24th  signed,  etc."  Plaintiff  tendered  a  copy  of 
the  "ilorninfj  rierald,"  of  that  date  containing  the  libel,  which 
the  Judge  refused  to  receive,  and  on  the  ground  that  there  was 
no  proof  of  publication  withdrew  the  ease  from  the  jury  and 
entered  judgment  for  defendant : — 

Held,  that  the  Judge  should  have  received  the  evidence,  and 
that  tlic  question  of  the  identity  of  the  "Morning  Herald"  with 
the  "  "  ilifax  Ileruld,"  was  one  of  fact  for  the  jury.  Handspiker 
v.  Ad.riis,  21  X.S.R.  147. 

Ontario.— In  an  action  for  libel  it  was  alleged  that  the  defend- 
ant had,  as  a  correspondent  at  T.  of  a  newspaper,  furnished  several 
items,  whicli  included  one  reflecting    on    the    plaintiff.      In    his 
examination   for  discovery  defendant,  while  admitting  he  was  a 
correspond.  lit  at  T..  could  not  say  whether  he  was  the  only  one; 
and  alleged  that  he  did  not  remember  sending  any  of  the  items; 
but  might  possibly  have  sent  some  of  them ;  but  he  did  not  think 
he  had  sent  tlie  one  complained  of;  that  he  had  had,  since  the  pub- 
lication, an  interview  with  the  editor  with  reference  thereto,  but 
he  refused  to  answer  whether  he  had  discussed  the  item  complained 
of,  for  fear,  as  he  said,  of  incriminating  himself.    At  the  trial  he 
stated  he  had  since  ascertained  that  there  were  other  correspond- 
ents at  T..  and  on  being  pressed  as  to  the  item  complained  of,  after 
some  hesitation,  said  be  did  not  furnish  it.    No  other  evidence  was 
given  connecting  the  defendant  with  the  publication:— Held,  that 
this  did  not  eonstitute  any  evidence  of  publication  to  go  to  the 
jury.    The  trial  Judge  in  his  charge,  after  referring  to  the  defend- 
ant's refusal  to  answer  on  his  examination  for  discovery,  and  to 
his  reason  for  refusing,  told  the  jury  tli:it  tliey  might  draw  the 
mfr'rence   ;is    to    what    the   true   answer  wouhl  have  l)een :— Held, 
misdirection,  and  that  no    inference    adverse    to    the    defendant 
should  IiJivc  been  drawn  from  his    refusal    to   answer.      Nunn  v 
Branton.  24  O.R.  .IT;"). 

In  an  action  for  a  libel  contained  in  an  anonymous  letter,  cir- 
culated among  solicitors,  ciiarging  the  plaintiff,  a  solicitor,  with 
unprofessional  conduct,  no  direct  evidence  was  given  to  shew  that 
the  defendant,  another  solicitor,  was  the  author  of  the  letter,  but 
the  plaintiff  relied  upon  several  circumstances  pointing  to  that 
conclusion :— Held,  reversing  the  judgment  in  Scott  v.  Crerar,  11 
O.R.  541.  that  e\-idencc  of  the  defendant  being  in  the  habit  of 
using  certain  uncimuium  expressions,  which  occurred  in  the  letter, 
wa.s  improperly  rejected ;  but  semble,  that  a  witness  could  not  be 
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asked  his  opinion  as  to  the  authorship  of  a  letter;  and  evidence  of 
literary  style  on  which  to  found  a  comparison,  if  admissible  at 
all.  was  not  admissible  except  as  expert  evidence.  Scott  v  Crerar 
14  A.R.  (Ont),  152. 

The  libel  con.sisted  of  a  letter  published  in  a  Boston,  U.S.,  news- 
paper, alleged  to  have  been  written  by  defendant.       The  *  letter 
which  wa.s  siffned  by  a  person  of  the  same  name  as  the  defendant 
stated  that  it  wa«  written  in  iinsw(>r  to  an  anonymous  letter  dated 
li>th  September,  published  in  the  same  newspaper,  which  the' writer 
stated  he  had  seen  the  manuscript  of,  that  it  was  a  clumsy  attempt 
to  make  the  writer  believe  it  was  written  further  off  than  Ottawa 
that  he   had  also    seen  the  manuscript  of  a  letter  written   by   an 
Ottawa  shoe  .lealer  to  a  Hoston  firm,  and   that    the    handwriting 
of  both  was  ttie  same.     The  anonymous  letter  referred  to  a  trip 
ma.  e  by  defendant  to  New  Brunswi,.k.  which  was  also  referred  to 
in  the  letter  in  question.     The  letter  in  question  also  spoke  of  the 
writer  of  the  anonymous  letter  as  a  person  who  had  come  to  Ottawa 
and  opened  a  boot  and  shoe  business,  and  stayed  at  the  .same  hotel 
as  the  writer  of  the  letter  in  .juestion.    The  letter  spoke  of  a  cer- 
tain machine  called  the  Crescent   Heel  Plate  Jrachine  a.  "our'" 
ma.lnne.    The  defendant  at  the  trial  refused  to  ans-ver  v.helher  or 
not  he  was  the  writer  of  the  letter  in  ,,uestion,  eb.imins  privilege 
<'n   (he  jrmund  that   it   mijrht  criminate   him.  and  the  publishers 
for  the  examination  of  whom  a  commis.sion  is.sued,  refused  to  be 
examined  for  the  like  reason.     The  defendant  in  bis  examination 
seated  that  both  he  and  the  plaintiff  were  boot  and  shoe  dealers  in 
niawa  :  fl,„t  he  was  a  subs-Tiber  and  e..rresp„nd.>nt  to  this  paper: 
that  he  had  been  on  a  trip  to  New  Brunswick,  and  on  hi.  return 
saw  the  anonymous  letter  of  l.'.th   September  in  this   newspaper 
as  also  the  manuscript  thereof,  as   uel!  as  the  manuscript  of  a 
b'  ter  to  a  Boston  firm,  both  apparently  in  the  same  handwriting. 
The  plaintiffs  counsel  stated  that  in  addition  to  the  alcove  he 
intended  proving  that  when  plaintiff  came  to  Ottawa,  he  stopped 
at  the  same  hotel  as  defendant,  and  that  defendant   was  the  sole 
agent  for  the  Crescent  Heel  Plate  Machine r-IIel,!.  that  this  was 
sufficent  evidence  to  go  to  the  jury  of  defendant  b.-ing  the  author 
of  the  letter  in  question.  Quaere,  whether  the  refusal  to  answer  the 
direct  question  as  to  authorship,  or  the  claim  of  privile-e  against 
criminal  proceedings,  afforded  any  evidence  th.-reof.  hv  w»v  nf 
adims,.,,on  or  estoppel  or  otherwise.     Harkins  v.  Doney,  17  O.K. 

Compare  Nunn  v.  Branton.  24  0.  R.  .37.5,  supra. 
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The  plaintiff  was  the  patentee  and  manufacturer  of  an  auto- 
matic steam  injector,  and  the  defendants  were  a  company  manu- 
facturing automatic  steam  injectors,  one  J.  being  their  manager. 
A  printed  circular,  signed  "Penberthy  Injector  Company,"  con- 
tained certain  statements  as  to  the  mode  in  which  the  plaintiff 
had  obtained  his  patent,  and  this  action  was  brought  by  him  on 
the  ground  that  these  statements  were  libellous.  At  the  trial  it 
was  proved  that  the  circular  had  lieen  found  in  various  places, 
but  the  only  proof  of  publication  was  an  admission  by  J.,  made  in 
conversation  with  the  plaintiff,  that  the  circular  had  been  issued 
by  the  Penberthy  Injector  Company  in  reference  to  a  circular 
issued  by  the  plaintiff :— Held,  that  no  authority  can  be  inferred 
in  a  general  manager  or  other  officer  of  a  bank  or  trading  corpor- 
ation of  any  kind  to  subject  the  corporation  to  actions  for  libel  by 
his  admissions  to  any  person  that  he  had  published  a  libel  on 
another  person  by  their  authority,  and  that  there  was  therefore 
III)  proof  of  publication.  If  J.  had  been  called  as  a  witness  and 
proved  that  he  had  been  so  authorized,  and  that  it  formed  part  of 
his  duty  to  do  the  act  complained  of,  then  the  libel  would  be  the 
act  of  the  corporation.  Tench  v.  Great  Western  R.W.  Co.,  33 
U.C.R.  8,  distinguished.  Carroll  v.  Penberthy  Injector  Co.,  16 
A.R.  (Ont.),  446. 

Sending  by  mail  a  post  card  addressed  to  the  plaintiff  containing 
lihellous  matter  is  a  i)ul>lication  of  the  li))el.  .Molhersill  v.  Young 
18  C.L.T.  Occ.  N.  5. 

The  plaintiff  had  been  a  servant  of  the  defendant,  and,  on 
leaving  tlie  defendant's  service,  asked  for  a  statement  of  account, 
whereupon  the  defendant  made  out  an  account  as  follows:  "Mr. 
losepli  Jackson  to  Wm.  Staley,  Dr."  Amongst  the  items  were  tlie 
following:  "Stole  hay  during  winter.  ^4,"  and  "stole  hatclief- 
hammer,  ^l.-W."  The  account  was  placed  in  an  unsealed  envelope 
and  handed  to  M.,  the  plaintiff's  then  employer,  who  took  it  to 
the  plaintiff's  bouse  and  put  it  on  the  table  between  the  plaintitT 
and  his  wife  while  at  supper.  The  wife  took  up  tile  envelope  iiml 
taking  out  the  account  read  it  to  the  plaintiff,  who  could  neither 
read  nor  write.  There  was  no  evidence  to  shew  that  the  defendiint 
knew  that  the  plaintiff  could  not  read,  the  only  knowledge  th:it 
defendant  could  have  had  beifig  that  tiic  wife  had  signed  plaintiti"-: 
contract  with  defendant,  but  it  did  not  appear  that  the  defendant's 
attention  was  called  to  tiiis  fact  or  that  he  knew  that  the  siguatui' 
was  not  the  plaintiff's  own  handwriting;  nor  was  there  any  evi- 
dence that  M.  read  the  account  or  took  it  out  of  the  envelope,  an' 
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he  was  not  called  as  a  witness :— Held,  that  there  was  no  evidence 
of  publication ;  and,  as  the  onus  of  proof  the-eof  was  on  the  plain- 
tiff,  the  action  failed.    Jackson  v.  Staley,  9  •.  .R.  334. 

The  manasfer  of  defendant  company  handed  to  his  stenographer 
to  be  typewritten  a  draft  letter  written  in  the  interest  of  the  com- 
pany, but  unconnected  «itli  its  ordinary  business,  which  contained 
defamatory  statements :— Held,  on  the  authority  of  Pullman  v 
Hill  &  Co.  (1891),  1  Q.B.  524,  that  privilege  was  taken  away  by 
the  publication  to  the  stenoprapher,  and  the  defendant  company 
was  liable.  Pullman  v.  Hill  &  Co.  (1891),  1  Q.B.  524,  commented 
on.  Judgment  of  the  Divisional  Court,  5  O.L.R.  680,  reversed. 
Putterbaugh  v.  Gold  Medal  Furniture  Jlanufacturing  Co  7 
O.L.R.  582  (C.A.). 

Evidence  was  given  by  a  woman  who   said    that  she    saw    the 
defendant's  letter  in  the  hands  of  the  plaintiff's  mother  within 
twenty  minutes  after  its  receipt,  and  that  she  read  it  aloud  in  the 
presence  of  the  plaintiff  and  her  mother  and  several  other  per- 
sons.      There  was  also  evidence  to  shew  that  the  letter  had  been 
posted  and  given  out  by  the  postmaster  to  the  plaintiff's  mother: 
—Held,  that  had  the  eviden-e  of  the  woman  been  offered  in  order 
to  fi.x  the  defendant  with  liability  for  what  was  done  as  a  further 
publication  of  the  letter,  it  would  not  have  been  admissible,  but 
it  was  admissible  in  order  to  prove  publication  by  the  defendant, 
which  was  denied,  as  it  shewed  that  the  letter  was  "in  the  po.ssession 
of  the  person  to  whom  it  was  addressed  shortly  after  it  was  posted 
by  the  defendant,  and  therefore  was  evidence  of  the  receipt  of  it 
by  her.    It  may  not  have  been  necessary  to  give  the  evidence,  but 
the  plaintiff  had  the  right  to  do  so.     Held,  also,  that  it  was  not  a 
ground  for  interfering  with  the  verdict  of  tlu:  jury  in  favor  of  the 
plaintiff,  that  the  trial  Judge  refused  to  tell  the  .jurv  that  the 
defendant  was  not  responsible  for  the  further  publication  of  the 
letter  made  by  the  plaintiff  or  her  mother,  the  .jury  not    having 
been  invited  to  increa.se  the  damages  by  rea.son  of  publication  to 
others,  and  the  damages  awarded  not  being  excessive.     Benner  v. 
Edmonds,  30  O.R.  676. 

By  the  Libel  and  Slander  .Act  (Ont.),  1909.  9  Edw.  A'Ff.  ,•.  40 
sec.  15,  sub-section  1,  no  defendant  shall  be  entitled  to  the  benefit  of 
sections  8  and  14  of  the  Act  (as  to  notice  of  action  and  time  limita- 
tion) unless  the  name  of  the  proprietor  and  publisher  and  address 
of  publication  is  staled  either  at  the  head  of  the  editorials  or  on  the 
front  page  of  the  newspaper.  The  production  of  a  printed  copy  of 
a  newspaper  shall  be  prima  facie  evidence  of  the  publication  of  the 
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fcnid  printed  copy,  and  of  the  truth  of  the  statements  mentioned  in 
Mild  subsection  1     Ibid. 

Quebec. — Objection  by  an  interested  party  by  means  of  a  notar- 
ial protest  to  a  nieiiil)er  of  a  municipal  council  taking  part  in  a 
discussion  or  vote  on  the  ground  that  such  member  had  received 
favours  from  the  party  nukintainini?  the  opposite  interest  and 
would  be  susceptible  of  partiality  in  his  favour,  is  the  exercise  of 
a  rigtit  and,  in  the  absence  of  proof  of  a  fraudulent  or  malicious 
intention  to  cause  injury  does  not  give  rise  to  a  recours  amages 

for  defamation.  The  sending  by  a  notary  of  a  protest  to  a  party 
is  not  a  publication  of  the  matter  contained  in  i}  and  does  not. 
then  fore,  constitute  the  fact  of  dcfainat'jn.  Montreal  Hrewing 
Co.  v.  Vallieres,  Q.R.  15  K.B.  201. 

The  utterance  of  a  slander,  in  the  presence  of  one  person,  is  a 
sufficient  publication  to  aflbrd  a  legal  ground  of  action,  and  it 
docs  not  matter  whether  such  a  person  wa«  oi'  not,  competent  to 
become  a  witness  in  a  Court  of  Justice.  '  j  charge  the  jury  tliat 
there  was  no  publi"ation  of  the  slander  under  such  circuh.stances. 
is  misdirection  which  entitles  the  plaintiff,  on  nonsuit,  to  a  new 
trial.    Cabana  v.  JIcMajamy,  35  Que.  S.C.  3. 


CHAPTER  VII. 


JUSTIFHATIOX. 

The  tnitli  of  anv  defamatory  words  is,  if  pleadod.  a  com- 
pl.'t..  dt.f,.ncP  to  anv  action  of  lil,,.]  „r  sla.ul..r  (tlio„Kh  alono 
It  IS  not  a  defence  in  a  criminal  trial).     The  o,,,,..  Imwever 
of  proving  that  the  words  are  trne,  lies  on  the  defen.lant.' 
1  he  falsehood  of  all  defamatory  words  is  presumed  in  the 
plaintiff's  favour,  and  he  need  give  no  evidence   to   show 
they  are  false ;  hut  the  defendant  can  rehut  this  presump- 
tion hy  giviiifr  evidence  in  support  of  his  plea.     If  the  jury 
are  satisfied  that  the  words  are  true  in  suhstance  and  in  fact 
they  must  fin<l  for  the  defendant,  though  thev  feel  sure  that 
he  spoke   the  words  spitefully    and  maliciouslv.     On  the 
other  hand,  if  the  words  are  fals..,  and  th.-re  he   no  other 
defence,  the  jury  must  find  for  the  i-laintiff,  although  thev 
are  satisfied    that  the  defendant  hu„„  ti,l,-  and  reasonahlv 
heheved  the  words  to  he  true  at  the  time  he  uttered  them  " 
But  the  whole  lihel  must  he  proved  true  ;  it  will  l)e  no 
defence  to  the  action  to  prove  that  a  part  merelv  is  true 
J  l)e  defence  must  he  pleaded  to  the  words  set  out  in  the 
Statement  of  Claim,  and  not  to  some  other  words  of  the 
defendant's  own.     {h',iss<ini  v.    /,';„/,,,.,  [1h<);j]  i   q  g   571  . 
(1-2  L.  J.  Q.  ]}.  ;U2.)     The  justification  must  he  as  In-oad  as 
the  charge,  and  must  justify  the   precise  charge.     If  any 
material  i)art  he  not  proved  trne,  the  i.laintifi'  is  entitled  to 
damages  in  resi)ect  of  such  part.     (I/V.nvy  v.   Llo„.l    1  C 
&    P.    2110 ;  2    B.  &    C.    (i7S ;    hninnn    v.    l.ur.on,  5  Bin- 
^.  C.  GO ;  (5  Scott,  775;  G  Bing.  N.  C.  212  ;  8  Scott,  47L) 
Ihus,  where  a  lihellous  paragraph  in  a  newspaper  is  intro- 
duced hy  a  lihellous  heading,  it  is  not  enough  to  prove  the 
truth  of  the  facts  stated  in  the  paragraph ;  the  defendant 
luust  also  prove  the  truth  of  the  heading.     (Monntnn,  v 


1S1> 


.nsritir.\rin\. 


n 


m 


"  <iil«„,  2  13.  &  A.l.  (}7;l :  Chnlmns  v.  Sh,„UI,  (I  C.  A-  P.  47 
Miiii,jni,i   V.  FJirai;!  t.lo,f,l,   Jj,i,    (l'.M)H)  UJ)   L.   T.  824; 
Tillies  L.  \l.'2Vt.) 

r.iit  wlxr..  tilt'  Jurist  of  til."  lilM-l  n.iisists  of  one  .sj^'ei 
•  hai^'e  wl.i.l,  is  proved  to  he  tllie,  the  .lefeii.hint  Heed  I 
justify  even  expression  whiili  he  lias  used  in  loiniiienti 
on  tlie  plaiiitirs  condiu-t.  Nor.  if  tlie  snhstantia!  iniimi 
tion   h..  ).roved  trno,  will  a  sliwiit  inaefuraev  in  one  of 

details  prevent  defendant's  suce lin«.  provided  sueh  iiu 

cmaey  in  no  way  alters  the  eoinplexion  of  the  affair,  a 
would    Jiave  no  different   effect  on    tli.>   ivader  than    tli 
which  the  literal  truth  would  produce.     (.{h:r<iUr  v    V 
/."//.  r,,..  ;{4  r,.  .1.  (I  j5.  1,^2;  11  j,„.  X.  s.  fili»:  l:nv 
<'.r)l;  r,  J5.   A-    S.  :J4(»;  cf.   SturlMI.'  v.    T,„i,;    4   A.   A 
lOKi;  /;/„/,,  V.  Stn-cit^,  4  V.  \-  F.  'iH'J:  11  L.  T.  .'J44.) 
epithets  or  terms  of  jreiieral  ahuse  1„.  us.d  which  do  not  a( 
to    the    sting   of    the    chai-e.   they    need  not    he  justifii 
{i:,1,nn<h    V.    /;,//.    1    iJinjr.    .j(,;j  .    .!/„,,/,,.„     ,..    Ihnmn: 
Jhiif,'.    N.   C.    7(17;  4  Scott,  r>;W  ;  ;J  Jlodjres,    iOS)  ;  hut 
they  insinuate  some  further  charf,'e  in  addition  to  th.-  ma 
imputation,    or    imply    som..    circumstance    su])stantial 
.i^'Univatiiif,'   such    main    imputation,   then    tliev   must    1 
jiistdied  as  well  as  the  r.'st.     (I'er  .Afaule,  J.,  in*  Ihhlum 

l:lurl,n...,l,   11   ('.  15.   U<).    00  r,.  J.    (.,   p    i,,.2.    ir,  J„j.    yj.j 

111  sue:  a  case  it  will  he  a  cpiestioii  for  the  jurv  wlietlu  r  ti 
sul.staiice  of  the  lihelKms  statement  has  heen  p'roved  true 
tlieir  satisfaction.  {l\Hrni„ii  v.  HI,,,;  I  Jnr.  820;  llnir 
V.  /,/o,/,/,  2  11  A  ('.  (i7S  :  4  J),  i^-  J{.  2;«);  1  ('.  it  p.  2'.t;" 
nrhmis  v.  .///,«,  H  Jnr.  X.  S.  118;  ii  F.  !v  V.  I'.ir,.)  "•'•' 
would  he  extiava-ant,"  says  Lord  Deiiman,  C.J.  (in  Cm,, 
v.  I.nrsnn,  H  \.  «  K.  7r,:};  1  I'.  A-  J),  l",  ;  1  W.  ^y  ,;.  , 
001  ;  2  Jiir.  !»1'.)),  ••  i„  say  tliat  in  cases  of  lihel  every  con 
meiit  upon  facts  requires  u  justification.  A  cominei 
may  introduce  independent  facts,  a  justification  of  which  i 
necessary,  or  it  may  he  the  m,.re  shadow  of  the  previoii 
imputation."  And  see  l..in,>,  v.  Itnnisi,!,;  No.  2)  4  L  J 
Ir.  Our..  '         ' 
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In  aetioii.s  on  the  tMSti  for  words  causiiiK  duuiage  the  pluiiitiff  has 
to  prove  tlmt  tiie  words  are  fulse;  it  does  not  lie  on  tho  defendant 
to  prove  tliem  true.     (See  Chap.  IV.,  antr,  p.  77.) 

llliiHfiiitiiiim. 

••I>.i,  iMli:ii.:.M.fi,iiii-,l,i-,  it  w.mMU.  M.,  i,l,..i  t,,  ill,.;;,,  liut  maii.lau;.-lit,i- 
lm,l  l»...n  ruMimitt.W.  )>..r.„i-^,-  -^lu-h  a  ,.1,m  \v..u1,1  ,„,t  v.uU-.  what  wis  i,„|,Mt.-l..r 
any  part  of  it."     IVr  Tin.lal,  I  '..I.,  in 

r/,ii/.M'ii  V.  I.itn „,,!,.  (i  Bin.-,  at  \>.  .)!».!. 

A  ik'lV'mlant  cannot  si.t  ,,nt  his  ,,wii  voriiou  ,)f  t!u'  ([.•fa;i:at.>ry  w.rjs  which 
dilfors  inatirially  fiMiii  t'n.is,.  -..-t  ,mt  in  tin."  St  ifiMJi.^nt  nf  Ciami  an.l  then  ploail 
that  his  ,,wn  v!i^vA~  aiv  tine  in  snhstan.v  ami  in  fa,  t.  "  It  i-  lil-  [iliMilin-  ti,a 
StatOMK'Mt  i.f  (  laini,  alli-iii-  that  thr  (h-l.-mlant  liail  Nii.l  th..  plaiiitiir  stoh'  a  pair 
»i  IxM.ts,  that  what  the  il.f,.n,lant  >ai,l  was  that  thf  pluintill  -  footman  stuk.  thi- 
tioiits,  ami  that  was  true." 

/.'.(«.(./.  V.  //m/./f,  [isicj]  1  Q.  B.  .-,71.  .-,7s;   (;.'   I.,   J.    ii    Ij    ;J10.    11 

W.  1!.  ;J7; ;  rw  I..  T.  717:  .-.  R.  ;i:iii. 
Ami  s(K>  riimiifi  V.  hi>lt,i,;  I'.f  <i.    1!.   I).  ,iss  ;  j8  L.  J.  ti.  I!.  .Ms  • 
:tT  \V.  1!.  (Wl ;  Cil  I,.  X.  2:!i.'. 
Th,' eilitoi- of  .nr  m.wspajH^r  call.',!  tho  clitor  ,>tam,thor  '•  a  Lion  ,.,lit,.r." 
Jnstitication,  that  th,-  plaintitf  hail  Ih...,!  i-,.nvi.to.l  .,f  f.-lony,  an,l  s.  iit.'n.-,-,!   to 
twlvc  months-  inipiisonin-nt.     Tli<.  Court  ..(  .\\>\k:\\  hild  the  \,\,-n  l«,I,  for  not 
avorrin- that  th.>  plamtitr  was  still  I'mlurin- tho  i.nnishni.'nt  wh,.n  the  wor.Is 
wore  i.ttorfl  ;  for  that  l,y  tho  9  0<o.  IV.  ,..  :il',  s.   :!,   a  i«.rson  who  has  l»...n 
.•onvi,to.l,)f  folony,  ami  wliohas  nii,l,ni.',ino  tho  full  lainislnnont,  is  in  law  i.,. 
lon-ora  folon.     [A  stn.n-  .h'oision  ;   for  onlinary    roail--rs  una,  ,,naii,t,,l  with 
that  statut,.  would  suroly  undorstand  "  folon  o,Iitor  "  to  moan  a  man  who  had 
l«-.'n  .onxi.t-d  of  folon.v,  hut  was  now  out  of  prison,  ,',litin,-  a  paiMT.     Th,'  foL.n 
whin  m  prison  is  usiuilly  lallod  a  "  .•,,nviit."] 

l.tf/ii.'iK  \./.i,fi„„i:  :',  K.\.  H.  I.-,.  ;!.-)2;  47  I,.  J.  V.\.   ITO;  j,-,  \V.  i;. 
7.-.I  :  :iU  W.  1!.  ;!0,5;  .•i7  L.  T.  ;;ti(l,  Hl!»;   U  fox.  f.  ('.  .11. 
Words  .omplain.'d  of,  that  tho   plaintiff  was  a  '-lilxdhms  journalist."     l'ro,d' 
that  he  hud  liUdlod  on,,  man,  who  Imd  rooovorcd  from  him  ,iamaf;os  iKMl,  holil 
insulBoioiit. 

ir-i.',/.//  V.  '■„„/.■.  „„,/  //„,/,„,  .(  K.vtli.  .(ll  ;  19  T..  J.  i:x.  I»l. 
I.iU.d.-,,.iii,lainod,.f:— That  no  Ihh-s  had  for  tho  last  so\ on  .voars  r,roiv.>d 
iustnutiim  in  tho  Froo  (nanunar  S,ho,d  at  I.iohtiold,  of  whirh  plaintiff  was 
lioad  ma.stcr,  d  tiiat  llio  di^oay  uf  tho  Sfho,d  soomed  mainly  attril)utal)lo  to 
tlio  plaintiff  s  vi.dent  oomluot.  I'lca  of  justitioatioii,  that  no  Uiys  had  in  fact 
roooivod  instruition  in  th..  sihool  for  tho  last  si^wn  y.  ars,  and  that  tho  plaintiff 
had  lioon  guilty  ..f  vi,,lont  oondiut  t,iwards  sovoral  of  his  soh.dars,  was  hold  had 
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oil  siKxiiU  (loinurivr,  liocnuse  it  wholly  omitted  to  connect  the  decay  of  the  8th.Jol 
with  tlu-  iilloj,'ivl  viulciue,  and,  tliorefore,  left  the  second  part  of  the  liliel 
unjustitiiil. 

Siiiit/,  V.  I'od-er.  Vi  M.  &  \V.  ■{:><) ;  U  L.  J.  Kx.  52  ;  2  I».  &  L.  391. 
Libc>l  cwmjilaincd  of:-"  I  «.c  that  the  rostoiation  of  Skiilau>,'h  Church  has 
fallen  nito  tlio  liai.d.  of  an  architect  who  is  a  Weslevan,  and  .an  have  no 
exiievience  in  church  work.  Tan  you  not  do  .sonicthinf;  to  avert  the  irreiiarahlo 
loss  which  must  Ih-  caused  if  any  of  the  masonry  of  this  ancient  f?em  of  art  l)e 
iKi'orautly  tanii>ered  with  :-  "  Justification  :  •'  The  facts  contained  in  the  let«  i 
are  true,  and  the  oi)ini,)ns  exi-ressinl  in  it,  whether  rif^ht  or  wron-  were  honee  \' 
held  and  e.-cpressed  I>y  the  defendant."  Particulars  under  this  pica:  "1  ,o 
plaintiff  cannot  show  exi)erience  in  church  work,  i.f.,  of  the  kind  which  in  I  » 
oi.inion  of  the  (h.fendant  was  rcquisit..."  /[,!,!,  that  this  wa.s  n,)  justification 
iill,  I)ecans..  the  letter  ol.vi.msly  meant  that  the  plaintiff  could  show  no  exi)erience 
in  the  work  which  he  ha.l  hcn-n  employed  to  execute.  Verdict  for  the  i.laintifT 
dumaf,'cs  ,•)()/.  ' 

Itoiterill  (iii'l  iiiiiillin-  v.   t\'l,i/l,liiwl.  11  L.  T.  .)8S. 
I,il.el  com]daincd  of  :-Thatthe  plaintiff  had  "  w/,-/," 'l,.„vinj- some  of  the 
tradesmen  of  th..  town  to  lament  the  fashionahle  character  of  his  entertainments 
Proof  that  he  had  ;nitM  the  town  leavin-  some  of  his   hills   uni.aid.  hehl 
insufficient. 

O'llii,,,  v.  /ti-i/nnl.  K;  M.  &  W.  Kiv;  IG  I,.  J.  l]x.  77-  H)  &  I,  .'Ml 
I.iU^I  complained  of:-That  the  iduintiff,  havin-  challenj^^d  his  opponent 
to  a  duel  spent  the  whul,.  of  the  n^ht  prccedinf.  in  practising  with  his  pistol, 
end  killr,!  his  opponent,  and  was  theicfore  puilty  of  murder.  Proof  that  the 
idnintitf  Imdkill.-,!  hiso],p„„,.„t,  and  had  l*en  tri-d  for  murder,  held  insulllcicnt. 
For  till  chai-L-eof  ],i.st,,l  jiiactisiuK  was  considered  a  seimrate  and  siilistaiitiai 
cliar{;o,  and  it  was  not  justified, 

//,MH,,n  V.  )ll,„i,r,.„l,  11  V.  v..  VIS-  20  I,.  J.  ('.  I'.  1.S7;  1,5  j„r  stil 
The  lihcl  complained  of  was  h.-uclcd-  ••  How  Lawver  \i.  treats  his  (■lienLs  •• 
follow-.l  by  a  ivport  ,,f  a  larticular  case  in  which  ,„'„■  client  of  Lawyer  ji  hi'd 
been  h.a.lly  treated.  That  particular  case  was  prove,!  to  l,e  correcth"-  reported 
l.ut  this  was  held  insufTicient  to  justify  the  headin-  which  imidicd  that  Lawyer 
H.  ifCinrti/!)/  treated  his  clients  badly. 

JHhIid/i  v.  I.iiliiiirr,  I  I,.  T.  77,5. 

See  al-o  Moi.uln,,/  v.  U'ollo,,,  2  1!.  A  Ad.  r,::i. 

I 'lull  Kit  IK  V.  Sliwhil,  (i  ('.  iV  |>,  ^-;,^ 

fkuunt  V.  I.,,n»  ,n,.l  „ll„rs,  .'i  lirod.  &   liinj-.   L'!(7  ;  7  Moore    ■'(H)- 
:i  1'..  &  AM.  702.  '  "     ' 

LilKd  complained  of:_That  the  plaintiff,  a  proctor,  ha.l  three  tim.-s  I „ 

suspended  from  practice  for  extorti.,,,.     P.oof  that  he  had rWen  sosuspende.1 

was  held  in.siitlieicnt. 

(■/<,rU,u    V.    J.,nr,„„,   li   Dinjj.    200;    ;(   M.   &    P.    ,i„3 .  «  Jji,,  ,     .^y- , 

I  M.  *  P.  ;t,v).  f^-    "' . 

See  also  Jiilnm  v.  (iiltini/s.  Cm,  Kliz.  2.')9. 
(Inxlhiiriir  v.  /toirmaii  niiJ  others,  9  liinp.  ,j,'}2. 
(■U„-ke  V.  Tmilor,  2  Ding.  X.  C.  0.M  ;  ;i  Scott79.i  :  2  Tr,«l^«.  6,5. 
llUi'kr  V.  ^trveiiH  niiil  otlirm,  4  F.  &  V.  2.'t2  ;   11  I,.  T.  .5i;i 
Hut  when  the  libel  complained  of  «xiM,scd  the  •'homicidal'  tricks  of  tho.se 
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impudent  and  ijrnorant  scamps  who  had  the  auilacity  to  pretend  to  euro  all 
diseases  witli  ono  kiii.l  of  i.ill,"  assorted  that  "  several  of  the  rotsut  rascals  had 
lK?en  convirtcd  of  manslau<;hf<r,  and  fined  and  imi.risoncd  for  killing  ih-ojiI.. 
wifli  enormous  doses  of  their  universal  ve-etaMe  biduses."  and  characterised  fho 
plamtifrs'  system  as  "  on,,  of  wholesale  iioisonin-"  ;  and  it  was  proved  at  the 
trial  "  that  the  i)laiiitifTs-  pill,.,  wh-n  taken  in  lar-e  doses,  as  recommended  l.y 
fho  plaintifTs,  were  hi^'hly  danj;erous,  deadly,  and  poisonous,"  and  ••that  two 
\m-»ms  had  dieil  in  con>e,iuen<c  of  takin-  large  quantities  of  them  ;  and  that 
the  peojde  who  admiuisteied  these  pills  were  tried,  convicted,  and  imi.risone.l 
for  the  mauslaushter  of  these  two  pers.uis  "  ;  this  was  held  a  sufficient  justilica- 
tion,  although  the  expressions,  ••scamps."  'Ta^als,"  and  "wholesale  poison- 
ing." ha<l  not  hwu  fully  substantiated  :  tlie  main  charge  and  gist  of  the  libel 
being  amjily  sustained. 

Mnrii^,,,,  V.  Ilitniifr,  W  liing.  X.  C.  7(>;  ;    1  Scott,  o.'i:! ;   ;i  Hodges,  lO.S. 
Efholl  v.   IliifKill.  4  ^r.  &  (ir.    lOilO;  ,-,  Seott,  X.  H.  8(»1  •  ^)  I)„wl 

X.  S.  (HI  ;  !:>  I,.  J.  c.  1'.  4  :  (J  Jur.  sm. 
S/i,irji  V.  SUjilienai'ii,  12  Ireil.  :H'< 
lint  where   the  def.ndant   called   the    i.lai.itifrs  '•thieves  .i„d   swindlers," 
particulars  delivered  un.ler  a  plea  of  justiHeation,  showing  condu.t  which  did 
not  amount  to  rrimiiml  dishonesty,  were  held  insnffiiient  and  stru<k  out. 

IIV/„;,f,-,   Iteit  ami  (■„.  V.   Markhnni.  (lilOl)   is  Times  I.,  li    1-|;(  • 
[V.Wi]  ih.  7(j;j. 
Lik.l  complained  of  :-••  1...  1!.,  and  G.are  a  gang  who  live  by  card-sharping." 
lleas:  Not  guilty,  and  a  juatilication  giving  several  specific  in.stanees  in  which 
pers,ji,s  name.1  had  been  cheate.l  by  the  trio  at  cards.     //,  /.I,  l,v  ( 'o,  kburn  ( '  J 
when  two  specific  instances  had  been  j.roved,  that  the  j.lea  had  been  proved  iii 
substance,  and  that  it  was  not  necessary  to  prove  the  other  instances  alleged. 
/!.  I'lw.  I.iimhri  V.  /.(ili(,iii/iirr,  1 J  (  ox,  ( '.  (_'.  4\<<. 
And  see  IVi/hnett  v.  Ilarmn-  iiikI  ■.i„„t/„r,  S  C.  &  1>   tjji.j 
The  libel  complained  of  was  a  notice  publishe.l  by  a  railway  ..ompany  t,.  the 
efleet  that  the  i.laintifT  had  been  convi..ted  of  riding  in  a  train  for  which  his 
ticket  was  not  available,  and  wa.s  sentenced  to  be  fined  1/.,  or  t,.  thi-ee  weeks' 
.nipns,„.„„>nt  in  ,l,.fa„lt  of  payment.     Proof  that  he  had  bem  so  convicted  and 
*'", ,    "„;""'  ^''"tenced  to  a  fortnights  imprisonment  in  default  of  payment, 
tiel.l  sum.  u.nt ;  as  th- err.-r  could  not  havo  made  any  ditf.r.nce  in  the  effect 
which  the  notice  wouM  proiluce  on  tho  min<l  of  the  ].u'blic. 

.tlejr,u„ler  v.  A'.  /'  /.>,/.  (',,.  M  L.  J.  U.  I!.  ].y>  ;  U  J„r.  X  S  r,19  ■ 

law.  i{.  (Ml ;  6  li.  &  a  :tK). 

J!ut  where  a  placard  stated  that  the  plaintiff  (giving  his  full  name  and 
address)  had  been  convi.fe.l  of  a  breach  of  the  by-law.-,  an,I  sentence.l  to  a  line 
ot  ono  shilling,  „r  ui  default  to  imiirisonment  for  three  days  with  ihiid 
lAliouii,  the  last  three  words  being  printed  on  a  ,.ei,arate  line  "in  largo  capital 
letters,  whereas  no  hard  labour  had  been  imposed  by  the  sentence,  the  jury 
lound  a  verdict  for  the  plaintiff  for  2001.  damages. 

(Iir,,„)i  V.  .V.  /■:.  /!,/.  Co.,  18  L.  T.  7;iN. 

JI'H!/'  V.  a.  K.  lii/.  Co.,  Iti  W.  n.  <)08;   18  L.  T.  482. 

See  also  Imi)  v.  t.uiraim,  1  A.  iV  E.  TH.., 

Eihranh  y.  }MI  ami  others,  1  liing.  |();i. 

Ti,ll,t  V.  r,»,/,rr,   7  K.  4  li.  c^j,  .    .jJi  y^    J   Q    jj     ^,, .  .    .J  j|,j.    j^   s,    .|j. 


isi; 


.irsriFiiWTios: 


This  rule,  that  the  wholo  of  the  liht'l  must  bo  justilietl  to 
t>nal)le  the  (Icfeiidaut  to  succeed,  ai)j)lies  to  all  cases  of 
reported  speeches  or  repetitions  of  slandir.  'J'hu  if  the 
lihel  complained  of  be,  "A.  said  that  the  plaintiff  had  been 
f,'uilty  of  fraud,  Ac,"  it  is  of  no  avail  to  plead  that  A.  did 
in  fact  make  that  statement  on  the  occasion  specified. 
Each  repetition  is  a  fresh  defamation,  and  the  defendant  by 
repeating  A.'s  words  has  }nade  them  his  own,  and  is  legally 
as  liable  as  if  he  had  invented  th(>  story  himself.  To 
succeed  in  the  action,  the  defendant  nmst  not  merely  show 
that  A.  did  in  fact  say  so,  but  must  go  on  to  prove  that 
every  statement  which  A.  is  reported  to  have  made  is  true 
in  substance  and  in  fact.  A  previous  jiubliration  bv 
another  of  tlie  sann'  defamatory  words  is  no  justitication 
for  their  repetition.  (See  ((((/,■,  ('liii)».  VF.,  pp.  172— 17'.t.) 
Still  less  is  it  any  evidence  of  their  truth.  (/,'.  v.  \,'inii,iii, 
1  K.  A-  B.  208,  -V.S;  :!  ('.  A  K.  I'.-.L' ;  J)ears.  ('.  ('. 
.So;  22  L.  .1.  Q.  r,.  ]-,<;;  IT-Iur.  (;I7.)  Particidars  will 
be  ordered  of  any  plea  which  leaves  it  doubtful  whether 
the  defendant  intends  at  tlie  trial  to  say  that  A.'s  words  are 
true,  or  merely  to  prove  ♦hat  A.  said  so— evidence  of  which 
might  tend  to  mitigate  the  damages,  though  it  would  be  no 
answer  to  the  action,  tllnin.ssii  w  \\'ri<ilit,  Ttl  Ij.  J.  Q.  ]5. 
rm  ;  ;U'.  W.  I!.  S7H  ;  ;V.»  L.  T.  71*5  ;    I  Times  !..  I!.  ry[H,  ■ 

Tlie  opposite  (liH'triiH' was  laid  down  in  the  foiii-ili  resoletioi  .., 
thi'  J-:(iH  (if. \nrtli, I wplfiii'ii  Ca.ir,  12  l!(.p.  1:(1,  but  that  Ciiso  iievor 
professed  to  aiiply  to  auiioiis  of  lilid.  Imt  to  actions  for  sluiider  only; 
and  even  in  actions  of  slimdci-  it  is  no  loiimn-  law.  (Seo  iiii'f,. 
pp.  17iJ— 171");  /*,  ('n:<jii.iii,i  V.  WiHiahji,  ',  Wiw^.  ;i<,l-2  ;  -J  ^r.  \-  p. 
(!!».');  M'l'hris.o,  y.  /(„,(/V/.v,  1(»  ]!.  \-  C.  270;  ,")  ^f.  .^-  )!.  2."p1  : 
U'litl.iii  v.  //.<//,  L.  It.  :l  (,».  IJ.  ;!<)(•.:  ;{7  ],.  .7.  n.  li.  !•',-,■  jn 
W.  I!.  8r.7;  18  L.  T.  r»U.) 

It  was  considered  that  this  rule  pressed  too  severely  npon  news- 
paper proprietors  and  editors,  who  had  in  the  ordinary  course  of 
tlieir  business  i)resented  to  the  jMiblic  n  full,  true,  and  iniiiarlial 
ftooi-unt  c,f  wimt  reiilly  took  iiiiice  at  a  public  nieetnit,'.  considering 
no  doubt  that  thereby  tliey  were  nier.dy  doiiif,'  their  duty,  wiiereas 
the  law  held  tlieui  guilty  of  libel.     And  so  the  second  section  of  llie 


ni:i'i:ririns\ 


is: 


Newspaper  Libel  and  Registration  Act  was  passed  in  lH81  for  their 
protection  ;  and  as  that  proved  insuflicient,  a  wider  privilege  was 
conferred  on  them  by  section  1  of  the  Law  of  Libel  Amendment 
Act,  18H8.  (See  //.-.•(^  pp.  :}-2H— !j;JG.)  Fair  and  accurate  reports  of 
judicial  and  parliamentary  ))rocee(liiif,'s  were  already  privileged 
(]u>Ht,  pp.  307— 3-2H). 

lUustnitioHK. 

Woortolil  Diiuiels  tliat  M't'liorrtou  was  iiisDlvciit ;  Daniels  went  about  toUiii.,' 
his  frioiids,  "  Woor  says  M-I'hcrson  is  insolvent."  Pn.of  that  Wi.nr  liail  in  fact 
saiil  so  was  hold  no  answer  to  thi>  action.  Daniels  was  liable  in  damages  nnless 
ho  (•■iiiM  also  prove  the  truth  of  Woor's  assertion. 

M'l'heiium  V.  Daiiifli,  10  1$.  &  ('.  L>(i:t  ;  .",  M.  S  ]{.  o,-,i_ 
A  rinnour  was  current  on  the  Stock  E.xclmn;.'e  that  the  chairman  of  the 
S.  v..  l!y.  Co.  had  failed;  and  the  shares  of  the  comimny  conse<|uently  fell ; 
thereujion  the  defendant  said,  '•  You  have  heard  what  has  caused  the  fall— 1 
mean,  the  rumour  alxiut  the  South-Eastern  chairniiin  having  failed;-"  //,/,/, 
that  a  plea  that  there  was  in  fait  such  a  rumo\ir  was  no  answer  to  the  action. 

Waa-ii,  V.  H„U,  L.  U.  -A  (J.  1!.  ;i<t(i;  ;f7  L.  J.  (i.  ]!.  nv,  ;   1«  W .  ]{. 

.SJT;  HI,.  T.  .i(il. 
/tirhiinls  V.  Itifltiirih,  •_>  Moo.  &  I{ob.  ,•„•):. 
At  a  niet>tiiiK  of  the  West  ilartleixxd  Iniprovement  Commissioners,  one  of  the 
commi.s.sioners  made  some  detamattiry  remarks  as  to  the  conduct  of  the  former 
.secretaiy  of  the  liishop  of  Duiham  in  procuring  from  the  IJi^hoji  a  licence  for 
the  I  haidain  of  the  West  llartlciHird  cemetery.  These  remaiks  were  rei>orted  in 
tlie  local  newsjiaper  ;  and  the  secretary  brought  an  action  against  the  owner  of 
til.  iiew.si.ai.er  for  libel.  .V  ])l.-a  of  jn.stilicati..n  alleging  that  such  remarks  were 
iM  fact  mai'.e  at  a  puldi.'  meeting  of  (he  commissioners,  and  that  the  alleged  libel 
wa>  in  impartial  and  accurate  report  of  what  took  place  at  such  meeting,  was 
h"ld  bad  on  demurrer. 

/'.('/.•".«  V.  /(»„../„,  7  K.  &  U.   •-':!!»;   in  L.  J.  (i.  li.  1(»1  ;   W  ,)ur.  X.  S. 

•ii:) :  .•)  W.  1!.  j.-,;i ;  -js  r,.  T.  (Old  .S.)  ji;,-,. 

So  also  a  newspajier  proprietor  was  held  liable   for  publishing  a  report  made 

to  tlie  vestry  by   tlieir  medical  otiicer  of  health,  even   although  the  vestry  was 

rwiuned  by  Act  of  rarliament  sooner  or  later  to  publish  such  reiiortthemsi.lves. 

l;,tili„in  V.  firkhuni.  7  11.  \  X.  S91  ;  :il  I,.  J.  Kx.  l;ia;  s  Jur.  X.S. 

179;  10  W.  li.  .JL't  ;  .J  I..  T.  SJC. 
See  also  Vhiirlliiii  v.  Il'((»i)„,  (i  C.  &  V.  .'(S,-). 
So  even  in  reports  of  judicial  proceedings,  which  if  fair  and  accurate,  are 
privdegi'd,  if  the  reporter  merely  sets  out  the  facts  as  stated  by  counsel  for  one 
Iiarty,  and  does  not  >.'ive  the  evidence,  or  nu-rely  says  that  all  that  counsel  stated 
w:is  proved,  a  justiliialion  that  counsel  did  iu  fact  suy  so,  and  that  all  he  stated 
was  in  fact  proved,  is  insulficient ;  the  facts  stated  by  counsel  must  also  be 
.justified  and  ]iroved. 

/.<■»■/'(  V.  Willi,,;  I  U,  A  Aid.  mo. 

S,wu:l,Ts  V.  .Vi'-'-'.-i,  ;j  M.  iV:  1',  .VJO;   fi  liing.  I'l.'i. 

Soo  also  riinf  V.  I'iU,  I  It.  \  C.  -173 ;  (I  D.  i:  li.  .y2H  ;  and  the  remarks 

of  T.ord  CamplK'U  in 
/.twit  V.  Lery,  E.  B.  &  E.  o44  ;  27  L.  J.  Q.  II.  282  ;   J  Jur.  N.  S.  970. 
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It  i«  lilioUous  to  publish  a  highly-iolourcil  iiocoui't  of  jiiilicial  proccMiiigfs, 
iiiix'^1  with  tli'3  ri'i)>rter's  own  oln.nv.iti  m-  iiiij  con.;.i~ioii»  upon  wliat  passcil 
ill   Coillt,  coiitiiiiiiiif;  an  iiisiiiuafion  that  tho  |>laintilT  liai  roniiiiittwl  ptTiiirv  ; 

1111(1  it  is  no  jiistitii-atioii  to  |iick  on*  smli  parts  of  tlii'  lihi'las  cimtaiii  an  a unit 

of  thi'  trial,  ami  li  plcal  that  sur'i  parts  uro  true  ami  aicur.iti',  loaviiifi;  tlio 
cxtraiinous  matter  ulti'j,'i-tliir  uiijustilii'il. 

,S7//fi   V.    .V(>/./.i.  7   Hist,  4ft.i  ;    sami'   i-aso  .iii'/  iinniini    < ''in-  \.  ■/iiiie.i, 

;f  Smith,  l!tl. 
I!nl„,l^  V.  /l,:,u„,  10  Biiig.  jli»;  4  M.  *  Scott,  KIT. 


JiiKtil'iiiiiii    I'll  It   of  Ihr    }\'iirih. 

A  plt'ii  of  justification  will  not  be  a  bar  to  the  action, 
unless  it  justifies  the  whole  of  the  words  set  out  in  the 
Statement  of  Claim.     Still,  the  defendant  may,  in  mitiga- 
tion of  damages,  justify  part  only  of  the  words,  provided 
sneh  part  contains  a  distinct  imputation    which   can  be 
separated  from  the  rest.     (Per  Tindal.  C.J. ,  in   Ciiirl.e  v. 
Tiiiilor,  2  Bing.    N.  C.  ()('.4  ;    :5  Scott,  iir) ;  -2  Hodges,  (','}.) 
Thus  he  may  sometimes  justify  one  portion  of  the  libel  and 
plead  privilege,  or  pay  money  into  Court  for  another  portion, 
or  he  may  deny  that  he  ever  spoke  or  [uiblished  the  rest  of 
the  words.     But  in  all  these  cases  the  portion  justified  must 
be  fairly  severable  from  the  remainder  so  as  to  be  inteHi- 
gil)le  by  itself,  and  must  also  convey  a  distinct  and  separate 
imputation    against   the    plaintitV.       (M-dminr  v.   Cminni, 
11  M.  ^-  W.  -iHT;  12  L.  J.  Kx.  204;  2  Dowl.  X.  S.  TC.'.t ; 
Clnniliill  V.  IhiiiK  2  B.   t  Aid.  (iH;-)  ;     1  rhit.  -IHO;   lli,l„;ls  v. 
Il.inni,    10    j;ing.    olK  ;    4    M.   A-    Scott.  407;   lllililnlpli   v. 
Chiimhifhujii,-,    17    Q.     15.    ;J;>1  ;     .Oor/.s     v.     llillliuj,     (iH'.Ui 
H  Times   li.  \\.  ')H  )     And  the  i-laintitl'  must  not  be  left  in 
doubt  how  much  tiie  defendant  justifies,  and  how  nnich  he 
does   not.     (lliwltiij   v.    '.h,ll„r,  2;J  Q.  15.  J).  ;5H,S ;  oS   L.  .1. 
Q.  B.  r,4H  ;  ;J7  W.  H.  r..S4 ;  (11  L.  T.  2;}().) 


Jiislij'iiitiii   llir    liniiiiiiili). 

Again,  the  i)lrtintiff  often  attempts    by  the   aid   of   an 
innuendo  in  his  Statement  of  Claim  to  give  the  words  a 


■irsrii-YiNd    Till-:  issii-:sh<>. 
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secondiiiy  meuniiig  ditteicnt  fioui  that  wliidi  tlify  \v(  nltl 
naturally  bear.     In  such  a  i-asc.  the  d'-fcndant  may  justify 
the  words  either  with  or  without  the  nieaniiij,'  allej^'ed  in 
such  innuendo;    or  he  may  do  botli.*     {Widl.in  v.    Ihill, 
L.  1\.  8  Q.  B.  :J'.)(')  ;  :57  L.  J.  Q.  ]J.  I'io  ;  IC,  W.  R.  Hhl  ■  18 
L.  T.  iiCil.)     He  may  deny  that  the  pjaintitt'  puts  the  true 
construetion  on  his  words,  and  assert  that,  if  taken  in  their 
natural     nd  ordinary  meanin;,'.  his  words  will  Ite  found  to 
l)e  true  ;    such   a  plea  involves  the  justification  of  every 
injurious  imputation  which  a  jury  may  think  is  to  he  found 
in  the  alleged  lihel.     (/>';/%  \-  l-'iii"ii'i'il  X<irs,  lj,l.,  [1!)()7J 
1   K.  B.  at  p.  507.*     Or   he  may   boldly  allege    tiiat    the 
words  are  true  ^'ven  in  tue  worst  signilication  that  can  be 
l)ut  upon  them.     But  a  defendant  may  not  put  a  meaning 
of  his  own  on  the  words,  and  say  that  in  that  sense  they 
are  true;  for  if  he  deny  that  the  meaning  assigned  to  his 
words  in  the  Statement  of  Claim  is  the  correct  one,  he 
nnist  be  content  to   Icive   it  to   the  jury  at   the   trial  to 
determine  what  meaning  the  words  naturally  bear.     (/>/>'///- 
/'*•/'/'/'■  v.  Lutiithr,  VI  W.  W.  «7H;  10  L.  T.  SIC).)     Nor  may 
he  [)Iead  :  "  I  did  tiot  publish  precisely  the  words  stated  in 
the  claim ;    but  something  similar,   and    that   something 
similar  is  true  in  sul)stance  and  in  fact."     {llnssiini  v.  Ihtilijf, 
[18<.)8]  1  Q.  ]}.  r)71  ;  C.-i  L.  J.  Q.  K  81-2.)     If  the  defendant 
pleads  simply  that  the  words  are  true  without  any  reference 
to  the  innuendo,  he  nuist  be  i)repared  at  the  trial  to  prove 
the  words  true  in  whatever  sense  the  jury  may  think  it 
right  to  put   upon  them,     (l-'md  v.  /.'rx*/,  (18'.»4)  11  Times 
L.  \\.  W'l.)     But  if  he  pleads  in  the  more  (juaiilied  form  that 
"the  words  without  the  saul  meaning"  are  true,  he  will 
not  be  allowed  at  the  trial,  should  the  jury  deem  the  said 
meaning  the  true  oiU',  to  turn  round  and  give  evidence  that 
the  words  in  that  sense  ar<'  true. 


•  III  Ireland  the  defeiuliiiit  must  justify  tho  iiinucmli)  us  well  :is  tho  words  ; 
lie  cannot  justify  the  words  without  tho  iiieiining  which  tho  pliiintiff  has  thought 
fit  to  put  ujion  them.    {Hurt  v.  Iluvh,  Ir.  H.  7  C.  I..  551.) 


#1 
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Illii»h(ition. 

Tl».^  (lofeiulatit,*  iniblish.Ml  what  w.is  perlVctly  tnie,  that  .iii.l{?meut  IulI  l»-on 
roc.vercKl  a-uinst  the  iiliiutitT  it.  tho  C.unty  Curt  for  'JT/.  1".  •>•'.  Hut  tliey 
iml.li.-he.l  it  in  a  tia<h>  gazette  by  ihe  side  oi  -  llaukriil.tcy  Noti.es  "  aii.l  items  as 
to  ••  Hills  of  Sale."  and  it  was  h  l.l  that  th.'  juiy  mi-ht  proiwily  lin.l  that  Ihe 
wor.ls  so  j.uMisluMl  implied  tint  the  plaintilt  was  un^l.le  t.)  satisfy  the  Miid 
jnd-ment  or  pay  his  iust  debts.  And  the  defendants  could  not  |«.ssil.ly  justify 
their  words  in  this  -ense.  lieciiuse  the  i.laintiff  had  paid  olV  tlie  jud-ment 
iHfon-  the  date  of  the  defeu.lants'  publieatioii.  Verdict  for  the  plaintilf  for 
'J.V.  damages. 

Willianti  V.  Smith  <u,<t  „„f<ther,  -I'l  (i.  li.  1>.  l-!l  ;    .<8  I'-  J-  <'    !''■  -'  ; 
;t7  W.  11.  !•«;  J!»Ii.  T.  7.)7. 


/'/(■<(    /(/'  .li-'iliiiitioii. 

A  jntstilication  must  iilways  l)e  speciiilly  pleadctl.  iuul  willi 

surticieiit  paiticulaiity  to  ('nal)le  the  i)laiiititf  to  know   pic- 

cisely  what  is  the  cliarge  he  will  have  to  meet.     Where  the 

words  complained  of  are  precise  and  convey  a  specitic  charf,'e 

in  fnll  detail,  it  is  snlUcient  to  plead  that  they  are  "  true  in 

suhstance  and  in  fact,  "  and  no  particulars  are  necessary. 

(dnriloii  ('iinimiini  V.  Cnrii  and  otlurs,  (1H91)  7    Times  L.    l\. 

408.)     Bnt  where  a  vague  general  charge  is  made,  as,  for 

instance,  that  the  plaintiff  is  a  swindler,  it  is  not  sutlicient  to 

plead  that  he  is  a  swindler ;  the  defendant  must  set  forth  the 

si)ecitic  facts  which  he  means  to  prove  in  order  to  show  that 

the  plaintiff  is  a  swindler.     {I'Jiisoii  v.  SIikiiI,  1  T.  U.  T-IH  ; 

/iiTiiihrni   tiiitl    irir'r  v.    Lahoinhcri.,    [IH'.UJJ    '1   Q.    !>.    IHIJ ; 

C.S  L.  J.  Q.  15.  H<t ;  41  W.  R.  075  ;  OU  L.  T.  172  ;  Anu,U  •('■ 

llntin-  V.  Unthwilnj,  [I'.tOB]  2  K.  B.  lol  ;  77  L.  •).  K.  P..  aSl : 

'.»H  L.  T.  777.)      And  the  particulars  delivered  must  .justify 

the  precise  charge,  and  not  some  similar  charge  which  falls 

short  of  the  one  in  fact  made.     {ll'n-iiJin\   lUit  d-  ('».   v. 

MndlouiK  (r.>Ul)  IH  Times  L.  K.  143;  (11102)  //-.  7t);J.)      A 

plea  of  justification  is  always  construed  strictly  against  the 

party  pleading  it.     {l.riimdii  \.  I.Ktiiinr,  ii  E\.  1).   15,  ;352.) 

"  The   plea   ought    to   state   tlie   charge    with    the    same 

precision  as   in  an  indictment."       (Per  Alderson,    B.,  in 

Jlldiiiholhim  V.  L.acli,  10  M.  i"  W.  303  ;  2  Dowl.  N.  S.  270.) 


'/"It  /•/./■.■.(/</,/(.  1^1 

And  at  th.'  trial  it  lunst  !.,■  i)rov<'(l  as  strictlv  as  an 
imlictnit^nt  for  tl...  ..tience  whirl,  it  iniput^.s."  ,1',,,. 
lindal,  ('..I..  Ill  (  7/«,/w  v.  Sh„rl.rll,  (i  (•.  .v  P.  at  i.  47H 
Vvr  \Am]  l)(>m.ia.i,  VJ.,  in  Ifillm,!/  v.  Normn;  8  C.  a"i'  at 
V  <'''-»7.|  Tn.l.....],  it  is  said  that  if  the  words  amount  to  •. 
eharg..  of  fdony,  and  the  dofcndant  jnstilies,  and  the  jnrv 
lind  th.  ,.loa  proved,  the  plaintitf  may  at  o.u-e  he  put  .'.pon 
his  trial  hefore  a  pet.y  jury,  without  the  necessity  of  anv 
l.dl  l.<Mn-  foun.l  l.y  a  grand  jury.  ,lVr  J.ord  Iw^ivon  in 
Cnul.  V.  l')rl,l,  S  Ksp.  1;M.  S,.e  the  note  to  /V«.s.s,r  v".  //«„v, 
'2  V.  iV  P.  422  :  .fi)liiisf,ii  v.  ItmniiiiKj,  V>  ^fod.  217.) 

Placing   a  justification    on    the'  record    is  not  hy  itself 
evidence  of  malic-  on  the  part  of  the  defendant  :  hut  it  will 
certainly  tend  to  aggravate  tlw  damages,  if  th..  defendant 
either  ahandons  th..  plea  at  the  trial  or  fails  to  prove  it 
{liannd   v.   /■;,.//„..    12    M.    .V   W.   50,S  ;    ini.s.n  v     Hohu,'- 
-»,  7  Q.  B.  <',8 :  ML.J.Q.   |;.   l,,;  ;  U  Jnr.   72.;;  ,sv,„/,..,, 
y.  Lohnmm,  12  (,).   15.    oil;   ],s   L.  J.   Q.   Jj.   7;j  ;    i.-j  .j„, 
187;    CiUilfuU  \.    Whitmnlh.    IG    W     1{     «»3(;  ■    is    I      'I' 
527.)  '      ■    '       '     '^    ^^-    -I- 


In  a  cnnunal  case  it  is  not  sullieieut  to  provo  the  truth  of  tl,,-  VM  ■ 
.0  defendant  must  also  prove  that  it  ^v^s  f,.r  tl.e  public  benefit  tliat 
the  matters  charged  should  l;epuljh«lied((j  A- 7  Vict,  c  <Hi   s  (i    u,„i 
p.  173).     And,  indeed,  before  1H13  the  truth  of  tl.e  libel  wits  „o' 
defence  at  all  to  an  indictment :  the  maxim  prevailed,  "  the  -reater 
the  truth,  the  greater  the  libel."    Yet  it  was  ahvavs  otherwiscMvith  a 
civil  action  ;  there  the  truth  was  always  a  con.plete  defence.     For  in 
a  c.v.   action  the  benefit  or  detriment  to  the  public  is  not  i„  issue  ; 
the  plamtitr  is  seeking  to  put  in  his  own  pocket  dama.'es  f„r  an 
alleged  injury  to  a  character,  to  which,  if  the  words  be  true,  he  had 
no  right.      It  has  been  urged  that  an  action  ought  to  lie,  where  tlie 
pla.nt.fTs  antecedents  have  been  maliciously  raked  up  and  wantonly 
published  to  the  world,  without  any  benefit  to  society.      Yet  it  is 
difhcult  to  see  how  any  change  can  be  made  in  the  law  in  thi.s 
respect.     It  is  part  of  the  punishment  of  a  wrongdoer  that  he  .^an 
never  escape  from  his  misdeeds.     And  as  a  rule  the  strictness  with 
which  a  defendant  is  made  to  prove  his  plea  of  justification  is  a 
Bufficient  protection  against  malevolence:  for  if  a  man  is  really 
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malicious  in  mukiiig  a  Htatenieut,  he  is  almoBt  sure  to  go  beyond 
the  truth,  iiiul  say  too  much. 

In  Rome  the  truth  of  the  lilnil  was  a  defence  hoth  to  criminal  and 
to  civil  proceetlings.  "  Eum  qui  nocenteni  infaniuvit  nan  esse  bonum 
lequuni  oh  eam  rem  conilemnari. " — PauU  Sent.  V.  4. 
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Canadian  Notes  to  Chapter  VII. 

Justification. 

Alb(rla.-(l)  If  truth  of  an  alleged  libellous  statement  is 
proven,  the  defendant  is  not  liable  for  damage  resulting  to  the 
plaintiff  from  any  improper  inferenee  drawn  froni  the  fact  stated. 
(2)  In  an  action  for  daiiiajjes  for  publication  of  a  libel,  a  plea  of 
.iustitieation  places  upon  the  defendant  the  onus  of  proving  the 
truth  of  the  assertion:  and  tiiis  onus  is  not  diseliarged  by  simply 
proving  facts  from  which  the  truth  of  the  libel  might  possibly  be 
inferred ;  the  inference  from  the  facts  must  be  necessary  or  inevit- 
able. (3)  The  plea  of  "fair  connnent"  is  only  referable  to  a  ease 
where  th.'  facts  taken  as  the  basis  of  the  comment  are  either 
admitted  by  all  the  parties  or  proven  to  be  true.  (4)  Tlie  facts 
alleged  in  support  of  the  plea  of  justification  will  be  taken  into 
consideration  in  awarding  damages.  Patterson  v.  Plaindealer 
Co.,  2  Alta.  R.  29. 

Maiiifoba.—WlK're  there  is  on  the  record  a  plea  of  justification, 
the  plaintiff  may.  if  he  chooses  in  tiie  first  instance,  meet  the  justi- 
fication, or  he  may  leave  sucii  proof  until  the  reply.  He  cannot, 
liowever,  divide  his  proof,  calling  .some  evidence  to  meet  the  justi- 
fication in  the  first  instance,  and  more  afterwards  in  reply.  :Martin 
V.  Free  Press,  7  JIan.  R.  50,  affirmed,  21  Can.  S.C.R.  518. 

Ontario.— It  makes  no  difTerence  on  the  question  of  ju.stification 
that  the  defendants  were  only  reporting,  or  purporting  to  report, 
the  words  of  another.  No  one  can  escape  the  consequences  of  pub- 
lishing a  libel,  or  slander,  becau.se  some  other  person  is  the  author 
nnd  liecause  that  is  at  the  same  time  stated.  Nor  can  it  make  any 
difference,  for  this  purpose,  whether  the  repetition  or  report  of  the 
words  is  accurate  or  inaccurate  (that  question  arises  on  a  defence 
of  fair  and  accurate  report  only).  If  the  words  used  be  true  in 
substance  r  id  in  fact,  the  plaintiff  cannot  recover.  He  .sues  for 
the  ,njur>  liis  reputation  has  sustained  by  having  his  conduct 
falsely  el  .  aeterized ;  he  can  have  no  damages  if  it  were  truly  so 
characterized.     Macdonald  v.  Mail  Printing  Co.  (1900),  32  6.R. 

Pleading  justifieation  in  an  action  of  slander,  where  no  .Utempt 
18  made  to  prove  the  plea,  is  not  in  itself  evidence  of  malice  entitl- 
ing the  plamtif?  to  have  the  ease  submitted  to  the  jury,  the  words 
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in  question  having  been  spoken  on  a  privileged  oecasion.     Corridan 
V.  Wilkinson,  20  A.R.  184. 

Where  there  hi-c  iiinn'  is  lies  than  one  the  pleading  on  one  of 
them  eannot  be  used  us  evidenee  to  establish  the  opponent's  ease  on 
another.  It  would  be  astounding  if  the  plea  of  justification  were 
BufiBcient  of  itself  to  establish  the  allegations  in  the  declaration. 
It  is  altogether  anotln  i  (juestion  whether  when  the  defence  of 
privilege  has  failed  it  may  not  be  looked  upon  as  s  le  evidenee  of 
malice  in  aggravation  of  damages.  Corridan  v.  Wilkinson,  20  Ont. 
App.  R.  185,  per  Osier,  J.A. 

Where  the  defendant  adopts,  by  his  pleading,  the  meaning 
which  the  plaintiff  has  assigned  to  the  words  in  the  innuendo,  a 
plea  of  justification  nmst  justify  the  words  in  that  sense,  but  if 
the  meaning  assigned  in  the  innuendo  is  denied  by  the  defendant, 
he  may  plead  that  the  words  in  their  natural  and  ordinary  signifi- 
cation are  true.  So,  if  the  libol  complains  of  niiseonduet  imputed 
to  the  plaintiff  in  respect  to  his  business  or  employment  and  is 
consequently  actional)le  without  any  innuendo,  and  if  the  plaintiff 
failed  in  placing  upon  the  libel  the  meaning  he  intended  by  the 
innuendo,  he  may  n'cover  without  the  innuendo,  and  the  defend- 
ant's plea  that  it  wjus  true,  as  stated  in  the  alleged  libel  setting  out 
the  «()nls  of  same,  may  In-  taken  to  be  a  justification  of  the  libel 
witiiout  the  innuendo.  Tench  v.  Swinvard  (I8t)!)).  2!l  I'.C.Q  I! 
319. 

As  to  an  assertion  in  the  libel  complained  of  iu  Brown  v.  Beatty, 
12  U.C.C.P.  107,  that  the  plaintiff  "left  Now  York  with  his  credi- 
tors in  the  iurcli,"  defendant  i)lea(led  that  before  tlie  allesreii 
grievances  the  plaintiff  resided  in  New  York,  and  came  to  Canada 
permanently  to  reside,  without  having  j-aid  (.r  satisfied  his  credi- 
tors in  New  York :  Held,  upon  demurrer,  bad,  as  for  all  that  was 
stated  in  the  plea  the  plaintiff  might  have  left  New  York  with  tli>> 
consent  and  approbation  of  his  creditors.  As  to  a  charge  claimcil 
as  libellous  in  the  same  ease,  that  the  plaintiff  "resorted  to  that 
style  of  financiering  whieli  in  .lie  vernacular  is  called  swindlinrr." 
defendant  pleaded  that  the  plaintiff  obtained  from  one  W.  R.  B 
a  certain  promissory  note,  with  the  understanding  that  he.  W.  R. 
B.,  should  at  the  maturity  thereof  pay  tiie  amount  actually  diir 
between  the  plaintiff  and  himself,  and  that  the  plaintiff  shouM 
r.iire  th-  note;  and  that  W.  H.  B.  did  pay  plaintiff  the  amount  >.. 
due,  but  plaintiff  did  not  retire  the  note,  .ind  W.  R.  B.  ;  sn- 1 
thereon.  Secondly,  that  the  plaintiff  obtained  from  one  W,  :i 
promissory  note  for  $200,  and  upon  its  maturity  a  renewal  for 
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$100  and  $100  in  cash,  upon  the  express  understandintf  that  he 
woul.l  retire  the  $200  note,  which  he  did  not,  but  u«.i  and  appro- 
priated the  fund^  and  r- n  aote  to  his  own  use:  Held,  that  the 
receipt  and  application  ol'  <;  e  funds  as  above  stated  did  not  in  the 
first  case  amount  to  swindling;  and  that  the  facts  of  the  second 
ea.^  stated  as  «  justification   were  sufficiently  stated    to  entitle 

r  c  c  I  °^  *-  *''"  ''^'''■'''"°  °^ "  ^"'^'  """■''°°-   ^"'^^  ''■  ^^""y-  ^2 

(;>»r6,r  -Imputations,  even  the  truest,  are  equaliy  regarded  in 
law  as  calumnies,  and  the  defendant  to  an  action  fo.  damages  for 
defamation,  cannot  be  allowed,  except  in  rare  instances,  to  estab- 
lish the  truth  of  the  imputations  in  order  to  exeu.se  his  act.  In  the 
present  ease  the  defend«nt  was  not  allowed  to  do  so,  especiallv  as 
t.Mresh  imputations  made  in  his  defence.  Wineberg  v.  Wener 
4Que.  P.R.  463  (Sup.  Ct.). 
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CHAPTER    VIII. 

COMMENTH    ON    MATTERS   OP    PUBLIC    INTEREST. 

Every  one  has  a  right  tocominpiit,  both  byword  of  mouth 
and  in  writing,  on  matters  of  public  interest  and  f^eneral 
concern,  provided  he  does  so  fairly  and  with  an  honest 
purpose.  Such  comments  are  not  actionable,  however 
severe  in  their  terms,  so  long  as  the  writer  or  speaker  truly 
states  his  real  opinion  of  the  matter  on  which  he  comments. 
Every  citizen  has  full  freedom  of  speech  on  such  subjects  ; 
but  he  must  not  abuse  it. 

This  biancli  of  the  law  is  of  modern  growth.     Cockburn,  C.J. 
says  in  lfa„on  v.  n'„lt,T,  L.  R.  4  Q.  B.  93,  94 :  '  On-  law  of  libel 
has.  in  many  respects,  onlv  gradually  developed  itself  into  anything 
hke  a  satisfactory  and  settled  form.     The  full   liberty  of  public 
writers  to  comment  on  the  conduct  and  motives  of  public  men  has 
only  in  very  recent  times  been  recognised.     Comments  on  govern- 
ments,  on  ministers  and  officers  of  state,  on  members  of  both  houses 
of  Parliament,  on  judges  and  other  public  functionaries,  are  now 
made  every  day,  which  half  a  century  ago  would  have  been  the 
subject  of  actions  or  ,'j-  q[lido  informations,  and  would  have  brought 
down  fine  and  imprisonment  on  publishers  and  authors.     Yet  who 
can  doubt  that  the  public  are  gainers  by  the  change,  and  that, 
though  injustice  may  often  be  done,  and  though  public  men  may 
often  have  to  smart  under  the  keen  sense  of  wrong  inflicted  by 
hostile  criticisms,  the  nation  profits  by  public  opinion  being  thus 
freely  brought  to  bear  on  the  discharge  of  public  duties  >  " 

The  right  to  comment  upon  the  public  acts  of  public  men  is  the 
right  of  every  citizen.  "  The  liberty  of  the  press  is  no  greater  and 
no  less  than  the  liberty  of  every  subject  of  the  Queen."  (ZV-/  car. 
in  R.  V.  Gray,  [1900]  2  Q.  B.  at  p.  40.)  But  newspaper  writers, 
though  in  strict  law  they  stand  in  no  better  position  than  any  other 
person,  are  generally  allowed  greater  latitude  by  juries.     It  is 
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regarded  as  in  some  measure  the  duty  of  the  press  to  watch  narrowly 
the  conduct  of  all  government  officials,  and  the  working  of  all  puhlic 
institutions,  to  comment  freely  on  all  matters  wliich  concern  the 
nation,  and  fearlessly  lo  expose  abuses  should  any  be  found  to 
exist. 

It  has  often  been  said  by  learned  judges  that  fair  and  honest 
criticism  on  matters  of  public  concern  is  pririleijed.  See  especially 
the  judgments  in  Ifniiroixl  v.  Harrison,  L.  R.  7  C.  P.  60K  ;  41  L.  J. 
C.  P.  206  ;  20  W.  R.  1000 ;  26  L.  T.  938.  This  does  not  mean  that 
the  words  have  been  published  on  what  is  technically  known  as  a 
"  privileged  occasion."  There  is,  it  is  true,  a  close  analogy  between 
the  two  defences  of  "  fair  comment  "  and  "  privilege  "  ;  yet  they  are 
not  identical.  As  Lord  Esher,  Af.R.,  says  in  the  case  of  Merhalc  v. 
Carson,  20  Q.  B.  D.  at  p.  280 :  "  A  privileged  occasion  is  one  on 
which  the  privileged  i)erson  is  entitled  to  do  something  which  no 
one  who  is  not  within  the  privilege  is  entitled  to  do  on  that  occasion. 
A  person  in  such  a  position  may  say  or  write  about  another  person 
things  which  no  other  person  in  the  kingdom  can  be  allowed  to  say 
or  write.  But  in  the  case  of  a  criticism  upon  a  published  work, 
eveiy  person  in  the  kingdom  is  entitle<l  to  do,  and  is  forbidden  to  do. 
exactly  the  same  things,  and  therefore  the  occasion  is  not 
privileged." 

In  some  cases  it  has  been  laid  down  that  a  fair  comment  on  a 
matter  of  public  interest  is  no  libel  or  slander.  This,  however,  does 
not  mean  that  the  words  are  not  defamatory,  i.e.,  not  injurious  to  the 
reputation.  If  they  were  not  defamatory,  of  course  no  action  would 
lie.  It  is  only  when  the  words  do  tend  to  injure  the  reputation  of 
the  person  to  whom  they  refer  that  the  (juestion  arises :  Can  they 
be  excused  as  being  a  fair  comment  on  a  matter  of  public  interest  ? 
Thus  a  fair  criticism  on  a  literary  work  may  be  injurious  to  the 
reputation  of  the  author,  and  therefore  defamatory.  Nevertheless, 
the  critic  would  not  be  liable  in  damages,  but  will  be  protected  if  lie 
has  simply  discharged  his  duty  to  the  public.  The  words  may  be 
in  themselves  libellous,  but  as  soon  as  they  are  shown  to  be  a  fair 
and  hnm'i  lidf  connnent  on  a  matter  of  public  interest  they  cease  to  be 
actional)le.  It  is  only  in  this  sense  that  they  can  bo  said  to  be  nn 
libel.  It  is  submitted  that  those  judges  who  have  laid  down  that  fair 
comment  is  no  libel  have  used  the  words  "  no  libel  "  in  this  latter 
sense,  and  not  in  the  sense  that  the  words  were  not  defamatory. 
See  the  discussion  in  I'lioni'iH  v.  lirtulhiini,  Apneir  <(•  ''(>.,  lAniitid, 
[1906]  2  K.  li.  627.  "  It  i  precisely  where  the  criticism  would 
otherwise  be  actionable  ns  a  nbel  that  the  defence  of  fair  comment 
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m?ri  '^C  J^""  ^'"■''  Loreburn,  L.C.,  in  /)«AA,,//  v.  Uhou.hen; 
[l'J08]  2  K.  B.  at  p.  327.) 
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The  following  are  the  essential  c-haracteiistics  of  fair 
criticism  :— 

1.  Criticism  deals  only  with  such  thinfjs  as  invite  iml)lic 
attention,  or  call  for  i)ni)lic  connnent.  It  does  not  follow 
a  public  man  into  his  private  life,  or  pry  into  his  domestic 
concerns. 

±  Criticism  does  not  attack  the  individual  but  only  his 
'rod:  Sueh  work  may  l)e  <.ither  the  poliev  of  a  «overnment. 
the  speech  or  action  of  a  member  of  Parliament,  a  public 
entertainment,  a  book  published,  or  a  picture  exhibited. 
In  every  case  the  attack  is  on  a  man's  mY.s,  or  on  some  thimi 
and  not  upon  the  man  in  his  private  capacitv.  A  true  critic 
never  indulges  in  personalities,  or  recklesslv  imputes  dis- 
honourable motives,  but  confines  himself  to  the  merits  of 
the  subject-matter  before  him. 

3.  The  critic  never  takes  advantage  of  the  occasion  to 
«mtify  private  malice,  or  to  attain  any  other  object  beyond 
the  fair  discussion  of  matters  of  public  interest,  and  the 
judicious  guidance  of  tlu>  public  taste.  He  will  carefully 
examine  the  production  before  him,  and  then  honestiv  and 
fearlessly  state  his  true  o[)inion  of  it. 

_  Kvery  one  ha  a  ri«ht  to  publish  such  fair  and  candi.l  niticisni. 
One  wnter  m  exposing'  the  follies  and  errors  of  another,  may 
.nuke  use  of  ridicule,  however  poignant.  Ridicule  is  often  the 
httest  weapon  that  can  be  employed  for  such  a  purpose  .  .  .  We 
i-eally  n.ust  not  cramp  observations  upon  authors  and  their  works. 
1  hey  should  be  liable  to  criticism,  to  exposure,  and  even  to  ridicule, 

If  the.r  compositions  be  ridiculous Reflection  upon  personal 

character  is  another  thing.  Show  me  an  attack  upon  the  moral 
character  of  the  plaintiff,  or  any  attack  upon  his  character  uncon- 
nected with  his  authorship,  and  I  should  be  as  ready  as  any  judce 
who  ever  sat  here  to  protect  him.     But  I  cannot  hear  of  malice  on 

Hccount  of  turning  his  works  into  ridicule Every  man  who 
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pabliahes  a  hook  commits  l.iraseU  to  the  judgment  of  the  public, 
and  any  one  may  comment  upon  his  performance.  If  the  commen- 
tator does  not  step  aside  from  tlie  work,  or  introduce  fiction  for  the 
purpose  of  condemnation,  he  exercises  a  fair  and  legitimate  right." 
(Per  Lord  Ellenhorou^'h  in  the  celebrated  case  of  Sir  J-n  Carrv 
Hood,  1  Camp,  at  pp.  357,  358,  n.)  So  in  Tahart  v.  Tipper,  1  Camp. 
351,  the  same  learned  jud-e  says  :  "  Liberty  of  criticism  must  be 
allowed,  or  we  should  neither  have  purity  of  taste  nor  of  morals. 
Fair  discussicm  is  essentially  necessary  to  the  truth  of  history  and 
the  advancement  of  science.  That  publication,  therefore,  I  shall 
never  consider  as  a  libel,  which  has  for  its  object,  not  to  injure 
the  reputation  of  any  individual,  but  to  correct  the  misrepresenta- 
tions of  fact,  to  refute  sophistical  reasoning,  to  expose  a  vicious 
taste  in  literature,  or  to  censure  what  is  hostile  to  morality."  "  A 
critic  must  confine  himself  to  criticism,  and  not  make  it  the  veil  for 
personal  censure,  nor  allow  himself  to  run  into  reckless  and  unfair 
attacks  merely  from  the  love  of  exercising  his  power  of  denuncia- 
tion." (Per  liuddleston,  B.,  in  Whistlfr  v.  Hmkin,  Tinu'x,  Nov.  27th, 
1878.) 

It  is  then  a  defence  to  an  action  of  libel  or  slander  that 
the  words  coiiiplained  of  are  a  fair  connnent  on  a  matter  of 
public  interest.  I'.ut  this  defence  will  fail,  unless  the  word? 
complained  of  are  : — 

(i)  A  comment  and  not  the   assertion  of   some  alleged 

matter  of  fact ; 
(ii)  A  comment  on  some  matter  of  public  interest; 
(iii)  .\  fair  comment,  and 
(iv.)  .A  comment  published  without  malice. 
Whether  the  matter  commented  on  is  or  is  not  a  matter 
of  public  interest  is  a  (piestion  for  the  judge.     (See  poi^i. 
p.  20H.)     All  other  (juestions  are  for  the  jury.     "  The  onus 
of  proving  that  his  words  are  a  comment  and  that  they  are' 
a   connnent   on  a  matter  of    public    interest   lies  on   the 
defendant.""    (Per  Va  ighan  Williams,  L.J.,  in  I'l'hr  Wolbr,!' 
Son,  l.ul  v.  llod<jxou,[\\)m]  1  K.  H.  at  p.  '24'.).)    If  the  judge 
thinks  that  there  is  no  cvidfiice  on  which  a  rational  verdict 
could  be  found  to  the  •■ffect  that  the  comment  is  unfair,  he 
should  stoi)  the  case.    (Per  WiUes,  J.,  in  Henwood  v.  Harrison, 
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L.  R    7   C.  P.  p.  (i28,  and    Collins,   M.K.,  in   McQrdre  v 

\\eMmi  Mnrvnifj  AV/rs-  Co.,  [1<)():5]  2  K.  H.  pp.    112    113)      ^ 

he  thniks  that  there  is  any  such  evi.lenee  fit  to'^o  to  the 

jury  It  will  be  for  the  jury  to  say  whether  the  words  do  or  do 

not  exceed  the  limits  of  a  fair  oonunent.     No  witness  should 

he  asked  whether  in  his  opinion  the  comment  is  unfair,  for 

that  IS  the  very  issue  which  the  jury  is  asked  to  decide.     It 

.8  of  course  for  the  defendant  to  prove  the  existence  of  any 

acts  on  which    he  alleges  that  his  c<mnnent   was   based. 

Lastly,  It  IS  for  the  plaintiff",  if  need  arises,  to  prove  that  the 

words  were  published  maliciously. 

The  plaintiff  will  fail  "  unle.s  the  criticism  exceeded  the  bounds 

o    fan-  coument.  .  .      It  is  .hva.ys  for  the  judge  to  say  whether 

the  docun.ent  is  capaJ.Ie  in  h.w  of  l.ein«  a  lihel.     It  is,  however,  for 

the  p  aintiff,  who  rests  his  daini  upon  a  .locument  which  on  his 

own  statement  purports  to    he  a  criticis,,.  of  a   matter  of  public 

nteres  ,  to  show  that  it  is  a  Hhel,  /.,.,  that  it  travels  hevond  the 

luuitof    ur  cnticism;  and  therefore  it  must  be  for  the' judge  to 

say  whether  .t  18  reasonably  capable  of  being  so  interpreted.     If  it 

8  not.  there  ,s  no  question  for  the  jury,  and  u  would  be  competent 

fm  h.m  to  g,ve  judgment  for  the  defendant.  ...     I„  my  ouinion 

there  .s  m  this  case,  in  the  language  of  WiUes,  .J.,  ahove  cited,    no' 

founded  and  the  defendants  are  therefore  entitled  to  have  jud-mient 

entered  for  then,."     (Per  Collins,  M.R.,  ,7.  p,>.  108.  Ill,  iL^  Z 

he  words  are  reasonably  capable  of  being  co..strued  as  unfair  it 

comment.     ((  o..nn,  v.  Lden.in.  (1897)  14  Times  L.  1{.  34.) 

(i.)  Comment,  uot  Alhujatioii  of  F„r(. 
A  comment  as  we  have  alrea<ly  stated,  is  the  expression 
1  .  J"'*°""'^"^  l'"^'^^^'  »!'«»  ^-t'l-tain  alleged  facts  l,v  one 
^vho  has  applied  his  mind  to  them;  and  who  while  so'com- 
mentmg,  assumes  that  such  allegations  .t  fact  are  true. 
Ihe  assertion  of  a  fact  is  not  a  conunent  at  all.  If  the  words 
coniplamed  of  contain  allegation,  of  fact  which  are  denied 
hy  the  plamtiflT,  and  which  the  defendant  cannot  prove  to 
be  true,  there  must  be  a  verdict  for  the  plaintiff'.     It  is  of 
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no  avail  for  the  defendant  to  urge  that  he  honestly  J)elieved 
them  to  he  trne.  ( VumjihfU  v.  Sj,oHisir>,odi-,  3  B.  k  S.  7(59  ; 
32  L.  J.  Q.  B.  185.) 

Comment  on  well-known  or  admitted  facts  is  a  very  dif- 
ferent thiiiff  from  the  assertion  of  unsnhstantiated  facts  for 
comment.  "  There  is  no  donht  that  the  pnhlic  acts  of  a 
puhlic  man  may  lawfnlly  he  made  the  suhject  of  fair  com- 
ment or  criticism  not  only  hy  the  press,  hnt  hy  all  memliers 
of  the  piil)lic.  But  the  distinction  cannot  he  too  clearly 
borne  in  mind  between  comment  or  criticism  and  alle<,'ations 
of  fact,  such  as  that  disgraceful  acts  have  been  com- 
mitted, or  discreditable  language  used.  It  is  one  thing  to 
connuent  upon  or  criticise,  even  with  severity,  the  acknow- 
ledged or  proved  acts  of  a  public  man,  and  cpiite  another  to 
assert  that  he  has  been  guilty  of  particular  acts  of 
misconduct."  {Per  no:  in  Durix  <iiul  Soiia  v.  .S/n'/j.s/oh/',  11 
App.  Cas.  at  p.  1".)0  ;  55  L.  J.  P.  C.  51.; 

"It  was  contended,  that  this  libel  might  be  justified  as  a 
matter  of  public  discussion  on  a  subject  of  j)ublic  interest. 
The  answer  is  :  -This  is  not  a  discussion  or  comment.  It  is 
the  statement  of  a  fact.  To  charge  a  man  incorrectly  witli 
a  disgraceful  act,  is  very  different  from  connnentiiig  on  a 
fact  relating  to  him  truly  stated,— there,  the  writer  may  lty 
his  opinion,  ]il)el  himself  rather  tlian  tlie  subject  of  \n> 
remarks."  (Per  ^Vilde,  B.,  in  I'ojihum  v.  I'lrUnun,  7 II.  &  N. 
at  p.  H'.)H.)  "  That  a  fair  and  hond  tiilr  vommvut  on  a  matter  of 
public  interest  is  an  excuse  of  what  would  otherwise  lie  a 
defamatory  publication  is  admitted.  The  very  statement, 
however,  of  this  rule  assumes  the  matters  of  fact  commented 
upon  to  be  somehow  or  other  ascertained.  It  does  not  mean 
that  a  nuiii  may  invent  facts,  and  comment  on  the  facts  sn 
invented  in  what  would  be  a  fair  and  hond  ri,lf  maimer  on 
the  supposition  that  the  facts  were  true.  ...  If  the  facts 
as  a  comment  upon  which  tiie  publication  is  sought  to  ln' 
excused  do  not  exist,  the  hmndation  of  the  pica  fails. 
(L.;//o//  v.  liunisidf  (No.  2),  4  L.  K.  Ir.  at  pp.  5U5,  50(5 ;  />'/.(/, 
y.Vox,  37  yol.  J.  130.) 
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It  18  not  enough  that  the  writer  honestly  believed  the 
facts  to  be  as  he  alleged.  ( CumiMl  v.  Spoitiswoode,  3  B  &  S 
m-,  32  L.J.  Q.  B.  185;  Peters  v.  Hmdlaugh,  (1888)  4 
runes  L.  R.  407.)  Immaterial  errors  as  to  details  will  be 
excused.  "  It  is  not  to  be  expected  that  a  public  journalist 
will  always  be  infallible."  (Per  Cockburn,  C.J.,  4  F.  &  F. 
217.)  But  a  libellous  statement  of  fact  is  not  a  comment  or 
criticism  on  anything.  (Per  Field,  J.,  in  It  v.  yiomrs,  44 
J.  P.  377.)  The  facts  on  which  the  comments  are  founded 
if  not  admitted,  must  be  proved  substantially  as  stated  by 
the  writer.  "A  comment  cannot  be  fair  which  is  built 
upon  facts  which  are  not  truly  stated."  (Per  Kennedy,  J., 
in  Joynt  v.  Cjcle  Trade  Puhlishin,j  Co.,  [1904]  2  K.  B.  at  p.  294.) 


lUustratioHs. 
If  a  writer  goes  out  of  his  way  to  make  a  personal  attack  on  the  character 

Hm  t  of  twf    •  T^  1^'""''  ""'  ''  -"icisiag,  he  is  ■'  ,-oing  beyond  the 

hmits  ol    cnt.c.sm   altog..ther,   and   thoroforo   beyond    the   li.nit/ of   fair 
o'lucism. 

Per  Bowen,  L.J.,  in  Merivale  and  wife  v.  Carson   20  Q    B    D 
at  p.  284. 
Again,  "the  writer  would  be  travoUing  out  of  the  r.-gion  of  fair  criticism 
.1  ho  .mputos  to  the  author  that  ho  has  written  soraothing  which  in  fact  he 
has  not  written.    That  would  be  a  misdescription  of  the  ^.^rk  " 
Per  Bowen,  L.J.,  ib. 
•'Criticism  cannot  bo  u.,ed  as  a  cloak  for  mere  invective,  nor  for  personal 
imputations  not  arising  out  of  tho  subject-matter  or  not  bJsM  on  fact  " 

[1903]  2  1v.  B.  at  p.  109. 
anl.t-l'*  charges  of  misconduct  So  made  against  any  public  officer  on 
"  o3o  h '^1  °'""""'  *'"'  ""'^  '""'"•""'  ^"  *"  ="=*'»"  '■•  ^-  tho  defendant 
Ittr  f       M  ^^?  "■""  '    ""'"  "'""^*'  ^^'^  truth  of  such  charges  be  a 
matter  of  public  interest,  for  such  charges  are  not  comments  at  all. 

r'^    l-J""-^"-'  2  C.   P.  D.  21o  ;     46  L.  J.  C.   P.   :J08  ;     30 
■Li.  1.  416. 

ho  Metropolis  Local  Management  Act,  in  which  he  asserted  that  the  plain- 

h«;  V  T"  ^K  "^^''*-  •""*  S'^^"  ^'''«'''  '"'■d'^"*'  o^'rtilicatcs,  and  advised 
that  he  should  be  prosecuted  for  for.^ery.  The  defendant  published  the 
«hole  report  in  his  paper  without  any  comments.  BM,  that  there  was  no 
privilege,  and  that  th-.  A.t  afford.-d  tho  d,.f,.na.al  no  protection 

fopham  V.  Pick-burn.  7  H.  &  N.  891  ;    31  L.  J.  Ex    133 
A  newspaper  may  comment  upon  the  hearing  of  a  charge  of  felony  and 
tho  evidence  produced  thereat,  and  discuss  the  conduct  of  the  magistrates 
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in  diBmissiiig  the  charge  without  hearing  the  whole  of  the  evidence  ;    but, 
it  may  not  procoi-d  to  aisclose   '  evidence  which  might  have  been  ^Iduied 
and  thus  argue  from  facts  not  in  evidence  before  the  magistrates  that  the 
accused  wa«  really  guilty  of  the  felony.   Verdict  for  the  plaintiff.   Damages 

Hibhina  V.  Lee,  4  F.  *  F.  243  ;    U  L.  T.  541. 

And  see  Ilehham  v.  Blackvood.  11  0.  B.  Ill,  113  ;    20  L.  J. 
C.  P.  187  ;    15  Jur.  861. 

h.  V.  White  and  another,  1  Camp.  359,  n. 
A  writer  in  a  newspaper  may  comment  on  the  fact  that  corrupt  practices 
extensively  prevailed  at  a  pa.liamentary  .-lection  ;    but  may  not  give  the 
names  of  individuals  as  guilty  of  bribery,  unless  he  can  prove  the  truth 
of  the  charge  to  the  letter. 

Wilton  v.  Hred  and  others,  '2.  F.  &  F.  U'J. 

Dickcson  v.  Ililliard  and  another.  L.  K.  9  Ex.  79  ;  13  L.  J.  Ex. 
37  ;  22  W.  R.  372  ;  30  L.  T.  196. 
A  newspaper  reported  that  the  mother  »(  ii  lady,  who  was  dead  and 
buried,  had  appli««l  to  the  cor-.tier  on  aliiclavit«  for  an  order  that  the  body 
might  be  exhumed,  and  thi-n  procee.Ieil  to  give  a.  lung  sensational  narrative 
of  shocking  acts  of  crutlty  to  the  deceased  coiumittiMl  by  her  husband,  im- 
puting that  he  had  caused  h<n  death.  This  narrative  commenced  with  tha 
words  :  "  From  imjuiries  matXo  by  our  reporf4'r  it  appear.-*  that  the 
deceased,"  &c.  As  a  niatti'r  of  fact  the  reporter  had  made  no  inquiries  ; 
he  had  merely  read  the  allidavit.-*  an.,  accepted  the  ,'v  piii'tf  st.-ilement.s 
contained  in  them  as  trutli  ;  they  were  in  fait  wholly  false.  He  was  con- 
victed and  lined  50/. 

R.  V.  Andri'V  (Innj.  26  J.  1'.  66:1. 
The  defendant  puldishi-d  a  lK)ok  entitle<l  "  Lelter>  from  a  Statf  .  (Beer 
in  th(,  Crimea,"  in  whieli  lie  ol>si>rved  that,  at  the  charge  of  the  j^ight 
Brigade  at  Balaclava,  Lord  Cardigan  was  not  ()resent  when  most  needed, 
owing  to  his  horse  taking  fright,  swerving,  and  galloping  to  thfe  rear.  In 
a  note  the  defeii<lant  adde«l  :  '•The  author  has  relie.1  on  statements  fur- 
nished by  otiiceis  actually  (  ngaginl  in  the  charge,  but  as  the  excellence  of 
Lord  Cardigaii'.s  horsemansliip  is  unquestionable,  tin 
ran  away  with  liiiii  is  no  iloulit  erroneous."  The 
held  that  this  was  a  libel. 

J{.  v.  CaUhnriii',  27  .1.  V.  .">81. 
A  Dublin  newspaper  assert*'*!  that  tlie  plainlilV,  wlio  was  the  nmnager 
of  the  (iueen's  Piinlinu'  (Mlice  in  Irelaml,  hail  corruptly  supjilied  Freenuin's 
Journal  with  otHcial  information  and  surreptitiotis  copies  of  official  docu- 
ments. A  plea  of  fail  comment,  statin«  that  Frrpmnn'i  Journal  did  some- 
how get  official  information  earlier  than  other  papiTs,  and  that  defendant 
bona  fide  believiMl  that  surh  information  cmild  only  have  been  obtained 
from  the  (iueen's  Printing  (JIHce,  was  held  bad  on  demurrer. 

Lefroy  v.  nurn.iide.  (No.  2)   1  L.  I!.  Ir.  •■|.')7. 

Defendant  wrote  "A  TTistoiy  of  New  Zealand."  and  therein  stated  that 

the  plaintiff,  a  lieutenant    in   the   Kai   .Iwi   cavalry,  had   cliarged  at  some 

women  and  young  children   who  were  harmlessly   hunting   pigs,  "  and  cut 

them  down  gleefully  and  with  ease  '  ;     that  lie  liiul  disinisseil   from  the 
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servico  a  subordinuU,  officer  who  had  protested  against  thi«  cruelty,  and 
that  ho  wiw  ever  afterwards  known  among  the  Maoris  by  tho  nicknam.- 
'•Kohuru-  (the  murderer).  Dtfendiuit  admitted  that  these  tacts  did  not 
appear  in  the  official  reports,  or  in  any  oth.r  history  of  New  Zealand  • 
but  h.i  said  he  had  iieard  rumours  to  the  elfett,  and  he  ..ailed  a  witness 
who  had  made  a  statement  to  tho  Governor  of  New  Zealand  (m  hearsay 
evidence,  containing  substantially  tho  same  charg..,  a  copy  of  whi.^h  state- 
ment the  Governor  had  forwarded  to  the  dirfeiidant.  Huddleston,  ij.,  directed 
the  jury  that  it  was  no  defeme  wliatever  that  the  churges  w..i,.  niml-  in  tho 
bona  fide  belief  that  they  wer-  t-ue,  and  without  any  malice  towards  the 
plaintiff.     Verdict  for  the  plaintiff.     Damages  o.OOOi. 

Bryce  v.   fiusden,  (188<J)  2  Times  L.  It.  4a3. 
Brenon  v.  Hidguay,  (1887)  a  Times  I..  R.  o92. 
The  appelknte  were  the  owners  of  a  daily  newspaper  called  the  Salal 
»ttnes»,   m   which   they   constantly    atlatked   the   ollioial    i«ndurt   of   tho 
respondent,  the  British  Resident  U»mmiH>i.m.T  in  Zululand,  asserting  that 
he  had  himself  violently  a«sault<.l  a  Zulu  ohi.,f,  that  he  had  set  on  his 
native  police  to  assault  and  abuse  others,  &c.     Tliey  vourhe.l  for  the  truth 
of  these  stones,  dwiaiing   that   tli-.ugh   son.,    iloubt   had   b....u  thrown  on 
th..m,  thoy  would  prov.-  to  bo  true  on  inv,.stis,',ition.     Thev  then  j,r..cee.l.  d 
on  the  assumption  that  tho  charges  wer.-  true,  to  comment  on  the  respon- 
dent's conduct  in  ni.>.t  offensive  ami  i.ijuiious  lunguag...     At  tli,'  trial  in 
Natal,  on  .S,.pteml.er  ttli.   IK8:!,  i|   was  pr-.,v,.l  that  tl...  charg.s  against  the 
respondent  were  al«oluteIy   without    fo.in.lation  ;     the  app.'llant  m.ide  no 
attempt  to  support  thorn  by  ..yid.  n....    V..,.li,,.t  for  the  plaintiff.    Damage. 
om       Alotion   for   a   n.w    lii.,1   r.-fu.s.d   by   th..  .Supreme   C.urt  of  Natal 
//eW,  on  appeal  to  tlio  .iu.licial  Coinmittc..  of  the  I'livv  Council,  that  the 
distinction  must  I...  .losely  diawii  b.tw.en  ron.nient  or",rili,isin  and    .'L- 
gations  of  fact  ;     that   su.l,  a  publi.ati..,,   was  in  n,.  way  privil,.ged,  and 
that  the  damag.'s  were  not  excessive. 

Darin  ami  Sons  \.  S/ir/,stovr,  II   Aj.p.  (as.   1k7 

51  ;  31  \V.  R.  7i;2  :  5.')  I..  T.  1  ;  50  J.  I'.  70!». 
U'aUrr  v.  Ihogdcn.  19  O.  i\.  \.  ,S.  O-")  ;     II  Jur 
\V.  1!.  8i>9  ;    12  L.  T.  I9.V 
A  politician  .-..sserte.l  tl.at  tl...  AIa>.|ni>  „f  Salisburv  had  giv,-..  w.e  piam- 
titt  a  cheque  to  bo  us.mI  "  in  conM...xi,.n  with  th.^  so-,.alle,l  faii-tia.lo  n....<t- 
ing  of  tho  unemployed,  wliieh  pr,y:<..l,.,l  H„.  .iotous  mMings  in  Trafal-ar 
■Square."     Jlud.ilesU.n,  i).,  held  that   t),,.,,.  was  „„  .I„f„„..e  for  this  staU- 
mont  exeept  an  absolute  justiticati.in. 

I'lters  v.   /Iradlmn/h.  (1888)    I  Tim.^s   1,.   Ii.   4(17. 

niiplnii,/  V.   f)aris.  (IN8(i)  I!  Times  L.   I}.    18(,  „„/,..  ,,    ■>» 

The   plaintiff-,    who   w..s   not    a   qualili,..!    ,n,..lical    piactition.T    but   had 

taken  the  degr...  of  M.D.  at  a  foreign  uniy.rsitv.  .l..scril«.,I  himself  as  "a 

specialLst   for  the   tre.dm.mt   of   .b.aln..K.s,   ear.   n..,se,   an.l   tlin.at  .liseas..s.' 

llio  defen.lnnt  ,n   his  m-wspap,.r,  in  .lis<.nssi„g  th..  plaintiff's  ,,n.tensions, 

said:         lo.ssibly    this   genti „,    may    ;.„s.s,..ss    :.!|    ,!,.,    ,,.,)..„,s   whi.h   his 

alleged  foreign  <l.^o,.s  .le.i..te,  l,„t.  .rf  cours..,  be  is  not  a  .lualiHod  medical 
practitioner,  and  he  happens  to  be  the  Mat..'  phvsi.ian  to  (lie  notorious 
Drouet   Institution   for  the   Deaf.      In  oth.-r   wor.ls  h,.  is  a  ,|na.k  of  the 
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rankest  speoiee."    Held,  that  these  words  were  capable  of  being  fair  com- 
ment if  warranted  by  the  facta. 

J'uichi/I  V.  I.uh„m-hvr<:  \  19(>8J  2  K.  U.  329.  n.  ;  77  L.  J.  K.  B. 
728  ;  96  I,.  T.  ;I99  ;  2:i  Times  L.  It.  Mi. 
The  deft>ndant«  puMishinl  an  account  of  the  conduct  of  the  plaintiff  as 
deputy  returning  officer  al  ;in  election,  and  described  it  an  "  an  astiertioii 
of  political  bias  "  and  as  unfair  treatment  towards  the  candidates  of  one 
party,  llfld.  that  the  juilge  nhoulil  have  dirret^l  the  jury  that  this  lan- 
guag^ii  was  capable  of  being  a  comment   and  nut  a  stat^'nii'nt  of  fact. 

Hunt  V.  Star  Newtpuper  Co.,  Limited.   [I9(»8|  2  K.  B.  309  ;    77 
T,.  J.  K.  B.  732  ;    98  L.  T.  629  ;    21  Timos  L.  K.  452. 

If,  then,  in  the  same  article  allegations  of  fact  are  mixed 
up  with  comment,  and  both  are  i>i:mii  /nc'u-  li'>ellous  and 
are  included  in  the  Statement  of  Claim,  the  defendant 
must  establish  two  things : — 

(a)  That  so  much  of  the  article  as  alleges  facts  is  true,  or 
is  privileged,  and 

(b)  That  so  much  of  the  article  as  exi.resses  the  defen- 
dant's opinion  on  the  facts  stated  relates  to  a  matter  of 
public  interest,  and  is  a  fair  and  bona  fidt  comment  thereon. 

The  defence  of  fair  comment  is  now  usually  pleaded  in  the  form 
which  received  the  sanction  of  the  Divisional  Court  in  I'enrhjn  v. 
The  Lio'itHid  VktHcillem'  Mirnir,  (1890)  7  Times  L.  U.  1  {see  poxt, 
p.  634),  which  runs  as  follows : — 

"  In  so  tar  as  they  consist  of  allegations  of  fact,  the  said  words 
are  true  in  suhstance  and  in  fact,  and  in  so  far  as  tliey  consist  of 
expressions  of  opinion  they  are  fair  comments  made  in  good  faith 
and  without  maUce  upon  the  said  facts,  which  are  matters  of  puhlic 
interest."  It  will  be  observed  that  tliis  is  a  distinct  and  different 
plea  from  the  plea  that  the  words  are  no  libel  and  also  from  the  plea 
that  the  words  are  true  in  substance  and  in  fact.  It  is  a  plea  of  justi- 
fication only  so  far  as  the  allegations  of  fact  contained  in  the  libel 
are  concerned  ;  it  is  not  neces.siiry  to  justify  the  comments.  Nor  is 
it  necessary  in  every  case  for  the  defendant  to  justify  the  allegations 
of  fact ;  it  is  enough  if  tho.se  statements  are  privileged.  They  may 
be  privileged  as  being  a  fair  and  accurate  report  of  a  trial  or  of  the 
proceedings  at  a  public  meeting  or  an  e.ttiact  from  a  Parliamentary 
or  other  ofticial  paper.  (('<u  v.  Firmu.  4  V.  A  F.  13.  post,  p.  212 : 
and  see  Vnoper  v.  Imicshii,  8  A.  \'  E.  at  pp.  753,  754  ;  Mangena  v. 
Wriiiht,  [1!K)9]  2  K.  IJ.  at  p.  977.) 

Where  a  writer  is  commenting  on  a  speech  made  at  a  public 
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meeting,  or  the  evidence  given  at  a  certain  trial,  so  long  aa  he 
makes  it  clear  that  he  m  only  repeating  what  was  said  on  those 
privileged  occasions,  he  will  not  l>e  comi)elle<l  to  justify  his  report. 
Hut  if,  in  repeating  the  statemen  s  of  the  speaker  or  witness,  the 
writer  expressly  or  impliedly  warrants  the  accuracy  of  such 
statements,  and  asserts  that  they  are  true,  then  he  makes  them  his 
own  statements,  and  he  must  justify  them.  He  is  no  longer  com- 
menting on  the  speech  or  the  evidence;  he  is  asserting  facts. 
Again,  if  the  defendant  was  criticising  statements  of  fact  made 
hy  the  plaintiff,  he  need  not  aver  or  prove  the  truth  of  such  state- 
ments ;  for  where  a  critic  accepts  the  plaintiff's  statements  and 
makes  them  the  basis  of  his  comment,  the  truth  of  those  state- 
ments is  not  in  issue.  (/>/.'//'//  v.  Financial  Xeiis,  Ltd.,  [1907]  1 
K.  B.  502;  7«  L.  J.  K.  B.  321 ;  96  L.  T.  172.) 

Sometimes,  however,  it  is  difficult  to  distinguish  au 
allegation  of  fact  from  an  expression  of  opinion.  It  often 
depends  on  what  is  stated  in  the  rest  of  the  artiv^ie.  If  the 
defendant  accurately  states  what  some  public  man  has 
really  done,  and  then  asserts  that  "  such  conduct  is  dis- 
graceful," this  is  merely  the  expression  of  his  opinion,  his 
comment  on  the  plaintiff's  conduct.  So,  if  without  setting 
it  out,  he  identifies  the  conduct  on  which  he  comments  by 
a  clear  reference.  In  either  case,  the  defendant  enables 
his  readers  to  judge  for  themselves  how  far  his  opinion  is 
well  founded  ;  and,  therefore,  what  would  otherwise  have 
been  an  allegation  of  fact  becomes  merely  a  comment. 
But  if  he  asserts  that  the  plaintiff  lias  been  guilty  of  dis- 
graceful conduct,  and  does  not  state  what  that  conduct  was, 
this  is  an  allegation  of  fact  for  which  there  is  no  defence  but 
privilege  or  truth. 

The  same  considerations  apply  where  a  defendant  has 
drawn  from  certain  facts  an  inference  derogatory  to  the 
plaintiff.  If  he  states  the  bare  inference  without  the  facts 
on  which  it  is  based,  such  inference  will  lie  treated  as  an 
allegation  of  fact.  But  if  he  sets  out  the  facts  correctly, 
and  then  gives  his  inference,  stating  it  as  his  inference  from 
those  facts,  such  inference  will,  as  a  rule,  be  deemed  a 
comment.     But  even  in  this  case  the  writer  must  be  careful 
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to  state  the  inference  as  an  inference,  and  not  to  assert  it 
as  u  new  and  indejwndent  fact  :  oth^'rwise,  his  inference 
will  hecome  something'  more  than  a  comment,  and  he  may 
be  driven  to  justify  it  as  an  allegation  of  fact. 

A  statement  of  one  fact  may  l)e  a  fair  comment  upon  another  fact. 
But  "  when  a  matter  of  fact  in  to  l>e  excused  as  comment  upon 
another  fact,  the  fact  allef^cil  ami  sought  to  l)e  excused  must  Iw  a 
reasonable  inference  from  the  fact  alleged,  and  upon  which  it  is  a 
comment."  (Per  Palles,  C.B.,  in  Lilhii/  v.  liuiimiile,  (Xo.  2)  4  L.  H. 
Ir.  556 ;  O'Hrint  v.  Mai<iui»  of  Salislwry,  (18H!>)  fi  Times  I^.  1{. 
133,  137.)  Whether  it  can  l)e  reasonald}'  inferred  is  a  question  of 
law  for  the  judge.  If  it  can,  it  is  for  the  jury  to  determine  in  any 
particular  case  whether  it  ought  to  l)e  inferred.  (Per  f.ord 
Atkinson  in  DaUti/l  v.  Lal«m,h,vi;  [1908]  2  K.  B.  at  p.  a29.) 

"  Real  comment  is  merely  the  expression  of  opinion.  Mis- 
description is  matter  of  fact.  If  the  misdescription  is  such  an 
unfaithful  representation  of  a  person's  conduct  as  to  induce  jxpople 
to  think  that  he  has  done  something  dishonourable,  disgraceful, 
and  contemptible,  it  is  clearly  libellous.  To  state  accurately  what 
a  man  has  done,  and  then  to  say  that  in  your  opinion  such  conduct 
is  dishonourable  or  disgraceful,  is  conuuent  which  may  do  no  harm, 
as  every  one  can  judge  for  himself,  whether  tiie  opinion  expressed  is 
well  founded  or  not.  Misdescription  of  conduct,  on  the  otlier  hand, 
only  li'ads  to  the  one  conclusion  detrimc^ntal  to  the  person  whose 
conduct  is  misdescribed,  and  leaves  the  reader  no  opportunity  of 
judging  for  himself  of  the  character  of  the  conduct  condemned, 
nothincr  but  a  false  picture  being  presented  for  judgment."  (iVr 
Viindt  .  ;,  i.,  m  ChrMe  \.  Iiolu'it»on,  10  New  South  Wales  Law 
Repoi      lit  p.  Itil.) 

I U  nitrations. 

It  a  man  put  himself  forward  as  a  public  man  holding  a  public  oHicu, 
every  one  has  a  right  to  coninn'iit  on  his  htnoss  for  the  otliro  wliii'h  lie 
hold  ;  and  so  long  as  tlio  critic  conlim-s  himself  to  comments  on  tlic  man's 
fitness  or  unfitness  for  the  oflicc,  the  conimi'nt^  are  not  actioMublu .  I'lr 
Martin,  H.,  in 

Ilarlr    ■.  Cathcrall  iiiid  oIIii-ih,   11    [,.   T.   at   p.   HOI. 

Two  sureties  were  proposed  for  the  Berwick  election  petition,  ni  itlier  of 
whom  had  any  connection  with  the  lx)rough.  Atliduvits  were  [lut  in  to 
show  that  one  of  thorn  (tho  plaintiff)  w.i.s  an  iii.sullii  ii-nl  nun-ly,  being 
omtjarrassed  in  his  affairs.  Tho  Timi:%  set  out  these  aflida%its  ami  added 
tho  remarks,  "But  why,  it  may  bo  oskr-d,  does  this  cockney  tailor  take  all 
this  trouble,  and  subject  himself  to  all  this  exposure  of  his  ditticulties  and 
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ombarrassments  ?  He  has  nothing  to  do  with  the  borough  of  Borwiok- 
upon-Twei-d  or  its  meml)or«.  How  comes  it  thon  that  he  should  take  «o 
much  interest  in  the  job  P  There  oan  be  but  one  answer  to  these  very 
natural  and  rt-asonable  'juerics  :  he  U  hired  for  the  occa»ion.  The  affair  in 
fact  is  a  foul  job  throughout,  and  it  is  only  by  such  aid  that  it  can  possibly 
bo  supported."  In  an  action  brought  on  the  whole  urticlr,  the  defendant 
pleaded  that  the  ])ublieatioii  was  u  correct  report  of  certain  legal  pro- 
ceedings, "together  with  a  fair  and  bom  fidif  commentary  thereon."  But 
the  jury  thought  the  conunont  wan  not  fair,  and  gave  the  plaintiff  damages, 

loo;. 

Cooper  V.  Lairson.  8  A.  &  E.  71(5  ;  \  P.  &  D.  LI  :  1  W.  W. 
&  H.  601  ;  2  Jur.  919. 
The  plaintiff  in  tlii.-*  ra.se  relied  mainly  on  the  words  "ho  is  hired  for 
the  occasion."  As  to  thi>  allegation,  Lord  Dennian,  CJ.,  in  his  judg- 
ment, said:— "It  would  be  extravagant  to  ^ay  that,  in  ca.'ies  of  libel, 
every  comment  upon  lact.s  leipiire.,  a  Juslilieatioii.  But  a  comment  may 
introdue.-  indejieiid.  iil  l:i<-t.-i,  a  ju-liliiatii.u  of  which  i^  necessarj,-.  The 
plea  is  perfectly  good,  jiistit'vinir  tie'  lil>.-l,  partly  a.s  lite  report  of  pro- 
ceeding.s  before  a  t'ouit.  partly  as  statiiu,'  that  which  is  in  itself  true, 
and  partly  as  giving  a  fair  and  liorui  fide  c'linimentary  on  tho  proceedings 
stated.  Now  a  comment  may  bo  the  mere  .-!:  >ilow  of  tlie  previous  imputa- 
tion ;  bill,  if  it  infers  a  n.-w  fart,  Iht;  dutendant  must  abide  by  that 
inference  of  fact,  and  tho  fairness  of  the  comment  must  be  decided  upon 
by  ii  jury.  The  ilefen<laut  here  e^niiot  say  that  if  the  plaintiff  licoame 
bail  under  the  eircuinstanees  .stated,  it  followed  ,is  a  niHessary  inference 
that  he  was  hired." 

lb.  S  A.  &  E.  pp.  T5U.  754. 
Tho  spcretaiy  of  a  company  in  liquidation  was  examined  bufore  tho 
official  receiver,  and  in  his  answers  made  statements  derogatory  to  one  of 
the  directors  who  wa.s  not  present  or  represent^'d  at  the  examination.  A 
local  newspaper  comment<Kl  on  the  statements  made  by  the  witness  in  a 
spirit  hostile  t<i  the  absent  director,  and  then  prooi-oiled  :— "How  Mr.  S. 
could  have  been  a  party  to  such  priHv'edings  passes  our  comprehension. 
As  a  matter  of  fact,  however,  he  was  not  merely  a  party  to  the  affair, 
but  ope  of  the  principals,"  &c.  flild.  by  Lawranee,  J.,  that  nimc  of  tho 
observations  that  followed  tho  words  "  As  a  matU-r  of  fact,  however," 
could  claim  protection  as  comment.    Damages  lOU/. 

Strauss  v.  Heard  and  Son,  (Bodmin  Summer  AssizcF,  189t)  un- 
reported. 
If  a  man   puts  himself  forward  as  qualitic<l   to  treat  diseases  anybody 
may  diseuss  his  pretensions,  ;md  if  tho  facts  wai  rant  such  an  inferences 
he  may  be  described  as  "a  quack  of  the  rankest   spo.-ies." 

77  L.  J.  K.  B. 


I>ak/>i/l  v.  laboiichr-rt-,  1 1908]  2  K.  B.  .V2.'i,  n. 
728  ;    96  L.  T.  :i99  ;    23  Times  L.  11.  364. 


(ii.)    Tltr  Comment  must  hf  on  ,i   Mailer  uj   Piihlic  Iitlercil. 

What  are  matters  of  pultlic  interest  ? 

The  public  conduct  of  every  public  ^an  is  a  matter  of 
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puhlif  i-oiu-ern.  So  is  tht'  inanagenient  of  ovpry  jmldic 
institution;  and  the  .ondiu-t  of  every  pnl>lif  IkmIv,  imperinl, 
local,  or  Minnicipal. 

'*  A  cl»'i>.'vuian  with  his  flock,  an  lulmiral  with  his  tlcpt. 
a  general  with  his  army,  and  a  jitdge  with  his  jury,  are 
all  snhjects  of  [•nhlic  discussion.  Whoever  tills  a  [tiiblif 
position  renders  himself  oiien  thereto.  He  mnst  accept 
an  attack  as  a  necessary,  though  unpleasant,  aj)pendage 
to  his  (ttlice."  (I'er  Bramwell,  B.,  in  KiUij  v.  Shtilorl., 
L.  i;  1  g.  B.  <'.H«) ;  85  L.  .T.  Q.  B.  200 ;  I'i  Jnr.  N.  S. 
037.) 

Matters  of  jtulilic  interest  may  he  lonveniently  grouped 
und(  '•  the  followin*:;  heads  : — 

1.  Aft'a.rs  of  State  ; 

"2.  The  admijiistrati<m  of  justice  ; 

3.  Pnhlic  institutions  and  local  anthorries  ; 

4.  Ecclesiastical  matters  ; 

5.  Books,  pictures,  and  architecturf  ; 

<>.    Theatres,  concerts,  and  ntlier  piihli'    entertainments  ; 
7.  Other  appeals  to  the  public. 

IjOnl  Coleriilgp,  C.-T  .  decided  in  Wrlflmi  v.  Jnhnnoii,  Tiiiirx, 
May  "iTth.  188'.  that  ii  was  a  'inestion  for  the  judge  and  not  for  the 
juiy,  whether  a  particular  topic  \vii8  or  Wi»s  not  a  matter  of  public 
interest.  And  in  S^iith  Jlettoii  Ctxil  Cn..  iJil.  v.  Sutih  Kaxtirii  Siick 
Associatidii.  [  1894]  1  Q.  Ii.,  at  p.  Ill,  i  >|)es,  L.J..  says:  "  The  Court 
decides  whether  the  matter  commented  on  is  one  of  pulilic  interest." 
The  Couit  of  .Appeal  expressed  the  same  opinion  in  lUikhyl  v. 
Lahmvht'ie,  Tviwn,  J   ly29th.  19(M. 


"t 
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1.  Atiiiirx  r>f  Still,-. 

The  conthict  ol  all  pul>lic  servants,  the  policy  of  th«> 
Government,  our  n-liitions  with  foreign  countries,  all 
suggestion^  of  reforms  in  the  existing  laws,  all  bills  licfore 
Parliament,  thf  adjustment  and  collection  of  tax''s.  nd  all 
other  matters  whic  touch  the  public  welfare,  are  clearly 
matters  of  pnlilic  interest,  which  coiuf  witliir.  the  preceding 
rule.     "E\ti     subject  has  a  right  to  comment   on  those 
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acts  of  public  men  which  concern  him  as  a  subject  of  the 
reahn,  if  he  do  not  make  his  commentary  a  cloak  for  malice 
and  slander."  (Per  Parke,  H.,  in  I',irmit/rv.i'n,ii>lmi,l,  (5  M.  it 
W.  108.)  Those  who  fill  "  a  public  jiosition  must  not  l)e 
too  thin-skinned  in  reference  to  comments  made  ui)on  them. 
It  would  often  happen  that  observations  would  be  made 
upon  public  men  which  they  knew  from  the  bottom  of  their 
hearts  were  undeserved  and  unjust ;  yet  they  must  bear 
with  them,  and  submit  to  be  misunderstood  for  a  time, 
because  all  knew  th.-jt  the  criticism  of  the  press  was  the  best 
security  for  the  proper  discharge  oi  pul)lic  duties."  (Per 
Cockburu,  C.J.,  in  Snimour  v.  Hntt,nroiili,  .3  V.  \-  F.  87<i, 
377  ;  and  see  the  (//./  of  the  indges  in  /.'.  v.  Sir  R.  <;,nl>i), 
5  Q.  B.  D.  1 ;  4'.»  L.  -J.  M.  ('.  1  :  -28  U.  1{.  133  .  41  L.  T. 
504.) 


Illiixtiationg. 

The  presentation  of  a  petition  ..  Parliament  impugning  the  character  of 
"lie  of  His  Mujoty's  judp-^.  ,,,.1  praying  for  iiii  i  luiry.  umi  for  hiu 
removal  from  offic»-  should  :  m  hargo  prove  true,  a  matter  of  high 
public  concern,  oi  which  ali  tiLwspapers  may  eonu,  iit,  an<l  in  eevero 
terms.    8.  is  a  debate  in  the        use  on  the  ,«ubjo(  t  of  ...uch  petition. 

Wason  V.  W<illfir,  I,     R.  4  Q.  B.  73  ;    8  B.  A  S.  Trio  ;    .IS  L.  J. 
Q.  B.  .I^  ;    17  VV.  K.  le'J  :    lO  L.  T.  4H'.I. 
The  presont.ition  of  a  p.-titicn   t-.   Parliament  again-t    quack  doetors   is 
matter  for  pii'ilic  comment. 

/>'     1C  V.  Anderson,  .1  "-ing.  88  ;    l{y.  &  Moo.  287  :     10  Moore, 

11(7 

Evidence  gn.ii  before  a  Koyal  Commiswou  is  matter  publi  i  jurii  and 
ever;    .me  has  a  p.      rt  right  to  critieise  it.     Per  Wickens.  V.-O.,  i 

Mulk<r<  Ward,  L.   K.    l.i  Eq.   (iJJ        41    T,    -T.   Oh.   461        20 

L.  T        1. 
So  1!-  p\     enco  ■      en  before  a  Parliamentary  Committee  on  a  local  ga.=! 

Hedhy  V.  Biirloii;  i  F.  &  F.  224. 
report  of  'he  Boarrl  of  Admiralty  upon  the  p!an<  of  a  naval  architect, 
BuhruiitH   to  the   Lor^ .   of   tho   .idmiralty   for   t'leir  con.sideration,   is   a 
n      ter  ot  national  interiv^t. 

Ilcnuood  V.  Harrimi,).  L.  H.  7  C.  P.  606  ;    41  L   J.  C.  P.  206  ; 
20  W.  P.  1000  ;    2fi  T,.  T   9:3s 
The  appointni.  nt  of  a  liuman  Catholic  to  be  Cab       .rer  of  State  Papers 
:»  a  matter  of  public  eoneern. 

TurnbuU  v.  Uirrl.  2  V.  &  V.  508 

Lefroy  v.  Burnsidr,  (No.  2)  4  L.  P.   Ir.   ■'>56. 


m 
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All  appointments  by  the  Oovornment  to  any  office  are  mattOTS  of  puWio 

concern. 

Sit/mour  V.   liullorworth,  'A  V.  A  F.  37i. 
Tho  conduct  of  the  otlioiul.-*  in  chnrpo  of  li  polling  booth  at  an  olootion 
is  a  matter  of  public  interest. 

Hunt  V.  N/'<.-  y,'irHi,„,„T  Co.,  l.imih-,1.  |  I'.tOH]  2  K.  B.  :!09  ;    77 
L.  J.  K.  IV  T:1'J  :    9N  T-.  T.  629  :    21  Times  li.  T^.  ■l.W. 
A    newspaper   is   entitleil   to   comment   on   the   fact   (if   it   f)e  ono)   that 
corrupt  practices  extensively  prevail.^  at  u  rcent  Parliamentary  election, 
so  lonp  as  it  doi's  not  inak.>  diaries  asuinst  iniliviiluals. 
Wihon  V.   Ifnd  und  nOirrs.  2  F.  *  F.   1  19. 
A  mcetinfr  assembled  to  heiir  a  political  addiess  by  a  candidate  at  a  Par- 
liamentary election,  and  tl omliiet   thereat  of  all  persons  who  take  any 

part  in  siich  m.".-tini;.  arr  fair  siibj,«ets  lor  h.tn>i  li<l<-  discussion  by  a  writer 
in  a  public  newspaper. 

navix  V.  D„„r,i„.  T,.  1(  9  *'.  I".  'VMS  :  H  T,.  J.  C.  P.  185  ;  22 
W.  H.  S75  :  :10  T,.  T.  ItM. 
The  publico  career  of  any  iie  inb.  r  i.f  I'arliam.iif,  or  of  any  .-andidate  for 
Parlinmeiit.  is  of  eours.  a  matter  of  public  interest  in  the  .-.mstituenoy, 
but  no!  his  prival.^  lif.'  and  hi-tory  "  Ifow-'vi^r  lanre  the  privilege  of 
electors  may  be,"  said  T.oi.l  Deriman.  r..T.,  "  it  is  extravagant  to  supposn 
that  it  .-an ".justify  Ihr  publiealion  In  all  th-  world  ,>f  fact.s  mjnrious  to 
a  person  whci  happens  to  stand  in  the  situation  of  a  candidate." 

ThiHvomhr  V.   n.n,i.lh  H  C.  &  T.  222  :    2  .Tnr.  32  ;     1  W.  W.  4 
U.   101. 

It  is  submitted,  however,  that   tli.'  .b.-tois  ai nfitled  t,.  investiRat«  all 

matters  in  the  i>a.st  private  lif.^  of  a  .'an.lidat-  which,  if  tnie.  would  prove 
him  morally  or  infelbntually  unfit  to  repres.iit  them  in  Parliament  ;  but 
not  to  state  as  facts  wlial  th'v  only  know  iis  rumoiirs. 

IIarwon,l  v.  Hir  J.   J-hl.y-  I  IV  &  I'    ^    ^    ^' 
Wisdnm  v.   Hrnvn.  (1^8.1)   1  Times  L.  R.  -112. 
I'nnhhursI  v.    ll„n,iH„„.  (I«H7)  11  Times  T,.   II.  WO. 
"  Any  person  who  bi.fnr.',  ..r  dnrinir  anv  Parliann-ntary  election,  shall,  for 
the  purpose    .f  niTectini:  the  return  of  any  eandidate  at  such  election,  make 
or  publish  anv  f.aK.'  stalem.iil  of  fact  in  vlatinn  to  the  personal  character 
or  conduct  of  -u.h  candidate.   <hall   be  iruilty  of  an   ilb^al   practice."  and 
shall  also  be  liable  to  be  restrained  by  an   iiiinnition   from  any  repetition 
of  such  false  statement. 

.58  *  •'>9  Viet,  !•     I",  ss    I.  2.  and  :l  :    •*'■«'  /'""'.  t37,  438. 
Tn  America  the  Law  on  this  point  v.iries  LTeatly  in  the  different  Statj-n 
Tn  New  York    Tin  attack    is  alleweil  eveir  r.ti  the  public  character  of  anv 
public  officer  :     and   that   the  dcfend.i.il    lem. -tlv   believed   in   tho  truth  of 
the  charpe  is  no  defence.      \m  di^tinetinn    i«   made  between   a  public  man 
and  a  private  citizen. 

Hamillnn  v.  Eiio.  81  N.  Y.  llti. 
T-ririx  v.   F''tl\  h  John".    1  . 
Hoot  V.  Kinq   7  Towen.  f>l:l  :     1  Wend.   113. 
So  in  West  Virginia. 

SirrrpM/  V.   Baker.   13  West    Virginia  R.    1.18. 
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And  in  MaasachusetU. 

VommonweaUh  v.  Clap,  A  Muss.   103. 

CurtU  V     Mumry,  «  Cray   (72  iMa«.s.),  201 
In  Michigan,  the  Supron...  Court  d.^.i.i...!  that  "the  ,,ul.Iic  un-  interested 

lawfully  destroy  the  r..,mtat,on  .xt  a  nandidat..  I.v  fals-liocl,  v->t,  if  an 
honest  mistake  .e  made  in  an  h..n....t  attempt  to  enlij^hUn  tl.e  publie,  it  mu»t 
retiuce  the  daui;ig,..s  to  a  ininlmutn  if  th.'  fault  its.lf  is  not  serious  - 

Baile,,  V.  Kahimmoo  Puhlishim,  Co.,  10  Mich.  (4  Chaney)  2.51 
SVr.p;;*,  v.  Fo^t^r.  Mi)  Jfieh.   :!7«  ;     tl   Mieh     74' 
In  Ne«   irampshire,  a  newspaper  may  state  in  .ond  faith' an,I  on  reason- 
able grounds    hat  any  puhlio  otheer  has  been  ...ilty  of  otfieial  nnsoonduet 
Palmer  v.  Concord,  48  N.  H.  :ill. 
And  in  Iowa  charges  affecting  th..  moral  chara.ter  of  any  pui.lic  man  are 
protected  if  made  in  g.Kxl  faith  and  on  rea.sonabl,3  grounds. 
.Volt  V.   Dawson.  40  Fowa,  .);i;l. 


2.  Adiiiiiiistriitiini  of  .Instin: 

The  admiuistration  of  the  hiw.  the  vertlicts  of  juries,  the 
condnct  of  suitors  and  their  witnesses,  are  all  matters  of 
lawful  comment  as  soon  as  the  trial  is  over.  But  no 
observations  on  the  case  are  jjermitted  during  its  progress. 
Any  comment  pending  action  is  a  contempt  of  Court  by 
whomsoever  made  ;  it  is  especially  so  where  the  comment  is 
•supplied  by  one  of  the  litigants  or  his  solicitor  or  counsel 
(/>""•  V.  /;/,,/.  L.  H.  7  Eq.  4!)  ;  IM*  L.  J.  ('h.  118  ;  17  W.  H 
'i4.">.)     And  see  Chap.  XX.,  /mst,  p.  585. 

As  soon  as  the  case  is  over,  every  one  has  "u  right  to  .liscuss 
.uriy  and/>,m,iy,V/<'  the  administration  of  justice  as  evidenced  at  this 
trial.     It  IS  open  to  liiiu  to  show  tliat  error  was  committed  on  the 
part  of  the  judge  or  jury;  nay,  further,  for  myself  I  will  say  that 
t he  judges  invite  discussion  of  their  acts  in  the  administration  of 
tl.e  law,  and  it  is  a  relief  to  them  to  see  error  pointed  out,  if  it  is 
committed ;  yet,  whilst  they  invite  the  freest  discussion,  it  is  not 
oi)en  to  a  journalist  to  impute  cor-uption."    (Per  Fitzgerald,  J.,  i„ 
if.  V.  .S„//„-,,„,  11  Cox,  C.  C.  57.)     "That  the  administration  of 
justice  should  be  made  a  subject  for  the  exercise  of  public  discussion 
IS  a  matter  of  the  most  essential  imiwrtance.     Hut,  on  H-  other 
hand,  ,t  Ijehoves  tliose  who  pass  judgment,  and  call    upon   the 
public  to  pass  judgment,  on  those  who  are  suitors  to,  or  witnesses  in 
courts  of  justice,  not  to  give  reckless  vent  to  harsh  and  uncharitable 

O.L.g. 
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views  of  the  conduct  of  others ;  but  to  rememlwr  that  they  are 
bound  to  exercise  a  fair  and  honest,  and  an  impartial  judgment 
upon  those  whom  they  hold  up  to  public  obloquy."  (Per  Cock- 
burn,  C.J.,  in  lVoo,h,atr  V.  Rulout,  4  F.  &  F.  223,  224.)  "Writers 
in  public  papers  are  of  great  utility,  and  do  great  benefit  to  the  public 
interests  by  watching  the  proceetlings  of  courts  of  justice,  and  fairly 
commenting  on  them  if  there  is  anything  that  calls  for  observation  ; 
but  they  sho'ild  be  careful,  in  discharging  that  function,  that  they 
do  not  wantonly  assail  the  character  of  others,  or  impute  criminality 
to  them,  and  if  they  do  so,  and  do  not  bring  to  the  performance  of 
the  duty  they  discharge  that  .lue  regard  for  the  interests  of  others 
which  the  assumption  of  ao  important  a  censorship  necessarily 
requires,  they  must  take  the  consequences."  (Per  Cockburn,  C.J., 
in  h.  V.  Tantield,  42  J.  P.  at  p.  424.) 

lllugtratiom. 

It  is  lawful  with  deCLiicy  aii.l  candour  to  discuss  the  propriety  of  the  ver- 
dict of  a  jury,  or  the  decisions  of  a  judgo  ;  but  if  the  words  complained 
of  contain  no  reasoning  or  discussion,  but  only  declamation  and  mvective, 
and  were  written  not  with  a  view  to  elucidate  the  truth,  but  to  injure  the 
character  of  individuals  and  to  bring  into  contempt  and  hatr.^l  the  adminis- 
tration of  justice,  they  .-aniiot  b..  cousiderml  fair  .oraraent  on  a  matter  ef 

public  interest. 

H.  V.  White  and  another,  (1808)  I  Oamp.  359,  n. 
It  is  not  a  fair  comment  on  a  criminal  trial  to  suggest  that  the  prisoner, 
though  acquitted,  was  really  guilty.  m„,. 

/iiifk  Allah  liey  v.  H'hitehurst  uiul  olhvrs,  18  L.  I.  Olo. 
Lewin  V.  Walter,  4  B.  &  Aid.  605. 
It  is  not  a  fair  ,x.mment  on  any   l.>gal  proceding  to  iiis.nuule  that  a 
particular  witness  committed  perjury  in  the  course  of  it. 

Roberts  v.  Ilroiin.  10  Bing.  519  ;    4  Moo.  &  S.  40 1. 
StUe»  V.  Sok,'»,  a.  0.  Carr  v.  Jonet.  7  Bast,  493  ;    3  Smith,  491. 
Littler  v.  Thomnon.  '1  Beav.   129. 

Felkin  V.  llorbert.  Xi  L.  J.  <Jh.  ^94  ;  10  Jur.  N.  8.  02  ;  12 
W.  11.  241,;i:t2;  9L.T.  635. 
The  plaintiff  was  a  dissenting  minist^^r.  His  maidservant  gave  birth  to 
an  ilk^itimate  child  and  aceu^d  him  of  being  iU  full.or.  She  took  out 
un  aUiUation  summons  against  lum,  whi.h  was  dismiss.-.!  for  want  ..1 
oorroboration.  The  defendants  inserted  arti.d.s  and  letters  in  thnr  p^iper, 
which  insiste.1  that  the  girl's  story  was  truo.  and  alluded  to  the  plamtilf 
as  -a  gay  deceiver,"  &c.  Damages  2,000*.  The  Divisional  Court  relus.,1 
to  set  .wide  the  verdict  or  to  reduce  the  amount  of  damages. 

Roberts  v.  f>u-i»»  uml  othert,  (IS.S8)  't  Times  L.  R.  11  ;    53  -T.  !' 
602. 
A   newspaper   may   comment   on   the   evidence   given   by    any   particular 
witness  in  any  inquiry  on  a  matU-r  of  public  interest ;    but  may  not  go 


I'UBLTc  lysr/ri'noNN.  ,„ 

TjJ-^vJJf'Vu^  r**   "^•''^'"="   ^   ^   "maliciously  or  reoklr«.'y 
raise.       \erdict  for  the  plaintiff;    damagea  250/.  recwr  .  y 

Hedley  v.  liarlow,  4  l-\  &  i'    ').)4 

E,bbins  V.  Zee,  4  F.  &  F.  243  ;    1 1  L.  T   .041 

^Ju^eel:  '^''"^*"'""^'  "  C-  ^    1"  ;    20  L.  J.  C.  p.  187  ;    16 
R.  V.  Andrew  Oray,  26  J    P   663 

Weldon  v.  Johnson,  Times,  May  '>7th    188* 

Year."    This  account  of  plaintiff's  condu,  t  ul  ^^t        i        .       Tl.ouaand  a 
the  speech  of  counsel  on  the  o  h  •.   s    ,    1   ,  ^        u  '  ""''""''"  """^ 

evidence  subsequently  p.-oducl  In  .       V        Zi'^  T  TwV"  "'^ 
plaintiff;    damages  l.OOOJ.  ^''lements.     Verdict  for  the 

Woodgate  v.  Uidout,  i  F.  &  p    202. 

a.    /•///>//,•  ]„stit„ti,ws  nn.l  I.or.,1  .hilhoriii.s. 

Th.  working  of  all  pnl.Iic  institutions,  s,K-h  as  colL.os 

l.osi..ta Is,  asvhuns.  homes,  is  a  n.att...-  of  ,.„l.li..  i.^.a-s  ' 

.■« pecmlly  whn-e  :  .u-h  institutions  appeal  to  the  puhlie  fcn^ 

ul.scnpt,ons,  or  are  supporte.l  by  the  rates,  or  ari,  Uk.  our 

Uuversit.es,  national  property.     The  inanaKen.ent  of  local 

uHairs  by  the  various  loeal  authorit.es.  ,  ,,,  .ountv  eouncHs 
listnct  councils,  town  councils,  hoards  of  Kuanhan;.  vestries' 

^Vc.     IS  a  matter  of  public,  though  it  .nay  not  be  of  universal; 


Xn.l         ?"■'?"'  .lepm-tmeniH.  i«  mutter  of  public  concern 
^^he„adunmHtered  L^- the  Hubordinalc  authorities  of  a  particular 
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district.     It  is  one  of  the  characteristic  features  of  the  government 
of  this  country  that,  instead  of  Iming  centralised  n.any  trnpor  ant 
branches  of  it,  are  committed  to  the  conduct  of  local  authorities. 
Thus   the  husiness  of  counties,  and  that  of  cities  and  boroughs   is, 
to  a  great  extent,  conducted  by  local  and  municipal  government    It 
is  not.  therefore,  because  the  matter  under  consideration  is  one  ^^•hlch 
in  its  immediate  consequence  affects  only  a  particular  neighl-ourhood 
that  it  is  not  a  matter  of  public  concern.     The  management  o 
the  poi.r  and  the  administration  of  the  poor-law  in  each  local  d.snc 
are  matters  of  public  interest.     In  this  nmnagement  the  medical 
attendance  on  the  poor  is  a  matter  of  infinite  moment,  and  conse- 
quentlv  the  conduct  of  a  medical  officer  of  the  district  may  l«of  the 
greatest  importance  in  that  particular  district,  and  so  may  concern 
the  public  in  general."     (Per  Cockburn,  C.J.,  in  l>„>rdl  v.  .S<.«/.r 
2C.  P.  I),  at  p.  218;  and  see  the  remarks  of  the  same  Itarned 
judge  in  t'<u-  v.  I'eemy,  4  F.  &  F.  at  p.  20.) 


UlH*tr(itii>ii». 

Th«  sa.utu.y  conU.liuu  ot  .  la.gc  aumb...-  of  collage.  >«-'t , ^^  >>- ^^"l; 
prieto,.  of  a  colUcry  to  Iheir  workmen,  and  n.  wh.ch  over  2,000  pe.^n. 
lesideJ,  ia  a  mailer  of  public  intcrost.  .,  j 

'       South  lUlton  Coul  Co.,  Li.niUd  v.   SoHh  Ea>Ur.  ^'-»  ^-;; 
ciation.  118941  1  Q.  B.  V.Vi  ;    03  L.  J.  U-  B.  2W  ;    42  W.  h. 
■VZ-1  ■    09  L.  T.  844  ;    68  J.  1'.  190  ;    0  K.  240. 
The  ollic.al  coudu.t  of  a  wuy-w.ide.i  may  be  freely  crUieised  .n  the  local 

press  • 

//«,/«■  V.  Vathrrall,  (180G)  14  1..  T.  801. 
The  mauner  in  which  a  coroner's  otticer  treats  the  poor  relatives  of    l,o 
deceased  when  serving  them  wHh  a  summons  for  an  niqn.  -I,  and  Ihe  U>- 
havioar  of  such  ollicer  in  Court,  are  mailers  of  public  con,  ■  ,.,. 

Per  Bowen,  J.,  in  Sheppard  v.   Lloyd.  Daib,  Chromde,  Muuh 

Uth,  1882.  ,     .1  I. 

The  Charity  Commissioners  sent  an  inspector  to  Uiqu.re  into  the  wck- 
ing  of  a  medical  college  al  Birminghan,.  He  n.ade  a  report  «.ntan„ng 
pi  ^..  defamatory  of  the  plaintilT.  one  of  the  ..r.dessors  The  nns.uau.u^^..- 
Lut  of  the  college  continue.!  and  in-reasenl.  The  warden  al  last  hie.  a 
"ill  to  administer  the  funds  in  Chancery.  Thereupon  the  d.rfendanl 
proprietor  of  a  local  paper,  procured  an  oflical  copy  of  'l-  -po  ;•  '^ 
Hspector,  and  publish..l  it  re,l..,tim  in  his  paper.  This  was  nearly  1  « 
years  after  the  report  had  be^n  written.  The  plaintiff  contended  tha  .h. 
CVlanton  revival  of  stub,  matt.,  wj.,..).  couU  ^'^^'J^'^^X. 
public  information  ;  but  Coekboru,  C.J„  1-  :t  it  to  the  ju.y  "  -•;>  ^-  -^f 
Slic  interest  in  the  matter  h.i.1  not  rather  n.ereased  than  declined  ,„  the 
interval.     Verdict  for  the  defendant. 

Cox  V.  *e.fi.1/,  (iN3li)  4  I"-  *  *■"•  1^' 
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But  the  conduct  of  tho  trustee  of  a  private  corporation,  as  such  trusteoL 
is  not  a  matter  of  public  interost. 

Wilson  V.  Fitch,  41  Cal.  ;i6;t. 
Tbo  conduct  of  a  returning  officer  at  a  county  (.ounitil   .■loution  i.s  • 
matter  of  public  intere>9t. 

Hunt  V.  Stnr  Xewspaper  Co.,  Limited,  [1908]  2  K.  U.  :!(m  •     77 
I..  J.  K.  B.  7.12  ;    98  L.  T.  629  ;    U  Times  L.  R.  452. 

4.   Eirh'siasticnl  Afairs. 
A  bishop's  government  of  his  diocese,  a  rector's  manage- 
ment of  his  parish,  or  of  the  parochial  scliool,  are  matters 
of   public   interest.     So    is  the   manner   in    which    |)ublic 
worship  is  celebrated  in  the  Established  Church. 

IUii»tration». 

The  press  may  comment  on  tho  fact  that  the  iacurnl)ont  of  a  pailsh  has, 
contrary  to  tlir  wishes  of  tho  rhunhwiird.n.  allow..!  tH.oks  to  bo  s.>ld  in 
tho  chupch  during  s.-rvi.o,  an.l  cooko.1  a  ihop  in  the  v&sfrv  aft.'r  the  service 
was  over. 

Kolly  V.  Tinling,  L.  1{.  I  Q.  B.  699  ;    .1.5  L.  J.  (J.  B    231  •    H 
W.  K.  51  ;    !.•$  L.  T.  25.5  :    12  .Tur.  X,  S.  91(1. 

But  where  a  vicar  start.'d   a  clothin-  soei,.tv   in   his   parish,  .xprossly 
exc  uding  all  Di.ssentors  fr..m  its  l...n,.fits,  it  was  held  that  this  was  essen- 
tially a  private  society,  tho  m.-nibers  of  whii'li  nn^ht  inanago  it  a.s  th..y 
pleased,   without   being  eallod   to  .......nnt   by  any  ..no  ..i.tn.lo  :     an.l  that 

thereforo  a  D.ss..nting  organ  wa.s  n..t  jusliH.d  in  .onunenting  on  II...  limits 
which  tne  vi.ar  ha.l  inii.ose,!  .„.  tlw  .l..sir..  ..f  his  i.arislii,.nors  to  ch.tho  tho 

poor. 

Oathvrcoh'  V.   MiaV,  15  M.  &  \\ .  :tl9  ;     15  L.  .T.  E.\    179  •     10 

Jur.  3;i7. 
And  see  Walkvr  v.  lirogdin.  19  (".  li.  X.  S.  65  ;     II  Jnr    N    S 

671  ;    13  W.  I?.  809  ;    12  L.  T.  19.-.. 
liooth  V.   /iiisror.  2  Q.   B.  D.    100  ;     2.   W.    it.   838. 
Tho  Court  in  nnfh,,cnlr  v.   ^n„V    w.r.,  .,.,,,iallv  .livid.,!  on  tho  question 
wliother    sermons    pr..iuhe.l    in    op.M.    ehur.h,    but     „..t    prii,t..<l    an.!    pub- 
lished, worn  matter  for  p.ibli..  ,.omin..nl.      If  I  ho  s.rM.on  it.^olf  .lealt  with 
mutters  of  public  int.T.-st,  il  is  m  '    ,ilt.d  it  woiil.I  1.,.. 

5.    lioni.-i.    I'l'i-fitiYx,  ,(';: 

"A  man  who  publishes  a  l)ook  challenges  criticism." 
(Per  Cockburn,  C.-T.,  in  .S7n(».M  v.  l-'nniris,  4  V.  A-  F.  1114; 
15  L.  T.  ()7r».)  Therefore  all  fair  and  honest  criticistn  on 
any  publishe.!  book  is  not  libellous.  But  the  critic  must 
not  go  out  of  his  way  to  attack  the  private  clmiiicter  of  the 
author.     (F,;mr  v.  lierkeley,  7  C.  &  1\  ()21.)     So,  too,  it 
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is  not  libt'llons  fairly  and  honestly  to  criticise  a  painting 
l)ul)licly  fxliii)it(Ml.  or  tli«'  architecture  of  any  public  build- 
ing, however  strong  the  terms  of  censure  used  may  be. 
{Thompson  v.  Sh„d,-ll,  Moo.  iV  ^Fal.  187.) 

lllii»tratioii». 

The  Athenrcum  puWishoil  a  critique  on  ii  novil  written  by  tho  plaintiff, 
describing  it  as  "  tli.'  v.-ry  »or!<t  att<'in|>t  at  n  novpl  that  lias  ever  been 
perpetrated,"  and  commonting  scveroly  on  "  its  insanity,  self-complacency, 
and  vulgarity,  its  profanity,  its  inddicicy  (to  uso  no  stronger  word),  its 
display  of  bad  Latin,  bad  Fn  ncli.  bad  r„-riiian,  and  bad  English,"  and  its 
abuse  of  persons  living  and  d.'iid.  After  Erie,  tlJ.,  had  summed  up  tho 
case,  the  plaintiff  withdrew  a  juror. 

StrauM  V.  Franch  (No.  1),  t  V.  &  F.  9;!9. 
See  Sir  John  Carr  v.  Hood.  1  Camp.  ■l.'iS,  n. 
The  Athenmum  thereupon  pulili.-hi-fl  another  nrticie  Btating  their  reason 
for  consenting  to  the  withdrawal  uf  ii  juror,  which  was  in  fact  that  they 
oonsiderc<l  the  plaintiff  would  have  been  unable  to  have  paid  them  their 
costs,  had  they  gained  a  v(  nlii  t.  The  pl.nintiff  thi  leupon  brought  another 
action  which  was  tried  before  roekbiirn.  C.J..  ami  the  jury  found  a 
verdict  for  tho  defendants. 

fitriiHs^  V.  FramU  (No.  2).   I  F.  &  1'.  1107  ;   15  L.  T.  071. 
To  accuse  a  dramatic  author  fal.«ely  of  haviiit:  written  an  immoral  play  is 
•  libel  on  him,  not  fair  comment  on  his  play. 

Mcrivcde  and  uifr  v.  CnrMn,  20  Q.  B.  D.  275  ;    36  W.  R.  231  ; 
58L.  T.  331  ;    52  J.  P.  261. 
A  charge  of  plagiarism  i''  not  a  fair  eomment. 

Per  Vanghan  Williams,  L..T.,  in  Joi/nt  v.  Ci/clr  Tradr  Publishing 
Co.,  [190-1]  2  K.  B.  at  p.  297. 
It  is  doubtful  how  far  a  book  printeil  for  private  circulation  only  may 
be  criticised. 

Per  Pollock,  P.B.,  in  (Inlhrroh-  v.  Miail,  15  M.  &  W.  334  ;    15 
L.  J.  Ex.  179  ;    10  .Tur.  337. 
A  comic  picture"  of  tli(!  author  of  a  book,  as  mtlhor.  bowing  beneath  tlin 
weight  of  his  volume,  may  be  fair  criticism  ;    though  a  persomd  earii-aturo 
of  him  as  he  appeared  in  jirivate  life  woi  Id  not  be. 
Sir  John  Carr  v.  Hood,  1  Camp.  3.»5,  n. 
The  articles  which  appear  in  a  newspaper  and  its  general  tone  and  slyla 
may  be  the  subject  of  iwlv.rsi>  er;ti(^ism.  as  well  as  any  other  literary  pnn 
duction  ;    but  no  attack   should  be  nia<l«  on  the  private'  character  of  any 
writer  on  its  staff. 

Jleriot  V.  Sluarl,  1   Esp.  437. 
Stuart  V.    r.ovill.  2  St...-k.  93. 

Camphrll  V.  Slpollisvoodr.  3  F.  &F     121  :    32  L.  ,T.  Q.  B.  ISA  ; 

3  B.  *  S.  7(>D  :    9  .Tur.  N   S    1009  :    U  W.  R.  509  ;    8  L.  T. 

201. 

The  greati'st  art  critic  of  the  day  wrot)'  and  puMishod  in  Fort  CJarigera 

an  article  on  the  pictures  in  the  Grosvenor  Gallery,  in  which  tJie  following 
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paasagH  occurred  :  "  Lastly,  the  mannerisms  and  errors  of  tJieso  picture* 
(alluding  to  the  pictures  of  Mr.  Burne  Jones],  whatever  may  ho  their 
extent,  are  never  affected  or  indolent.  The  work  is  natural  to  the  painter, 
however  strange  to  us,  and  is  wrought  with  the  utmost  conscience  of  care, 
however  far  to  his  own  or  our  desira  the  rosult  may  yet  be  incomplete. 
Scarcely  as  much  can  be  said  for  any  other  piituros  of  the  modern  school  ; 
their  eccentricities  are  almost  always  in  some  degree  forced,  and  their 
imperfections  gratuitously,  if  not  impertinently,  indulged.  For  Mr. 
Whistler's  own  sake,  no  less  than  for  the  protection  of  the  purchaser,  Sir 
Coutts  Lindsay  ought  not  to  have  admitted  works  into  the  gallery  in  which 
the  ill-educated  conceit  of  the  artist  so  nearly  approached  the  .xspect  of 
wilful  imposture.  I  have  seen  and  heard  much  of  cockney  impudence 
before  now,  but  never  expected  to  hear  a  coxcomb  ask  200  guineas  for 
flinging  a  pot  of  paint  in  the  public's  face.  "  The  jury  considered  the  words 
"wilful  imposture"  as  just  overstepping  the  lino  of  fair  criticism,  and 
found  a  verdict  for  the  plaintitT  ;  damagt^s  am:  farthing.  Each  party  had 
to  pay  his  own  costs. 

Whutler  v.  hu»kin.  Timet.  Nov.  2Gth  and  27th,  1878. 
Thompson  v.  Shaclcpll,  Moo.  &  Mai.  187. 
The  plaintiff  was  a  iirofessor  «(  anOiitecture  in  the  Hoyal  Academy.     The 
defendant  publishi-d  an  account  of  a  new  order  of  an-hiteeturo  lulled  "the 
Boeotian."   .said    to   be    invent. si    by   tlie   plaintitT,   whom   ho   termed   "the 
BoBoticn  profi'ssor."     lii-  s<'t  forth  several  absurd  principles  as  the  rules  of 
this  new  order,  illustrating  them  by  examples  of  buildings  all  of  which  were 
tho  works  of  tlie  plaintiff.     The  jury,  under  the  direction  of  I.,ord  Tenter- 
den,  C.J.,  found  a  verdict  for  tho  defendant. 
Soane  v.  Knight,  Moo.  &  Mai.  74. 
And  see  Oott  v.  PuUifer,  122  Mass.  2:15. 
Cooper  V.  S/one,  24  Wend    i:l4. 
Tho  plaintiff,  having  published  a  biography  of  a  dtsceased  editor  of  the 
Daily  ff<-u's  named  Kobinson,   whieh   w;is   reviewed   in   Punch,  brought  an 
action  for  libel  against  tho  printers  and  publishers  and  the  reviewer.     Bie 
article,  which  was  hea.l.il  "  Manjjled   Keniains."  ini|.li.<l  that  the  plaintiff 
was  lacking  in  skill  and  eapacity,  and  chargi-d  him  w   :li  having  relegated 
the  subject   of  the  biography  to  the  background  in  nrdor  to  obtrude  his 
own  personality  on  the  reader.    The  reviewer  spoke  of  the  plaintiff  "  brush- 
ing off  tho  bloom  "  from  the  anecdot<^s,  mutilating  the  extracts  from  Robin- 
son's MS.,  and  being  unjust  to  Kobinson   and   unfair  to  tho  public,  and 
characterised  tho  work  generally  as  a  "  slight  "  on  the  deceased.     Evidence 
i>f  personal  nnr'mtM  in  the  reviewer  was  given,      flrld,  that  tho  jury  had 
rightly  found  for  the  plaintiff. 

Thama*  v.  Bradbury,  Agnmv  «t-  Co..  Limilod,  [1906  j  2  K.  B  827  ; 
77  L.  J.  K.  B.  726  :  ."54  W.  B.  608  :  9.5  L.  T.  23  ;  2J  Tim« 
L.  R.  OM. 


6.   Thfatres,  Concerts,  and  Public  Enlerfainmentx. 

.\I1  theatrical  and  mnsical  performances,  flower  shows, 
concerts,  puhhc  halls,  (fee,  maybe  freely  criticised,  provided 
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that  the  commpnts  l)e  not  malevolent,  and  no  misstatement 
of  fact  be  made. 

IUii$tration». 

The  prosecutor,  who  was  wholly  unconiU'ctiMl  with  tho  Mage,  got  up  what 
he  called  "a  Drainafio  Ball."  The  eompany  vtm  disordfrly  and  far  from 
select.  No  actor  or  actrt'ss  of  any  reputation  wax  proncnt  at  the  ball,  or 
took  any  share  in  tho  arrungementn.  The  A'ro,  the  »pe<'ial  orf^an  of  the 
theatrical  profession,  published  an  inili|>:nant  urtirle,  rommenting  severely 
on  the  conduct  of  the  prosecutor  in  stnrtinfr  surli  a  ball  for  his  own  profit, 
and  particularly  in  calling  such  an  nssemlily  "  a  Dramatic  Ball,"  See  the 
article,  44  J.  I'.  ;J77.  Criminal  proi'ej'dingit  wi-ro  taken  against  the  editor 
of  tho  Era,  but  the  jury  found  him  Not  guilty. 

R.  V.  Ledger,  TimrJi,  Jan.  Hth,  18N0. 

And  stH)  Dibdin  v.  Swan  and  Bontock.  (1793)  1  Esp.  28. 

Cooni-y  V.  Edevcain,  (1897)   U  Time,s  L.  B.  34. 
The  defendant  wrote  an  article  in  a  newspaper  advising  an  actor  to  return 
to  "his  old   profession,  that  of  a  waiter."     This  aet<ir  had  never  l>e«"n  a 
waiter.    Damages  100{. 

Duplany  v.  Diiiis,  (188B)  11  Tini.m  L.  K.  184. 
A  newspaper,  commentiiip  cm  a  flower  show.  deiioiinriHl  one  exhibitor  by 
namo  as  "a  be^^arly  soul."  "famous  in  »'!  sort«  uf  dirty  work,"  and 
spoke  of  "  the  tricks  by  which  he  and  a  few  like  him  used  to  secure  prizes" 
an  being  now  "broken  in  upon  by  some  judges  more  honest  than  usual." 
Such  remarks  are  clearly  not  fair  criticism  on  the  flower  show. 

Oreen  v.  Chapman,  (1837)  4  Bing.  N.  C.  92  ;  5  Scott,  340. 
The  plaint ifF,  the  proprietor  of  Ziuikicl's  Almanac,  had  a  ball  of  crystal 
by  means  of  which  he  pretended  to  tell  what  was  going  on  in  the  other 
world.  The  Dail>i  Ti-Irifraph  published  a  lefter  which  .stated  that  tho 
plaintiff  had  "  gullcil  "  many  of  the  nobility  with  this  crystal  ball,  ih.nt  hv 
took  money  for  "  these  prafane  acts,  and  made  a  good  thing  of  it."  Cock- 
burn,  C.J.,  dircct*'d  the  jury  thai  a  newspaper  might  expo.se  what  it  deemed 
an  impo.«iti(>n  on  the  public  ;  but  that,  this  lettiT  amounted  to  a  charge 
that  the  plaintifT  had  mad oiicy  by  wilful  and  frauiliilcnt  misrepr.  .illa- 
tions, s  charge  which  shnnld  nut  be  nv.vh'  without  fair  grounds.  Verdict 
for  tho  plaintiff.     Damatres  .me  farthing. 

.Vorriunn  v.    ni'lrhrr,  (I8H:1)   3  F.  &   V.  614. 

7.    (>fli,-r  Ap])etth  to   tlir    f'lihlir. 

A  man  may  by  his  conduct  'nring  liiinself,  or  his  inven- 
tions, or  the  goods  in  which  he  deals,  within  the  rule 
relating  to  matters  of  [sublic  interest.  This  is  so  when  a 
vendo'  Ivertises  some  nt^w  invetitioi),  or  distributes  h.and 
bills  Ci  .rcnlars  recommending  the  public  to  purchase  his 
wares. 

Again,  where  a  man  appeals  to  the  public   by  writing 
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letters  to  the  newspaper,  either  to  ex|)08e  what  he  deems 
abuses,  or  to  call  attention  to  his  own  particnlur  grievances, 
he  cannot  complain  if  the  editor  inserts  other  letters  in 
answer  to  his  own,  refuting  his  charges,  and  denying  his 
facts.  A  man  who  has  commenced  a  newspaper  warfare 
cannot  complain  if  he  gets  the  worst  of  it.  But  if  such 
answer  goes  further,  and  touches  on  fresh  matter  in  no  wav 
connected  with  the  plaintiff's  original  letter,  or  unnecessarily 
assails  the  plaintiff's  private  character,  then  it  ceases  to  he 
an  answer  ;  it  hecomes  a  counter-charge,  and  if  defamatory 
will  l)e actionable.     (See /)o.s^  p.  2!)2.) 

And  generally  when  a  man  puts  himself  prominently 
forward  in  any  way,  and  acquires  for  a  time  a  7»/(».s/-pul)li"c 
l)osition,  he  cannot  escape  the  necessary  consequence— the 
free  expression  of  public  opinion.  Whoever  seeks  notoriety, 
or  invites  public  attention,  is  said  to  challenge  public 
criticism  ;  and  he  cannot  resort  to  the  law  Courts  if  that 
criticism  be  less  favourable  than  he  anticipated. 

IlUigtratuntn. 
A  nicli.nl  man  wh..  ha.l  ..l.tainod  h  diploma  auil  the  degree  of  M  1>  from 
America  advertised  ino«t  extei„ivply  a  new  and  infallil.U-  .  ure  f.-r  e..nsuniption 
The  /■«//  .»/,,//  (lazttte  p,il,li.h.Mi  a  U.a<liiif;  article  ,.n  the  sul,je<t  of  Ku.h  .idver- 
ti-ement.  in  which  they  call«l  the  a,lverti«,r  a  ...laek  and  an  in>,H«tor.  and 
compare,!  him  U.  -  «o«ndreU  who  ,h,k,  bad  coin."  The  jur.-  pave  the  plaintiff 
one  farthing  dnniage<. 

Ihiutrr  V.  .SAor/^,  -I  F.  &  F.  !wy ;   13  I,.  T.  4LM. 

And  see  Morru.,,,  ni„l  anol/irr  v.  Ilnrmfr  ii,„l  nnuther,  \\  Hinc  N  C 

709  ;  \  .Scott,  J24  ;  3  HiHlgen.  ION. 
Ikikhyl  V.  Lalmmhtrr,  [ISHIN]  2  K.  H.  i-lh,  n.  ;  77  L.  J    K   K    7.}, . 
!»0  r-.  T.  ;j<m;  aa  TimeH  L.  R.  .(04.  ■     •     -    , 

.Vny  advertisement  inane,!  by  a  trader  pi.ttinp  his  wares  or  inviting  the  public 
to  do  hiwrncNK  with  him  v  a  matter  of  public  c(>n.«m. 

hm»  V.  /.«.„,  i»  V.  U.  N.  .s.  .^2:  3,,  ,^   j    j.    j.   |,  .  „  y^.  ,_,   .,  . 

a  L.  T.  :J24  ;  7  Jur.  X.  S.  I'S'I ;  /„«<,  p.  221. 
And  Bee  Kiitlini^l  v.  /Mmrt,  1  F.  *  F.  .'147. 

■feiiHer  ami  um4l,er  v.  .\'Herkeit,  I,.  R.  7  Q.  H    1 1  •  41  1.  J   (^   «    14  • 

20  W.  R.  181 ;   2.i  L.  T.  4(M  ;  ,m/^  p.  ;t(i.  '  ■  •       • 

Two  clergymen  wnre  engaged  i:>  ;,  rmitr  .verM  .  urn-.  l!„.  pl.intiff.  wrutr  a 

pamphlet ;  8ub»e.,iiently  he  publi8h.id  a  "  collection  of  opinions  of  the  pnss  "  on 

k'Tk  P"'"P'''**'  "'"'"ding  an  inaccuraU-  or  giublwl  exinict  from  an  article 

Which  had  appeare.!  in  the  defendants  newspaper.     The  <Iefeudant  thereuiH,n 

lelt  It  hit  duty,  in  jurtice  to  the  other  clergvman,  to  publish  an  article  in  his 
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newspaper  «xrKMiinp  tho  i„;,..<-..m.  y  of  the  extr.ot  a«  Kiv«n  by  the  pUintiff.  .n.l 
,c.u.i..K  hi...  ..f  p..nH«-l.v  ...IdinK  «....«  p...s«.p».  a.,.1  K,.ppieM...K  other-.  «.  ..- 
t.,  rntin-ly  ..Iter  th.-  «..««.      Krl...  f.J..  lK>.nte.l  ....I  t..  tl.e  j..rv  that  the        •  ..J..i. 
wa.  ni.i..tainint?  the  truth,  an.l  that  .Ithough   he  wa,  lc.1   ...to  oxaR^or^tM 
UupiaBO.  the  plaintiff  had  uleo  .i-d  exaKKO'»t«'<l  hui^-iaite  himself.     \  enlut  lor 

the  deff.iiL.nt. 

IlibU  V.  Wilkin-m.  1  F.  &  F.  «<>« 
But  where  th..  e-litor  of  the  /.««r,/  atfa.ke.i  the  editor  -f  a  r.val  p..l»r.  the 
/.„„,/,«,  SMiral  ««./  /'/../...«/  ./o»r«n/,  by  ran<o.,...»  uHpor».«i..  oi.  h.-  private 
character,  the  plaint.ft  re.ovore.1  a  verdict  ;  dauiagcs  .•/. 

.w.i.7««/  V.  Wakhii.  ;t  •'.  &  1'.  an. 

S,  wherever  a  ma..  eall«  public  aftction  to  hi-,  own  fn-ievance.  or  »ho«<  of 
his  .laHK.  whether  by  letter-  ii.  a  ..ew-,«|*r,  by  Hpee.he«  at  p.il.l..  n.eet.ngK. 
or  bv  the  p..blioation  of  pamphlet*,  he  .....Ht  ex,«Ht  to  have  h.n  a««.rtinii> 
challenpHl.  the  existe...-.  of  hi-  Krieva...-*  de.iied.  a..d  h.m^elf  ridwule.!  and 

assailed. 

■higrr  V.  Murtimrr,  28  L.  T.  \Ti. 
Kin,iy  V.  Uilrhie,  U  F.  &  F.  4i:». 
ft.  V.   I'r/fl/.  I  F.  &  F.  1117. 
(flh.uifihtit  V.  IhiMfii,  Ir.  B.  "i  C.  I-  I'-*- 
/>i/i/»-i-  V.  A'l"""  '/'•,  'i  I'-  K.  Ir.  24:1. 
Hut  where  the  defe..da..t  in  answering  a  letter  which  the  plaintiff  has  <^iA  to 
the  .«.K>r  d.*s  not  cnlino  l.i.n8.!lf  to  reb.itti..).'  the  plai..tiff'»  assertions,  but 
ret..rt-  ...k.u  the  plaintiff  by  inquiring  into  hi.  antocede..t«,  and  indulging  in 
„ther  unralled-for  personalities,  tho  defendant  will  1*«  held  liable;  for  mich 
imputations  are  neither  a  proper  n..»werto.  nora  fair  comment  on.  the  pU.int.lTs 
s|MHn-h  or  letter. 

.Vi/r/>/.v  V.  //o//'i«.  Ir.  R.  8  «'.  I--  127. 
Three  clergymen  of  the  Church  of  Kngbu.d.  resid.ng  near  Swansea,  being 
Conservatives.'  chose  to  att.Mnl  a  meeting  of  the  mip,wrten.  of  the  lalK-n.! 
ca.ididnte  for  Swa.,-ca;  they  iK-havod  in  an  ex.  te,l  manner,  hissed  a...l 
inte.riipt.Ml  the  speakers,  n.d  had  eventually  to  1«  re.aoved  f.-om  the  r.mm  by 
two  p..lir..ine.i.  IhUI.  that  such  ruudu- 1  might  fairly  1*  r.,mmente<l  o..  ».  the 
1,h.h1  newspaiers:  and  that  eve.,  a  remark  that  ■' api.ean.nces  were  certiualv 
consistent  with  the  belief  that  they  had  imbibe.1  rather  fr.*ly  of  the  cup  that 
inebriate-'"  was  not.  u.ider  the  lir.u.iistaiicer.,  a  libel. 

AM.-,,  v.  /».-.,-«»,  I..  1!.  «  «••   1'-  •■l!"i;  <:*  •'■  J-  •'•  •'•  "*'^-   --   ^^-  ''■ 
,'>7.^.  ;  :lll  r..  T.  -104. 
Hut  ..fmWf.  the  cond.ict  of  th-  solicitor  for  cortKin  shareholders  in  a  p..blt. 
compa.iv  who  are  opi«.si..g  the  dirctors  is  not  a  matter  of  public  interest. 

IVr  Vaughan  Williams.  1,.J..  in  ./..y»«  v.  r^rlf  Trodf  /'uhU^hn.,  > .... 

[l!MH]'i  K.  H.  at  p.  M'. 
.\nd  see   Vniitford   v.    AVri...-.tVi/    rime>.    l.iwilfil.   (19<>0)    !«   Times 

I,.  B.  248. 


(iii.)    ihf  Comment  must  he  I'uir. 

Whether   a   cotninent   is   or  is  not   technically    "fair" 
depends  upon  the  language  in  which  it  is  expressed.     This 
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w  a  (jnestion  for  the  jury,  unless  the  comment  is  s.)  clearly 
fair  and  leKitimate  that  there  can  l)e  no  .jnestion  >v\vmi  it  on 
th*-  mhuitted  facts,  in  which  event  the  jntlg,.  niav  stop  the 
case.  {McQuire  v.  W,xteni  Mnrnhuj  Xnrs  To.,  [1()0;]]  2  K.  Ji. 
KK).)  The  limits  of  fair  comment  have  heen  laid  down 
from  tune  to  tinu-  in  the  ConrtK,  and  it  is  for  the  jury  to 
say  whether  those  limits  have  l)een  exceeded.  The  limits 
are  jwrhaps  hest  stated  in  the  following  passage  :-  - 

"  What  is  the  meaning  of  «  •  fair  comment ' "  I 
thn.k  the  meaning  is  this:  Is  the  article,  in  the  oi)inion 
of  the  jnry,  heyond  that  which  any  fair  man,  however  pre- 
judiced, or  however  strong  his  opinion  mav  he,  would  say 
of  the  work  in  cpiestion  ?  Every  latitude  ulust  he  given  to 
opinion  and  to  prejudice,  a^d  then  an  ordinary  set  of  men 
with  ordinary  judgment  must  say  whether  anv  fair  man 
would  have  made  such  a  conmient  on  the  work  It  is  very 
easy  to  say  what  would  he  clearly  hevond  that  limit  •  if 
for  instance,  th.'  writer  attacke.l  the  private  character  of 
the  author.  But  it  is  much  more  difficult  to  say  what  is 
withm   the   limit.     That  nmst  depend  upon  the   circum'- 

stances   of   the   particular   case Mere    exaggeration 

or  even  gross  exaggeration,  would  not  make  the  comment 
unfair.     However  wrong  the  opinion  expressed  mav  be  in 
point  of  truth,  or  however  prejudiced  the  writer,  it  may 
still   he   within   the  prescribed  limit.     The  ,p,estion  which 
tlie  jury  must  consider  is  this:  Would  anv  fair  ,„a„.  how- 
ever exagg.Tate.l  or  obstinate  his   views.'  have    said   that 
wh.cii  this  criticism  has  said  ?  "     (Per  Lord  Esher,  M.l{.,  in 
Umvnh-  ,nnl  ,nf,  v.  („,,„„,   20  Q.  B.  1).  at  pp.  280,  281  ) 
;•  Ihe  cnticsm  is  to  be  •  fair.'  that  is,  the  expression  of  it 
■s  to  be  fair.     The  only  limitation   is  upon  the  mode  of 
expression.     In  this  country  a  man  has  a  right  to  hold 
miy  opinion  he  pleases,  and  to  express  his  opinion,  provided 
that  he  does  not  go  beyond  the  limits  which  the  law  calls 
'  fan-.'  and  although  we  cannot  Hnd  in  anv  decided  case  an 
oxact  a^id  rigid  definition  of  the  word  '  fair.'  this  is  because 
the  jndges   have   always   preferred    to  leave  tiie  question 
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.  what  Ih' fair'  to  the  jury.  ...  It  innst  »•«■  lissnnu'u  that 
a  man  is  entitled  to  eiiK'rtain  any  opinion  he  pleases, 
however  wrony,  exaggerated,  or  violent  it  may  he,  and  it 
mnst  l)e  left  to  the  jury  to  say  whether  the  nitwl-  of 
expression  exeeeds  the  reasoiinlile  limits  of  fnir  rritiiism." 
(Per    Howen,    L.J.,   in   tli»'   same   case,    '10   Q.    B.    I),   at 

•'pp.  2H8,  '284.) 

In  U'a$on  v.  Walhr,  I..  H.  »  (^  B.  at  p.  W  ;  «  B.  &  S.  T.IO;  .HH 
L.  .T.  y.  B,  84,  the  Court  htld  that  the  following  ilirection  lathe  jury 
was  "  perfectly  correct."  "  'Die  jury  were  told  that  tin  y  niunt  Ik- 
8ftti«fied  that  the  article  was  lui  honest  and  fair  comment  on  the  facts  ; 
in  other  words,  that  in  the  first  place,  they  must  be  satistn  1  that 
the  comnientH  l.-ad  l)een  made  with  an  honest  itelief  in  their  justice ; 
but  that  this  was  ii.  't  enough',  iniisuiuch  ii»  such  belief  might  oripnale 
in  the  blindness  of  party  zeal,  or  in  jwrsonal  or  political  aver-iioii  ; 
that  a  jwrson  taking  upon  himself  publicly  to  criticise  inid  to 
condemn  llie  conduct  or  motives  of  another,  must  bring  to  th'  nsk 
not  only  an  honest  sense  of  justice,  but  also  a  reasonable  deg  -^f  'f 
judgment  and  model ation.  so  that  the  result  may  be  what  a  jiirv 
shall  <l<;em,  under  the  circunist  iuces  of  the  case,  a  fair  and  legiti- 
mate criticism  on  the  conduct  mid  motives  of  the  party  who  is  the 
object  of  censure." 

The  following  summing-up  of  K.  iinedy,  .T.,  in  ■lnjiiil  v.  (  //./c  'I'nuU 
PMixhititi  ('.).,  [VMl]  -i  K.  13.  ul  p.  294,  was  approved  by  the  Court 
of  Appeal :  "  The  <  omnient  n  ust  be  such  that  a  fair  mind  woiiM 
use  under  the  ciicuuistances,  un  it  must  not  misstate  fncts,  Imcaust 
a  comiuent  cannot  be  fair  which  i-  built  uiwn  facts  which  are  not 
truly  stated,  and  further,  it  must  i.ot  convey  imputatii'iis  of  an  evil 
sort,  except  so  far  us  the  facts  truly  stated  warrant  the  imputation. 

llhixiratiiin:!. 

The  i)li(iiiliff  Mrtluire  was  a  tlicatririil  ihaiuifm  whu  with  his  triivi'Uiii'.'  loin 
paiiy  iHTfDrini'il  a  |iliiy  ut  riyiii..uth  calUil  "  The  M.ior."  Th"'  (Icfriiilnnl 
iiewsjiiipcr  iiiwrtod  tht-  foUnwinfr  critiii.sin  <''  the  pprfiinimiiri- :  "  A  thre<'-,ict 
muMcal  absurdity,  t'lititlol  '  Tho  Major,'  writtrti  and  ooiiiiioikhI  liy  Mr.  McHuire. 
was  prcsfiittsl  hist  Bveiiiiij;  l"*'''"""  "  fall  hoiiHe  liy  th«>  uiiitiin's  i-(>iii]>Miiy.  It 
ciiiiiiol  !»■  suid  thiit  ir.iiliy  irft  the  building-  vil't  fhi-  sulisfat ;:  ^ii  ut  h:iviti;.-  yt-x-r. 
anythiiin  likr  thf  standard  of  play  wliich  ■<  ;?  MLerally  to  !>•'  witnessed  at  th'' 
Theatre  lioyul.  Althoiig'"  it  may  Iw (h-sciit'  <l  ii?  a  lay, '  The  M^ijor '  is coniiHwid 
of  uothint;  hnt  nonsense  of  a  not  very  hr  <'oiis  chnracter,  whilst  tho  inusi.- 
is  far  from  attractive.     This  comedy  would  be  very  much  improved  had  it  a 


-uU.U.,ti«l  ,>l.,t,  an.l  wr-r.. a  p«W  d..*!  ..f  th..  ».,rry  st uif  takfu  .ml  -f  it  whkh  l..wer„ 
iKrth  the  pUy  nn,i  tl..-  i.l,.v .-,  N'.,  .l,ml,t  the  actor,  .n.l  u.-trt.«»e«  ur-  w,ll  »mt«l 
t..  f)a.  piece,  whirl,  ^  v,.«  ..x.Hllfiit  »,.„,».  for  i„uMc-h,.i .  ;,rtiHt^.  t..  ,h,play  th-  i. 
t«l..nt.  Am.,.,,,'  Mr.  McHuire's  compii.iy  t  *re  is  nf,t  ot,,,  ko<»1  actor  or  a.treK- 
,..mI  with  th,.  e»c«pt.<m  or  Mr.  Kri.est  Uruine.  not  one  of  tlw-m  .an  bf  *ii,l  f, 
have  a  --mmI  v.uco  f,  Hiiiginj;.  The  i.itr...iuctio.i  of  t.-m.,..,,,,  ..ot  to  .say  v.ilgar 
«.iiK>.  .i.K,.s  ,  ,.t  t..ml  t..  improve  the  eh..r..,-ter  ..f  the  jn-rf..! i,m„.  o,  ai„l  th." 
d»iRii.fr.  whi.  h  form.s  a  pnuninent  feotur.-,  i».arrie.l  out  with  v.rv  lift..  sriucfiiJ 
l.e*«."  rh«  jury  h.  l.I  that  thin  wa.^  not  tUir  .■..niiiiont,  ».,.l  u*anl.,l  th.-  ph.int.rt 
imW.  .lamap*.  lUhl.  hy  the  ( V  urt  of  .\  ;.,„.«!.  ,hat  there  w.h  „.,  ,.vid..„c«  u„ 
whi.'h  a  ,..ti..nal  venh.  for  the  i.laintiff  .„„ld  \„-  fo.imhM,  un.I  that  the  «„„l.s 
i-omplaioeil  of  were  fair  .omiii'iit. 

McQinr,  V.  Il«f,,«  M..nii„<i  .\r„;  Co..  !  IWKJ]  2  K.  n.  UK)  •   :•>  I    J 
K.  It.  Iil2;  51  W   l:.  ti»9  :  8,H  L.  T.  TJT.  .     -     •     ■ 

The  pJaiiitilT.  u  ret..il  niK  me.,  aaut.  publishe.1  a,.  ut\  «ment  i..  the  form 
of  a  h.indbill  otr.uiiK  u..u.uall>  high  pri..-H  f.,r  ktt.l.e.i  .:nB,  raf-...  drippius 
.1.1  metals  old  U.ttle,,  left-off  clothes,  &e.  Ta.  dofen.ia.it  in  h,«  „ewspa,„^ 
|.ubl,she<l  the  f  .ll..wing  comment :--  (iuihlhaU.  Kueom.giuK  servants  to  rol, 
lh,-.r  maPters.  Alderumn  llumpherjat  the  cl.«e  of  the  public  bu-  ness  dr.-w 
o.ir  reporter's  attention  to  'he  f.,Uowiug  ,  xtraordinarv  hamll.ill,  wluch  he  sai.l 
k.d  bi-eu  extensively  circulated  in  the  neighbonrh.«Ml  of  Cb.i.l.ain-a  Hvst.n. 
wt.i.;h  he  »tij.inatised  us  most  [K^rni.  i,,uH  iu  its  etTects,  as  ..fTe.i,..'  .-reat  induce- 
mout.,  to  ■,c-rvant8  to  ivb  their  usters  a.ul  mistress's.  He  m,-,.tiour-<i  the  matter 
>n  -.r,!,.,  that  the  pul,l..-.ty  ,.f  su.h  an  insidious  pr... ,  ..ling  mi^-htput  the  ma.tere 
.„  ih,  ;  •  guard  agam.st  su.h  pra.  tHe«.  The  handtni.  .outiniis  siuh  a  number  .f 
unh..uH-..f  per,|Ui8ites  that  we  give  it  .„  ,.,,,«*,.•  The  handbill  wa-  then  set 
.,ut  ...  full.  Ilrt.l.  that  thi,  di.l  ...,t  ...xcee.1  the  liui.fs  of  fair  com  -nt  and  that 
the  jiirv  lw.i  properly  found  a  \eidict  for  the  defendant. 

I'nru  V.  L,n,,  !>C.  B.  N.  S.  M'i;  *)   I..  J.  < '.    l-     n  .   ;  j,,,    y    >< 

•289:  "j\V.  U.  71:  :j  L.  T.  ;i:;4.  '  ■  -  •    • 

i'he  plaintiff  published,  in  ad.lition  to  two  ..ther  works  .leairibing  his  travels 
..ue  m  ,|uarto.  entitled,  '  The  St.ai.znr  in  Ireland."  Th-  defendant  p.il.lish«i' 
u  ).ar.Hlyof  this  which  he  styl,,l.  My  IVket  IJook,  ..r  Hints  for  u  liyghte 
Merrieand  .  onceited  Ton:,  in  >,■:«-.,  ■  :.e  called  Ih.  Stm„yer  h,  Mnn,l,  ItMlO." 
lo  this  tho.e  was  a  ••  froMl,,  .,.  :,,■.  |  ..  xhe  K,.i;;lit  leaving  Ireland  with 

regret,    whuh  showed  a  lu  .,ic      e  .f  a  ...an,  UMi.lii.g  under  the  weight 

of  th.ee  heavy  l«,oks,  an.l  holding  a   handkerchief  tie.l    by  the  corners  and 
alK..lle.l  ••  \\  ardrobe."     Lord '  'a  ,ipIHl  ioi,l  the  jury  that  this  did  not  exceed  the 
Inr.its  of  fair  eom.i.ent,  and  a  verdict  was  found  for  the  def<M..lant. 
Sir  John  C'lrr  v.  //'*.',  ilsfis)  1  faiiip.  rt.w,  ... 

Im/intiiti„n  oj  Bod  .]fntiiys. 

It  IS  too  much  tlie  practioo  for  writers  iji  newspapers  to 
assign  wicked  or  corrupt  motives  for  the  coikIuci  of  their 
opponents.  When  no  grounds  are  assigned  for  such  an 
inference,  or  when  the  writer  vouches  for  the  existence  of 
such  motiveti  as  a  fact  within  his  knowledge,  and  not  ay  a 
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mere  iiifoivnoe,  then  his  only  (lefeiicf  is  >i  strict  justiHcation. 
,'  But  where  the  facts  from  winch  the  writer  dediu-es  this 
impntatioii  ure  well  known  and  clearly  referred  to,  or  are 
expressly  set  out  in  the  article,  there  the  imputation,  as  we 
have  seen,  hecomes  a  comment. 

But  can  it  ever  he  "  a  fair  comment  "  withiti  the  technical 
meaning  of  that  phrase  to  impute  dishonourahle  motives  to 
the  person  whose  conduct  is  criticised  '! 

At  first,  the  Courts  held  that  such  an  inference  could  not  iwssihly 
l)e  a  legitimate  criticism  on  a  public  man.  In  I'armitir  v.  ('»«/»- 
laml,  (1840)  «>  M.  *  W,  105  ;  9  L.  .1.  Kx.  '20-1,  the  Court  of 
Exchequer  held  that,  though  some  words  which  are  clearly  libellous 
of  a  private  jierson  may  not  amount  to  a  HImsI  when  written  of  a 
person  in  a  public  capacity,  still  any  imputation  of  uiijust  or 
corrupt  motives  is  eipially  libellous  in  either  case.  So  in  Ciuipir  v. 
Imuhoh,  (1H3H)  S  A.  &  K.  at  p.  Itt'l,  I'atteson,  .1.,  lays  it  down  in 
general  terms  that  "  where  the  comment  raises  an  imputation  of 
motives,  which  may,  or  may  not  be,  ii  just  inference  from  the 
precediu};  statement,  it  is  a  distinct  libel." 

Now,  however,  greater  liberty  jjrevails.  It  apjwars  to  Imj  con- 
ceded that  so  long  as  a  writer  confines  himself  to  discussing  matters 
of  public  interest,  the  mere  fact  that  improper  motives  have  been 
unjustly  assi'Mied  for  the  plaintitTs  conduct  is  not  of  itself  sufficient 
to  destroy  the  defence  of  fair  comment,  thou^n  of  course  it  will  tell 
strongly  in  favour  of  the   plaintiff.     As  Cockburn,  C.J.,   says   in 

,  Waton  V  Wultr,;  L.  H.  4  Q.  B.  at  p.  !I8:  "  The  full  liberty  of  public 
writers  to  comment  on  the  conduct  and  mnlin'H  of  public  men  has 
only   in  very  roctiit  times  being  rocogiiihed."     "  A  line  must  be 

,  drawn,"  says  the  same  great  judge  in  CumiihiU  v.  ,S';»«»ixh<««/- , 
8  B.  it  S.  770,  777;  H'l  L.  .1.  Q.  B.  ID!',  "  between  criticism 
upon  public  conduct  and  the  imputation  of  motives  by  which  that 
conduct  may  be  supjwsed  to  be  actuated  ;  one  man  has  no  right  to 
impute  to  another,  whose  conduct  may  be  <ipen  to  ridicule  or  dis- 
approbatio.i,  base,  sordid,  and  wicked  i  lotives,  unless  there  is  so 
much  ground  for  the  iniputiition  that  a  jury  shall  fiiul,  not  only 
that  he  had  an  honest  Ixilief  in  Jie  truth  of  his  slatenit^nls,  l)Ul 
that  his  belief  was  not  without  foundaiion.  ...  I  think  the  fail- 
position  in  which  tlie  law  may  be  settled  is  tliis  :  That  where  the 
public  conduct  of  a  public  man  is  ojasn  to  animadversion,  and  the 
writer  who   is  commenting   upon   it   makes   nnputalions   on   his 
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inotiveH.  whicli  Hiise  fairly  and  lejjitimatel.y  out  of  his  conduct,  bo 
that  a  jury  shdl  8ay  that  the  ciiticisin   was  not  onlv  honest  but 
also  well  founded,  an  action  is  not  niaintainiil)le.     iJut  it  is  not 
because  a  public  writer  fancies  th.it  the  cf.n.luct  of  a  public  ni.in  is 
open  to  the  suspicion  of  dishonesty,  he  is  therefore  justified  in 
assadiuR  his  character  as  dishonest."     •'  In  „,y  opinion  it  is  clear 
law.  that,  when  a  criticism,  whether  of  a  literary  production,  or  of 
a  trade  advertisement,  or  of  a  public  man.  includes  such  an  iu'iputa- 
tion  (i.e.,  of  sordid  motives),  there  being  no  facts  to  warrant  it   it  is 
open  to  the  jury  to  find,  not  only  that  the  publication  com|)lained 
of  IS  libellous,  but  also  that  the  defence  of  '  fair  comment '  has  no 
application.     The  truth  is  that  in  such  a  case  that  which  is  called 
a 'criticism  "ceases  to  be  a  criticism,  and  becomes  a  defamatory 
hbel."     (I'er  VauKhan  Williams.  L..T.,  ,„  ./,„/„,   v.   r,/,/,    Tnu'le 
I'lihlmhiii'i  Co.,  [VMU]  -2  K.  !i.  at  p.  -im.) 

"  A  personal  attack  may  form  part  ..f  a  fair  comment  upon  given 
bicts  truly  stated,  if  it  be  warranted  by  those  facts ;  in  other  words 
in  my  view,  if  it  be  a  reasonable  inference  from  those  facts."  (Per 
Lord  Atkinson  in  P-dhiil  v.  lMh,„i,li,n;  [1<m)h\  2  K.  H.  -j^g  „ 
quoted  with  approval  by  Cozens-IIardy.  M.ll,  an.'  Fletcher 
MoulU)n,  L.J.,  in  Himl  v.  Slur  .\a,sj>„i„r  ('...,  /./,/.,  [uh)h]  2  K   Ji 


liittHtntfioHH, 

An  artiolo  in  the  Sat.„:la„  Itnira-  in.,,ut.,l  t.,  the  plaintiff,  thr  o,lit.,r  ,.nd  mrt 
proprietor ..f  the  Itrili.,,  /■;„«,/,,.  that,  inmlvo.  utmKthep>„na«at  ..n  »f    l  H    i  '  , 

.....on,  ,ho  <'hin..«..  hiH  ,,„,..,  „.. ..  „.....,,  „;..oa.!:th^r;     t  :;• 

l-iiI«T.  an.l  «()  put  mon.'V    i,t..  his  own  iH«'ki.t  ■  th,.f  l>o  „  "'■*.'»n 

that  he  p„t^.Hh  a  H.  o,  .i.,i...  ..t!::?^:.  ^^ .iLr^ ::  ■  ^i 

MiWribin,.     The  jury  found  that  the  wiittT  honestly  I-.:    v...l  H,  '  '    ! 

' t""-<l  i"  the  arti..le  to  1.  well  f„un.le.I,  hut  the    W      h.  i      '"'l      >"": 

fnir  .ritiei^m  had  Wn  undouhf«lly  exce.Hle.l.  '"'  '"""-'  "' 

CamiMI  V.  S,^tU„:.,M,  3  F.  &   V.  ii\  ;   .;:>  (,.  J.  ^^    „    ,,.,..    ., 

^-  '•"';   '•»  J'T-  ^'-  •"<•  Hlfi!';    II  W.  K.  .-.(i!)  ;  ,>  r,    T     -01         ' 
the  plauitiff,  who  was  a.  (H'.  and  a  M,.n>l>.,r  ,,f   P.,.i: 

H...O.W oj x..ea,tie.  Th. t u.:.^^:^ ^l  ^::'  C:::;'^::';::' 

«tu«l>lj  v„,,.d  for  his  ,«„.ty.     Cookhurn.  C.J..  dire.t.  1  th.>  jurv  that  a   x,n\lt 

--■r  was    fairly  .u,i,lo.l   ,o „..,,    ,.,.  ,t„   dis.ril.u.i.         f'      ,    . 

utrona,-e.  l.u     that  he  w«a  not  entitled  to  a..ert  that  ,1,  .,■  ha,I  !,,.„   .  . 

ronn...  or  und-n-tandinK  that  the  phuntiff  .vould  1h.  tl.us  ..ward.-d  i    I   ■  alw 
votHl  aen.rdu.K  to  onler.     Venliet  for  the  plaint.tT  ;  d.n.a.-.s.  -,,.;  ' 

Stt,>n<mr  v.  Iliillrrwnrth,  ;)  K   *  J."    -j;') 
Theplaintitf  w«  e.-mayor  of  Wiuche»ter.  '  Th;  // ,.k,r,  A.l,.r,„„-  ,n.put«U 
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to  him  partiality  mid  corruption  and  ifrnornnce  of  hi«  duties  an  majror  and 
justice  of  th.-  ii.<ac«  lor  the  IxiroURh.  //«/</.  that  "  ever>-  Hubject  haa  a  right 
to  comuiPiit  on  those  ait«  of  public  men  which  coiicMii  him  as  a  subject  of 
the  realm,  if  he  do  not  make  hi«  coramoi  tary  a  iloak  for  malice  and  slander; 
but  any  imputation  of  wickwl  or  corrupt  motive*  i-  unciuestionably  libelloua." 

Per  Parke,  U.,in 

I'arwilei-  V.  i',>i<i,l<n,'l ,  (i  M.  &  W.  105 ;  «  I,.  J.  Kx.  •-><« ;  ^  Jur.  701. 
The  jilaintiff  oxtennively  adver'iw-d  a  new  cur.  for  consumption.  The  Pall 
Mull  llazettr  denounced  hiui  as  an  imjioKtiir  and  a  quack.  Cockburn,  I'.J., 
dircct.Hl  the  jury  that  if  fho  d.'fcndant  really  believed  that  the  plaintiff*  system 
of  treatment  wuH  a  delusion,  -  then  he  had  a  rit,'ht  to  maintain  that  it  wa«  so; 
and  that,  even  if,  in  drawing  inference*  of  inllH)^^ture  and  Iwd  intention,  he  fell 
into  error,  yet  if  he  wrote  honestly,  and  with  the  intention  of  exercisinK  his 
vm'ation  as  a  i>ublic  writer  fairly  and  with  reasonable  m.Kleration  and  judfrment, 
he  is  entitled  to  the  verdict." 

lliiiitrr  V.  .'S/mr/i.  i  V.  &  V.  983  ;   15  f,.  T.  421. 


(iv.)   Tlif  Cimmail   iiiiiiit   not  /*<■   I'lihlishcd  Maliciousln. 

In  order  that  th«'  defence  of  fair  coranient  may  avail,  it 
must  have  been  made  homi  tiih-  and  not  from  any  malicious 
motive.  A  critic  must  always  state  his  true  opinion  of  the 
work  l)efore  him  ;  if  h»'  thinks  well  of  the  work  and  yet 
condemns  it,  iie  is  acting  dishonest'  and  will  fail  in  his 
defence,  even  though  the  language  used  does  not  exceed 
the  limits  of  a  fair  comment.  "  The  comment  would  not 
then  really  he  a  criticism  of  the  work.  The  mind  of  the 
writer  would  not  be  that  of  a  critic,  but  he  would  l)e  actuated 
l)y  an  intentit)ii  to  injure  the  author."  (Per  Lord  Esher. 
M.U.,  in  .1/<t; (•«//,■  .(»/</  /»•/>'«•  v.  Cirson,  20  Q.  B.  D.  at  p.  281.) 
"  The  view  expressed  must  be  hcMiest."  (Per  Collins,  M.K.. 
in  Mrljiiin  v.  Wishn,  Mnniiiiij  Sfir.i  ( 'o..  [1W3]  2  K.  B.  ut 
1).  110.)  "  Comment  distorted  by  malice  cannot  be  fair  on 
the  part  of  the  person  who  makes  it."  (Per  Collins,  M.H.. 
in  riiomos  V.  Ilnulhnnj,  Aijnnr  .(■  Co.,  Lid.,  [I'.MM)]  2  K.  B.  at 
p.  (>42.)  '•  Proof  of  malice  may  take  a  criticism  prima  furl, 
fair  (UitHide  the  right  of  fair  comment,  just  as  it  takes  u 
communication  i>riin<i  hni''  privileged  outside  tl.e  privilege." 
(///.  at  p.  (•.40.) 

On  the  other  hand,  honesty  of  purpose  will  not  avail  if 
the  words  do  exceed  the  limits  of  a  fair  comment.     The 
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fact  that  the  writer,  at  the  time  he  wrote,  honestly  helieved 
in  the  truth  of  the  charges  he  was  maiving,  will  be  no 
defence  to  an  action  if  snch  charges  he  made  recklessly 
unreasonably,  «n,l  without  any  foundation  in  fact. 
((  ,m/./../  V  S>.///.s..v,o,/.,  .i  F.  &  F.  421  ;  3  B.  &  S.  709; 
3-2  L.  .1.  Q.  B.  1H5 ;  8  L.  T.  201.) 

J^L^  I''"^''^  ''  ""'  ''""''""'  ^^''^''  '"^'''^^  ^vas  in  issue 
when  a  plea  of  fair  co.n.neut  was  set  up.  It  was  argued  that  as 
eve  y  c.tizen  has  a  right  t.,  puhl.sh  a  fair  com.nent  on  a  matter  of 
puh^^.c  interest,  the  fact  that  he  published  it  n.ahciously  would  not 
make  U  actionable.  Q  Mayor,  ^r.,  of  Bnui^d  v.  Pickl,.,  [1895] 
A.  t.  ;,87  ;  Me,,  v.  Hood  u„,l  another,  [1898J  A.  C.  1.)  "An  .illeca 
tion  that  the  statement  was  made  maliciously  is  „ot  eTouih  to 
onvert  what  is  pn.A  far.  a  lawful  into  a;'...  facie  .Im 

[18.)!.J  1  Q.  B.  a  p.  !.l.)    J3ut  it  has  now  been  clearlv  laid  down  in 
///..««.  V  Ihadharv,  A,„,r,r  ,(■  Co.,  Ltd.,  (  [190G]   2  K.  B.  627  •  77 

uva'  i  :  f  '  f  '  :'"  ^  '^-  -•'^'  ""*'  "  P'"*  •'f  f"^"-  "O'^^'^e^t  will  not 
H\a.l  a  defendant  who  is  proved  to  have  acted  maliciously.  The 
--  o  proving  malice  is  on  the  plaintiff,  and  any  facts  that  would 
«  ..show  mnl.ce,  were  the  defence  one  of  ordinary  privilege,  may 
-  proved  to  rebut  a  defence  of  fair  comment  (AL,,tl,M,a,Z 
(^'■orny,rra„,l  In,l„M,ial  Sorirt,,,  Ltd.  v.  Trader.' I'Muhi,,, 
^I---.<-..  /../.,  [1906]  1  K.  B.  408 ;  75  L.  J.  K.  B.  259 ;  94  L.  I 

ii2-cn-  ""Wo  '.'"^'""''  "■'^'"  '^«  *«'-'°'*  °f  '»^«  article  itself." 
(Pe.   Colhns,  M.K.,ni    Tho„,a.  v.   lhadl„,,;j,  A.„,.;r  .f   Co     ltd 

Z!."'l '"  ''■  ,*"*V   •'^''."'"  '"'''  '"'^""  ««"*1^"«''«''  tlie  view  which  had 
L  •  '  ^^!! f^   ?  j^-  ^;  100=   '^  L.  J.  K.  B.  612;  51   W.  H.  689;  8H 

hliown  destroys  the  defence. 
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Canadian  Notes  to  Chapter  VIII. 

Matters  op  Public  Interest— Comment. 

Alberta.— It  is  no  defence  to  an  action  for  libel,  that  the  publica- 
tion complained  of  purports  to  represent  the  assertions  of  a  third 
party,  or  even  the  mere  repetition  by  such  third  party  of  the 
assertions  of  another;  such  facts  can  be  considered  only  in  mitiga- 
tion of  damages.    While  a  newspaper  may  publish  a  report  of  the 
proceedings  of  a  public  body,  and  comment  upon  facts  and  state- 
ments then  made  that  may  be  defamatory  to  individuals,  it  is  not 
fair  comment  as  against  any  such  individuals  after  a  considerable 
interval  of  time  to  republish  such  statements  as  facts  or  as  alleged 
facts.      Fair  comment  must  never  consist  of  the  a.ssertioii  of  fact  • 
it  consists  of  opinions  and  inferences  from  facts  assumed  to  be 
true.    A  newspaper  publishing  and  commenting  upon  proceedings 
m  a  judicial  or  semi-judicial  investigation  may  comment  upon  the 
fact  that  further  damaging  e^•idence  against  a  party  might  liave 
been  given  if  the  tribunal  had  been  disposed  to  receive  it,  but  it  is 
not  fair  comment  to  state  such  evidence,  or  the  purport  of  it:— 
Semble,  that  the  jury  (or  Judge  sitting  without  a  jury)  may  take 
into  consideration  the  fact  tliat  the  lil)elIous  statements  were  mat- 
ters of  public  notoriety  in  the  community  previous  to  their  publi- 
cation by  the  defendant  in  mitigation  of  damages.     Patterson  v. 
Edmonton  Bulletin  C'ompany,  1  Alta.  R.  477. 

The  plea  of  "fair  comment"  is  only  referable  to  a  case  where 
the  facts  taken  as  the  basis  of  the  comment  are  either  admitted  by 
the  parties  or  are  proven  to  be  true.    Patterson  v.  Plaindcaler  Co 
2  Alta.  R.  29. 

British   Co/Mm6ia.— Defendants   published  on   page   ]    of  their 
newspaper  an  article  stating  that  some  women  from  Seattle  had 
been  canvassing  some  time  ago  in  Victoria  for  subscriptions  for  a 
bogus  foundling  institution  and  on  In-ing  <|uestioned  by  tiie  police 
had  left  town;  on  page  8  of  the  same  issue  there  was  an  article 
'(tating  that  two  ladies  for  the    past  few    days    had    been    selling 
tickets  for  a  recital  by  one  Oreenleaf  and  that  the  ti.kets  were 
Ix'ing  sold  "in  a  manner  similar  to  those  for  a  recital  by  a  gentle- 
man of  the  same  name  nearly  two  years  ago  which  was  <.stcnsil)ly 
for  the  benefit  of  the  Orphanage,  but  which  the  promoters  were 
obliged  to  abandon."     Tlie  manner  of  selling  tickets  was  as  a 
fact  the  same  in  Iwth  cases:— Held,  that  the  article  on  page  1  did 
1—226 
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not  nec»«sarily  refer  to  the  plaintiff  and  that  the  article  on  page  8 
was  a  fair  loninient  on  a  matter  of  public  interest  and  was  true. 
Wiles  V.  Victoria  Times,  11  B.C.R.  143  (lr\ing,  J.). 

The  rule  as  to  comment  has  no  application  to  private  communica- 
tions, but  only  to  statements  made  about  public  acts  or  matters  of 
public  interest.    Williams  v.  Morris  (1906)  4  W.Ii.R.  99  (B.C.). 

.Vaiu7o6rt.— W^hether  an  allege.1  HIm'I  has  the  meaning  ascribed 
to  it  is  a  question  for  the  jury,  and  if  the  (luestion  is  not  considered 
by  the  jury,  a  new  trial  will  be  ordered.  Martin  v.  Free  Press. 
iMan.  R.  50,  affirmed.     Manitoba  Free  Press  v.  Martin,  21  Can. 

S.C.R.  518. 

A  writer  may  not  charge  a  public  man  witli  misconduct  or  impute 
dishonest  motives  to  him.  and  then,  under  n  plea  of  fair  comment, 
bring  extrinsic  evidence  to  show  that  the  charge  or  imputation  is 
true;  but  if  the  writer  were  commenting  on  the  public  man's  public 
acts  or  conduct,  he  may  prove  the  facts  on  which  he  based  his  com- 
ment, and  if  the  proof  of  these  facts  satisfied  the  jury  that  the 
infer(nci>s  the  defendant  has  drawn  are  not  unfair  or  malicious, 
tlien  they  are  entitled  to  say  that  they  are  fair  comment  and  not 
nunt  and  not  libelbms.     (Taylor.  C.J.,  dubitante).  Ibid. 

Wlicrc  there  is  on  the  record  a  plea  of  justification,  the  plnintiff 
may.  if  lie  chooses  in  the  first  instance,  met  the  justification,  or 
hei.iny  leave  such  proof  until  the  reply.  He  cannot,  bowev.r, 
divide  bis  proof,  calling  some  evidence  to  meet  the  justification  in 
the  first  instance,  and  more  afterwards  in  reply.  Martin  v.  Fre. 
Press.  7  Man.  R.  50.  affirmed  Manit(>l.:i  Free  Press  v.  Martin.  '21 

Can.  a.C.H.  518. 

To  a  count  for  libel  flie  defendiints  plciuled.  as  a  second  plea  in 

efTeet.  that  before  and  at  the  time  of  the  publieation  of  the  alli'}.""! 

lilel.  -rreiit  piiblie  interest  was  felt  in  the  subject  matter  there.. i. 

that  it  wiis  iiiiieh  (lis<us.sed  in  newspapers,  that  the  (lefen«lants  were 

proprietors  of  a  public  newspaper,  and  tiie  words  complained  ..i 

were  part   of  an  editorial  article   and   were   fair  comment   on  tli.- 

said  matters  of  great  public  inten-st.  and  were  published  Ixma  ti.|.- 

ajid  without  Mia  lice. 

I'pon  an  application  to  strike  ou*  this  plia  as  embarrassing— 
Held,  that  the  pica  was  not  cmbarra.ssinc.  and  iiiiu'ht  be  plead. I 

aloHL'  with  the  sreiicrtil  issue.     .Martin  ..  Manitoba  Free  Press  C. 

8  Man.  K.  413. 

.V,.r,j  S,o/i(i.— The  publication  of  li»n'llous  matter  in  u  newspav  r 
cannot  be  justified  .m  the  ground  that  it  was  publWie.l    'as  m  m.p 
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ter  of  public  news"  or  "in  the  bona  fide  belief  that  it  is  in  the  pub- 
he  interest  that  the  matters  referred  to  should  be  made  public." 
Neither  can  the  publication  he  ju-stified  on  the  ground  that  the 
matter  complained  of  has  In-en  embodied  in  a  statutory  declaration 
made  iM-fore  a  justice  of  the  pence  with  the  object  of  bringintr  the 
charge  contained  in  the  de<-laration  before  the  municipal  council 
having  power  to  inquire  into  the  charges  made  and  to  dismiss  the 
official  complained  of.    Under  the  heading  of  "Scott  Act  Inspector 
Accuse«l  of  Bribery,"   the  defendant  company  printed   in  their 
newspaper  an  item  to  the  cff.rt  that  Xf.  had  made  a  declaration 
before  a  justice  of  the  pca.-c  accusing  plaintiff,  the  county  Can- 
ada Temperance  Act  inspe«-tor,  of  attempted  bribery,  and  stating 
that,  in  the  <le<-Iarafion  rcfcrrc.l  to.  it  was  allcgcdthat  plaintiff, 
on  two  different  occasions,  promised  that  he  would  not  prosecute' 
M.  if  the  latter  would  give  him  a  .crtnin  sum  of  money,  whicli  he 
refused  to  do.     At  tlie  trial  the  statutory  declaration  referred  to 
was  tendered  in  evidence,  oi.   behalf  of  .icfcndimt.  as  evidence  of 
lK>na  n<\vs.  and  was  rej.-ct.'d  by  the  trial  Judge  :_Hcld.  that  the 
eviclcn.c  was  rightly  rejccte.1.  and  that  defendant  s  appeal  must 
be  (lisiiiissed  with  costs.     Also,  that  the  making  of  the  statutory 
declaration  before  the  magistrate  was  not  a  necessary  preliminary 
to  an  imiuiry  into  the  con.luct  of  plaintiff  by  the  nmnieipal  coun- 
<il.  and  that  defendant  could  not  claim  privilege  in  n-spect  to  the 
iml.lieation.     Semble.   per  ftn.ham.    K.J.,    a    communication   ad- 
dressed to  the  warden  of  the  council,  and  sent  to  him.  might  have 
l<een  .-onsidenHl  privilegcl.      .McDonald  v.  Sydnev  Post  Publishing 
Co..  .{!)  X.S.R.  81.  .  s 


0„tnrw.—T]u^  plaintiffs  brmight  a  written  advertisement  to  the 
defendant  for  the  purpose  of    havimr    it    published  in    liis  news- 
pap.r,  but   the  defendant   refused  to  insert   it.  and   the  plaintiffs 
took  it  i.wiiy.  intimating  that  it  would  be  immediatelv  published  in 
another  newspaper.     It  was  so  i)ublish..d:  and  on  "the  dav  (.f  its 
publication  an  nrticl.-.  written  before  its  publication,  appeared  in 
the  (l.tVn.lants  newspaper,  ri.f.-rring  to  it  as  unfit  for  i)ublieation. 
The  plaintiffs  sued  the  defendant   for  libel.     The  trial  Judge  told 
t!ie  jury  that  if  the  artiele  was  nothing  more  than  a  fair  cririeism 
of  tlh-  advertisement,  it  was  not  libellous.     It  was  ol)j"cted  that  the 
defendant  was  not  entitled  to  criti.-isc  the  advertisement   heeause 
It   h;id  not  Im'.m   piiblLshed  before  th.>  article  rritieisin<r  it:— Meld, 
that  this  was  not  a  valid  objection.     Graham  v.  M<-KiiMm.  lit  OR. 
47.'). 
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The  discussion  of  the  conduct  of  a  so!i<'itor  of  a  municipal  cor- 
poration in  that  capacity  is  a  matter  of  public  interest,  and  a 
newspaper  is  entitled  to  criticize  or  make  fair  coriimtnts  thereon. 
Douglas  V.  Stephenson  (1908),  29  O.R.  61fi.  affirmed  (1H!>!>), 
26  A.R.  (Ont.),  26. 

Under  a  defence  of  "fair  comment"  in  a  libel  action,  evidence 
of  the  existence  of  a  certain  state  of  facts  on  which  it  is  aliened 
the  comment  was  fairly  made,  is  adinisMil)le,  but  not  evidence  of 
the  truth  of  the  statement  complained  of  as  a  libel.  Wills  v.  Car- 
man, 17  O.R.  223,  discussed.  Judgment  in  Brown  v.  Moyer.  2:i  O.K. 
222,  reversed.    Brown  v.  Jloyer,  20  A.R.  (Ont.'),  r>09. 

To  a  statement  of  claim,  charginK  the  defendants  with  the  pub- 
lishing of  the  plaintiff,  in  their  newspaper,  that  he  had  se<hieed  and 
betrayed  one  B.  P.,  and  was  a  man  unfit  for  the  .society  of  respect- 
able pt'ople.  etc..  whereby  the  plaintiff  was  injured  in  his  rredii. 
etc.,  the  defendants  pleaded  that  the  article  was  published  lM)nii 
fide  and  without  nudice,  and  for  the  public  Wnefit.  and  in  the 
usual  course  of  the  defendants'  duty  as  public  journalists,  and  was 
a  correct,  fair,  and  honest  report  of  procee<lings  of  public  intenst 
and  concern -.—Held,  barl,  for  the  publication  complained  of  wiis 
in  no  sense  for  the  public  benefit,  nor  published  in  tln'  course  of 
the  defendants'  duty.  Farmer  v.  Hamilton  Tribune  Co.,  :J  O.K. 
538. 

Q„fh((.—\n  elector  who.  during  a  mnnieipal  election.  Ii<iiii.' 
asked  as  to  tlie  qualifications  of  a  candidate  and  eanva.ssed  as  to 
his  hostile  attitude,  stated  that  he  could  not  vote  for  a  i)erson 
against  whom  there  had  been  publicly  brought  an  accusation  of 
corruption  and.  in  good  faith,  repeated  this  accusation,  is  not  \h\h\r 
in  damages  for  slander.  Ouimet  v.  Durand,  Q.R.  28  S.C.  46.')  K't. 
Rev.). 

It  i:.  tne  English  law,  under  which  t!"  ■  constitutional  liberty  of 
t'.ie  press  exists  in  Canada,  which  applies  to  actions  for  defimi:i 
tiou  iu  newspapers  and  to  the  defences  founded  on  privil<»gi'  ;inil 
(la  finr  comment.  Under  this  law  the  concurrence  of  three  rl.- 
iiieiits  is  necessary  to  relieve  the  author  of  a  ilefamatory  writ  iris; 
from  civil  liability,  viz:— (1)  It  is  necessary  that  the  writinL'  '»• 
true.  (2)  That  it  deals  with  facts  of  interest  to  the  public.  :! 
That  it  was  published  in  the  public  interest  and  without  miili''. 
Marcotte  v.  Rnlduc,  Q.R.  30  S.C.  222. 

Slanderous  language  by  one  candidate  to  another  in  nn  ele.  ti  n 
speech  even  though  no  actual  damages  is  caused,  gives  a  riv-lii  to 
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the  injured  penton  to    an    action    for    dainaKt-s.      ('f.  Augers  v 
Pacaud,  Q.R.  5  Q.B.  17.    V.-rvill,.  v.  .M;,rtin.  t^.R.  17  K.U.  36.>. 

S<MAa/r*fMo«.— Plaintiff    muhI     d..f..ndaiit«     for    daiiiaK»<    for 
defamation  by  roason  of  a  letter  written  I>y  defendant  C  and  pub- 
lished  in  the  newnpaper  of  the  defendant  (J  imputing  to  him  din- 
creditable  conduct  aa  a  medieal    practitioner,  alleging    want    of 
skill,  exorbitant  charges  and  tliarges  for  services  not  performed. 
Plaintiff  alleged  that  he  was  a  duly  (lualificd  medical  practitioner 
in  Saskatchewan,  and  this  was  controverted  by  the  tlefcndants.  it 
being  alleged  that  he  was  not  registered  under  the  .Medical  Pro- 
feaaion  Act  of  Saakatehcwan.     It  appearetl  that  the  plaintiff  had 
been  registered  under  the  N.W.T.  Onlinance  and  that  upon  the 
Medieal   Profession  Act  of  Saskatchewan  coming  into   force  the 
registrar  appointed  for  the  purpose  of  completing  organization 
had  procured  from  the  N.W.T.  council  a  list  of  the  .nialified  prae- 
titioners  under  the    old   statute  of  wluuii  the  defendant  was  one; 
that  this  list  had  been  used  as  the  register  required  under  the  new 
Act  although  it  had  never    been    formally    adopted  by    the  new 
council. 

It  was  also  pieaded  that  the  writing  complainetl  of  was  a  fair 
comment  on  a  matter  of  public  inten-st,  but  it  was  found  that  the 
1  idence  was  not  sufficient  to  establish  the  truth  of  the  matters 
alleged : — 

Held,  that,  whether  the  register  produced  was  formally  adopted 
l>y  the  TOuncil  or  not,  and  whether  it  was  kept  with  the  formaliti.'s 
reciuired  by  the  Act  or  not,  it  was  the  dc  facto  register  and  as  such 
should  be  accepted. 

2.  That  even  if  the  register  was  not  sufficient  yet  as  tlic  plnintiff 
had  .shewn  that  he  was  qualitied  t«  be  registered  he  coulil  inaintiiin 
an  action  for  defamation. 

:{.  That,  as  it  had  not  been  shewn  that  the  matters  allcjrcd  in  the 

nriling  were  true,  the  (Idem t'  fair  c<mimciit  lould  nut  pi-iviiil, 

as  publicHtion  cannot  1m'  justified  unless  the  facts  commented  upon 
are  shewn  to  Im)  true.    Sandwith  v.  Cowpci-,  i  Sask.  R.  12. 
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CHAPTEJt  IX. 

PRIVILEGE— ABSOLUTE   PRIVILEGE. 

rriviloBerl  occasions  are  of  two  kindH  •— 

(I.)  Those  absolutely  privileged 

('•■)  Those  in  which  the  privilege  is  but  qnalilled. 
In  the  first  class  of  cases  it  is  so  nnu-h  tn  th 

..re,.,,  „..  ,.b,ol„tcl,-  t„rl,id,.e„,  ever  .b„, .  ,,7  t ::,',      '^ 
that  the  wurc  s  were  six.I..>m   f  ,i     i       i      "  "    "  "*  ""egcd 

-vi„e. » .„„  „„i!;;r,i : :  ':,7,:;i:"';" '"« """"•■ 
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all  resi)onsil)ility,  bnt  merely  require  that  he  should  he 
protected  so  far'as  he  is  speaking  honestly  for  the  common 
good  ;  in  these  cases  the  privilege  is  said  not  to  be  absolute 
but  qnalljinl  only.  In  such  cases  the  plaintiff  will  recover 
damages  in  spite  of  the  privilege,  if  he  can  prove  that  the 
defendant  in  using  the  defamatory  words  was  not  acting  in 
good  faith,  but  was  actuated  by  some  improper  motive. 
Such  improper  motive  is  called  "  malice." 

Illustrations. 

Anyone  who  is  called  ns  a  witness,  and  is  sworn  to  speak  the  truth,  the  whole 
truthl^  and  nothin;,'  but  the  truth,  may  do  so  without  fear  of  any  legal  liability, 
even  though  ho  1m)  thus  coraiiellod  to  defame  his  neighbour. 

This  is  so  even  where  a  witness  in  the  box  volunteers  a  defamatory  remark, 
quite  irrelevant  to  the  cause  in  which  ho  is  sworn,  with  a  view  of  gratifying  his 
own  vanity,  and  of  injuring'  the  professional  reputation  of  another  ;  the  words 
are  still  absolutely  privileged  ;  for  they  were  spoken  in  the  box. 

tic<,man  v.  Xtll,ereli/t,  1  C.  P.  D.  540  ;  45  L.  J.  ('.  P.  798  ;  24  W.  K. 

884  ;   34  L.  T.  878  ;  •>  ('.  V.  1>.  5;!  ;  46  L.  J.  0.  P.  128  ;  25  W.  K. 

15!);  :J5  I,.  T.  784. 

Anyone  who  i-  asked  as  to  the  character  of  a  former  servant  by  one  to  whom 

the  servant  has  ;,pplicd  for  a  situation,  may  state  in  reply  all  ho  ku^ws  about 

the  servant  without  being  liable  to  an  a.tion,  provided  he  does  so  truthfully  an.l 

honestly  to  tlie  brst  of  bis  ability. 

But  if  ho  niahciously  gives  a  good  servant  a  bad  character  in  order  to  prevent 

her  ••  bettering  herself."  and  so  to  compel  her  to  return  to  his  own  service,  the 

case  is  thereby  taken  out  of  the  privilege,  and  the  servant  will  recover  damages. 

Muhrn,  v.  lhi.,,erton,  10  C.  B.  N.  !^.  829  ;    V.    AV.  K.  913  ;    10  L.  T. 

529. 

In  Bomnn  law  an  intention  to  injure  the  plaintiff  was  essential  to 
the  action  for  ininria.  (I).  47. 10. 3,  3  .<:  4.)  Hence,  tliey  never  pre- 
sumed malice :  the  plaintiff  had  to  prove  that  the  defendant  "-cpressly 
intended  to  impair  nis  good  name.  Thus,  if  an  astrologer  or  sooth- 
sayor,  in  the  h„n,\  fuh'  practice  of  his  f./t,  denounces  A.  as  a  thief 
when  ho  is  an  honest  man,  A.  has  no  action ;  for  the  astrologer  only 
committed  an  honest  mistake.  J5ut  it  would  he  otherwise  if  the 
soothsayer  did  not  really  helievo  in  his  art,  hut  from  motives  of 
private  enmity  pretended,  after  some  jugglery,  to  arrive  at  A.'s 
name.  (D.  47.  10.  1").  13.)  That  being  so,  it  was  unnecessary  for 
the  IJomans  t)  have  any  law  as  to  qiuiU/ted  privilege  :  unless  there 
was  some  evidence  of  m^-lice  the  plaintiff  failed  in  every  case. 
But  neither  did  they  allc  .  any  ah^olitt<:  privilege  ;  on  express  mali.c 
proved  the  plaintiff  recovered.     Even  the  fact  that  the  libel  was 
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contained  in  a  petition  sent  to  the  Emperor  was  no  protection.  ,D.  47. 

lie  iiiiulfi  the  charce  in  thn  lionf  «f  ti  ,         ,  i"«"ei, 

•'"(,«  111  uie  neat  of  the  moment,  and  w  thonf  nnir 

;^ur.e  anoweJi;^;  ^-e;:^::!!:^::^;;:  .sr 

The  lioman  plan  had  at  least  the  merit  of  slmplid!;  '"'    "  '^  ''' 

Whether  th.  co,u„Hu.ication  is,  or  is  „ot,  privileged  bv 
ason  of  the  occasion,  is  a  question  for  th     judge  alone 
.   e^    hero  .  no  dispute  as  to  the  circun.stanc  s  u^^ 
«h.ch  It  was  „,ade.     (.S7.,v  v.  Gritfi,!,,  L.  R.  2  V.  C  420- 

'  ^^T":}-  ^-  ^'  ^"^^^  ^-  1^  '    '^«  ^-  '^-  15^7.)      If  there  be 
any  doubt  as  to  these  circun^stances,  the    urv  n  rii.u^ 

•ttendant    to   he;   and   on    their   lindings  the   iud-^e  will 
...  0  whether  the  occasion  is  privileged  o^  not.    ,)  !  l^  ' 
M'U'lhninn-  ami  otiur,,  [mU]  2  Q.  B    at  n    ''.H  •     // 
rAn.so,.  ..,  nv./..,,,  liooi,  18  Tint  L.li.  201  )     IthJ 
oeca.,on  ,s  not  privileged,  and  no  other  defent  i    r  Le^ 
tlH>  jury  nmst  find  a  verdict  for  the  plaintiff'    If  fL  1  ' 

inc  defendant.      If,  however,   the  judge  deci<les  that  the 

ma  L         T'        '^^'  *'^"  J"^'«'^  ^''''*  there  is  ..vi.h-nce  of 

h      hil-ff'r  ''''  ''  ^'"'  "^^^^"'^-'t  t"  «o  to  the  jury.      I 

he  planUifif  has  given  no  such  evidence,  it  is  the  dutv  o 

e  judge  to  direct  a  verdict  for  the  defendant.  !    ,;, 

gnen  any  evidence  of  nmlice  sufficient  to  go  to  the  jur     then 

^r:ST^^^^^^^"^^-^^^"-thed4.nd:;;i:;:^;t^ 

(_oee  L  uapter  Xll.,  JMalice,  y«o,v/,  p.  S-il.) 
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ABSOLUTE   PRIVILEOE. 

Tlu'lv  are  occasions  when  it  is  for  tlie  imblic  interest  that 
persons  shonl.l  not  in  any  way  he  fettered  in  their  state- 
ments, hut  shonia  speak  out  freely  and  fearlessly.    In  these 
cases  the  privilege  is  absolute,  and  no  action  lies  for  words 
spoken  on  such  an  occasion  ;  the  plaintiff  cannot  he  heard 
to  sav  that  the  defendant  did  not  intend  honestly  to  dis- 
char.^'e  a  dntv,  hut  maliciously  availed  himself  of  the  privileged 
occasion  to  injure  the  plaintiff's  reputation.    The  immumty 
is  complete.     Consequently  a  Statement  of  Claiiii  which 
alleges   piihlication  on    an   occasion    which  is    absolutely 
iiriv'ileged  may  be  struck  out  (I.mr  v.  LhuulUju,  [1000]  1  Iv.  1^. 
187)  tuid  the  action  dismissed  as  frivolous  and  vexatious. 
(/;mTV.  Nm///<.[1<.>0'.)]2K.  B.SOO.)  .,..,,,, 

There  are  not  many  such  cases,  nor  is  it  desirable  that 
there  should  be  many.  The  Courts  refuse  to  extend  their 
number  (.Vnv»s  v.  N./w/.so//,  5  Ex.  D.  OJJ ;  4'.)  h.  .1.  Q.  r>. 
\'H)-  -IS  W.  U.  S7;  11  L.  T.  78-2;  lU>[i«l  .1'/""'"""  ^^• 
r,nhin.o,i,  [1H<.»2]  1  (^  P..  at  p.  451.)     They  may  be  grouped 

under  three  heads  : — 

(i.)  rarliameiitary  proceedings, 
(ii.)  .ludicial  proceedings, 
(iii.)  Naval  and  military  affairs,  \c. 

"  I'rivilcKe  or  i.umunily  in  respect  of  defamatioi.  is  of  two  kinds 
—absolute  pi-ivil.'"e,  which  is  conceded  to  members  of  the  Houses 
of  Parliament,  jud^e.,\c.:  and  qualitied  privileRe,  to  which  every 
subject  of  the  (^leen  is  entitled,  provided  the  occasion  on  winch  the 
defamatory  matter  is  written  or  spoken  is  privileged,  and  there  is 
an  absence  of  express  malice.  The  first  seems  rather  to  attach  to 
the  person  or  character  of  the  person  writing  or  speaking  tlie 
defamatory  matter  ;  the  second,  to  the  occasion  when  the  defamatory 
mailer  is  written  or  si^oken.  The  authorities  establish  beyond  all 
.piestion  this  :  thai  mother  party,  witness,  counsel,  jury,  nor  judge, 
can  be  put  to  answer  civilly  or  criminally  for  words  spoken  in  othce ; 
that  no  action  of  lilx'l  or  slander  lies,  whether  against  judges, 
counsel,  witnesses,  or  i-aities,  for  words  written  or  spokm  m  lli- 
course  of  any  proceeding  before  any  Court  recognised  by  law.  and 
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tliis  thouKh  the  words  written  or  spoken  were  written  or  spoken 
maliciously,  witliout  any  justification  or  excuse,  and  from  personal 
ill-will  and  anger  against  tiio  person  defamed.  This  'absolute 
privilege '  has  been  conceded  on  the  grounds  of  public  policy  to 
ensure  freedom  of  sjiiiedi  where  it  is  essential  that  freedom  of  speech 
should  exist,  and  with  the  knowledge  that  Courts  of  justice  are 
presided  over  by  those  who,  from  their  high  character,  are  not  likely 
to  abuse  the  privilege,  and  who  have  the  power,  and  ought  to  have 
the  will,  to  check  any  abuse  of  it  by  those  who  appear  before  them. 
It  IS,  however,  a  privilege  which  ought  not  to  be  extended."  (Per 
Lopes,  L.J.,  in  :i,>yal  Aqmriiim  v.  I'arkiitson,  [18921  1  0  13  at 
pp.  450, 4-)!.)  ^         J      v^.     ■  ai, 

(i.)   PurHiimiiitarij   I'lonrdiiiffs. 

No  meinhcr  of  either  House  of  P.uliaiuent  is  in  any  way 
resiionsihie  in  a  Court  of  justice  for  anything  said  in  the 
House.  (Dilloi,  V.  Balfour,  20  L.  li.  Ir.  000.)  "  The  free- 
dom of  speech,  and  debates  or  {iroceedings  in  rarliaiuent, 
ought  not  to  be  impeached  or  questioned  in  any  Court  or 
phice  out  of  Parhament."  (Bill  of  Bights,  1  Will.  &:  Mary, 
sess.  2,  c.  2.1  T\\.H  stntutory  provision  merely  declares  the 
common  law  on  tne  subject.  {Fiddbyj  v.  Thomas,  [1896] 
A.  ('.  at  p.  (512.)  And  no  indictment  will  lie  for  an  alleged 
conspiracy  by  membe-s  of  either  House  to  make  speeches 
defaniiitory  of  the  plaintiff.  (E.r  porw  ilason,  L.  R.  4  Q  B 
573  ;  .'JH  L.  J.  Q.  B.  302  ;  40  L.  J.  M.  C.  108  ;  17  W.  B.  881.) 

But  this  privilege  does  not  extend  outside  the  walls  of 
the  House. 

Jlence,  at  common  law,  even  if  the  whole  House  ordered 
the  publication  of  parliamentary  reports  and  papers,  no 
privilege  attached.  {11  v.  Uilliams,  (108())  2  Shower,  471  ; 
Comb.  18  (see,  however,  the  comments  on  this  case  in 
II.  V.  Jin,//,/,  (175)9)  8  T.  B.  293)  ;  StorUilew.  Hmmnl,  (1837) 
2  Moo.  k  Boi).  9  ;  7  C.  k  l\  731  ;  (1H39)  9  A.  k  E.  1—243 ; 
'2  r.  k  D.  1;  3  Jur.  905;  8  Dowl.  148,  522.)  But  by 
Stat.  3iV  4  Vict.  c.  9,  all  reports,  papers,  votes,  and  pro- 
ceedings ordered  to  be  published  iiy  either  House  of  Parlia- 
ment were  made  absolutely  privileged,  and  all  proceedings 
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at  law,  civil  or  criminal,  will  be  stayed  at  once  on  the 
production  of  a  certificate  that  they  were  puljlished  by  order 
of  either  House.  By  s.  3,  however,  of  the  sanie  Act,  if  an 
extract  from  or  abstract  of  any  such  Parliamentary  paper 
be  published  not  by  the  authority  of  Parliament,  such 
publication  has  only  a  qualified  privilege,  and  the  plaintiff 
can  recover  on  proof  of  actual  malice.* 

A  petition  to  Parliament  is  absolutely  privileged,  dthough 
it  contain  false  and  defamatory  statements.  {Luli  v.  Khuj, 
1  Saund.  131 ;  1  Lev.  240  ;  1  Mod.  58  ;  Sid.  414.)  So  is 
a  petition  to  a  committee  of  either  House.  (See  Kme  v. 
Mulconij,  Ir.  R.  2  C.  L.  402.)  But  a  publication  of  such 
a  petition  to  others  not  members  of  the  House  is  not 
privileged. 

lUxistmtiiing. 

Words  siv)koii  by  u  member  of  Parliament  in  rarliaiiipnt  are  absoluloly 
^irivilcged :  the  Court  has  no  jurisilictioii  to  entertain  an  action  in  respect  of 
tliem,  and  will  upon  motion  set  aside  the  writ  of  summons  and  the  statement  of 
claim  in  such  action. 

ItiUon  V.  Ilalfniir,  'JO  L.  E.  Tr.  (MM). 
But  it  a  member  of  either  House  of  Parliament  publislios  to  the  world  the 
speech  he  deliv<-re<l  in  his  i)laco  in  the  House,  he  will  be  liable  to  an  action  as 
any  private  individual  would  be,  who  reported  such  .■-peech. 
II.  V.  /.on/  Aliimiduii.  1  Esp.  2'J6. 
n.  V.  rVffrev,  1  M.  &  S.  273. 
A  report  of  a  si)eech  made  in  either  House  is  ci     Utionally  privileged;  i.e., 
the  plaintiff  cannot  recover,  unless  he  car.  prove  maUce. 

Per  Lord  Camibell  in  Daviiioii   v.    Diiuaiii,  7  K.  &  li.  i.Vi  ;  'H>  \,.  J. 

Q.  15.  107. 
PerCockburn,  (.'.J.,  in  Wmon  v.  Walkr,  L.  K.  4  (I  It.  \K,  ;  S  B.  &  .'<. 

730;  38  L.  J.  Q.  B.  il;  17  W.  U.  Itii*  ;  I'J  L.  T.  11(1. 
Per  Palles,  C.B.,  in  Dil/onv.  linlfvur,  '20  h.  H.  Ir.  COO. 
And  see  ifml,  pp.  3'.'3— 32H, 
Evidence  given  before  a  Select   Committee   of   the  House    of  (uninions  is 
absolutely  i)rivileged. 

dofin  V.  Ikmiielh/,  6  Q.  B.  D.  307;  50  L.  J.  Q.  B.  303;  2'J  W.  I!. 
440  ;  44  h.  T.  141  ;  4o  J.  P.  43il. 
But  a  letter  written  to  the  Privy  Council,  touching  the  conduct  of  one  of  their 
oiKcers,  is  not  absolutely  privileged  ;  it  is  ojHjn  to  the  jtlaintilf  to  prove  expre.■^s 
malice  if  he  can. 

I'mdor  v.  JleWer,  l(i  Q.  U.  1).  1 1'.' ;  50  L.  J.  Q.  B.  150;  53  L.  T.  7(i.-.. 


•  The  Act  is  set  out  in  full  in  Appeudix  C,  poit,  pp.  826  — 82S,  and  is  further 
discussed  at  ;(>»(,  pp.  337,  33.S, 
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(ii.)  Judiddl  PiociYiliiiijs 
No  rtctio.i  will    lie  for  defamatory  statcincnts  mad 


for 


(t'torc 


sworn  111  tin-  course  of  a  judicial  pr  >ce(^.liiiu  |,, ,,,. 
Court  of  competent  jurisdiction.  Evervthinlr  «aid 
judge  on  the  bench,  a  witness  in  the  box    tl 


Ic  or 


their    advocates   in  tl 


privileged,  so  long  as  it 


!ie  conduct  of  th 


any 
by  a 
,  tile  parties  or 
i«  t-iise.  is  alisolutely 
'«'»  iiuy  way  connected  with  the 
inquiry,  bo  are  all  statements  contained  in  <l„ci,ments 
necessary  to  the  proceedings,  such  as  writs,  i.leadings.  and 
affidavits.  This  immunity  rests  on  obvious  grounds  of 
pul)  ic  policy  and  convenience.  It  attaches  to  all  pro- 
ceedings taken  before  any  person  uho  lawfully  exercises 
judicial  functions,  whether  he  be  techuicallv  a  iu.hre  or 
not.  provided  he  is  acting  in  his  >//<•/«/  capacity' and  not 
merely  in  the  discharge  of  some  o^lmhuSimiin'  d.uv  ( //„«„/ 
Aqminum  v.  Vw-kum,,,  [1892J  1  Q.  B.  ^Hl :  01   L  J   ()  >. 

40!);   Barmtl  v.  Ke„        ' "   -  *■ 

318  ;  1)2  L.  T.  255.) 


•'inis,  [1005J  1  K.  B.  504 ;  71  L.  J.  K.  B. 


Pubhc  policy  requires  that  a  judge,  in  dealing  ^^ltll  tl.o  inaiter 
before  lum,  a  party  in  preferring  or  resisting  a  legll  procoodin.  I 
a  witness  in  giving  evidence,  oral  or  written,  in  a  Cou,,  of  j.^     e 

tf\V  V        '"  """'^  uninfluenced  by  the  fear  of  an'action' 
foi   defamation  or  a  prosecution  for  lil.el."     (For  l'i.«ott   C  I!     in 

"■'iS  MrrV'  ^-  '■  Y '' ''  "• ''"'  '^^^'  ^^^'-^^'-•"! 

.Neitber  party,  witness,  counsel,  jury,  nor  ju-l^e  can  be  m.t  to 
answer,  civilly  or  criminally,  for  aonls  .^Ji,,  ',„!,,.  "  ^^J^^, 
Manslield,  in  A',  v.  SUn„a;  LoSt,  at  p.  50),  or  for  anv  act  don    or 

proceeding  taken  ''  in  the  coarse  of  justice."     , A', '',  .  //.//;..,/, 

t  p  530^  ^''  ''''""">''''"  -■  ^'"'■".  -'^-^  L.  1!  h- 


Jiuhjcs. 

A  judge  of  a  superior  Court  has  an  absolut<>  iimumiitv 
and  no  m-tion  can  be  maintained  against  him.  e^e,l  ib,n..;h' 
It  be  alleged  that  he  spoke  maliciouslv,  knowing  his  woids 
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to  be  false,  and  also  that  his  words  weir  n relevant  to  the 
mutter  in  issue  Itefore  him,  and  wholly  unwarranted  hy  th(! 
evidence.  It  is  essential  to  the  highest  interests  of  public 
policy  to  secure  the  free  and  fearless  discharge  of  high 
judicial  functions.  {Fhijil  \.  lUnlrr,  12  Kep.  21.)  "  The 
public  are  deejily  interested  in  this  rule,  which,  indeed, 
exists  for  their  iienelit,  and  was  established  to  secure  the 
independence  of  the  judges,  ami  prevent  their  being 
harassed  by  vexatious  actiiMis."  (Per  C'roinpton,  J.,  in 
I'roij  V.  nii(rl.:hiini,ii  B.  iV  S.  at  p.  578.) 

The  judge  of  an  inferior  ('ourt  of  record  enjoys  the  same 
immunity  in  this  respect  as  the  judge  of  a  superior  C'ourt, 
so  long  as  he  has  jurisdiction  over  the  matter  Itefore  him. 
For  any  act  done  in  any  proceeding  in  which  he  either 
knows,  or  ought  to  know,  that  he  is  without  jurisdiction, 
he  is  liable  as  an  ordinary  subject.  {UnnUhii  v.  Smith,  14 
Q.  B.  841 ;  Cohlcr  v.  Ilolht,  3  Moo.  V.  C.  C.  28.)  .\nd 
so  he  would  be  for  words  spoken  after  the  i)usiness  of  the 
Court  is  over.  {/'<(//.s  v.  L.r//,  \)  V.  B.  N.  S.  ;J42  ;  :K)  L.  J. 
C.  r.  12 ;  7  Jur.  N.  S.  285) ;  0  W.  R.  71  ;  3  L.  T'.  824.) 
A  justice  of  the  peace  enjoys  the  same  privilege.  Jso  action 
will  lie  against  him  ior  defamatory  words,  even  though 
spoken  maliciously  and  without  reasonable  or  ])robable 
cause,  if  they  arise  out  of  any  iratter  properly  before  him. 
(See  Kirlni  v.  Simpsoi,,  10  Kxch.  858;  <},li-ii  v.  Unll,  2 
H.  &  N.  879  ;  Law  v.  rj,'„rll!in,[mM\]  1  K.  K  487  ;  75  L..I. 
K.  B.  820;  54  W.  R.  808;  '.>4  L.  T.  85'.>.) 


"  No  action  lies  for  acts  done  or  words  spoken  by  a  judge  in  tlu^ 
exercise  of  liis  judicial  office,  although  his  motive  is  malicious,  and 
the  acts  or  words  are  not  done  or  spoken  in  the  honest  exercise  of 
his  office.  If  a  judge  goes  beyond  liis  jurisdiction  a  different  set  of 
considerations  arise.  The  only  difference  between  judges  of  thu 
superior  Courts  and  other  judges  consists  in  the  extent  of  tlioii- 
respective  jurisdiction."  (I'er  Lord  Esher,  M.H.,  in  Amltifioii  v. 
Goni,;  [ISysj.l  (^  B.  at  p.  (iTl.) 

The  law  is  the  same  in  Scotland.  {Piimrosn'  v.  Wntrrxton,  (liH)"2j 
4  F.  783  (Ct.  of  Sess.).) 


■rrnit  7 a  i.  i-rik  'keihsus. 
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IlliiHtratioiiH. 

N..  Mium  will  lie  ajpiiii^t  a  judf,^  cf  oimoftlic  siiiiiTi,.r  Cuiirts  f„r  aiiv  jiuli.i,.! 
net,  thon-h  It  Ik-  allofjod  to  have  lioen  (Lin.,  nialieioiisly  and  ocrruntlv." 

Frail  V.  /Iliidliiir.i,  ;{  H.  \  S.  STfi. 

S'ff  yiiii/il  V.  Iliirktr,  12  I!cj).  'H. 

(Irmiirell  v.  Itiirirtll,  1  bl.  linym,  J.')<,  .|(is  ;   |^  >f,„|   ;,s,s. 

AniUrmii  v.  Unrrie  awl  ol/irrM,  [LsiC]  1  (i,  I(.  (kjh;   71    f„  'j'    jj,,^.   11 
1{.  7!'. 
Thi-  i-  .<:,  wlu'tluT  he  iH  sittiii-  in  ,.|,,.i,  ( 'u,,,!  „r  at  <haml>ers  : 

Tiiii[l'i-  V.  IhwiifM, :(  Mini.  1'.  ('.  ('.  :i(i,  „. 
<  h'  ill  lKiiikrii|)tc'y. 

IHiiiH  V.  /,'.,■,/  Itritiiijhnm.  (i  C.  \  1'.  jj(,  .   1  ^f    ,    jj    .jj|,, 
Oiliiiiial  jnil;;<N  havi'  tliu  wimc  |ii  ivili'ffo  ; 

Aii'lnmiii  V.  llorrie  iiml  ullirrn,  fii/irii. 
S.  has  tho  vifo-chancellor  ..(  a  univeiMty  wIku  Mttiii-  a.  a  iud-e  in  the 
univorsity  imirt ;  "" 

Kemp  V.  .\tnV.,  |o  ( '.   I!.  X.  s.  .•,!';( ;  .j]  L.  j.  f.  1'.   10s ;  4  L.  T. 

Sci  with  tlic  liwiirdor  nf  London. 

Hamuli, I  V.  Ilwnll,  ■>  M,,,].  ji>(. 

S,  „tt  was  an  a.vountant  an,l  scTiv..npr.  A  ( 'ountv  ( 'omt  jud-..,  whil,.  sitting 
u.  I  ouit  and  tl-yui-  au  action  in  wliirh  Srott  was  .h'tVadant,  sai.l  t.)  him  •  "  You 
are  a  harpy,  jTeyin-  on  the  vitals  of  the  iNior."  Ihl.l,  that  n,.  aetion  lay  for 
wonls  so  s,„,ken  l,y  the  Connty  Court  jud^re,  althonj;h  thev  were  alUyod  to 
have  U-en  sjK.ken  falsely  and  n.alieio.isly.ar.d  without  any  r,.asonable  ..r  probuhlo 
eause  or  any  founihifK.n  whatever,  and  to  have  been  wliolly  irrelevant  to  the 
ease  liefore  him. 

.SV„«  V.  yjau.jifhl,  h.  1{.  ;t   Kk.   •2-20  ;  ;i7   I..   J.   Ex.    \oo:   l(i  W    B 
!tll;   18  l,.r.  -,-■>. 
t<o  if  the  County  Court  .ju.l>;o  '.le.  sittiufr  in  ISankruptcy. 


Mt/er 

Ill/all: 

K. 

An  arbitration 

tion  Act  is  a  jud 


'''•:,;if.i,  July  JJh-d,  187 

/  iifh^-ri,,  i..  n.  I  j;x.  i>ii(i :  1  II.  &  ( •.  r,!,r,  ■  a:,  l.  J. 

•r  X.  S.  .10;! ;   14  W.  1!.  aw  ;  14  h.  T.  ,j(i.l. 
ity  Court  jud-e  under  tlie  Workmen's  (  onijiensa- 
odin;;. 
H.  V.  rnmlri/,  [ISKKt]  ;     :.  1$.  41 1  ;   78  L.  J.  K.  IS.  -Jit!) ;    kki  L   T  463  • 
7;i  J.  1'.  1  li» ;  L',j  Times  L.  R.  22.1. 
I'roceecUn^s  l)eforo  a  Master  of  the  Supreme  Court  are  absolutely  privile-ed. 
J'eil/ffi  anil  Mmj  y.  Miinis,  (il   L.  J.  Q.  Jj.   -ji  ;  .(o  -{y    j;    ^.7.   (;-, 
li.  T.  ,'.2().  ■     "' 

Xo  action  will  lie  af,'ainst  the  chief  clerk  of  a  jud.L-e  of  the  "hancerv  Division 
of  the  Uijjh  I  ourt  for  anythin-  contained  in  a  rep,.rt  made  by  him  to  the  jud-e. 
Per  l-'arwell,  L.J.,  in  Itnrr  v.  .Sm,</,,  [liMtit]  2  Iv.  \\.  at  p.  .JKi. 
Xo  action  liosafminsta  jud-e  for  unjustly  ccnsuriiif;  and  denouncing  a  counsel 
then  engaged  in  the  cause  In^fore  him,  even  althou^di  it  be  alleged  that  it  was 
(lone  from  motives  of  private  malice. 

.1/iV/fr  V.  lliqie,  2  Shaw,  Sc.  App.  Cas.  12.'.. 
No  action  lies  against  a  coroner  for  anytliing  he  says  in  his  address  to  the  jury 
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imixiiiiicllp<l  iK-fiirohini, howovor dofum!it<irv,  fulso.or  miilicimiH  it  may  l>o  ;  unloss 
till'  plaintiff  laii  iirovi"  that  the  statotneiit  was  wholly  irri'h^viiiit  to  the  iiii|iiisitiipi), 
and  III  it  warranted  l>y  tlio  iKcusinii,  the  uoMncr'n  Court  l«'iiii.'  "  a  Cinirt  of  record 
of  very  high  authority." 

■I'iKimiix  V.  I'liarU;!,  •-'  H.  \  S.  17,') ;  ;il  I,.  J.  Q.  It.  l:t'.l  ;  »  Jur.  N.  S. 

7!>.V 
See  alMii  Yaten  v.  l.niiKini/,  '»  JohiiM.  ;?S;t ;  !(  John-*.  Ilil.'i  (.Vmerican}. 
Oiini'll  V.  FrrriiH'l,  ti  IJ.  &  ('.  Oil  ;  !»  I  >.  &  U.  (>.;;. 
\  ehainnaii  of  quarti-r  so>»sions  may  denounce  the  errand  jury  as  "a  seditious, 
scandalous,  co-.ruiit,  and  [leriured  .jury.'' 
/;.  V.  Sl,-ii,ii>r,  I,..rtt,  .').'■>. 
The  pvo(;oi'din;;s  of  a  eourt-inartial  are  abnolutely  ]irivile;»i>d,  though  it  is  not 
a  I  'ourt  of  rcoord. 

Jeki/ll  V.  Sir  John  Mimrr,  i  U.  &  1'.  X.  H.  .'ill  ;  (i  lisp.  (i.i. 
Humes.  Iliiitimk,  '.'  U.  &  \\.  i:tO;    I  Moore,  MY.i. 
Oliier  V.  ItiNliiiil,-.  ;i  Taunt.  iM. 
"A  Court  of  inquiry,  though  not  a  I'ourt  of  record,  nor  a  Court  of  law,  nor 
omiing  within  the  ordinary  dehnition  i>{  a  Court  of  justice,  is,  nevertheless,  ii 
Court  duly  and  legally  omstituted,  and  reoogni^ed  in  the  articles  of  war  and 
many  Acts  of  Parliament." 

/'<•/■    nir.   in    /)(iirki,it  v.    /.nnl     'loMi/.    {\»':i)    L.     1!.    N    (J.    ]!.     at 
p.  :>l)(i. 
\  magistrate  commented  severely  on  the  conduct  of  a  iwdiceu.ni  which  came 
luidir  his  judicial  notice,  and  in  conseciuence  tin"  policeman  was  dismissed  from 
the  force.     IIil-l,  that  no  action  lay. 

K-i,'lilli,u  V.  M'tlthii.  i  M.  &  lioli.  |:tS;  Car.  &  Mar.  Wl. 
[The  iliiin  in  this  case,  implying  that  an  action  would  li''  agiiinst  a  magistrate 
for  words  uttered  in  the  courso  of  his  duty,  on  proof  Imth  of  malice  and  of  the 
ahsence  of  all  re.isonalde  aii,l  proluddo  cause,  are  e.xprt'ssly  overruled  liy  the 
Court  of  Ajipeal  in  -If »/-«^ )■  v.  /.»»i/.,  11  (J.  1!.  J».  tiOS  ;  ,Vi  I,,  J.  (J.  1!.  72li ; 
;J2  W.  I!,  l^^,•t;    lll  I,.  T.  2.VJ.] 

Xo  action  will  lie  against  a  ])oli<'e  magistrate  for  defamatory  words,  spoken  liy 
huu  when  ]iertorming  his  duties  as  a  magistrate,  if  they  arise  out  of  any  matter 
proi)erly  l)efore  him. 

I.fvr  V.  I.lnrelhi,,,  [HHMi]  1  K.  li.  1S7  ;  7,)  L.  J.  K.  1!.  -VM;  .Vl  W.  U. 
:i(iH  ;  !»4  L.  T.  HM) ;  70  J.  V.  220. 
Sj  in  Scotland. 

Primmse  v.  Wdtiiftnti.  (1!I02)  1  1'.  7H.'!  (Ct.  of  Sess.),  explaining 
Alliirdivi  \.  I'iolifrUiiii,   1    Dow,  \.  S.   jl4  ;    1    How  &  Clark,  ■I!*.'); 
(>  Shaw  &  Dun.  242  ;  7  Shaw  &  Dun.  (ii»l  ;  4  Wils.  \-  Shaw.  Ajip. 
Cas.   102,  which  is  expressly  disapproved  in   /.((//•   v.   /,'»■'•(%», 
siil'rd. 
And  in  America. 

I'ratt  V.  i/ardiier.  2  Cushing  (alassachusctts\  (!:i. 
The  proceedings  on  an  application  to  a  justice  of  the  i>eace  under  the  Lunacy 
Act,  1W90,  are  ahs.ilutely  privileged. 

I/o<him  V.  Pare,  [1899]  1  (J.  U.  4,W  ;  (iS  I..   J.  Q.   li.   .'iOO  ;  47  W.   E. 
2tl  ;  HOI;.  T.  1.1. 
The  i)resentation  to  the  Court  of  a  report  made  liy  the  OtFn'ial  Iteceiver  under 
s,  8  (2)  of.tho  Companies  (Winding-up;  -Vet,  1890,  is  absolutely  privileged.     So 
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13  the  prosentntinn  to  tho  Bonnl  of  TrmIo  of  a  report  made  under  s.  29  ..I  the 
Bitmo  Act. 

ItoUomI,,,  V.  ttr„H,,/„„n,  [litOH]  1  K.  B.  5S4;    77  L.  J.  K    II    UU  •    !*<) 

L.  T.  Ill  ;  iTl'iui..^  '    It.  '.'(W. 

/tiirr  V.  S,„itl,,  [liMMtJ  a  K.  B.  IJOO;  78  L.  J.  K.  B.  m>.t ;  I()|  I,  T  I'd  • 

25  Tiiuw  f,.  1{.  5  J2.  ■     ■    •     . 

But  n   mufriitrato-H  dork   ha«   nd  riKht   to   nuke   any  olwervatiou   on    the 

eoMdutt  of  the  iKirtitH   In-'foro  the  Court;    and   no  such  olwervation  will  bo 

privileged. 

/>elr;,a!  v.  mjl.Ify,  ;i  Bin-.  \.  C.  9M;  5  .S.'..tt,  151  ;  .)  II.kW^,  los  • 


An  absolnte  privilege  also  attaches  to  all  proceedings  of, 
and  to  all  evident  given  before,  any  tribunal  which  by 
law,  though  not  expressly  a  Court,  exercises  judicial 
functions— tl-at  is  to  say  has  power  to  determine  the  legal 
rights  and  to  affect  the  status  of  the  parties  who  appear 
before  it.  All  pi-eliminary  steps  which  are  in  acoonlance 
with  tli(!  recognised  and  reasonable  procedure  of  such  a 
trihuuiil  are  also  absolutely  privileged.  It  is  not  necessary 
that  the  triijuiial  should  have  all  the  powers  of  an  ordinary 
Court;  (■.//.,  the  proceedings  will  still  be  absolutely  jjrivi'- 
leged  although  the  tribunal  cannot  con>pel  the  attendance 
of  witnesses,  or  has  no  power  to  administer  an  oath, 
provided  it  can  discharge  its  judicial  duties  without  such 
powers.  (Per  Lord  Holt,  C.J.,  in  Dr.  (inHmrlt  v  1),-.  Jhinnll 
Kiiil  otiitrs.  Censors  o/  Ih-  CoUeij,'  of  I'hjiHnioiis,  (1700)  1  Ld. 
Rayin.  at  p.  472  ;  anci  Cozens-Hardy,  L..I.,  in  lUirrott  v. 
Kuinis,  [1005]  1  K.  i.  at  p.  511.)  Whenever  a  statute 
or  a  charter  creating  a  corporation  invests  certain  of  its 
members  with  judicial  authority  in  certain  matters,  no 
action  will  lie  against  those  members  for  anything  done 
by  them  in  the  exercise  of  such  authority  in  those 
matters. 


I  il 


Ilhistrations. 

The  General  Arodicul  Council  wheu  hoMi.  an  imiuiry  under  the  Modieal 
Aft,  1S,-),S  (and  also,  it  is  submitted,  when  holdin',' a  .'similar  inqniiv  under  the 
Denti.sts  Act,  1S7H).  is  a  tribunal  whieh  i-  aotin-  iudi,  •allv,  ■.„  d  therrf..r.-  all 
prn,wdir,-s  iK.foro  it  are  abs„'.„tely  pnviU-<'d.  So  ar.  tl..>  orii.'iMal  eoniiaaint, 
all  statutory  declarations  made  in  supiK)rt  and  in  answer  to  the  complaint,  and 
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rhi'tluT  th<'  I'l'iiiil  Vtue*  <'i>iuiitittoo 


all  iiMjx'r  pr '<'iliii_-<ii\ili»«'i|iu>iit  tlu'ri-ti', 

dci'iili>  til  iii^titutK  uii  iii>|uiry  or  imt. 

(Iriif)iitlt    V.     Iliiriifll    anil    thr    ('niK>ri    <;/'    tlie    lloytil    I'ollojt    0/ 

/7i.</<i<iii<i<,(l7*>«)]  1  lA.  Kaym.  434  ;   12  M<h1.  HUH 
AUhutt  V.    (Inural  Mnlual    CouikiI,  {\HHM)   2:1(1.    il.    I).    IIMI  ;   iH 

I..  J.  (J.  B.  60(i ;  ;1T  W.    ■.  771  j  til  I,.  T.  3»a. 
/.re«'ii  V.    (Inieral    Mmhiiil  rmiiiril,  (IN«l»)  43  (.h.  1>.  'Ma  ;  OK  L.  J. 

eh.  23a  ;  SH  W.  R.  Mi  ;  01  L.  T.  813. 
Allinum  V.  lininal  Mfiiail  r,„i,iiil,  (1892)  8  Times  L.  11.  "27,  784. 
Tlic  honriii;;  "t  an  iiiiiiliciitinn  coiniiliiiiun);  iif  the  conduct   of  n   xjlicitor, 
■niide  to  the  Coniniitti'v  of  tho  l.!iw  Hocivty  under  m.  12  and  13  uf  the  iioliuiton 
Act,  !888,  is  absolutely  priviloffod. 

Lille!/  V.  JloMi/,  (1N'J2)  61  L.  J.  Q.  U.  727  ;  8  Times  L.  B.  042. 
Proccedinjfs   lieforc   11   jiriviite  ecclesiusticul   Lomiiiissioii  ui>i)ointed   by   tho 
Bishop  of  a  dioiose  undi-r  s.  77  of  the  I'lurulities  Act,  1838,  as  anieiuled  iiy  tho 
I'lurulities  Acts  AmcndiiK'nt  Act,  lHN,j.  s.  3,  are  ulwolutoly  piivileged. 

Itarratt  v.  Kmrna,   [IfKlJ]    1    K.   B.  J(M  ,   74  L.  J.  K.    B.  318  :  33 
W.  B.  330  ;  02  L.  T.  233  ;  21  Times  L.  1£.  212. 
But  the  ineinliers  of   a  county  couniil  when  tranMictiiif^  licousiu);  business 
are  not  exeriisinK  judicial  functions,  and  the  proecttdinf^s  before  them  have 
only  a  ({Ualitied  privi     -e. 

Iti.iial  A'lii,        (1  V.  rarkiimnu,  [1892]  1  d.  B.   431  ;  61   L.  J.   (I  B. 

409  ;  40  W.  U.  4.W  ;  ()«  L.  T.  513. 
li.  V.  /.tmiliiH  I'liiiiifi/  Coiiniil  ;  lu  rr  Kinjiire  Theatre,  (1894)  71   L.   T. 
038  ;  13  K.  CO. 
Tlie  san-i  is  tvue  of  Uci-i«inf;  justices. 

Il„,itrr  V.   Kent  .1.1.,  [1897]  A.  C.  ot  p.  501  ; 
40  W.  K.  114  ;  77  \..  T.  28S  ;  01  J.  P.  332. 
U.  V.  Sharmtii,  [1898]  1  Q.  B.  378  ;  07  L.  J.  Q.  B.  400  ; 

.107  ;  78  L.  T.  320  ;  02  .f.  V.  290. 
It.  V.  Ilownnl,  [1!M)2]  2  K.  B.  .'iOS  ;  71  L.  J. 

21  ;  80  li.  T.  839  ;  00  J.  1'.  379. 
R.  V.   Hnmll,  (1903)  93    L.    T.    407  ;  09 
L.  ]{.  749. 
But  the confirniin;;  nuthoiity,  whose  confirmotion  is,  under  tho  provisions  of 
the  Licensing  Acts,  neci'ssary  to  the  validity  of  curtain  classes  of  new  licences 
is — for  some  purjioscs  at  all  events     a  Court  pxercising  judicial  functions. 

tl.  V.  MnwheMt,  JJ.,  [1899]  1    ii.    B.   571  ;  (i8  L.   J.  U.  B.  ;i38  ;  47 

\V.  11.  410  ;  80  I-.  T.  331  ;  03  J.  R  300. 
ft.  V.  SiDi.l.rhml  ,1,1.,  [1901]  2  K.  B.  337  ;  70  I/.  J.  K.  B.  940  ;  83 
L.  T.  183  ;   05  J.  r.  599. 
The  hearing  of  a  dispute  liy  the  Jockey  Clul>  ir  '■••  the  local  stewards  of  a 
race-meeting,  is  not  u  judicial  proceeding. 

lIoi>€  V.  /'.Iiini.h  and  Weathirhii,  (liK)l)  18 'limes  I,.  R.  201. 

Parties   ami    Ailiocatvu. 

No  action  will  lie  against  a   barrister   for   defamatory 
words  spok«'H    as   counsel   in   the   course  of  any  judicial 


00  L.  J.  (J.  B.  787  ; 
4(i  W.  R. 


B. 
1'. 


734;  51   W.   \i. 
450  ;  21  Times 
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procenling  with  reference  thereto,  even  though  they  were 
unnecesHary  to  8ui)|K)rt  the  case  of  his  client,  an.l  were 
nttere(l  without  ar:y  justification  or  excuse,  and  from  per- 
sonal ill-will  or  anger  towards  the  plaintiff  arising  from 
some  previously  existing  cause,  and  are  irrelevant  to  every 
qn.stion  of  fact  which  is  in  issue  before  the  tribunal. 
(.l///«.v/,rv.  L,mh,  11  Q.  13.  I),  rm  ;  52  L.  J.  Q.  B.  720- 
a2  W.  R.  243  ;  4!)  L.  T.  252  ;  47  J.  P.  806.) 

This  decision  gives  to  m  advocate  the  same  absolute  immunit' 
as  1.S  enjoyed  l.y  a  judge  of  a  superior  Court.     The  previous  cases 
had  not  gone  so  far.     In  lirmk  v.  Sir  Henn,  M,mta,,iie,  (1G06)  Cro 
•Jttc.  !)0,  the  Court  decided  that  "  counsel  in  law  retained  hath  a 
privilege  to  enforce  anything  which  i.s  informed  him  by  his  client 
nnd   to  give  it   in  evidence,   being  pe;  a.  jnt   to  the  matter  in 
question,  and  Jiot  to  exanihie  whether  it  be  true  or  false  •  but  it 
IS  at  the  peril  of  liini  wbo  informs  bim."     And  the  Court  assumed 
in  favour  of  counsel  that  Lis  client  had  instructed  him  to  say  what 
he.  id.  Ihus,  in  Wood  v.  OuuMm,,  Style,  462,  Glyn.C.J.,  says:  "  It 
18  the  duty  of  a  counsellor  to  Hix>ak  for  his  client,  and  it  shall  be 
inteiuled  to  Ini  sixjken  according  to  his  client's  instructions."     In 
7'V,«,  V.  l>,lc,  4  li.  &  C.  m,  Bayley,  J.,  says:  "  The  law  presumes 
that  h<,  acts  ni  discharge  of  his  duty,  and   in   pursuance  of   his 
instructions."    In  li„tt,   Q.c.   v.  Javkm,,,   10  Ir.  L.  E.  120,  the 
Court  expressly  decided  that  instructions  to  counsel  are  "ot  the 
test  l.y  which  to  try   whether  or  not  the  line  of  duty  ha^  jeen 
passed      Hence,  the  words  are  still  absolutely  privileged,  although 
c-unse  may  .,ave  excee.led  bis  instructions.     (See  also  JM',''^.,, 
y.  VaWw^  IB.  &  AI.1.  232  ;  Holt,  N.  P.  621 ;  .\Wdha,n  v.  Doulhu, 
1.>L.  J.  C.  1'.  9;  It  pro».   Arwstronrf,   (^.C.  v.    Kir-,    o,  7   Coy 
l^C.h  ;  ;,  Ir.  C.  L    11.    171  ;  and    Ta„lor  v.  Swinto        1824)  2 
Mmws  Scotch  App.  Cas.  245.)     But  the  decision  of  the  Court  of 
Al>p.al  in  Mnnster  v.  Lamb  removes  all  limitations  whatever  on  the 
ahsolute  privilege  of  an  advocate  for  all  words  uttered  in  the  course 
o  IMS  ,l,,tv     The  rule  is  made  so  wide  (as  Brett,  M.R.,  points  out, 
^l  h.   J).  604)  not   to   protect  counsel   who   deliberately  and 
'""lieiously  slander  others,  but  in  order  that  innocent  counsel  who 
act  ho„u,,„ie  may  not  be  "  unrighteously  harassed  with  suits." 

An  aiiurney   acting  as  an  advocate  in  a  County  Court 
or  ii  police  Court  enjoys  the  same  immunity  as  counsel. 
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(.y<id„ii  V.  FonI,  5  H.  &  N.  792  ;  29  L.  J.  Ex.  404  ;  0  Jur. 
N.  S.  587  ;  8  W.  K.  58(5  ;  Mnmter  v.  Lamb,  supra.)  So 
with  a  proctor  in  an  ecclesiastical  Court.  (Hhjijiitson  v. 
Fhihirlij,  4  Ir.  C  Ij.  R.  125.)  The  party  himself,  because 
of  his  ignorance  of  the  proper  mode  of  conducting  a  case, 
is  allowed  even  greater  latitude.  (Per  Holroyd,  J.,  in 
Hoilijuoii  V.  Si-iirh'tt,  1  B.  «Sc  Aid.  244.)  Any  ohdrvation 
made  by  one  of  the  jury  during  the  trial  is  equally  privi- 
leged, provided  it  is  pertinent  to  the  inquiry.  (li.  v. 
Skiiiiii'i;  Lofft,  55.)  And  so  is  any  presentment  by  a  grand 
jury.     (Little  v.  Foiin'wij,  Ir.  K.  7  C.  L,  50.) 

Illuslratums. 


A  Wdiuan  Wiis  iliiirf^ed  l>cfore  a  Court  of  potty  sessions  with  .adniiiiistoriii;: 
dniL's  to  tho  iiunatos  of  tho  plaii  'iff'e  house  in  order  to  facilitate  the  oommissiou 
of  n  liuru'lMry  tliore.  The  plaintiff  was  the  prosecutor,  and  the  defendant,  who 
was  a  solicitor,  apjx'ared  for  tho  defence  of  tho  woman.  It  was  admitted  that 
she  had  U'enat  the  plaintiff's  house  on  tlio  eveninj^  Ixifore  the  hur},'!ary  :  and 
there  was  some  ovidonco,  thoujjh  very  slight,  that  a  narcotic  drug  had  been 
adniinistercd  to  the  inmates  of  the  plaintiffs  house  on  that  evening.  I  luring 
the  proceedings  1  'foie  tho  magistrates  tho  defendant,  acting  as  advocate 
for  tlie  woman,  suggested  that  the  plaintilf  might  be  keeping  drugs  at  his 
house  for  inuiioral  or  criniinal  purposes.  There  was  no  evidence  called  or 
tendore<l  that  the  jilaintilT  kept  any  drugs  in  his  house  at  all.  IIM,  that  no 
action  would  lie  against  the  defendant  for  these  words,  as  the  occasion  was 
absoluti'ly  i>rivili>ge<]. 

Min.^Ur  V.  Latnh,  11  Q.  It.  D.  588;  -52  L.  J.  Q.  U.  726;  ;i2  W.  R. 
2  i;i :   1!)  L.  T.  2J2 ;  47  J.  1'.  805. 

A  servant  sununoned  his  master  Iwfore  a  Court  of  conscience  for  a  week's 
wag<\s.  The  master  saiil  :  "  He  has  boon  tran8jx)rtcd  before,  anil  ought  to  be 
transported  again.  IIo  has  lieen  robbing  me  of  nine  i(Uartern  loaves 
a  week."  Lord  Kllenborongh  held  the  remark  absolutely  jiriviloged,  if  thr 
master  spoke  them  in  opening  his  defence  to  the  Court  ;  but  otherwise  il 
he  spoke  thorn  while  waiting  alMnit  the  room  and  not  for  the  puriuise  of  hi- 
delenee. 

Troliiuti)    v.    liiiitii.   4  Camp.  211.     [N.  15.— Tho  latter  part  of  the 
hcadnototo  the  report  of  this  case  is  misleading.] 

riaintiff  made   an   affidavit  in  an   acti(m   he   had  br<mght  against  ilefeii 
dant    ui    the   King's    liench.      Defendant    (apparently   conducting    his    own 
case)  said  in  Court,  in  answer  to  this  atfldavit  :    "  It  is  a  false  affidavit,   and 
forty  witnesses  will  swear  to  the  contrary."      J/rlil,  that  no  action   lay   l.i- 
these  words. 

Ilniilfnii  V.  ch'i]<miii,.  (HilO)  Sir  W.  Jones,  431  ;   March,  20,  pi.  -I.'.. 

A  charge  of  felony  made  by  the  dufoudant  when   applying  in  duo  course  t" 
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uS:t:;;tS:;l"^  "'""•"**"  apprehoudtho  p...i..tifl  „„  that  charge 
/taiii  v.LamI,,/,  Ilutt.  U.{. 
^•o  •fn/i„ai,„  V.  Ki-aiii',  3  K»i>.  ;i2. 

HV«/„;i  V.    t>l>l„„tl,  ('r„.  J.„._  ^;(^, 

f>a„n,Htrr  v.  //c„„„„,  j  .M^,,„_  ^ij  jj   ];,. 

M '/Vhc.s.sv.v. 
A  witness  in  tf.e  box  is  absolutely  privilege,!  in  answering 
all  the  (juost.ons  asked  him  by  the  counsel  on  either  side 
and  even  ,f  he  volunteers  an  observation   (a  practice  much 
obe  d,sc.onraged,,  stUl,  if  it  has  reference  to\he  matter  „ 

Xlt         '     1    -T^^  *"  his -edit,  such  observation 

.na..>b^....^^^^^^ 

J.tendstostatementsmadeto';Lirvvl^!:\C^ 

he  wuness  s  proof.     ,  „./..  v.  .l/.f;„ ,  ^1,05]  A.  c'  4Ho'; 

74  L  J.  r.  (,  ,1 ;  .,;,  L.  T.  4H«.).,  But  a  remark  made  h- 
a  witness  ,n  the  box,  wholly  irrelevant  to  the  nmtter  of 
2n.ry,  uncalled  for  by  any  question  of  counsel,  and  intro- 
uced  by  the  witness  maliciously  for  his  own  purposes,  would 
no   be  p    ,,       ,^  ,^„^^  ^.^,^,,,  ^,^^  ^^^.^^^^^,^1^  j^^  ^^  contempt  of 

ou  t.     So,  of  course,  an  observation  made  bv  a  witness 

vhile  vjaitmg  about  the  Court,  before  or  after  hi  has  given 

Ins  evidence,  is  not  privileged.     iTro„„.n,  v.  />„„„,  4  Can.p. 

binade  for  the  information  of  the  Court  bv  the  witness 
af  er  he  has  left  the  box    but  while  he  is  ^till  under  the 

Zt"!]..  r        "r'\'*  ^'""^'^  "'^  privileged,     (//oy..  v.  J.n,, 
(IW7)  28  limes  L.  1\.  243.) 

'  «    nal  of  />,„■,«  V.  .I/a</.    that,  iu  lu«  „i,i„i„„,  ,1,^  .i..„„iuro  t„  tho  will  ,n 

Uoeuml  oi?,w  '"'ff  "'  "  """^"'^  "'  ^'"""^  "'  "'^'  *,-""-"os.  of  another 
.ment  on  ucharge  of  torwry  bi.fore  >,  nmgi.trate.     In  ..n,s.s...x.minnti..M  he 

wiethil.    r";   r  ''"'  given  evidence  in  the    ,uit  of  />,„,.  v.  4      n.l 
whether  he  had  rea.1  the  jndgeV  .o.na.b,  on  hi.  oviden.e.   llo  answered.  ••  Ye"  ' 
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C'i>uii8«l  linked  no  more  questions,  iiiid  defendant  insiHted  on  lidding,  though 
told  by  the  nmgistnite  not  to  ninke  any  further  statement  us  to  Ihtius  v.  May : 
"  1  believe  that  will  to  Ix;  a  mnk  forgery,  and  fhall  In-lieve  so  to  the  day  of  my 
death."  One  of  the  attesting  witnesses  to  the  will  biijught  an  action  of  slaiidir 
for  these  words.  Ilehl,  that  tho  words  were  spoken  by  defeiidant  as  a  witness, 
and  had  lefernice  to  the  inquiry  before  the  magistrate,  as  they  tended  to  justify 
the  defendant,  whose  credit  as  a  witness  had  been  impugned ;  and  the  defendant 
was  then'fiire  absolutely  privileged. 

Smman  v.  Nelhrrcli/I,  I  C.  I'.  D.  oM);  45  L.  J.  C.  1".  708  ;  24  W.  li. 

884  ;  :U  L.  T.  878 ;  {C  A.)  2  V.  V.  I).  r>i ;  4(>  L.  J.  t'.  I'.  128 ;  2o 

W.  K.  loi);  3JL.  T.  784. 

Hefaniatory  commimications  made  by  witnesses  or  officials  to  a  cmirt-inartiul, 

or  to  a  court  of  inquiry  instituted  under  articles  of  war,  are  absolutely  ])ri\  ileged. 

Kfiijhhfi  V.  Ml,  4  V.  Si  V.  7<>3. 

Ihiwkins  V.  Lord  IliMi,/,  I..  H.  8  Q.  B.  2.55;  42  L.  J.  Q.  1!.  (i.t ;  21 
W.  1!.  i)44  ;  4  F.  &  F.  8()(i;  28  L.  T.  134  :  L.  H.  7  H.  L.  744  ;  45 
h.  J.  Q.  15.  8 ;  23  W.  1{.  931  ;  .33  I,.  T.  litfl. 
Similarly  with  regard  to  statements  made  befoio  a  private  ecclesiastical  com- 
mission appointed  under  the  I'luralities  Acts. 

Ihrrntl  v.  Kmrns.  [1905]  1  K.  14.  504  ;  74  I..  J.  K.  1!.  318 ;  ,-)3  W.  I!. 
3,-)() ;  92  L.  T.  255  ;  21  Times  I>.  U.  212. 
A  letter  written  jaivately  to  the  jiidge  to  influence  his  de<i>ion,  whether  by  a 
party,  or  a  witness,  or  anyone  else,  is  not  privileged.     It  i>  indeed  a  contempt  of 
Court. 

H,mlil\.  lliihiH,  3  V.  &  1'.  ti25. 

Ihiilllililll^    nsid   ill    Jlldiciill    I'riiii'i'tlilKls. 

All  (locuiiients  necessary  to  or  properly  used  in  u  judieiiil 
))roi-ee(linf^  are  absolutely  privile<,'e(l ;  c.//..  all  pleadiuf^'s 
delivered  or  artidavits  sworn  in  the  course  of  a  judicial 
proceeding  before  a  Court  of  competent  jurisdiction,  (lltris 
V.  Smilh,  IH  ('.  !'..  I'iC);  'ir,  L.  J.  ('.  P.  ID;");  ll,ii,lns„ii  v. 
lln>oii,lin„l,  4  H.  iV  N.  0()'.»;  'IH  L.  J.  Ex.  m'.U ;  5  .liir.  N.  S. 
1175.)  The  proof  of  a  witness  is  a  privilej^ed  dociinieiit. 
(iy,its„ii  V.  M'Hinni,  [I'.tor,]  \.  C.  IHO.)  So  is  iiiiy  indors.'- 
inent  on  ii  writ,  {f.oiil  lUnuilKiiiip^  v.  Sir  It.  Ciol'l,  Jher, 
'IH'},  <i.)  So  is  the  otticial  record  of  tiny  judicial  ])roceediii>.,' 
even  though  iiiiiccurately  or  improperly  entered.  (  MmCiihi'  v. 
.loiliit,  [r.tOl]  "2  Ir.  li.  115.)  J3ut  the  charge  sheet  at  ti  police 
station  is  not  iitirt  of  the  record  of  a  Court.  ( [•'iiniiss  v.  ( '<iiii- 
hn,i,j,-  Ihiilij  .W/cs,  Ltd.,  (l'.K»7)  -i.'}  Times  \j.  Vx.  7U5.)  A 
report  of  :i  judicial  proceeding  is  not  a  document  in  the  ciise 
and  III"'  privilige  attaching  to  it  is  only  (pialilied.  (Sic 
pnsl.  Chap.   XI.) 
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The  only  exception  is  where  an  affidavit  is  sworn  before  a  Court 
that  has  no  jun8d|ct.on  in  the  matter,  and  no  power  to  entertain 
theproeeejang     (^„,,7,,  v.  ffW,  4  Rep.  14. V;  Cro.  Eli.  2^; 

f  ^tf'"''      ^^-  ^m-  '''  '■  ''"'"""•"  ^-  ^^--""'A  3  Camp,  a 

1  ;  .u  \  •""•"■  "^'^^  *^'  plHintiffs  only  remedy  is  to 

mdict  the  deponent  for  perjury.     U>o,l.  v.  OT>,l-,,,  Car.  &  m! 
418,  ^.</,.y  V    i.„„,,,  2   Burr.  807.)     The  Court  will,  however 
sometimes   order   scandalous    matter    in   such   an  affidavit  to  be 
expunged.    (ChrisUe  v.  ChrMe,  L.   E.  8  Ch.  499-  4>  I    J    Ch 
544;  21  W.  R.  493;  28  .    T.  607.)     But,  even  f^naUef  thus* 

i:.rrkT9:riTT%8.)'^°"^'^-  ^"'^"'"■"^^-  ^^"'-'^^ 

Illustrations. 

No  action  of  libel  can  1)0  mmitiiiuea  a-^iiiist  -iiilMnHfff       •      •       •    . 
in  an  action,  even  ,h,„.,h  such  Jua..„orbrUC^  "  ;'l::^::;:i;^"'>f -' 
irre-ular  or  contrary  to  good  faith      "  TJ.,.  ...        \,-    f '  '""''«•  "«  l^mg 
entry  of  the  ju.lK.ne.  t  ....on^.o        '     f  m     ,  .''''"^"""fe'  ''>'  ^ho  plaintiff  of  the 
able  .ubli..tS;  '     :r   t  :^  :  "I  ':    r^*  -.-t  an.u„t  to  a„  ac,i.,n- 

of  «uch  j„a.n.nt  in  the  .,z  b:^'!;:;:':;!^:;:;.:?^^^-""  "^'"■"''"" 

.I/7,nH7/,//„v. />,«,/,  ,•{2  L.  I{.  Ir.  51  H,:,2«  ■        "       '' 
Mnr( 'nhe  v.  ,/,,;/„/,  [  j .,01]  2  1,-.  l;.  1  li' 

or  in  any  ,.lcaain(,  or  ,,rocec,ling  in  an  eccleMuMical  court  • 

"  f«'""  "•■  /fi'l'iiitl,  C'ro.  Jac.  l;j'>  • 
or  in  articles  of  the  [loace. 

Cut/er\:  />!>.,».  4  1},.,,.  14,, 

J'h'l  V.  .SVr  ,/„/,„  .)/„„.     ^,  jj    ^  p  J.       •  ; 

I  '  -  "•  *  '>•  li«,   i  Moore,  j«.J. 

^  ''""•'■'•v.  A'en(,„,vi,  .vraunt.  lo(i. 

.i;-::r;r-:irrz::i:,;' :*;■.;'"■'"« -« '■■  ^^  • 

~-r-;;:;*;^;3r:,''j:.r";:;^"rr'i,'"''' '-■'" 

""«:.r;'rn.'i.f''-' ^» '■•'■<■"» <">■■'■ 
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Xo  iietion  will  lio  for  (lofmnntory  exprostiionB  npiinst  a  tliinl  jmrty  ciiiitiiiued 
ill  !iii  iilliilivit  m;Mli>  1111(1  iisi'il  in  tho  |>ri>ceeiliiij!;s  ia  ii  iMuse,  thmiijh  such  stato- 
iiu'iits  In-  false,  to  tlio  kiiowloilffo  of  thd  Jiarty  niiikiii;;  tliom,  mid  introduced 
out  of  lualiic. 

llrti'Insuu  V.  /Inxini/iiii  I,   I'N  L.  J.    Kx.  ;m);  4  11.  &  N.  5()i» ;  5  Jur. 

N.  S.  11  To. 
Aslldiy.  Yoiinijr,  •-'  liurr.  tt(»7  ;  2  Ld.  Kunyoii,  !>'M). 
Ii,ii»\.  Smith,  IS  ('.  H.  120;  'lo  L.  J.  ('.  1'.  I'to;  2  Jur.  N.  S.  GH. 
(,-..m/.(n  V.  llV-i'^f,  (lSSi»)  «  Tiiues  L.  11  20  ;  .')4  J.  1'.  22. 
Ilarfvnkv.  Itflilirh.  (i  lUiickf.  (Indiana)  255. 
Xor  foi  dcfaiuatory  Btutcnieuts  coutuined  in  a  witiipss's  ])i<>of  taken  with  a 
viow  to  a  trial. 

Watmn  V.  M'lCimii,  [liiOJ]  A.  ('.  4H0 ;  74  L.  J.  1'.  C.  151  ;  O.'J  L.  T. 
4Hit. 
The  defendant  exhibited  a  bill  in  tho  Star  ( 'hamber  charging  the  plaintiff, 
iiit'v  alia,  with  jirocurin^  inurdeis  and  jiiracies,  an<l  for  maintaining  murderers 
and  pirates,  charges  over  which  the  Star  Cliamlier  had  no  jurisdiction.  Iltlil, 
that  for  so  much  of  the  bill  iis  contained  matter  which  was  '•  not  exaniiiiablo  in 
the  siiid  ('oiirt,  an  aition  on  the  case  lies;  for  that  cannot  be  in  a  course  of 
justice.'' 

Hifkhii  V.  irc.«/,  1  licp.  II,  (I  ;  Crii.  Kliz.  T.W. 
'riiiiiu  V.  Iltiiiidinril,  i>  Johns,  (.\nier.)  MH. 
St. 'enients  contaiueil  in  objections  carried  in  against  a  solicitor's  bill  of  costs, 
in  proi'ceiliugs  before  a  Master  of  the  Supreme  Court  under  Order  LXV.  r  27 
(IS'.l)  are  absolutely  jirivileged. 

I'l'lln/'iui'l  Mini  V.  Mnrrh,  <)1  L.  J.  Q.  It.  21  ;  4(1  W.  E.  12  ;  (io  L.  T. 
.V.'O. 
So  aio  statements  made  under  s.  4,  sub-s.  2,  of  the  Lunacy  Act,   LSiMI,  in 
the  particulars  given  in  the  form  reijuired  by  the  Act,  upon  an  application  to  a 
justice  of  the  pc'uce,  or  other  judicial  authority,  for  a  detention  onlei'. 

//„.^.,«  V.  I'"n:  [1899]  1  ii.  \i.  45,)';  (W  I,.  J.  (J.  13.  ;)()9 ;  47  W.  li. 
241  ;  SO  1..  T.  13. 
A  letter  of  complaint  against  a  solicitor  in  respect  of  his  professional  conduct, 
with  affidavit  of  ;iil<ged  chargos  attached,  forwarded  to  tho  liegistrar  of  tho 
haw  Society  in  accordance  with  Form  1  in  tho  .Schedule  of  the  liule.s  under 
tho  Solicitors  Act,  1S8S,  is  a  step  in  a  judicial  proceeding,  and  the  statiments 
cuntained  in  such  letter  and  affidavit  are  ab.solutely  privileged. 

I.illey  V.  Ilomi/,  (1S92)  61  L.  J.  (i.  H.  727  ;  S  Times  L.  1!.  042. 

lint  the  pioceediiif,'  must  be  in  its  nature  judicial — tiiat 
is,  it  must  be  either  tlie  adjudication  and  determination  l)y 
a  coinjietent  tribunal  of  the  legal  rights  of  the  parties  before 
it,  or  some  necessary  stej)  preHminary  thereto. 

IllnslratioHK. 

The  London  County  I'ouncil  is  not  a  Court:  no  judicial  business  was  trans 
fernd  lo  it  (see  s.  78,  sub-s.  2,  of  the  Local  Government  Act,  1888).  AVlien 
it  is  dis<ussing  the  advisability  of  granting  i  music  and  dancing  licence,  it  is 
dealing  with  the  administrative  business  of  the  county  :  itisnut  acting  judicially. 


Ai'Tfi   OF  ST  Art:.  jij 

When  a  giTind  jury  i«  dealing  with  the  fiscal  buM„ess  of  the  county  a  «tate 

road-contractor.  18  imvileged.  but  not  absolutely  privilege.!.  i"    i     «" 

I. title  V.  I'Dineroi/,  Ir.  R.  7  C.  L.  50  " 

The  service  on  a  debtor  of  a  notice  under  the  <  'unadian  Ins.,lvcnt  Act  of  lm9 

ba  .kn.ptc,  proeechng,  follow.  ..s  not  in  itself  a  judicial  proceeJinR-  and  the 
/;«"A-  ,,/■  Urilish  Xo,t/.  Auuriru  v.  Strony,  1  Ap-..  Cus.  307;  ."H  L   T 

priwt'erifa?/'"'  :  "T  '"'  •"''""  '•"""''^'  ''"  '"■■^  "• '"'-'  -  "«t  "'.s-lutely 
privilege<l ;  at  all  events,  if  no  writ  be  yot  issued. 

MMer  v.  lirckman.  May  2;{nl,  m>5  (not  r«.,H>,',.,n. 

I^"t  "ce  »•«<««<  V.  J/'/;„,,„,  [190.-,]  A.  V.  480;  74  L.  J  1>  (•   i,',i 

/«-t  ttT!  ""f  ^•"'"'"■'"'j-.'-h™  ""  cause  is  pending,  or  u..^^  .^r.on  Ion 
Jii'li,e,  1.S  not  laivileged  us  a  judit    "  :  -occc<ling. 
Malone,/  v.  Ilaitley,  ;{  Canip.  21(1 
An  attorneys  bill  of  costs  is  in  no  sense  a  judicial  proceeding,  though  delivered 
"udor  a  judKo-s  onler,  and  no  privilege  can  be  claimed  for  it? 
Itrittoi,  v.  l),::vnes,  1  F.  &  F.  (itJS. 


(iii)  Adx  of  Sioh'. 

A  similar  immunity,  resting  also  on  obvious  grounds  of 
public  policy,  is  accorded  to  all  reports  liiade  bv  a  military 
ofticer  to  b.s  military  superiors  in  tbe  course  'of  bis  dutv. 
an.i  to  evubmce  given  by  any  ^nilitarv  man   to  a  couU- 
martml  or  otber  military  court  of  inquiry;  it  being  essential 
to  the  welfare  and  safety  of  the  State  that  nulitarv  discipline 
should  l,(.   maintained  without  any  i.iterferenje    hv  civil 
tribunals.      In  short,  "  all  acts  done  in  the  honest  exercise 
ot   military   authority  are   privileged."      The    law   is    the 
same  as  to  the  navy.      Naval  and  m.litarv  makers    are 
for  naval  an.l  mihtary  tribunals  to  determin'e.  and  not  the 
ordinary  civil  courts.     (Jfo.t  v.   (lam/.och,    L.   1{.    4  1>.  C. 
^«);  UMoore,l'.(!.C.(N.S.)'241;   42  L.  .f.  I>.  C.  25 ;   21 
V .  K.  im ;    l>,urki„s   v.    LonI  l'„nl,i,   h.    H.   5   (1  K  1»4  ■ 
.3:»  L.  J   g    B.  r>H;   18   W.  1{.  :m> ;  21    L.  T.  oH4 ;   J>o,r- 
f^-»,s  V.  Lord   ItoMnj,  L.  \\.  7  K.  L.   744;    \h  L.  .T.  ().  ]). 


246 


orf'Asrnxs  AmnivTKi.r  Pif^  :.fCOEn. 


8 ;    'I'd   W.   li.  U:?l  ;    83   L.  T.  19(i  ;    4   F.   &   F.   806  ; 

Att.-iiiii.  of  the  Ciipe  of  Hood  Hope  v.  Van  Bceiien,  [1004] 
A.  C.  114  ;"  7:3  L.  J.  P."(;.  1;'. ;  81)  L.  T.  591.)  A  similarly 
iihsolute  i)rivile;,'t>  extondK,  to  all  acts  of  Stato,  and  to  the 
o*Mci<il  notification  tiiert  .f  in  the  Lcudou  (iuzftte,  to  all  State 
papers,  and  to  all  advice  given  to  the  (!rown  hy  its  niinistf  rs. 


IlhiHtrationH. 

A  military  court  of  iiwiniry  may  not  Im-  strictly  a  judicial  tribunal,  but  where 
such  court  has  Ih^cii  ns-icnililcil  under  thn  ordiTs  (,f  tho  (leuoral  Ciiiiimandir.^-in- 
Chicf  in  coMforniity  with  tho  Kinjf'«  Itej^uhtions  for  t>>e  government  of  tho 
anny,  a  witnt-ss  wlio  j^ivcs  cvidonci?  thornat  stands  in  tho  snnio  situation  as  a 
witness  f^ivin};  ovidonco  I)eforo  a  judicial  tribunal,  and  all  statoiuonts  made  by 
him  thereat,  whether  orally  or  in  writinj;, having  reference  to  the  subject  f)f  the 
imjuiry,  are  absolutely  iprivih>ged. 

Ihurkiin  V.  A..,-,/  //,)/,(■/,//,  L.  H.  T  H.  T;.  714:  i:,  L.  J.  n.  li.  8;  "  ; 

W   1!.  0.!!  :  .!:!  T..  T.  iiH> :  in  the  Kxch.  Ch.  L.  It.  H  (J.  li.  25,'.. 
And  see  A'. /-//,/(//  v.  IMI,  4  V.  &  V.  70;i. 

So  also  are  ;  Sitements  contained  in  tho  report  made  by  the  presiding  officer  of 
such  a  court  to    ho  ('ouunander-in-<'hief. 

Ilumf  V.  IWiitiiiih.  2  H.  it  li.  i:tO  ;  4  Moore,  '<(>;!. 

Tlie  defendant  boinjf  the  plaintilT's  superior  officer,  in  tho  course  of  his  military 
duty  forwarde<l  to  the  .Vdjutant  (ieueval  certain  letters  writt'^n  by  tho  plaintiff, 
and  at  the  same  time,  also  in  accoidanco  with  his  military  duty,  rejiorted  to  tho 
Commander-in-(  'liief  on  the  contents  of  such  letters,  using  words  defamatory  of 
the  plaintiff.  It  was  allege<l  that  the  defendant  did  so  maliciously,  and  withc.ut 
any  re.isonabh',  jirobable,  or  justifiable  cause,  and  not  in  the  lioiiiijhli:  discharge  of 
his  duty  as  the  plaintiff's  superior  oificer.  //</</,  on  demurrer,  by  tho  majority  of 
tho  Court  of  (1.  It.  (MeUor  and  Lush,  JJ.),  that  such  reports  lieing  made  in  the 
course  of  military  duty  were  absoluttdy  privileged,  and  that  the  civil  courts  had 
no  jurisdiition  over  such  purely  military  matters.  Cockburii,  <'.J.,  dissented, 
on  the  grounds  that  it  neviT  coidd  be  the  duty  of  a  military  otiicer  falsely, 
maliciously,  and  without  reasonalde  and  prolialde  cause  to  Iilx>l  his  follow- 
otficer  ;  tiiat  the  courts  of  common  law  have  jurisdiction  over  all  wilful  and 
unjtist  abuse  of  military  authority;  and  tliat  it  wouM  not  in  any  way  be 
destructive  of  military  discipline  or  of  the  etKciency  of  the  iriny  to  submit 
questions  of  malicious  oppression  to  t)  •  o])inion  of  a  jury. 

Ihiwkiiin  v.  /,-/■-/  /'„»W,  T,.  K    5  (i.  15.  94:  ;J!»  L.  J.  (J.  li.   "..J;  IS 
W.  11.  ;W0;  21  L.  T.  .JSJ. 

[N.l!.  -There  was  no  appeal  in  this  case.  Tho  arguments  of  fockburn,  (\J., 
do<ervo  the  most  care'  il  attention.  In  hnirkinK  v.  I.iir<l  ItoMn/,  ixiprd,  the 
decision  of  the  House  .,:  Lords  turned  entirely  on  the  fact  that  the  defendant  was 
a  witness  in  a  proceeding  of  a  judicial  nature.  Neither  Kellv,  C.U.,  nor  any  of 
tho  Law  Lords  (excp])t  j)orha])s  Lord  renzjuice),  rest  their  judgment  on  tho 
incompetency  of  a  court  of  connnon  law  to  impure  into  purely  military  matters. 
The  Court  of  Kxchciiuer  Chaml)er  no  dcmbt  oxjiross  an  opinion  that  "  (piestions 
of  military  discipline  and  military  duty  alone  are  cognisable  only  by  a  military 
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court,  and  not  I.y  a  cmrt  ..f  law."  (L.  E.  N  (i.  H.  I'Tl.)  Hut  after  roforiin-  to 
"  tho  flrxiueut  and  powerful  reasoning  .)f  Cockbiirn,  V.J.,  in  iJairkiiu  v.  Lord 
F.  /'(l«/(■^"  the  (",.urtf,'(H.<«  on  to  express  its  satisfaction  that  the  question  "is 
yet  open  to  final  consideration  before  n  court  of  the  last  roaort."  However,  in  a 
court  <.f  first  in-tauce,  at  all  events,  it  must  now  lie  taken  to  be  the  law'that 
the  civil  courts  of  common  law  can  take  no  cognisance  of  jwrely  inilitjiry  or 
l.m-ti,i  nav.il  matters  [Suit,,,,  v.  J„l,„4we,  (ITHi)  1  T.  II.  493;  <lrant\  t/.,„M 
(179J)  2  ll-n.  lil  .;9;  JI,mrU  y.  AV/./.f/,  (lTri«)  2  Wils.  .'{H) ;  but  wherever  the 
aril  rights  of  a  jK-rson  iu  the  military  or  naval  service  are  affected  by  any 
alle-ed  oi)i>ressjon  or  injustice  at  the  hands  of  his  superior  officers,  or  any '"'legal 
action  on  the  part  of  a  -.ilitary  or  naval  ti  ,bunal,  there  the  civil  coii.ts  may 
interfere.  (/„  re  .\f„„»eryh,  1  U.  &  S.  KM);  »,  L.J.  n.  ]{.  oyy.  if„r,/en  ,.  IJaileu 
■i  Taunt.  (iV.)] 

B      ,.ri,'<,te  htkr,  written  by  the  comuaudin- officer  of  the  rcgin  ent  to  his 
immediate  suiwrior  on  military  matters,  as  distinct  from  his  official  leports,  are 
M't  aWlutely  privilegt>d  ;  the  question  of  malice  should  be  left  to  tho  jurj-.' 
hiil.Mti  V.  1-Airl  of  Wiltiiii,  1  F.  iS:  V.  419. 
hiihtiiH  V.  ''iiiiJieniier  ,  u  1''.  &  V.  '>•>', 

[V.U.  If  this  be  not  th"  distinction, these  .svses  must  lie  taken  to  be  .;,errulod 
by  the  case<  cited  alMjve.     .Sec  L.  IJ.  8  (i.  J{.  272,  27;;.] 

liy ,-,  -cneial  order  it  was  .Icclared  that  all  un.iiiidoyed  Indian  o3i,ers  ineligible 
for  iniblic  eiiiployim.iit  by  reason  of  miscon.luct  or  phvsicul  or  meuu-.!  ii  >tfici"acv 
should  be  removed  to  the  pension  list.  Under  thi.s  order  the  ■  '  iiuiff  'y,a^ 
removed  to  the  pension  list  and  ii  notification  of  such  removal  wus'publishod  in 
the  /»,/,„„  <!„::,  11^.  Ihl.l,  on  derauner,  that  no  action  lay  either  for  the  removal 
"t  the  plaintiff,  or  for  the  official  public.tion  of  the  fact ;  although  special  dama-e 
was  alleged.  " 

ilninl  V.  Sn-rtkirii  uj  State  for  liidiit,  2  V.  l\  I)   44,j  •  -y^  \\'  g  .sjy 

.■i7  \..  T.  UH.  '  '        •     •  ■       • 

See  /l.^s  V.  Srrretan/  „/  State /„r  hul.u  i„  r,,„,„-,/   J,   y    |y  ].-      -„,, . 

2.!  W.  1!.  773  ;  32  L.  T.  294.  '         ^  »•      '  • 

-Viid  Olirrr  v.  /.„r,l  ll'w.  Ileiitiiirk,  3  T:;'i.,t.  4  jli. 

.V  petition  to  tlie  King  is  absolutely  privilegCKl. 

/A('«  V.  M,llvrx.  3  licon.  138,  1(;3. 
.\ny  cmmumication  relating  to  State  matt.'rs  made  bv  one  olficer  of  .State  to 
■>"..ther  m  the  .onrse  of  bis  otlicial  duty  is  absolutely  privileged  and  cannot  be 
made  llic  subject  of  an  actioi.  for  libel. 

'!...tttrt„„  v.  Srrrtliir;/  „/  State /or   I  udia  in   Coinnil,  flsn.-.l  •'  U    B 
1H» ;  (14  L.  J.  U.  15.  ,i7,i ;  70  r,.  T.  858  ;  o9  J.  1'.  mu.        '  '      '     ' 


PRIVILEGE— ABSOLUTE  PRIVILEGE.  *48« 

Canadian  Notes  to  Chapter  IX. 

Absolute  Privilege. 

Ontario  -A  fair  and  accurate  report  without  comment  in  a  news- 
paper of  proceedings  publicly  heard  before  a  Court  "t  Justice  if 
published  contemporaneously  with  such  proceedings  «»>»»  ^e  'ibso- 
lutelv  priviloKed.  unless  the  defendant  has  refused  or  neglected  to 
insert  in  the  newspaper  in  which  the  report  complained  of  appeared 
a  reasonable  letter  or  statement  of  explanation  or  contradiction  by 
or  on  behalf  of  the  plaintiff.  Nothing  in  this  section  shall  authorize 
the  publication  of  any  blasphemous,  seditious  or  indecent  matter. 
Libel  and  Slander  Act  (Ont.),  1909,  9  Edw.  VII.  c.  iO,  sec.  11. 

Quebec— A  person  cannot  be  sued  for  damages  by  reason  of 
anything  said  by  him  while  testifying  as  a  witness  before  a  Court 
of  Justice,  when  he  states,  in  answer  to  questioas  put  to  him,  wht.t 
he  honestly  believes  to  be  true,  and  is  acting  in  good  faith.  RenauQ 
V  Gupnette.  25  Que.  S.C.  310. 

(1)  The  action  against  a  party  for  a  libellous  statement  ma 
judicial  proceeding,  is  a  matter  concerning  the  relation  of  the  sub- 
ject to  the  administration  of  justice,  and,  as  such,  is  governed  in 
the  Province  of  Quebec  by  the  law  of  England.     (2)  Under  the 
law  of  England,  no  damages  can  be  recovered  for  iniunous  words 
forming  part  of  a  judicial  proceeding,  pleaded  in  gocd  faith  with 
probable  cause  and  without  malice,  and  which  words  are  relevant 
to  the  issue,  although  they  may  be  subsequently  shown  to  be  false 
and  injurious.    Wilkins  v.  Major,  22  Que.  S.C.  264  (Archibald,  J.). 
It  was  held  by  Davidson,  J.,  that  a  party  who  complains  of  a 
libel  contained  in  a  pleading  is  not  bound  to  postpone  his  action  in 
damages  for  such  libel  until  the  case  in  which  the  pleading  was 
filed  is  decided,  and  such  action  if  taken  ^"ill  not  be  dismissed  on  a 
preliminary  objection  as  premature.     Wilkins  v.  Ma.ior,  4  Que^ 
P  R  172  (Davidson,  J.).    The  action  after  trial  was  dismissed  upon 
other  grounds  with  an  expression  of  doubt  by  Archibald,  J    as  to 
whether  the  action  was  not  premature.    Wilkins  v.  Major,  22  Que. 

o  p    9fi4. 

'  The  advice  given  by  a  family  council  on  a  petition  for  interdic- 
tion for  habitual  drunkenness,  is  a  judicial  proceeding,  the  occa- 
sion is  privileged  so  that  no  lial.iluy  for  their  Jf  «"»'"t%J^*°  'l'^ 
incurred  by  those  taking  part  in  it.    Coallier  v.  St.  Denis.  30  Que. 

S.C.  340. 
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The  privilcpp  of  »itnoxN  in  a  Court  ot  Justiee,  a.s  to  tli'fiimntory 
statpirn'nts  iiuuli'  by  him  wiiilp  under  examination,  is  aJwolute,  and 
no  aetion  is  niaintainahle  in  respect  of  them.  Cote  v.  Deneau. 
19  Que.  K.n.  272. 

The  lieiiinl  in  a  ph'a  that  a  fire  oeeurred  aceidentally  and  from 
cause  unknown,  does  not  inii)ly  or  insinuate  that  the  assuied 
eriminally  set  the  fire.  Allegations  in  a  plea  hy  an  insurance  com- 
pany, that  the  assured  made  fidse  representations  in  his  applica- 
tion for  insurance,  made  false  solemn  dechirations  after  the  loss,  as 
to  the  value  of  his  stwk.  with  fraudulent  intent,  and  that  in  swear- 
inp  to  false  exaRperated  statements,  the  assured  did  not  swear  the 
truth  and  rendered  himsel  u'uilty  of  fraud  and  his  jtolicy  null, 
when  pertinent  to  the  is.sue,  and  pleaded  in  pood  faith  and  with 
probable  i-atise,  are  not  libellous  or  dcfani.itory.  Morrison  v.  West- 
ern Assurance  Company,  24  Que.  S.C.  Ill  (Rochon,  J.). 

No  action  will  lie  for  defamatory  statements  made  in  Rood  faith 
by  a  parnishee  in  his  declaration  upon  a  seizure  by  garnishment. 
Daoust  V.  Charbonneau,  .30  Que.  S.C.  188  (C.R.). 

.<fa.<f/.a^(/if ica/i.— PlaintilT,  an  infant,  sned  defendant  for  damages 
for  slander  in  sayinp  that  he  was  poinp  to  have  her  "pulled  for 
theft."  It  appeared  that  a  quarrel  had  arisen  between  plaintiff 'g 
father  and  defendant  as  to  the  alloped  takinp  by  plaintiff  of  a  pair 
of  overshoes,  the  property  of  defendant's  dauphter,  which  resulted 
in  defendant  as.saultipp  plantiflT's  father.  Thereupon  he  was 
charped  before  a  Justice  for  a.s.sault.  and  at  the  eonclusion  of  the 
proceedinps  he  used  before  the  Justice,  but  lookinp  at  plaintiff's 
father,  the  words  complained  of,  meaninp,  defendant  said,  to  let 
him  know  that  he  intended  to  take  proceedinps  before  the  magis- 
trate for  the  allcpcd  theft.  It  was  pleaded  that  as  the  words  were 
spoken  before  a  mapistrate  with  a  view  to  taking  proceedinps  the 
occasion  was  privileped.    No  proceedinps  were  in  fact  ever  taken : — 

Held,  that,  as  the  evidence  seemed  to  indicate  that  the  words 
were  spoken  more  with  the  intention  of  insulting  plaintiff's  father 
than  takinp  proceedinps,  ther<  was  an  abuse  of  the  occasion  which 
took  rway  the  privilege.    Byers  v.  McDonald  (1911),  4  Sask.  R.  58. 


CHAPTER  X. 


Ql'ALIFIED   PRIVILEGE, 

We  now  pass  to  the  consideration    of   those   occasions 
which  aftord  the  defendant  a  qualified  privilege  only,  ie 
to  cr«ps  in  which  it  is  open  to  the  plaintiff  to  destroy  the 
jmmo  fan.-  privilege  arising  out  of  the  occasion  by  shewing 
that  the  defendant  acted  from  an  improper  motive. 

Occasions  of  qualified  privilege  may  be  grouped  under 
five  heads : 

I.  Where  it  is  the  duty  of  the  defendant  to  make  a 
communication  to  another  person  who  has  an 
interest  in  the  subject-matter  of  the  communica- 
tion, or  some  duty  iu  connection  with  it. 
IT.  Where  the  defendant  has  an  interest  in  the  subjeet- 
matter  of  the  communication,  and  the  person  to 
whom  the  communication  is  made  has  a  corre- 
si)onding  interest,  or  some  duty  in  connection  with 
the  matter. 

III.  Communications  made  in  self-defence,  Ac 

IV.  I'air  and  accurate  reports  of  the  proceedings  of  any 

Court  of  Justice,  or  of  Parliament,  or  of  a  pultlic 
meeting. 

V.  Statements  made  in  or  copied  from  Parliamentary 
or  C»*!icial  Papers. 

The  last  two  heads  of  qualified  privilege  are  discussed  in 
tlie  next  chapter  This  chapter  is  confined  to  occasions  on 
wlu.^li  a  qnahim]  privilege  arises  from  dutv  or  common 
interest,  or  self-defence.  Fair  comments  on  matters  of 
pnhhc  interest,  which  are  sometimes  treated  as  a  sixth  class 
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of  |>rivilc<{*'il  coiiiiUMiiinitioiis,  liiiv«>  l><>*>ii  iilmuly  <l«>uU  with 
in  ('lm|.l.r  VIM..  «»/,■,  14).  WV-V-'l'irt. 

"  The  it'iisoii  for  lioldiiii?  any  otrnsion  |)rivil«'j,'«'<l  is 
couiinoii  <()iiv('iiifnt't'  and  welfare  of  sm-iety.  and  it  is  ()])vious 
tliat  no  d< Unite  line  can  be  so  drawn  as  to  mark  ort'  with  pre- 
e'  'on  those  oeeasions  which  are  privileged,  and  separate 
them  from  those  which  are  not."  (Per  Lindley,  L.J.,  in  Stmnf 
V.  //-//,  [1M".»1]  2  t^  15.  at  p.  :Mr..)  But  the  c.mon  or  ^nidinti 
priiuiple  is  clear.  It  is  thns  stated  hy  LordCainphell,  ('..!.. 
in  lliirrisdu  v.  /i/'-//,  r>  K.  iV  B.  at  p.  ;J48 ;  25  L.  J.  t^.  B. 
at  p.  2J» :  - 

"  A  connnnnication  nnide  hoiid  ti<l>'  npon  any  snl»ject- 
niatter  i!i  which  the  party  conununicatin^'  has  an  iiitiirsl, 
or  in  refe'--nce  to  which  he  has  a  <//(///,  is  privilej^ed,  if  madi' 
to  a  person  having  a  corrcspondinj,'  iiilirisl  or  <//(///,  altho'i<»h 
it  contain  criminatory  nuitter,  which,  without  this  privilej^e, 
would  lie  sliinderous  and  actioiuihle." 

But  the  duty  or  interest  on  which  t!ie  privilef,'e  is  founded 
must  exist.  It  is  not  <'nouj^h  for  the  defendant  honestly  to 
hejievc  tliut  a  duty  or  interest  exists.  It  is  tru«'  that  the 
jndj,'e  nil  ii  (jnestion  of  privilej^e  always  looks  at  the  sur- 
rounding' lircMmstances  as  they  nppeartul  to  the  defendant 
at  the  (liitr  if  the  |iul)lica(ion,  and  not  at  the  actual  facts  as 
[)rovt(l  at  (lie  trial.  *•  The  true  mode  of  judging  upon  the 
question  is  to  put  oneself  as  much  as  possible  in  the  position 
of  the  defendant."  (Ber  Kay,  L.J.,  [IHUIJ  2  g.  I'.,  at 
p.  :$.■)'.(.)  But  if  tli<>  judge  holds  that  the  surrounding  cir- 
(umstanci's,  as  they  then  appeared,  did  not  make  it  the  duty 
of  the  defendant  to  act  as  he  did,  then  the  fact  that  the 
defendant  honestly  believed  that  he  was  discharging  a  moral 
or  soeial  duty  is  immaterial.  (See  .S///(/(7  v.  iUll,  [IHDl]  2 
i}.  1).  at  i»p.  :{4i*.  ;J00,  HaH.)  So,  again,  it  is  innnaterial 
that  the  defcMidant,  reasonably  or  unreasonably,  believed 
that  the  person  to  whom  he  made  the  communicatioji  h;t<l 
some  dut\  or  interest  with  regard  to  its  subject-matter  ;  if 
such  person  had  in  fact  no  such  duty  or  interest,  the  defenct 
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(»f  privileKf  fuils.  {IhUit.h  v.  M,i,lltr,nu^  mid  „tl,n«,  [IH'M] 
2  Q.  W.  54  ;  m  L.  J.  g.  IJ.  ,^7.)  i„  ^1,0^^.  th«  'lefeiulunfH 
/«  //(./<-<  is  ncvn-  an  «'l<'mfnt  in  th(>  (|u»'stion  whether  a 
piirtitnliir  oiTusion  is  or  is  not  privih-jjcd.  Xo  (listinftion 
can  he  (Iriiwn  Ixtwrfii  onr  class  of  privileged  conuiniiiica- 
ti<ms  and  another  in  tliis  resju-ct.  {.hnoniy  v.  Ih-Imn,,- 
[lHt»l]  A.  C.  7;J ;  «U)  L.  .r.  1'.  V.  11.)  As  soon  as  the  judge 
rules  that  the  occasion  is  privih'ged,  then,  hut  not  till  then, 
it  l)ec(Mnes  material  to  in«p:ire  into  the  nioiives  of  the 
defendant,  and  to  ask  whether  he  honestly  helieved  in  tiie 
truth  of  what  h-  stated.  •  That  the  defendant  acted  nnd.>r 
a  sense  of  duty,  though  important  on  the  cpiestion  of  malice, 
is  not.  I  think,  relevant  to  the  questiim  whether  the  occasion 
was  or  was  not  privilege<l.  That  question  do<>s  not  depend 
on  the  defendant's  belief,  hut  on  whether  he  was  right  or 
ini>tak.Mi  in  that  helief."  (I'er  Lindlev,  L.4.,  in  Shi,nt  \. 
11,11,  [IHIH]  2  Q.  15.  at  p.  :m,  cited  with"  approval  hv  Lord 
Ksher,  M.i..,  in  H,l>,lil.h  v.  Mmlhniin,'  and  «///,■/•>•, '[1H«»41 
■^   i-  15.  at  pp.  (M),  (>1.) 

"  It  IS  for  ti'e  (Ifft-iulaiit  to  prove  lliat  the  occasion  was  privilege^. 
If  the  (lefeiidaiit  does  so,  the  l)ur(len  of  showing  actual  malice  is 
cast  ,ij„,n  the  pluii.titT;  but,  unless  the  defendant  does  so,  the 
1  iitilT  is  not  called  upon  to  prove  actual  malice.  The  (pustion 
wi  her  the  cccasi(.n  is  i.rivileged,  if  the  facts  are  not  in  disimte, 
IS  a  .luostion  of  law  only,  f„r  the  judge,  not  for  the  jury.  If  there 
are  questions  of  fact  in  dispute  upon  which  this  question  depends, 
they  must  ho  left  to  the  jury;  hut  when  the  jury  have  found  tlie 
facts,  It  IS  for  the  judge  to  say  whether  they  constitute  a  privileged 
occasion."  (i'er  L.^rd  Esher,  M.K,  in  HMM,  v.  M,„llnaiw  .,„d 
olhns.  [18!»4J  2  Q.  B.  at  p.  58.) 

The  defence  of  privilej';"  is  open  to  a  defendant  in  actions 
on  the  case  for  words  causing  damage  as  in  actions  for 
defamation  (Wreu  v.  WVdd,  (IHtU))  L.  l\.  4  Q.  J3.  at  p.  787  ; 
//"/n.//  V.  Ilrothnhood,  ami)  19 Ch.  D.  at  p.  ;)H«);  excei)t  in 
an  action  for  thnat.s  h)  a  patentee  under  s.  8t)  of  the  Patents 
and  Designs  Act,  1907.  (Skinmrd-  Co.  v.  Sl„>r  A'-  Co.,  [1898] 
1  Ch.  418;  02  L.  J.  Ch.  19(5 ;  41  W.  R.  217  ;  07  L.  T.  090.) 
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I.  Wheue  it  is  the  di'ty  ok  the  defendant  to  make   a 

fOMMirNICATION  TO  ANOTHER  PERSON  WHO  HAS  A.V  IN- 
TEREST IN  THE  SIBJEC'T-MATTER  OF  THE  COMMl'NICATION, 
OH    SOME    DITTY    IN    CONNECTION    WITH    IT. 

The  word  "  duty "  in  this  connection  "  cannot  be  con- 
fined to  le{,'al  duties,  which  may  be  enforced  by  indictment, 
action,  or  mtiiulamiis,  but  must  inchule  moral  and  social 
duties  of  imperfect  o])lif^ation."  (Per  Lord  Campbell,  C.J., 
in  Ihtnis,,,,  V.  Ilnsh,  5  E.  k  ]i.  at  p.  84i>;  25  L.  J.  Q.  15.  at 
J).  2'.).)  It  is  for  the  jndf^e  to  decide  whether  such  a  duty 
exists  or  not.  A  legal  duty  is  one  which  is  imposed  by  the 
common  law  or  created  by  statute.  "  The  question  of  moral 
or  social  duty  beiu-,'  for  the  judge,  each  judge  must  decide 
it  as  best  he  can  for  himself.  I  take  moral  or  social  duty 
to  mean  a  duty  recognised  by  English  ))eoi)le  of  ordinary 
intelligence  and  moral  principle,  but  at  the  same  time  not 
a  duty  enforceable  by  legal  proceedings,  whether  civil  or 
criminal."  (Per  Lindley,  L.J.,  in  Stmnt  v.  lUU,  [1H5»1] 
•2  Q.  J'),  at  p.  350.)  "  The  underlying  principle  is  '  the 
common  convenience  and  welfare  of  society' — not  the  con- 
venience of  individuals  or  the  convenience  of  a  class,  but, 
to  use  the  words  of  J'^rle,  C'.J.,  in  Uliitclcij  v.  AihtniH  (15 
C.  B.  N.  S.  at  p.  41H),  '  the  general  interest  of  society.'  " 
(I'cr  an:  in  M<irii,tush  v.  J>iiii,  [15»0H]  A.  C.  at  p.  8SM).) 

In  deciding  whetiier  such  a  duty  exists  or  not,  the  most 
important  cjiiestion  to  be  considered  is  this:  Did  the  defen- 
dant make  the  communication  in  answer  to  an  in<juiry 
or  was  it  volunteered  ?  llenc(>  cases  under  this  head  of 
privilege  naturally  fail  into  two  classes:— 

A.  Statements  >.iade  in  answer  to  iiKjuiry. 

15.  Statements  not  in  answer  to  a  previous  inquiry. 

A.     StATKMKNTS    MADE    IN    ANSWER    TO    INVIIRY. 

< 'lianiiti'rs  ni'  Sfrninis. 
The  instance  that  occurs  most  frecpientlv  in  ordinary  life 
of  a  privileged  comnnuiication  made  in  pursuance  of  a  social 
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duty  is  where  the  defendant  is  asked  as  to  the  character  of 
his  former  servant,  by  one  to  whom  the  servant  has  appHed 
for  a  situation.  A  (hity  is  thereby  cast  upon  the  former 
master  to  state  fully  and  honestly  all  that  he  knows  either 
for  or  against  the  servant ;  and  any  communication,  made 
in  the  i)erformance  of  this  duty,  is  clearly  privilef,'ed  for  the 
sake  of  the  common  convenience  of  society,  even  though  it 
should  turn  out  that  the  former  master  was  mistaken  in 
some  of  his  statements.  {l-Jtliiioii,lsnii  v.  Slcphi-nson  ct  iir 
(ITCC.)  Bailer's  N.  P.  8.) 

No  one  is  bound  to  give  a  character  to  his  servant  when  asked 
for  it.  {Carrol  v.  libd,  3  Esp.  201.)  Tlie  old  statute  5  Eliz.  c.  4, 
whicli  required  a  master  in  certain  cases  to  satisfy  two  justices  of 
the  peace  that  he  had  reasonable  and  sullicient  cause  for  putting 
away  his  servant  had  long  l)een  obsolete,  and  now  is  wholly 
repealed  by  the  ;W  .^-  8!»  Vict.  c.  H(i,  h.  17.  But  it  any  cbanieter  is 
Riven,  It  must  be  such  as  the  nuistor  honestly  believes  to  be  true. 
Of  course,  the  mere  fact  that  at  the  trial  the  master  does  not 
attempt  to  prove  that  his  words  were  literally  true  is  immaterial ; 
that  is  no  evidence  of  malice.  (See  p„xt,  p.  ;{(J1.)  But  if  out  of 
anger,  or  any  ill-feeling  against  the  servant,  or  from  a  desire  to 
retam  her  in  his  own  service,  he  gives  her  a  bad  character  when  he 
knows  that  she  deserves  a  good  one,  he  is  acting  maliciouslv,  and 
all  privilege  is  lost.  So  if  from  any  wrong  motive,  he  makes  state- 
ments about  her  character  or  her  work  which  he  does  not  know  to 
be  true,  careless  whether  they  are  true  or  false,  such  recklessness 
IS  tantamount  to  malice,  and  takes  the  case  out  of  the  privilege. 

Olhcr  Aiisiri'rs  it)   hiijiiirii-s. 

The  rule  which  ai)plies  to  characters  of  servants  governs 
all  other  answers  to  confidential  imiuiries.  >•  There  is  no 
reason  why  any  greater  protection  should  be  given  to  a 
comnumication  made  in  answer  to  an  inquirv  with  reference 
to  a  servant's  character,  than  to  anv  other ■conimunitation 
made  from  a  sense  of  duty,  legal,  moral,  or  social."  (Per 
Lord  Macnaghten,  in  Jnioiin-  v.  ]hlm,;i,;  [181>1]  A.  C.  at  p.7H.) 

"If  a  i)erson  who  is  thinking  of  (hmling  witli  another  in 
any  matter  of  business  asks  a  (piestion  about  his  character 
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from  some  one  who  has  means  of  knowledge,  it  is  for  the 
interests  of  society  that  the  question  shouhl  be  answered  ; 
and  if  answered  homl  fuli-  and  without  malice,  the  answer  is 
a  ])rivile','ed  connnunication."  (Per  Brett,  L.J.,  in  WoUn- 
V.  Loch,  7  q.  B.  D.  (}2'2 ;  51  L.  J.  Q.  1>,.  -274 ;  80  W.  W.  18 ; 
45  L.  T.  242.)  "  Every  one  owes  it  as  a  dnty  to  his  fellow- 
men  to  state  what  he  knows  about  a  i)erso;i  when  incjuirv 
is  made,"  (Per  drove,  J.,  in  llohslmir  v.  Smitli,  W  L.  T.  at 
p.  424.)  But  the  inquiry  must  be  made  by  a  person  who 
has  a  legitimate  interest  in  the  matter,  and,  therefore,  a 
right  to  the  information  for  which  he  applies.  Tdlc  gossip 
has  no  privilege.  And  the  mere  fact  that  one  pers(m  has 
contracted  with  another  to  supj)ly  information  does  not 
create  such  a  duty  or  common  interest  that  connnunications 
made  in  pursuance  of  the  contract  ar  privilcgi-d.  {Mnrinioxh 
V.  Ihin.  [IKOHJ  A.  C.  8<.»0;  77  L.  J.  1\  C.  11:5:  !•!»  L.  T.  r.4.) 

So,  too,  it  is  a  duty  every  one  owes  to  society  to  assist  in 
the  discovery  of  any  crime,  dishonesty,  or  misconduct,  and 
to  iirtbrd  all  information  which  will  lead  to  the  (b'tection  of 
the  culprit.  "It  is  a  perfectly  privileged  comnuniiciitioii 
if  a  party  who  is  interested  in  discovering  a  wntng-doer 
comes  and  makes  inquiries,  and  a  i)erson  in  answer  makes 
a  discovery  or  a  Ixuki  iI,I,-  comnnuiication  which  he  knows 
or  believes  to  be  true,  although  it  may  possibly  attect  the 
character  of  a  third  person."  (IVr  Parke,  J'..,^n  Kiw  v. 
S,mll,  :j  M.  A-  W.  802.) 

When  once  such  a  conlidential  iiKjuiry  is  set  on  fo;,t.  all 
subsequent  interviews  between  the  jtarties  will  be  privilegi'd. 
so  long  as  what  takes  place  thereat  is  still  relevant  to  the 
original  inquiry.  And  it  is  a  (piestion  for  the  jury  whether 
any  further  communication,  though  apiiarently  easnal  aii.l 
voluntary,  did  not  take  jihice  under  the  conlidential  relation 
already  established.  {l:,nls,,ii  v.  Sl„ii,;  T)  JI.  A-  N.  .S;iS  ;  2'.» 
L.  .1.  Iv\.  4;}();  Hoim-iHul  v.  'I'lmni,  H  ('.  B.  2!»;} ;  P.)  ],.  .1. 
('.  P.  !»4;  \\,iU,„r  v.  CinulK  11  Ir.  ('.  L.  l{.  4S;>.)" 

But  the  defendant's  answer  must  always  be  pertinent  to 
the  inqiury.     ile  must  not  wander  olf  into  matters  wliolU 
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unconnected  with  the  question.  If  he  is  asked  the  phiin- 
tiff's  name  or  address,  he  must  not  comnie:a-e  to  disparage 
the  i)hiintift"'s  credit,  conduct,  family,  or  wares.  The  reply 
must  I)e  an  answer  to  the  question,  or  reasonaltly  induced 
therehy,  and  not  irrelevant  information  gratuitously  volun- 
teered. {Soiithnm  V.  AUm,  Sir  Thos.  Ikvm.  'liil ;  liniuln,  v 
Ward,  (i  C.  J3.  N.  8.  514.) 


I     i 


Y 


IlhiHfi(iti(. 
StiitomentH  iiiadf  In-  a  servant  in  answer  t 


with 


reference  to  tin 


If  A. 


Mtw/  V.  IllKjhrs  1111(1  , 

is  atxmt  to  have  ilealiii 


wnduet  anil  character  of 


')  inijiuries  made  hv  her  mistress 


mother  servant,  ar.'  ]irivik'i;ed. 
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-ceitain  her  iiMulal  r■.^n- 
msine.      //,/,/,  i,  i,nvil.-ed 


--"""?-''<  with  15.,  l.ut  first  comes  to  C.  and  .ontiden- 
tially  asks  hnn  his  o|,inion  .,f  I!.,  ( '.'s  answ.r  is  privile^.d.  "  Kvcrvne  is  cite 
at  lil«.rty  t,.  state  lus  o,,inion  l„„„i  Jik  of  the  resi-ectahilitv  ..f  a  rartv  tluis 
mi[Uired  ahout."     IVr  Lord  Denman  in  " 

Sl<.rt,j  '     Chilliiirix,  ,S  C.  &  V.  L>;il. 
So  if  the  owner  of  a  vacant  farm  ask  me  as  to  tli..  character  ni  a  ,,ers„„  who 
IS  aj.iphin-  to  K.com<.  Ins  tenant,  it  is  my  duty  to  tell  him  what  1  know  al>out 
that  iiersoii. 

If  a  friend  of  mine  ,omes  down  into  the  ,ou.,trv  to  liv,near  me.an.l  asks  „,e 
wlu.-li  of  the  local  doctors  or  tradesmen  h.^  should  e,„,,Iov,  the  ad^i^e  «  hid,  I 
;,'ive  lum  m  answer  to  his  questi,,n  is  [irivde^'ed. 

A  hushand  a-^ked  a  meilical  man  to  see  his  wife  and: 
dition.      He  re].orted  lo  the  hu>hand  that   she  was 
conuuunication. 

WiliUmw  ]Vi„.ili,ir,  Tinus,  March  1  Itli  to  l!lth,  Issl. 

ISoth  the  Manpiis  of  Anfjlesey  and  his  a-ent  toM  the  .lefendanl.  the  t.nant  of 

'^■'■'"' '    ''"■•k    J''""",  t"  i"f"nu   them  if   he  saw  or  heard  anvthin-  wron- 

resi«.ctinj-  the  f;an.e.  The(h.fendant  h,.ard  that  the  <ramek,...,,er  was  sellin.^  the 
^-anie,  an.l  kdieviuf;  the  fact  to  he  so,  wrote  and  inform.Ml  the  Mar,|ui-  //,/./ 
that  the  letter  was  privilewl ;   hut  I'arke,  .1.,  intimated  that  if  the  dclendant  had' 

not  l„.en  previ.uisly  directed  to  comnmnicato  anvthinj:  he  thou-ht  -oiic- wrote- 
the  htter  would  have  l«.en  unauthorised  and  lilK'Hous. 
I  ■„,/.■„,/„■        '/,./,//,■,■,.„,»,  ,-,  (.'.  \-  1'.  ,-,i:j. 
See  Kin:/  v.  II  tills.  H  C.  &  1'.  01, j. 
liurton,  a  friend  n(  the  defendant,  employed  a  huilder,  the  plainlilfs  master 
to  lauMa  house  for  him  :  the  .lefendant  informed  Ha.to.i  that  the  plaintilV  «lulc 
at  work  on  his  house  had  removwlsome  ,,uarterin-s.     Ilarton  con.i.laind  tothe 
master  hnildor,  who  came  down  tothe  defendants  aial  said,  '•  I  an,  told  vou  -av 
tliat  you  saw  my  man  Kin,,  takeaway  some  of  the  .|nait..rin-  fiom  .Mr.  liarlon's 
premises.       A   repetition   „f  fl„.  ,.],,^y,^^  ,„,^,io  (i„.u   ,„   ,|„.   ,,|,„„,i,|-,   ,„„,f,,, 
without  mahce  was  ludd  privih-ed,  and  as  the  phuntilV  had  not  called  liarton  to 
prove  the  or,f;,m.l  remark,  the  jury  found  for  the  defendant,   and  a   n,.«-  liial 
w,.s  refuse-l.     l>arke,  1(..  said,  ■•  Is  a  man's  mouth  to  !.*  ch.sed  w!,ce  f  . 
II  he  has  seen  another  man  take  away  my  limher:  " 
Ai'ie  V.  ,*!(•(.//,  ;j  M.  &  yf  ^ilV. 
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WhiTo  a  father  oiiiiiloycil  fho  (U-fcndant  to  muko  iiKiniriis  alxmt  tlic  imsifiuii 
niul  aiitcciHlents  of  hi-*  daajjliti'i-'H  hii»haii(l,  a  ri'purt  liv  th<'  (Icfi'iKhiiit  to  the 
father  of  the  result  of  hi-i  iiKiiiines  is  privile;,^•d. 

Mil  ill  V.  Miiikiiili»li,  (i  r,athroii(l-J()  Mass.),  177. 
So  whore  uii  attorney  emiiloyed  ilefendant  to  translati'  some   (ieriiiaii  into 
Kn},'lisli,  no  action  lies  for  the  |)ul>lication  of  sncli  translation  to  the  attorney. 

/.iiii.eniiiiii  V.  S(iiiiitiixili(iii,  '3'2  Freeman  ((i'J  Illinois),  ]].>. 

And  soi>  Krrr  v.  Sliflileii,  I  (".  &  l*.  :>■>». 

hii  llanv  V.  I.iivtte,  I'cake,  7(i. 
Watkins  met  the  defendant  in  lirecon.  and  addressing'  him  said:  "I  liear 
that  you  say  the  hmk  of  Ifromap'  and  Snead  at  Monmonth  has  stopiM-d.  Is  it 
truer"  Defendant  answereil,  "  Yes,  it  -.  I  was  t(dd  so.  It  was  so  rejxirted 
at  Crirlilewell,  and  nolK)dy  would  take  their  bills,  and  I  came  to  town  in  con- 
soiiuonee  of  it  iny.self."  11,1,1,  that  if  the  defendant  understood  AVatkins  to  he 
Hskinj;  for  information  l.y  which  to  re^ruhite  his  conduct,  and  sjHike  tlie  words 
merely  l>y  way  of  ailvice,  they  were  j)rivilef,'ed, 

Ilnmmi/f  v.  I'm^aer,  4  I!.  &  C.  ^47  ;   1  ('.  A  1'.  47 J ;  (i  D.  \  U.  aiHi, 
The  defendant  was  asked  to  sifjn  a  memorial,  the  ohject  of  which  was  to  ri'tain 
the]daintitf  as  trustee  of  a  diarity  from  which  ollice  hcwasalxait  to  lie  renioveil. 
The  defendant  refused  tosi^Mi,  and  ou  lieinj;  ]iress,.,.  f..r  liis  reasons,  stated  tlicin 
explicitly,      //ilil,  a  privil(>;,'ed  connnunication. 

Ci.irlcA  V.  /•i,tl»,  M  li.  J.  (i.  IS.  217  ;   U  .lur.  \.  S.  iU'i;   l;f  \V.  1!.  s.-,s. 

AVhenevcr  a  transfer  of  shares  is  presentedat  the  ollice  of  a  railway  ( ipany, 

the  -c,  retary  of  the  comiiany   writes  to  the  transferor  to  know  if  tlie  transfer 
in     I'lorand  duly   autliorised.     .Vny  ndevant  rejily  to  such  an  inijuiry  is 
privileged. 

l/isMh  V.  /Irimlle,  (ISSS)  4  Times  L.  1{.  1!)!». 
The  phiintill  had  heen  a  Major-General  eonnnandiiif;  a  corjis  of  irrcu'ular 
troops  duriii}.'  the  war  in  the  Crimea.  Complaint  having'  lieen  made  of  tlie  in- 
siilkirdination  of  the  troops,  the  corps  commanded  liy  the  plaintill' was  jilaciil 
under  the  suinrior  command  of  ( ieneral  Vivian.  The  plaintiff  tlien  re-if.'neil  his 
command,  (ieneral  Vivian  diri'cted  (ieneral  Shirley  to  impiire  and  report  on 
the  state  of  the  corps,  and  particularly  referred  liim  for  infom.atiun  on  tiie 
matter  to  the  defendant,  who  was  (ieneral  Vivian's  private  secreiary  and  ( ivil 
commissioner,  to  whom  he  also  wrote  that  he  should  jrivo  (j.Miera'.  Shirley  cverv 
aid  in  his  jiower.  The  defendant  thereupon  communicated  to  (ieneral  Shirley 
information  which  the  plaintilf  alleged  was  slanderous.  //,/./,  that  the  occasioli 
was  privileged. 

ISfiiUoii  V.  Hkfiif,  r>  11.  iV  X.  s.i,s  ;  at  L.  J.  y.s.  r.W  ;  (i  Jur.  X.  S.  7,sii ; 
1!  h.  T.  a7,s. 

Jlo/iiroiiil  V.  T/ioni.  H  C.  1$.  '2m  ;  111  L.  J.  ( '.  1'.  !I4  ;  14  Jur.  S7. 
The  plaintilf  was  a  Loudon  merchant  who  hatl  had  luisiness  rehitions  with  tlie 
London  and  Yorkshire  Hank  (Liii<ited\  The  defendant,  the  manau'er  of  that 
hank,  on  heing  applied  to  hy  one  Hudson  for  information  al«nit  the  plaintilf. 
showed  Hudson  an  anonymous  letter  which  the  hank  had  received  aUmt  the 
jduintiff,  and  which  contained  the  lilnd  in  question,  //ihl,  that  handing  llud-MH 
the  letter  in  confidence  was  a  privileged  conimuniiation.  (irove,  J.,  in  refusing 
a  rule  for  a  new  trial,  luade  the  following  rrniark.- :— ••  The  delehilanl  di.i  i...[ 
act  as  a  volunteer,  hut  was  applied  to  for  information.     AVhen  appliiil  to  he  did 


HTArEilESrs    yuLiXTEEREI).  jST 

...V  .p,„,.„  b.,i„  „i,b.  b.  b^  „        i„.„s.~J  ,'^'"  ■■;  f  J" 

to  state  facts  than  to  it  ve  an  oninion      V.«„.  fe™>"'u«.    it  i8  better 

r.r-r:iinbtrH  H"° 'V 

me,  thorpfore,  that  he  was  fuliv  entiti^.!  f,>  .».„„  »i.-  , 

it  was  worth."  ^°^  '•"'  '"""JTno'"  I'tter  for  what 

Rohshaw  V.  .SmiM,  (I.S78)  38  h.  T.  423. 

B.  Statements  not  in  answer  to  a  previous  inquiry. 
In  the  cases  just  .juoted  the  defendant  did  not  vohmteer 
the  mforniation,  hut  was  expressly  applied  to  for  it       This 
IS  always  no  doubt  a  very  material  fact  in  the  defendant's 
favour ;  but  it  is  never  alone  decisive.    •'  It  is  not  necessary 
in  all  cases  that  the  information  should  be  given  in  answer 
to  an  inqmry.--      (Per  Jessel,  M.U.,  in   WaU.r  v.  Lock,  7 
Q.  B.  D.  (,21 ;  51  L.  J.  y.  B.  274  ;  45  L.  T.  242.)     "  Com- 
munications injurious  to  the  character  of  ar.other  may  be 
made  in  answer  to  inquiry  or  may  be  volunteered.      If  the 
comm  ...ication  be  made  in  the   legitimate   defence  of  a 
person  s  own  interest,  or  plainly  under  a  sense  of  duty  such 
as  would  be  •  recognised  by  English  people  of       dinary 
intelligence  and  moral  principle '  {Stmit  v.  Bell         m  2 
y.  B.  at  p.  350),  to  borrow  again  the  language  oi         dley 
L.J.,  It  cannot  matter  whether  it  is  volunteered  or  nrought 
out  in  answer  to  an  inquiry.     But  in  cases  which  are  near 
the  hne,  and  in  cases  which  may  give  rise  to  a  difference  of 
opinion,  the  circumstance  that  the  information  is  volun- 
teered is  an  element  for  consideration  certainly  not  without 
some  importance."     (Per  cur.  in  Macintosfi  v.'  Duu,  [1<)08J 

M^"  .  K'  ^?^-^     '^^'  *'«'  '"  «^«fy  cas.  is  this  :-A8sume 
m  the  defendant's  favour  that  the  circumstances  really  were 
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such  as  they  appeared  to  him  to  be ;  then  in  those  circum- 
stances was  it  the  duty  of  an  honest  man  to  act  as  the 
detendant  did  in  this  case  ?  And  the  circumstances  may 
he  such  as  to  make  it  clearly  the  duty  of  a  good  citizen  to 
go  at  once  to  the  person  most  concerned  and  tell  him 
everything,  without  waiting  for  him  to  come  and  inquire. 
^^he  defendant  may  honestly  believe  that  a  crime  is  n1  it 
to  be  committed,  or  that  his  neighbour's  life,  or  property, 
is  in  serious  danger.  And  it  may  well  be  that  his  neigh- 
bour has  no  snsincions,  and  never  would  inquire  into  the 
matter,  unless  warred.  If,  however,  the  facts  as  they 
appeared  to  the  defendant  did  not,  in  the  opinion  of  the 
learned  judge  at  the  trial,  imiwse  on  him  any  duty  to  speak 
or  write  to  the  person  concerned  then  there  is  no  privilege, 
although  the  defendant  may  have  honestly  believed  that  it 
was  his  duty  to  act  as  he  did. 

Hence,  in  cases  where  neither  life  nor  property  is  in 
imminent  and  obvious  peril,  there  the  circumstance  that  the 
defendant  was  applied  to  for  the  in^  jrmation,  and  did  not 
volunteer  it,  will  materially  affect  the  issue.  Where  the 
matter  is  not  of  great  or  immediate  importance,  interference 
on  the  defendant's  part  may  be  considered  officious  and 
meddlesome ;  although,  had  he  been  applied  to,  it  would 
clearly  have  been  his  duty  to  give  all  the  information  in  his 
power.  kn  answer  to  a  confidential  inquiry  may  be  privi- 
leged whore  the  same  information,  if  volunteered,  would  be 
actionable. 

IUu»trationg. 

If  an  intending  customer  comes  to  me  and  inriuires  a«  to  the  respectability  i>r 
credit  of  a  tradesman,  it  is  my  duty  to  tell  him  all  I  know.  But  I  am  imt 
justified  in  standing  at  the  door  of  a  tradesman's  shop  and  voluntarily  defamiii;; 
his  character  to  his  intending  customers. 

SiiHtham  V.  Allen,  Sir  Thos.  Baym.  231. 

And  see  l'Uti,ii  v.  Jacktnan,  4  C.  A  P.  257. 

Storey  v.  Challands,  8  C.  &  V.  234. 

And  other  cases  cited  pott,  ;>.  2<>5. 
Na.sh  selected  plaintiff  to  be  his  attorney  in  an  action.    Defendant,  apparently 
a  tutal  .stranger,    wrote  to  Nash  to  deprecate  his  so  employing   the  plaititilT. 
This  was  held  t<i  l)e  clearly  not  ii  privilege<l  communication.     Damages  \». 

(Imison  T.  Home,  1  H,  &  B.  7  ;  3  Moore,  223. 
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7'.-»,/«„„  V.  />,„*«■.-«/,  11  y.  a  o.  4;{;  82  I..  J.  (.   IJ  425  •  4R  r    T 

9-»3;  48  J.  l>.  35  '     ^'-  '- 

//.  W.^A  r.  Ma,-lhrai„e  and  Mtr»,  ri894]  2  Q.  B  ,>4  •  6't  T     r  (j   li 

■n,  .  .    ,"*'  ^  u '  '^-  "•  ■*''  =  '"  f-  T-  «2«  =  .^s  J.  1-  .i2«.    '  ^- 

the  plai,.ti(T,  ani  aI.o  to  the  landlord's  aL-e„t      llJ,^  n  "'"''  "* 
'''""V'""'  V.  .S/,yr,«j,  1  0.  M.  k  fi.  181  ;  4  Tyrw.  582. 


ionfidmUal  Hdatiomhip  existing  between  the  parties. 
In  what  cases  then   will  a  defendant  he   privileged  in 
going  of  his  own  accord  to  the  person  concerned,  and  giving 
a  Hffin,ir"'*";-  '"  "'•'^^  '''  '^^  ""''  "^^^-^  -^   Thisis'oftef 
clea   that  It ,.  not  only  excusahle,  hut  that  it  is  imperative 
on  the  defendant  so  to  do;  and  that  is  where  there  exists 
etween  the  defendant  and  the  person  to  whom  he  makes 
the  communication  such  a  conlidential  relation  as  to  throw 
on  the  defendant  the  duty  of  protecting  the  interests  of  the 
person  concerned. 


8  a 


no 
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Such  a  cnnfidftitiiil  relationship  exists  between  husband 
and  wife,  father  and  son,  brother  and  sister,  guardian  and 
ward,  muster  and  servant,  principal  and  agent,  solicitor 
and  client,  partners,  or  even  intimate  friends  :  in  short, 
wheiever  any  trust  or  confidence  is  reposed  by  the  one  in 
the  other.  In  other  words  it  will  l)e  the  duty  of  A.  to 
volunteer  iiiformation  to  B.,  whenever  li.  could  justly 
reproach  A.  for  his  silence  if  he  did  not  volunteer  such 
information. 

Merely  labelling  a  letter  "  I'limtf  tiiiil  conjitkntitil,"  or 
merely  stating  "  /  .s/kv./'  //(  loujidcni'f,"  will  not  make  a 
communication  confidential  in  the  legal  sense  of  that  term, 
if  there  is  in  fact  no  relationship  between  the  parties 
which  the  law  deems  confidential.  {I'icton  v.  Jodmun, 
4  C.  A-  P.  257;  Kilr„l  v.  Sh„rj,,  62  L.  J.  Ch.  134;  48 
L.  T.  (14.1 


i'}-^\ 


Thus  it  in  clearly  the  duty  of  my  steward,  bailiff,  foreman,  or 
housekeeper  to  whom  I  have  entrusted  the  management  of  my 
lands,  l)usiness,  or  house,  to  come  and  tell  me  if  they  think 
anything  is  going  wrong,  and  not  to  wait  till  my  own  suspicions 
are  aroused,  and  I  myself  begin  asking  questions.  So  my  family 
solicitor  niuy  voluntarily  write  and  inform  me  of  anything  which 
he  thinks  it  is  to  my  advantage  to  know,  without  waiting  for  me  to 
come  down  to  his  office  and  inquire.  But  it  would  be  dangerous 
for  anotlier  solicitor,  whom  1  have  never  employed,  to  volunteer 
the  same  information ;  for  there  is  no  confidential  relation  existing 
between  us.  So  a  father,  guardian,  or  an  intimate  friend 
may  warn  a  young  man  against  associating  with  a  particular 
individual ;  or  may  warn  a  lady  not  to  marry  a  particular 
suitor ;  though  in  the  same  circumstances  it  might  be  considered 
officious  and  meddlesome,  if  a  mere  stranger  gave  such  a  warning. 
So  if  the  dt;fendant  is  in  the  army  or  navy  or  in  a  government 
office,  it  would  be  his  duty  to  inform  his  official  superiors  of  any 
serious  misconduct  on  the  part  of  his  subordinates  ;  for  the  defen- 
dant is  in  some  degree  an8weral)le  for  the  faults  of  those  imme- 
diately under  his  control.  Hut  it  does  not  follow  that,  if  A.  and  U. 
are  oftieors,  clerks,  or  servants  of  equal  rank  and  standing,  it  is 
the  duty  of  A.  to  tell  tales  of  B.,  except  in  self-defence ;  for  A.'s 
superiors  expect  him  to  do  bis  own  work  merely,  and  have  not 


COSFIDENTIAL  RELATION. 


261 


>- 
» 


V    J 


invested  him  with  any  authority  or  control  over  B.    (See  Dell  v 
Varke,  10  Ir.  C.  L.  R.  284 ;  11  Ir.  C.  L.  R.  41».) 


Tliere  is  in 
m  \\.  R. 


lUuHtrat'iOHi. 

Communicationg  between  husband  and  wife  are  "  held  sacred.' 
such  a  case  uo  publication  in  hiw. 

\Vti,i,htih-  V.  Murgai,,  20  Q.  R  I),  m:, ;  ,-,7  L.  J.  y   J)  ..4] 

697  ;  39  L.  T.  1'8  ;  J2  J.  I*.  47t(. 

My  rega.lar.olicitor  may  unasked  jjive  n.e  any  inf„r,nati.,n  c.ncerninj,  third 

persons  of  which  he  thmks.t  to  n.y  interest  that  I    should  Ix.  infonued?  even 

althouffh  ho  ,s  not  at  the  n,on>ent  condu.tin;;  any  1.  .;al  pr.*ee<lin-<  fop  me  •  for 

1  have  a  right  to  exiH^et  that  he  will  ^-ive  me  all  infornmtion  n.aterial  to 'my 

interest  which  comes  to  his  knowledj^.  ' 

JMiia  V.  /ieeiet.  (18,55)  j  Ir.  C.  L.  R.  79. 

A  solicitor  who  is  conducting  a  case  for  a  minor  nu.y  inform  his  next  friend 
of  tUe  minor  s  misconduct. 

Un:,/.l  V.  If.H^lyale.  2  C.  M.  A  R.  o7;j  ;  1  Tyr.  &  G.  ]•.>  ■  1  Gale  3"9 
(apj.roved  in  L.  R.  -1  1'.  (.'.  ^!»j). 
If  a  solicitor  reasonably  believes  that  his  services  may  W  re-juiriHl  by  a 
possible  ehent  who  does  afterwards  retain  him  t-  a,.,H,.ar  l«,fore  a  ma.nstnite 
and  to  apply  f.,r  a  summons,  all  communications  passi.,.-  U.tween  the  solicitor 
and  the  Cent  leading  up  to  the  retainer  and  relevar.t  to  it,  and  haying  that  and 
nothing  else  in  view  are  privileged. 

Urowne  v.  Iht,,,,,  (H.  L.)  (189:})  B  R.  «7. 

A  report  by  the  Comptroller  of  the  Xayy  to  the  Hoard  of  Admiralty  upon  the 

plans  and  proposals  of  a  naval  architect,  is  clearly  privileged.  Per  Grove!  J.,  in 

//f ««•.«/  v.  Uarrifon,  L.  R.  7  C.  1'.    000  ;  41    I.    J    C    P    "(Mi  •  'in 

W.  R.  1000  ;  20  r,.  T.  9'M.  ■   ^.   f.   .00  ,  20 

A  timekeeper  employed  on  public  work.,  on  behalf  of  a  public  department 
wroe  a  letter  to  the  secretary  of  the  department,  imputing  fraud  to  the  con^ 
tnic  or.  niackbum.  J.,  .lirectod  the  jury  that  if  they  th.-ught  the  letter  wis 
written  ,n  gocnl  faith  and  for  the  information  of  his  en'.ployers.  it  was  ,mvile..ed 

Snirl/  v.  Pun,,,  4    >  .  &  F.  :>,-,().  ■  In. 

A  reh.ti..n  or  intimate  friend  may  confidentially  a.Uise  a  lady  not  to  manv 

Tvilil  V.  J  fa, .kins,  2  M.  &  Rob.  20  ;  8  f.  &  P.  N8. 
And  see  per  Erskin.,  nminnn  c,iri„,  2  .^Smith,  p.  4. 
A'Uiim  v.  Vohri,l,ie.  (lsH4)  1  Times  L.  R.  S4  ' 
The  defendant  and  Tinmouth  wore  joint  owners  of  The  Itobi.,, u.den.-a^ed 

n  W  "  ,  tsirf  r  =,'"  ^'"■"'  '''''  '''''"'■■"''  ■""•'■'"'-^  ■^'"■""""-  ^^ 
ret„^  f  ;-  w  '  i''.'""."""  ^--""^  "  '""^i-"-*^  •«»"■•  to  Ti,nn,mth,  claiming  a 
Lv  .u  '•  '-'"<>ont<.lly  lilK>lled  the  plaintiff  with  resj.ect  to  his  conduct 
wh.  e  m  their  jomt  employ.  Het,>,  a  privileged  cn.munication,  as  a  confidential 
relatmnship  still  existed  Wween  the  defendant  n,,.!  Tinm-.tifl,. 

IIV/,„,,  V.  /{„hins<m,  7  Q.  H.  08  ;   1-1  h.  J.  Q.  B.  l!»ti ;  !)  J„r.  720 
A.,  B    and  C.  are  brother  ofBcers  in  the  same  regiment.    A.  meets  U.  and 
•ays.     I  have  learnt  that  U.  has  been  guilty  o'  an  atrocious  offence  :  I  wish  to 
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coniult  you  whether  1  HhoiiU  divultce  it  whether  I  should  H|ieak  of  it  to  the 
c<>imimn.liii(f  .itHcet."  Such  reiimrk  and  the  iliMiniixion  that  oimuwl  me  Imth 
privilofpil.     IVr  rimit.  ('.!»..  i.i 

IMI  V.  fiirkr,  to  Ir.  C.  \..  H.  281.     [The  doiiHimi  in  the  iiise  turuc<l 
on  the  laii);uiit(e  of  the  pleii.] 
But  a  ooiii|ilHiiit  of  u  iiinir»  conduct  i»  not  privilef^,  if  addrewted  by  the  em- 
ployer to  the  man'*  wife. 

./<.«f«  V.  nuininu,  (l«8j)  1  Tiiuen  L.  H.  572. 
The  otHceri  iind  nu-ii  of  the  gurrison  of  St.  ileleiiu  pive  un  entertuiiiiuent  ut 
thetheutre,  at  which  considerable  noino  und  diHturbiince  tiH>k  place.  The  com- 
niundiii);  officer  wim  informed  that  thin  was  (tanged  by  the  ]>luintiff,  who  wu.-t 
suid  to  have  been  drunk.  The  plaintiff  wan  an  aHMintant  niaHter  in  the 
Government  School.  The  commanding  officer  reiKirted  the  circum»tance«  to 
the  colonial  wi'retjiry  I'f  the  island,  and  the  plaintiff  wan  in  conNetiut-nce  hu»- 
pendeil  fiom  his  Hj>i«.intment.  Verdntforthe  plaintilT  d-sapproved  and  «t 
aside,  and  jnd);iuent  arrestoil. 

.S7ii<f  V.  (IrijHIIi.  1,.  M.  •.'  1'.  V.  420  ;  6  M<H.re,  1'.  C.  I".  N.  S    IH  •    20 
L.T.  197. 
A  statement  made  by  the  clerk  to  a  board  o.  guardians  to  the  reliering  officer 
aw  to  un  alleged  neglect  of  duty  by  the  medical  officer  U  privilef?ed. 
Siilliii,  V.  I'liimriilye,  Iti  L.  T.  711. 
It  is  the  duty  of  the  second  master  in  a  school  to  inform  the  headmaster  und 
the  governors  of  the  school  that  rejiovts  have  been  for  some  tiirie  in  circulation 
imputing  habits  of  drunkenness  to  un  assistant  master. 

/fiime  V.  Marihall  (Cookburn,  C.J.),  (1877»  42  J.  I'.  l;j(>. 
Keitii  V.  Laa.ltr,  (ly(Mi)  S  F.  Aoii  (C't.  of  .Sess.). 
So  a  statement  made  to  a  chief  constable  reganlinj;  the  otHcial  conduct  of  a 
police  sergeant  is  privileged. 

Cauiilii  V.  Voiiiwcliie,  (1907)  S.  C.  1112  (Ct.  of  Se.ss.). 
.1    V.  li.,  (1907)  S.  f.  Uol  (a.  of  Ses».}. 
Itiit  no  privilege  attaches  to  a  statement  maile  to  a  headmaster  that  a  i)ers(.ii, 
who  had  foni.eily  U'cii  a  second  master  ut  thescli<«>l  and  had  now  left,  huillM'eM 
seen  drunk  in  the  street  on  a  Sunday  while  he  was  a  master  at  the  schoid. 
(hmlttt  V.  (Inrmtut,  (1897)  13  Times  T,.  I!.  ;i9|. 
Where,  after  no  election,  the  agent  of  the  defeated  candidate  wrote  a  letter 
to  the  agent  of  the  successful  can<Iidute,  a-sserting  that  the  iilaintiff  and  anolln-i 
(both  memU-rs  of  the  suc.essfnl  candidate's  committee)  had  bribed  a  particul  n 
voter,  the  letter  was  held  not  to  be  jirivileged,  as  there  was  no  contideiiti;,. 
relation  e.\i-tiiig  between  the  two  ag<'nts. 

hickesoii  V.  Hilliard  anil  another,  I,.  U.  !t  Kx.  79  ;  A:\  I,.  J.  Kx.  ;i: 
22  W.  I!.  .372  ;  ,10  I,.  T.  19«i. 
Tlio  defendants  curri<>d  on,  under  the  name  of  '•  The  Mercantile  .\gency."  tli.- 
business  of  obtaining  information  with  reference  to  the  commercial  stamlin- 
and  i)osition  of  i)ers..ns  in  New  S.mth  Wales  an,l  elsewhere,  and  of  commiuu- 
cating  such  information  confidentially  to  subscrilK-is  to  the  agency  in  lesp.ns.' 
to  specific  and  confidential  imjuiries  on  their  i)art.  The  defendants  in  reply  L. 
suih  an  inquiry  supplied  infoinmtj.iu  to  a  customer  defamatory  of  the  iilaiiitilf. 
It  was  held  by  the  Judicial  (  ommittee  of  the  Privy  Council,  that  there  wa-  un 
privilege  as  such  inf.irmation  was  sujiplied,  not  in  the  general  interests  uf 
society  or  from  a  sense  of  duty,  but  from  motives  of  self-interest,  and  as  part  of 
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the  defeudanta'  buHiiieni,  which  coniuated  in  trading  for  profit  in  the  character* 
I  if  other  penun*. 

Matiutithy.  Ihm,  [linw]  A.  V.  ;tW);  77  L.  J.  1'.  «'.  U.I  ;  991,.  T.  W ; 

24  Timm  L.  U.  705. 
But  see  (7oi>er  ».  Royiltn,  L.   K.    17   Eq.   190  ;  43  L.  J.  Ch.  66A ;  '12 
W.  H.  264  ;  29  L.  T.  (ia». 
The  law  in  iithenriiie  in  America.     It  appears  tu  be  generally  accepted  there 
thut  when  n  merchitnt  ini{uir(H  fniin  Me^nrx.  .StublMor  Perry,  or  any  other  mer- 
cantile agency,  as  to  the  -•>'•  eiioy  of  u  perxon  with  whom  he  is  about  to  deal, 
the  answer  to  nuch  inqi  privilegetl.     liut  where  u  mercantile  agency  or 

triide  pn>tection  Noc-iety  ixsueo  a  weekly  circular  or  notification  Kheet  and  sendx 
it  to  all  itM  Nubocribera,  some  of  whom  will  lie  intereHted  in  one  item,  others  in 
another  item,  but  none  in  all  the  iteuiN  of  information  contained  in  it,  the  judge* 
of  the  Court  of  KrrorH  and  Appeals  in  New  Jersey  were  divided  in  opinion  ; 
the  majority  (9  to  i)  holding  that  Huch  a  communication  was  not  privileged. 

Kiii<j\.  J'atterioii,  (18.S7)  20  Vroom  (49  New  Jersey),  417  ;  83  Law 

Times  Journal,  408. 
Xt-i'U^tl  V.  Hraihtreet  awl  Son,  57  Maryland,  38  ;  10  Amer.  Bep.  426. 
'.  see  Aiiilrtu'$  v.  Soil  liuwrr,  [1898]  1  Q.  B.  888;  jx^tt,  p.  303. 

Informution  coUmteeri'd  when  there  is  tin  t'onfidential  Helationship 
existing  between  the  parties. 
Where  the  defendant  does  not  stand  in  any  confidential 
relation  to  the  person  interested,  it  is  difficult  to  define  what 
circumstances  will  be  sufficient  to  impose  on  him  the  duty 
of  volunteering  the  information.  The  rule  of  law  applicable 
to  such  cases  cannot  be  better  expressed  than  in  the 
following  passage  : — "  Where  a  person  is  so  situated  that  it 
becomes  right  in  the  interests  of  society  that  he  should  tell 
to  a  third  person  certain  facts,  then  if  he  bond  tide  and  without 
malice  does  tell  them,  it  is  a  privileged  communication  " 
(per  Blackburn,  J.,  in  Daries  v.  Snead,  L.  R.  5  Q.  B.  611 ; 
39  L.  J.  Q.  B.  202 ;  23  L.  T.  G09)— a  passage  cited  with 
approval  by  Jessel,  M.R.,  and  Brett,  L.J.,  in  Waller  v.  iMch, 
7  Q.  B.  D  (521,  622;  51  L.  J.  Q.  B.  274;  30  W.  R.  18; 
45  L.  T.  242 ;  46  J.  P.  484.  But  the  difficulty  is  in  any 
given  case  to  determine  whether  it  had  or  had  not  become 
right  in  the  ii.terests  of  society  that  the  defendant  should 
act  as  he  did.  And  this  is  a  question  rather  of  social 
morality  tha!i  of  law. 

For  instance,  if  I  learn  that  one  of  my  tradesmen  is  about  to 
supply  goods  on  credit  to  a  man  whom  I  know  to  be  practically 
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jtiiolvent,  may  I  warn  him  not  to  Jo  so?  Is  it  right,  in  the 
IntereotH  of  Ho<iet>',  that  I  Hhould  tell  him  what  I  know,  or  am  I  to 
stand  by  and  stie  him  lose  his  money '}  In  the  days  of  Elizalwth, 
it  was  considered  clear  law  that  !io  action  would  lie  for  such  a 
caution  given  as  "  good  counsel."  ( Fanipike  v,  CUjfion,  Cro.  Eliz. 
641 ;  1  Itoll.  Abr.  67.)  So  it  was  in  the  days  of  George  III. 
{Ilener  v.  Doicooh,  Bull.  N.  V.  8.)  But  in  1838  Lord  Abinger,  C.B., 
held  that  no  such  communication  should  be  r.^unteered .  tht^  defen- 
dant must  wait  till  the  tradeMman  applies  to  him  for  advice.  "  If 
the  defendant  had  been  asked  by  Mr.  Butler  as  to  the  plaintiff,  and 
had  said  what  he  did  without  malice,  no  action  would  ha\e  been 
main,  inable;  hi  '-e  made  the  communication  without  being 

a.>«ked  in  any  way  lo  do  so,  he  is  liable  in  this  action,  if  the  words 
reflect  on  the  character  of  the  plaintiff  as  a  tradesman."  (Kinn  v. 
U'aftM,  8  C.  A  R  at  p.  615.)  And  in  Hentuttv.  hcatoii,  (1846)2  C.  B. 
628;  15  L.  J.  C.  F.  28!»,  the  Court  of  Common  Fleas  was  equally 
divided  on  thin  question.  Tlie  judgments  of  Tiiidal,  C..J.,  and 
Erie,  J.,  would  probably  be  followed  in  the  present  day  rather  than 
those  of  Coltman  and  Creaswell,  JJ. 

In  Coxhead  v.  ItirhanU,  (184(5)  2  C.  B.  569  ;  15  L.  J.  C.  P.  278 ; 
10  Jur.  984,  the  same  Court  was  equally  divided  on  a  very  similar 
question,  whether  a  man  may  inform  the  owner  of  a  ship  that  his 
captain  has  item  guilty  of  gross  misconduct  at  sea.  Here  again 
probably,  the  view  taken  by  Tindal,  C.J.,and  Erie,  J.,  would  prevail 
in  the  present  day.  Willes,  J.,  said  in  Amann  v.  liamni,  (18H0)  8 
C.  B.  N.  S.  at  p.  (K)2  ;  29  L.  J.  C.  P.  at  p.  314,  that  he  was  prepare,! 
"  to  go  the  whole  length  "  with  them.  Lindley,  L.J.,  expresses  the 
same  opnuon  in  Stu.nt  v.  lidl,  [1891]  2  Q.  B.  at  p.  847.  It  was 
admitted  on  all  hands  in  Clark  v.  Mohfiimx,  3  Q.  B.  D  237  •  47 
L.  J.  Q.  n.  230;  26  W.  U.  104  ;  36  L.  T.  466  ;  37  L.  T.  694*;  14 
Cox,  C.  C.  10,  that  a  letter  sent  to  an  absent  vicar,  informing  him 
of  the  miscondnot  of  the  curate  whom  he  had  left  in  charge  of  the 
parish,  was  j  And  generally,  am  I  justified  in  informing 

a  master  or  e.  iy  misconduct  on  the  part  of  his  servant 

or  workman  win.     •  '  to  my  knowledge,  and  not  to  his  ?    It 

IS  subnutted  that  suci.  munication  is  privileged.     In  .Stuart  v 

Hell,  [1891]  2  g.  B.  341 ;  (JO  L.  J.  Q.  B.  577  ;  39  W.  K.  612;  64 
L.  T.  633,  the  Court  of  Appeal  was  divided  on  a  question  of  this 
kind  ;  Lindley  and  Kay,  L.JJ.,  holding  that  such  a  communication 
was  privilegwl,  Lopes.  L.J.,  agreeing  with  the  judge  bulow  (Wills,  J.) 
that  It  was  not.  The  decision  of  the  majority  of  the  Court  of  Appeal 
is,  of  course,  binding. 
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•'  If  a  neighbour  makes  inquiry  of  another  respecting  his  own 
servant*,  that  other  nmy  state  what  h«  believes  to  W  true  ■  but 
the  case  IS  different  when  the  Htatement  is  a  volunt.iry  act-  yet 
even  in  this  case,  the  jury  is  to  connider  wL  other  thfljrordH '  were 
dictated  by  a  sense  of  the  duty  which  one  neighbour  owes  to 
another.  (Per  Coltnian,  J.,  in  Homuy  v.  \V,hh  ft  „jt.  (1842) 
Car.  AM.  at  p.  lOB  ;  and  this  direction  was  approved  by  the  Court, 

But  in  every  ease  the  test  would  «pi.ear  to  U,  Did  the  defendant 
act  under  a  sense  of  duty,  or  from  any  motive  of  self-interest  •}    In 
the  former  case,  whenever  a  moral  or  IcrhI  duty  exists,  he  is  pro- 
tected:  m  the  latter  he  is  not.    (Maci,ito»li   v.   />««.  ri908l  \  (' 
890;  77  L.  J.  P.  C.  118  ;  99  L.  T.  6J.)  ^ 

It  appears  to  be  clear  that  if  the  defe.    ant  reusonubly 
supposes  that  huiua.i  life  would  l>e  seriously  iniiHjrilled  by 
bis  remaining  silent,  be  may  volunteer  information  to  those 
thus  endangered,  or  to  their  master,  though  he  be  not  him- 
self  personally    concerned   (see  per  Cresswell,  ,1.,  2  C.  Jj. 
(505).     Ho,  if  the  money  or  goods  of  the  person  to  whom 
be  speaks  would  be  in  great  and  obvious  danger  of  being 
stolen  or  destroyed.     So,  too,  it  appears,  that  the  defen- 
dant may,  without  being  applied   to  for    the  information 
acquaint  a  master  with  the  misconduct  of  bis  servants,  if 
instaiu-es  have  come  under  the  special  notice  of  the  defen- 
dant which  have  been  concealed  from    the  n.aster  s   eye. 
{Shwrt  V.  //,.//,  sufmi.)     But  in  most  cases  other  than  those 
with  which  we  have  dealt,  the  defendant  runs  a  great  risk 
in  volunteering  statements  which    ifterwards  turn   out   to 
be    inaccurate,    unless    indeed    be     is   himself   personally 
interested  m  the  matter,  or  compelled  to  interfere  bv  the 
hduciary  relationship  in  which  he  stands  to  some  person 
concerned. 

Illustralioiis. 

The  defendant  ™id  t o  Ludley.  •■  I..,th  Vunspike  ,tho plaintiff,  a  men,haMt) 

..we  vou  any  money-'     Dudley  replie,!  that  ho  did.     Defendant  then  -aid. 
\  .,u  l^d  bent  call  for  it :  take  heed  how  you  trust  hin.."   And  it  was  a-ljud^-ed 

I)udleV  ^  '        '*  '~  ""'  ""^  "'"'"'"  '"  ^^^  '''"'"'"*•  '""  ^"'"^  """''*'^  *" 

laHtpike  V.  Cleytc,,,  (1597)  fro.  Eliz.  541  ;   1  Roll.  Abr.  «T. 
Ih.  pUintxft  kept  U»ery  .table,  and  an   inn  at  the    Belwvage;    and  the 
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defmulHiit  hail  iitlur  litiibleH  fnr  the  same  purpusp,  in  the  f<nme  ynrd.  A  iitraiif;(>r 
comes  with  ii  w..f;f;iiii  iiitn  the  yiiiil,  anil  ik'niiiiiilK  of  the  defeiiilaiit,  "Which  is 
Bolnavafje  liiii  !•"  The  ilefonilaiit  replieil,  "  This  is  lUilsuviif^e  Inu  ;  deal  not 
with  Soiithaiii :  for  he  is  hmke,  ami  there  is  neither  entcrtaiMmont  tor  man  or 
horse."     Venlict  for  plaintitT,  with  "  ffroat  ilama};es." 

Simthiim  V.  Allfii,  (1674)  Sir  Tlios.  liayni.  231. 

So  where  defeniliint  said  of  the  |>laintilT,  who  was  a  tradcsmai  ,  "  lie  cannot 
stand  it  lonj;,  he  will  be  a  l>ankruj>t  soon  ;  "  and  it  was  laid  as  s]>ecial  damage 
in  the  declaration,  that  one  Ijine  had,  in  conse<iuenie,  refu.seil  to  tnist  the 
plaintifT  for  a  horse,  liiine  was  the  only  witness  called  for  the  plaintiff ;  and  it 
apjieuriii);  on  his  evidence,  that  the  wonls  were  not  s]Kiken  maliciously,  but  in 
contidence  and  friendship  to  Ijine,  and  by  way  of  warnin;;  to  him,  and  that  in 
consoiinenceof  tliat  advice  heiliil  nottru-st  the  plaintiff  with  the  horse:  l'ratt,(".J., 
directed  the  jury,  that  thonjfh  the  words  were  otherwi.se  actionable,  yet  if  they 
should  1k'  of  ojiinion  that  the  words  were  not  siniken  out  of  malice,  but  in  the 
manner  iKjfore  mentioned,  they  oiif^ht  to  find  the  defendant  not  guilty  ;  and 
they  did  so  accordintjly. 

Utrirrv.  Poimoii,  (17(i5)  HuUer's  N.  1'.  8. 

PLiintiff  had  l)een  tenant  to  the  defendant  ;  a  wine-broker  went  to  defendant 
to  ask  him  plaintill's  ]iresent  address.  Defendant  conmienco'l  to  abuse  the 
]>laintiiT.  The  broker  said  :  "  1  don't  come  to  inquire  alxmt  his  iihanii'ter,  but 
only  for  his  address  :  1  have  done  business  with  him  l)ofore."  Uut  the  defendant 
continued  to  denounce  the  plaintiff  a.s  a  swindler,  addiiifr,  liowevor,  "  I  sjieakin 
coufidt  The  broker  thanked  defendant  for  his  remarks,  and  declined  in 

futur'  •he  plaintiff.     Jfilil,  that  it  was  rightly  left  to  the  jury  to  say  if 

defci.  o  Iniiiii  Jiile  or  maliciously. 

ir'ini  V.  •Iwkiiiiiii,  1  <'.  &  1*.  '2!)~. 

Horsfoni  was  alwut  to  deal  with  the  plaintitf.  when  he  met  the  defendant,  who 
said  at  once,  without  his  o]iinion  Iwin}.'  a.skeil  at  all,  "  If  you  have  anythinj;  to 
do  with  Storey,  you  will  live  to  reiMMit  it ;  he  is  a  most  iuii>rincipled  man,"  iSc. 
l.'inl  Uenuian  directed  a  verdict  for  the  iilaintilf,  because  the  defendant  began 
by  makinj.'  the  statement,  without  waiting  to  lie  askinl. 
Store,/  V.  Clinlhiwts,  8  ('.  &    1'.  SM. 

The  plaiiitift  was  a  maltster,  and  had  Imught  a  quantity  of  barley  of  Hiitler. 
The  defendant  said  to  Mutl'T,  "  l>oii't  trust  that  damned  rogue,  he  will  never 
jKiy  you  a  farthing.  Have  you  r-old  King  .some  barley  r  You  mind  and  have 
the  money  for  it  before  it  goes  out  of  the  waggon,  or  you  will  never  have  it." 
Butler,  in  I  onseiiuence,  refused  to  deliver  the  barley  till  he  was  paid  for  it. 
Iiord  Abinger,  ('.It.,  direiU'd  the  jury  that  the  defendant's  words  were  un- 
privileged, l)ecause  they  were  voluntoereil.  Verdict  for  the  plaintiff  accordingly. 
Damages  one  farthing. 

Kiny\.  Wiills,  ,S  C.  &  r.  (ill. 

Defendant  mot  I  lark  in  the  rool,  and  asked  him  if  he  had  sold  his  timber  vtl. 
Clark  replied  that  Hennutt  (plaintitf)  was  going  to  have  it.  Defendant  asked  if 
he  was  going  to  jiay  ready  money  for  it,  and  being  answereil  in  the  negative, 
said,  "Then  you'll  lo.se  your  tiiiibi'r;  for  llonnett  owes  me  about  iol.,  and  1  ain 
going  to  arrest  him  ne.xt  week  formy  money,  and  your  timber  will  helptopay  my 
debt."  Chirk  subjequently  declineil  to.sell  the  tinilx-r  to  the  jdaintifF,  l'l;iintilT 
really    did    owe   defendant  about  2;)/.     Coltnain,  J.,  directed  the  jury  that  tlie 
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cmition  was  altoRethor  ni.imvileged  l«cnuse  v..hmtoeriMl :  an.l  thov  therefore 
found  1.  vordirt  for  th..  |.laiuti(r,  .laiuaK.'.H  4(1*.  The  ( ■ourt  of  C.I'.  wu«  e,,ually 
<hvi.U.,l  ..II  the  (luostioii  whether  the  ju.l};e  was  right  in  hi«  direition,  aialtliere- 
fore  the  verdict  for  the  idaiiitill  Ktoinl. 

Ikiiiiett  V.  Ihaeoii,  1  I'.  U.  (>28  ;    1  j  I,.  J.  ('.  1'.  2Ni>. 
A.  and    li.  i.re  tenants  to  the  game  kndh.rd  with  wmlLir  clauses   in  their 
reHiKjctive  k-aHes.     A.  )ia8  reason  to  Jx-liev.    fh-t  H.  is  hreakin-  his  covenants 

con.m.tt.nf;  waste,  vioh.ting  the  robit^ J  •,„,,.,   i;'      The  landh.rd  is  away 

ubroud.  It  18  8>ihnntte<l  on  theaiitho.  i.  of  r,^-Ka,/!e  v  /,.■ ,  ./■«„,/,.  j  C.  \  1'  ,H3, 
..«^,  p.  2.W,  that  it  is  not  the  duty  of  A,  t,  wiite  an.'  i.  I  ,,ui  the  lan.llor.I  ..f  his 
Buspicions.  and  that  theref.M-e  such  a  tt.  wouid  !,.,t  b.  i..nviU.f^.d  ;  unl.ss  the 
kndlurd  ha.l  in  sonii-  wayset  A.  in  auJ  .  .|'v  ,,v"f  ".. 

A  h.«is,.n,«i.l  thinks  the  c.M,k  in  v„hh\ug  tlieir  niu.ter.  It  is  n..t  her  ,hity 
to  Hi„,,k  at  on<'0  on  hare  suspici.-n  nu'rely;  but  as  soon  as  she  sees  souiethin- 
which  reason.ibIy  apj^-ars  to  her  inc.aisistent  with  the  cok's  innocence,  she 
will  he  justifie.1,  It  is  submitted,  in  telliu}?  her  master uU  she  knows. 

"  If  a  man  write  to  a  father  scandalous  matter  concerning  his  children  of 
whu'h  ho  Kives  notii-e  t..  the  father,  an.l  a.lviseth  the  father  t..havo  k-tter  refj'urd 
t..  his  chd.lren  ;  this  is  only  reformatory,  with.mt  any  resi^ct  of  prolit  to  him 
winch  wrote  it ;  it  shall  n..t  bo  iiiten.ledto  l>e  a  libel." 

/•«(.-..i-  V.  //(•//««/.  (l(ilL')  ■>  Itrownhiw  &  U.)ldeBborough,  Ijl. 
Ai)pr..ve.l  by  Krle.  C.J.,  !,-.(•.  It.  \.  S.  ^18  ;  ;},1  L.  J.  C.  I>.  »■;. 
('..iiiinuiiicati..ns  c.,iiHdpntially  made  to  a  master  as  t..  the  c.n.luct  of  his 
s.-rvants,  by  .,ne  who  has  ha.l  an  ..pportunity  ..f  noticinR  certain  maliira.ficesoii 
their  jiart,  are  priviloped. 

I'leitrer  v.  Sarniin/r,  1  tamp.  2(iH, 

Kiiir  V.  Sm-fll,  :i  M.  &  W.  297. 

.l//m»Hv.  Panim.  S  C.  B.  N.  S.  5it7 ;  2yL.  J.  ('.  P.  313;  7  Jur  N  S 

i'  ;  N  AV.  R.  470. 
Moatei»  V.  l!„i;/rnH.  (18.S(>)  3  Times  L.  11.  <J(i. 
Th,.  plainlilT  was  Mr.  Stanley's  valot,  anil  staye.1  with  his  master  at  the  house 
of  the  .l..tV.|ul;,nt.  thoMayorof  Xewca.stle.  Duringtlie  visit,  the  chief  .•onstable 
showwl  the  .Icfendant  a  letter  which  he  ha.l  r..ceive,l  fr.,m  the  .hief  .•.mstable.pf 
K.lml,ur-h  to  the  effect  that  the  plaintiff  was  susiH>cted  ..f  stealing  a  wat.h  in 
K.linhurfj;h.  The  dofen.lant  did  n..thinRat  the  time,  but  just  In-fore  Mr.  Stanle.- 
left  \eweastlo,  the  defendant  t.dd  him  what  w.is  in  the  letter.  Mr.  Staiil.  y  in 
consftiuerice  dismisse.l  the  phiintiff  fr.,m  his  servi.v.  Jhl,l.  bv  the  maj.aity  ..f 
the  t'uint  .if  Apjieal,  a  privilo{;e.l  occasi.Mi. 

iftnart  v.  IMl,  [1H9I]  2  H.  H.  341  ;  6<)  L.  J.  H  H.  o77  ;  .WW  R  fil"  ■ 
(il  L.  T.  (i.t.l. 
A  lett..r  written  t..  a  li..ar.l  of  Guardians  by  their  clerk  con.plaininj;  that  one 
of  th.-  u.i.h.r-derks  in  the  ..mce  ueglecte.1  his  duty  an.l  l«lmv.'.l  in  an  offensive 
an.l  iiisulKirdinat.'  manner,  is  privilegofl. 

Kri;,/,l  V.  //t//,  (lH7i))  4;i  J.  I'.  17«!. 
The  ...•.-upierof  a  h..uso  may  complain  to  the  laiidlor.1  of  th.-  workmen  he  has 
sent  t.i  repair  the  h.mse. 

r,»u,<HHl  V.  S,,,/r,„g,   1  C.  M.  i  n.  INI  ;    (  Tyrw.  .■..S2. 
A  !;in.l|ord  may,  il  wems,  comphiinto  his  tenant  of  ihe.Mm.liict..f  her  lo.lgers. 
Kuiylit  V.  (IMl,  1  A.  &  E.  4a;  3  N.  &.  M.  4tJ7. 
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If  a  report  bo  current  in  a  parish  as  to  the  disgraceful  conduct  of  the  incum- 
bent, bringing  scandal  on  the  church,  a  -...hI  churchman  may  inform  the  bishop 
of  the  dioccHc  thereof,  although  he  does  not  reside  in  tlio  dintrict  and  is  not 
personally  interested. 

Jamet  v.  Boitim,  2  t".  &  K.  4. 
A  letter  written  by  a  private  individual  to  the  chief  secretary  of  the  Post- 
master-Gcnenil  corapkining  of  the  misconduct  of  an  official  under  the  authority 
of  the  Postmuster-Oeneral,  is  privileged,  even  though  some  of  the  charges  made 
in  the  letter  may  not  be  true,  and  though  the  defendant  stoo<l  in   no  relation, 
past  or  present,  either  to  the  plaintiff  or  to  the  I'ost  Office  authorities. 
lilakt  V.  I'il/M,  1  Moo.  &  Bob.  198. 
WiKHlward  V.  r.uiiHer,  6  C.  &  1'.  548,  jiott,  p.  2"«. 
The  first  mate  of  a  merchant  ship  wrote  a  letter  to  the  defciidaut,  an  old  and 
intimate  friend,  stating  that  he  was  placed  in  a  very  awkward  jmsition  owing  to 
the  drunken  habits,  4c.,  of  the  captain,  and  saying  :— "  How  shall  I  act 't     It  is 
my  duty  to  write  to  Mr.  Ward  (the  owner  of  the  ship),  but  my  doing  so  would 
ruin  "  the  captain  and  his  wife  and  family.     The  defendant,  after  nuich  delibera- 
tion and  consultation  with  other  nautical  friends,  thought  it  his  duty  to  show 
the  letter  to  Ward,  who  thereuimu  dismissed  the  captain.     The  defendant  knew 
nothing  of  the  matter  except  from  the  mate's  letter.     Tindal,  C.J.,  told  the 
jury  that  the  publication  was  privileged :    and  they  negatived   malice.     The 
( 'ourt  of  ( '.P.  was  ecjually  divided  on  the  question  whether  so  showing  the  letter 
was  privileged  ;  and  therefore  the  verdict  for  the  defendant  stood. 

Voxhead  T.   Rieharilt,  2  ('.  U.  o(i9;   l,")  L,  J.  C.  P.  2T« ;   10  Jur.  <^8^. 
Keith  v.  l.niider,  (1906)  H  V.  350  (ft.  of  Sess.). 
A  former  friend  of  the  plaintiff,  who  knew  all  about  plaintiff's  past  wild  life, 
hearing  plaintiff  was  uh>ut  to  be  married,  wrote,  after  consulting  the  clergyman 
of  his  parish,  to  the  lady,  to  whom  he  was  apparently  a  stranger,  disclosing 
plaintiff's  antecedents.    Hill,  J.,  held  that  the  occasion  was/,rim-i/a.  i«  privileged. 
A'x  relatiniif  Coleridge,  U.C,  l,^  0.  IS.  X.        JIO,  411. 
It  18  apparently  clear  law  in  America,  that  th.iugh  any  near  relative  way  write 
such  a  l.Ucr  warning  a  la-ly  not   to  marry  the  plaintiff,   no  mere  friend,   not 
relate.1  to  her,  may  vohuitoer  such  lolvice.     'Ihough  the  friendsliii.  mav  In;  most 
intimate  and  of  long  standing,  there  is  no  privilege  unless  the  lady  has  consulted 
her  friend  on  the  matter. 

Kreba  v.  Olirei;  12  Gray  (78  Mass.),  2.'iil. 
dmnt  Jmiiiita  v.  Ileniitll,  .',  Allen  (87  Mass.),  lOit. 
liyum  V.  ('„lli„t,  (1880)  a»  Hun  (4(i  \.  Y.  Supr.  i't.\  '204. 
The  plaintiff  had   been  a  candidate   for  the   post    of   engineer  to  the  Wear 
( 'ommissioners,  but  failed  to  obtain  the  apiM.intment.     Shortly  after  this,  thf 
defendant  wrote  a  letter  to  one  I,,  informing  him  that  the  plainfitf  ha<l  formerlv 
been  guilty  of  misconduct  when  he  was  secretary   to  a  railway  company,  in 
which  company  the  defendant  and  I,,  were  Ixith  Bharcholdcrs.     I,,  was  a  Wear 
I'ommissioner,  but  the  defendant  did  not  know  this.     //././.  no  privilege. 
Ilraiih  V.  /Ilnnshard,  1  Cr.  &  M.  779  ;  It  Tvrw.  811. 
The  defendant  was  a  director  of  two  companies  ;  of  one  of  which  the  plaintiff 
was  secretary,  of  the  other  auditor.     The  plaintiff  was  dismissed  from  hLs  jiost  as 
secretary  of  the  first  company  for  .-dleged  mL-couduct.    Tlnrr^up.n  tbo  dofeiiiliiiit, 
at  the   next   meeting  of    the  board   of    the  second   company,   informed   his 
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co-directors  of  this  fact,  and  proposed  that  he  should  also  be  dismissed  from  his 
post  of  auditor  of  the  secoml  c.>iii])any.  Ihltl,  a  privileged  ■ommunication. 
Ilarrin  v.  Thotn  ■"«,  l;{  C.  B.  ii.i. 
I)aw<-'s  told  the  defendai.  tliat  ho  intended  to  employ  the  plaintiff  as  surgeon 
auil  accoucheur  at  his  wife  s  iipproachiot;  confinement;  the  defendant  there- 
uix>n  advised  hiiu  not  to  ilo  so,  on  account  of  the  plaintiff's  alleged  iininoralitv. 
Martin,  U.,  thouf;ht  this  was  a  privilej^ed  communication,  though  it  was 
volunteereil. 

hUim  V.  Smith,  29  \,.  3.  V.x.  at  p.  12(i. 
The  defendant,  a  parishioner,  mentioned  to  her  rector  a  repcjrt,  widely  current 
in  the  jvirish,  that  the  rector  and  his  solicitor  were  ;frossly  mismanaging  a  trust 
estate,  and  defrauding  the  widow  and  orphans,  *c.  The  solicitor  brought  an 
action  for  the  slander.  The  jury  found  that  she  did  so  in  the  honest  I)elief  that 
it  was  a  lienefit  to  the  rector  to  inform  him  of  the  rejMirt  in  order  that  he  might 
<acar  his  character.  The  Court  held  that  the  statement  was  clearly  privileged  so 
fur  as  the  rector  was  concerned,  and  that  as  the  statement  was  not  divisible  it 
must  also  l)e  priviloffeil  with  repird  to  the  plaintiff. 

Ihirm  v.  Siimil.  I,,  li.  ,j  i.1  It.  till  ;  :}!»  L.  J.  (i.  li.  21)-.' ;  'l.ih.  T.  609. 
Informutiun  given  to  a  vicar  absent  on  the  continent  as  to  rumours  affecting 
the  moral  character  of  the  cumte  he  Ims  left  in  charge,  is  privileged;  so  is 
similar  information  given  verbally  to  the  absent  vicar's  solicitor,  with  a  view  to 
his  informing  the  vicnr,  should  he  think  it  right  to  do  so  ;  so  is  similar  informa- 
tion given  to  a  neighbouring  vicar  who  has  asked  the  curate  in  charge  to  preach 
for  him. 

''/or/,- v.  Mu/,i,iH,.,,  3(i.  li.  II.  2;t7;  47  I-.  J.  U.  «.  230;  26  W.  R. 
104  :  ;f(i  I,.  T.  4t;0  ;  it;  I,.  T.  694  ;  14  Cox,  V.  ( '.  10. 
The  iiliiintid',  an  architect,  had  b<H3n  employed  by  a  certjiin  committee  to 
siiiH'iiiitcnd  and  carry  out  the  restor.ition  of  Skirlaugh  ( 'hurch  ;  thereupon  the 
dotonilant,  who  was  a  clergyman  residing  in  the  county,  but  who  had  no  manner 
of  uiten-st  in  the  ipicstion  of  the  e)"i.loyment  of  the  jdaintiff  to  execute  the 
work,  wrote  a  letter  to  a  met  the  committee  sjiying,  "I  see  that  the 

rostyration  of  Skirlaugh  ( 'hur  'h  ■    .  into  the  handsof  an  architect  who  is 

a  Wesleyan,  and  can  have  no  cxik.  i  church  work.    (  'ah  you  not  do  some- 

thing to  avert  the  irreparable  loss  ,vhich  must  I)e  caused  if  any  of  the  masonry 
of  this  an.ient  gemot  art  be  ignorantly  tami^red  with  :-  "  The  letter  was  clearly 
a  lilH^l  on  the  plaintitTin  tiic  way  of  his  profession  or  calling.  Hramwell,  L.J., 
thought  it  was  privileged,  liecause  the  restoration  was  a  matter  of  jmblic  interest, 
and  one  m  which  a  neighlHturing  clergyman  would  Ije  esi)ecially  interested  ;  but 
a  sj)ecial  jury  found  that  there  was  evidence  of  malice  in  the  unfair  expressions 
emi.loyed,  and  gave  the  plaintiff  50/.  damages.  But  Kelly,  C.B.,  on  a  motion 
for  a  new  trial,  declared  that  he  was  at  a  loss  to  see  what  privilege  the 
defen(Luit  iK)sso.s,sed,  under  the  circiunstances  of  the  case,  to  interfere  between 
the  conmiittec  and  the  plaintiff  in  i-esi^ct  of  the  contract  between  them ;  the 
defendant  l)eing  neither  the  imtron.  nor  the  minister  of  the  church,  nor  a 
memlx-r  of  the  committee  ai)]).)inted  to  effect  its  restoration,  nor  even  a 
I«mshiouer. 

I  It  did  not  api»ear  that  the  defendant  was  even  a  subscriber  to  the  i-ostora- 

tion  fund.] 

Holtirill  fill./  amf/ier  v.  Whijtrhtad,  41  L.  T.  488 
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It  is  the  duty  of  a  Imildins  owT.or,  who  has  dismvpred  an  prrnr  in  tho 
quiintitips,  t<.  inform  n  builder  who  hn-.  tendered  for  the  work  that  the  quantities 
arc  incorrect. 

Swhjrorey.  n„{f,  [1!»()1]  •:  K.  11.  1  ;  70  1,.  J.  K.  ».  AU',;  \9  W  K 
»:•{;  SI  T,.  T.  (iJ7  ,  17  Times  L.  R.  3.J2. 
Two  ladies,  A.  and  »..  were  interested  in  the  idaintitT,  a  lady  who  •'  had  seen 
better  di.ys.-  .\.  applieil  to  the  Charity  Orfronisation  So.ictv  for  information 
conceminK  the  idaintiff.  defendant,  the  secretary  of  that  soc'ietv,  drew  up  and 
sent  A.  a  reiH)rt  unfavouralde  to  the  [plaintiff,  and  jrave  A.  iH-rmi«sion  to  show 
It  to  B.  /W</,  that  the  imldicution  of  this  report  Ixith  to  A.  i  to  li.  was 
privileged,  althouK'h  B.  had  made  no  inquiries  of  the  defendant,  and  was  not  a 
member  of  the  wH'icty  or  in  any  way  connected  with  it. 

Il'«//fr  V.  Iwh,  7  Q.  B.  D.  6in ;  .51  I,.  J.  (j.  H.  27 1  •  ,•»()  W    11     18  ■ 

4.1  L.  T.  242 ;  4B  J.  P.  481. 
t'/offi  V.  n»,i,hn,  L.  R.  17  Eq.  1!(0;  4:{  L.  J.  Ch.  <i(i5,  ;  o.,?,  p.  2S8. 

Chdrai'tcrs   nf  Srri'diitK. 

There  are  other  cases  in  which  the  duty  to  make  coin- 
mnnication  may  e.vist,  although  there  is  no   conlidential 
relation  between   the  parties.     Thus,  reverting  to  a  class 
of  eases  already  discu.ssed  {,nil,\  •>.  -iO'i),  it  is  not  always 
necessary  for  a  master  to  wait  till  inquiries  are  made  of  him 
as  to  the  character  of  a  former  servant.     Tf  he  hears  that 
the  servant  is  seeking  employment  with  a  neighbour  of  his, 
he  may  write  to  that  neighbour  and  warn  him  not  to  take 
that  servant  into  his  employment.     "  I  do  not  mean  to  say 
that  in  order  to  make  libellous  matter  written  by  a  master 
privileged,   it  is  essential  that  the   j)arty  who  iiiakes  the 
communication  should  i»e  put  irto  actionin  consequence  of 
a  third  party's  putting  qr.estions  to  him.     I  am  of  opinion 
he  may  (when  he  thinks  that  another  is  about  to  take  into 
his  service  one  whom  he  knows  ought  not  to  be  taken)  set 
himself  in  motion,  and  do  some  act  to  induce  that  other  to 
seek  information  from   and  put  questions  to  him.     The 
answer  to  such  questions,  given  Iwini  fide  with  the  inten- 
tion   of  communicating   such    facts    as   the    other    party 
ought   to   know,  will,    although   they    contain    slanderous 
matter,  come  within  the  scope  oi  a  privilged  communica- 
tion."    (Per  Bayley,  J.,  in  l',atiso„  v.  Jones,  8  B.  &  (',  at 
p.  584.) 
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If,  aftt  r  a  favourable  character  has  been  given,  facts 
come  to  the  knowledijc  of  the  former  master  which 
induce  him  to  alter  his  opinion,  it  is  his  duty  to  inform 
the  person  to  whom  he  gave  the  character  of  his  altered 
opinion.  Hence,  a  letter  written  to  retract  a  favourable 
character  previously  given  will  also  be  privileged,  ((inrdiier 
V.  SUid,',  13  Q.  15.  71)6;  IH  L.  J.  Q.  B.  834;  13  Jur. 
826 ;  Chil'l  v.  AfHirk  and  irif]',  ',)  B.  &  C.  403 ;  4  M.  &  R 
338.) 

So,  again,  if  a  servant  comes  with  a  good  character  given 
her  by  B.,  and  her  master  is  sadly  disappointed  in  her,  he 
may  write  and  inform  B.  that  she  does  not  deserve  the 
character  he  gave  her,  so  that  he  may  refrain  from  recom- 
mending her  to  others  ;  and  such  a  letter  would  be  privi 
leged.  (Dixon  v.  I 'arsons,  1  F.  &  F.  24.  Bui  see  the 
dida  in  Fijin-  v.  Kiniitrsleii,  15  C.  B.  N.  S.  42i» ;  33  L  J 
('.  P.  9(5.) 

When  a  master  discharges  a  servant,  it  is  his  duty  to  tell 
her  why  she  is  dismissed ;  he  may  also  tell  her  parents  or 
guardians ;  and  the  jn-ivilege  will  not  be  lost,  if  his  wife  or 
a  friend  be  present  at  the  interview.  (7V////oc  v.  Hawkins, 
16  Q.  B.  308;  20  L.  J.  Q.  K  313.)  A  master  may  also 
warn  his  present  servants  against  associating  with  a  former 
servant  whom  he  has  discharged,  and  state  h..,  reasons  for 
dismissing  her.  (Soninrillf  v.  Hawkins,  10  C.  B.  590-  20 
L.  J.  C.  r.  131.) 

Illuxtratiinix. 

After  a  mercantile  firm  has  given  to  one  of  its  clerks  a  general  recommenda- 
tron  by  means  of  which  he  obtains  a  aitiiation,  if  a  partner  subsequently  (lis- 
covers  facts  which  alter  his  ojiinioii  of  that  clerk's  character,  it  is  his  duty  to 
communicate  the  new  facts  and  his  change  of  opinion  to  the  new  employer  of 
that  clerk,  in  order  to  guanl  against  his  being  mislead  by  the  previous 
recommendation  of  the  firm. 

Fdwtrg  V.  /loirrii,  ,3  Tiffany  (.30  N.  Y.  R.),  in. 

If  I  happen  to  hear  that  a  dischargeil  servant  of  mine  is  about  to  enter  the 
service  of  B,,  it  may  be  my  duty  to  write  off  at  once  and  infonn  li.  cjf  the  ser- 
vant's misconduct.  It  is  certainly  safer  to  wait  till  I!,  applies  to  me  for  the 
servant's  character.  Jiigerness  to  i)revent  a  former  servant  obtaining  another 
place  has  the  appearance  of  malice,  and  if  it  were  found  that  1  wrote  systematic- 
•illy  to  every  one  to  whom    the    plaintiff  applied  for  work,  the  jury  would 
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probnbly  givp  dnnmgpo  aj,^!!!*!  me.  On  the  other  hand,  if  B.  was  an  intimate 
fri.Mid  i)r  a  rolntioti  of  mine,  iiiul  theie  was  no  other  evidence  of  malice,  except 
that  I  rnhiuferred  the  infonr.ation,  the  occasion  would  still  hn  privileged.  In 
short,  when  ii  inastiT  "  volunteers  to  jfive  the  rhiiracter,  Mtronper  evidence  will 
l>e  miuired  that  he  acttul  hum  JiUe.  than  in  the  case  where  he  has  pven  the 
character  after  btitiff  re<iuired  8o  to  do."  I'er  r,ittle<iale,  J.,  in 
I'attiKou  V.  ,lnnef,  8  II.  &  C.  .>78,  J8(i ;  3  ( '.  &  1*.  .'jST. 
The  defendant,  a  liufnilnnier,  dismissed  his  apprentice  without  sufficient  legal 
excuse :  he  wrote  a  letter  to  her  parents,  informin);?  them  that  the  girl  would  be 
sent  home,  and  giving  hLs  reasons  for  her  dismissal.  Cockburn,  C.J.,  held  this 
letter  privileged. 

■lumrt  V.  ■/«////,  Bristol  Summer  Assizes,  187!». 
See  Fi'wirr  aiul  wife  v.  Homer,  3  Camp.  294. 
So.  of  coui-se,  a  letter  to  the  girl  herself,  stating  in  detail  the  faiilti  which  her 
late  cmidoyer  found  with  her,  is  privileged. 
II.  V.  Veriji,  \i>  Cox,  C.  C.  169. 
So  where  a  lady,  who  had  dismissed  her  maid-ser^-ant,  wnite  a  similar  letter 
to  the  aunt  of  the  plaintiff,  who  was  in  the  position  of  a  mother  to  her. 
AhenletN  v.  Mwhai/,  (18n:j)  9 Times  L.  B.  5;J9. 
If  a  master  alK)Ut  to  dismiss  his  servant  for  dishonesty,  calls  in  a  friend  to 
hear  what  jKisses,  the  i-reseiiip  of  such  third  person  does  not  take  away  privilege 
from  words  whii'h  the  master  then  uses,  imputing  dishonesty. 

Tiif/lnr  V.  /fairl.ii,s,  ](i  U.  B.  ;108 ;  20  L.  J.  Q.  B.'.Jl.'J ;  1.5  .Tur.  7-»ti. 
J,m>»  V.  riwtnax,  M  \V.  H.  104;  .W  L.  T.  678;  .^0  J.  1'.  149. 
Where  a  master  diwharged  his  footman  and  cook,  and  they  asked  him  his 
reason  for  doing  so,  and  he  told  the  fiN)tman,  in  the  absence  of  the  cook,  that 
•'  he  and  the  cook  had  ln-en  robbing  him  ;  "  and  tol<l  the  cook,  in  the  absence  of 
the  footman,  that  he  h.(d  discharged  her  "  because  she  and  the  fcH.tman  had 
lH>en  robbing  him  :  "  M,l,  that  these  were  ])rivileged  communications  as 
rosi.e.te.1  the  absent  parties,  as  well  as  those  to  whom  thev  were  respectively 
made. 

.Miiuh,,\.  Witt,  (  IS  C.  B.  544;  2.^  L.J.  C.  P.  294;  2  Jur.  X.  S. 
Knstm-.iil  V.  l|■|/^  i  1004. 
The  i.laintiff  was  a  guard  in  the  service  of  the  defendants,  a  railway  cimiiKinv. 
The  defendants  dismissed  him  on  the  ground  that  he  had  been  guilty  of  gross 
neglect  of  duty,  ami  publislied  his  name  in  a  printed  monthly  circular  addressed 
to  their  servants,  stating  that  he  h.d  l)een  dismissed  and  the"  ground  of  his  dis- 
missal.  The  plaintiff  brought  ar  action  for  liliel  against  the  defendants.  //W./. 
afflrniing  the  ilecision  of  Stephen.  J.,  that  the  statement  was  ma<le  on  a 
privileged  occasion,  and  that  the  defendants  were  not  liable. 

ffiiNt  v.  (hmt  S.-rthm,  Wiilmnj  C(,..  [1891]  'i  Q.  B.  189 ;  60  L.  J.  Q.  B. 
498;  i,b  .r.  P.  2;14,  648;   7  Times  L.  R.  11  :J,  49.J. 


In/nnmidoii  n.i  to   f'nmc  or  Miscniuliict  nf  others. 

Again,  i'  is  a  duty  which  every  one  owes  to  society  and 
to  the  State  to  assist  in  the  investigation  of  any  alleged 
misconduct,  and  to  promote  the  detection  of  any  crime. 
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All  information  given  bond  fide  in  response  to  any  inquiries 
made  with  this  object  is  clearly  privileged  («h^',  p.  254). 
But  this   duty  does   not  arise  merely   when   confidential 
mqmries  are   made.      If  facts   come    to    mv   kncvledge 
which  lead  me  reasonably  to   conclude  that  "a  crime  has 
been,  or  is  about  to  be,  committed,  it  is  my  duty  at  once  to 
give  information  to  the  jwlice  or  to  the  persons  interested. 
"  When   it  comes  to  the  knowh  .^ge  of  anv  one  that  a 
crime  has  been  committed,  a  duty  is  laid  on  that  person,  as 
a  citizen  of  the  country,  to  state  to  the  authorities  what  he 
knows  respecting  the  commission  of  the  crime ;  and  if  he 
states  only  what  he  knows  and  honestly  believes,  he  cannot 
be  subjected  to  an  action  of  damages  merely  because  it 
turns  out  that  the  person  as  to  whom  he  has  given  the 
information  is,  after  all.   not  guilty  of  the  crime."     (Per 
Inglis,  Lord  President,    in  Li,jhthodij  v.  Gordon,  9  Scotch 
Sessions  Cases,  4th  Series,  937,  938.) 

*So  all  material  statements  made  by  the  persons  interested 
in  the  detection  of  a  crime,  during  their  investigations  and 
relevant  thereto,  are  privileged.  "  For  the  sake  of  public 
justice,  charges  and  communications  which  would  other- 
wise be  slanderous,  are  protected  if  honu  fide  made  in  the 
prosecution  of  an  inquiry  into  a  suspected  crime."  (Per 
Coleridge,  J.,  in  Pudmore  \.  r.uwrenee,  11  A.  A-  E.  382)* 
See  also  the  remarks  of  Lord  Eldon,  C.J.,  in  Johnson  v. 
hcotis,  3  Esj).  33,  and  of  Lord  Ellenborough,  in  Fowler  et 
ux.  V.  Homer,  3  Camp,  at  p.  295. 

Illiistrationg. 

sta^.lf"^""'.''''^^'''^"*   ^''  *^"^*'   ^^^  P'*'"«ff'   ^"J   «<-"*   for  a  con- 
able,  intending  to  g.ve  her  in  charge.     All  that  ho  said  to  the  constable 

llth  M.  T'u-      *  ,'  "^T  *""'  ''"'^P''^"^  "g^in^t  the  plaintiff  is  privileged, 
although  ultimately  ho  did  not  give  her  into  charge. 
Johnson  V.  Evans,  Clerk.  3  Esp.  32 

abfent'tT'  T  ,'  '"''^'^'^''-     0"   «  ^''t^'day   evening,  while  he  was 
absent    Mrs.   Fowler  came  into   his  shop  and   bought  so.ue  goods.     Soon 

^upposedJW^cJiad_stolen_it,  but  did  not  then  pursue  her.     On  the 

U""^;.  19TuneiL.  B.  atp.  119. 

C.L.a 
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foUowinfir  Monday,  aa  shp  w^ 
her  out  to  the  defendant  a 
defendant   bri>uf;ht   her   ii 
which  phe  positively  den 
and  sent  for  her  father, 
good  deal  of  altercation  - 
reHted.     Lord  EllunlMjrou^ 

Fowler  et   ujc.   v. 


■kin  passing  the  shop,  the  shopman  pointed 
person  who  had  stolen  the  riband.  Tho 
.>  shop  and  accused  her  of  thi:  robbery, 
tie  then  took  her  into  tin  adjoining  room 
iiom  he  repeated  the  accusation.  Afti^r  a 
sa  allowed  to  go  home,  and  tiieru  the  mutter 
'Cidetl  that  no  action  lay. 
Homer,  3  Camp.  284. 
Meusel  sent  his  servant,  tlie  pluintill,  to  the  defendant's  shop  un  busi- 
ness ;  while  there,  tho  plaintitT  had  ueuasion  to  go  into  an  inner  room. 
Shortly  after  h.  left,  a  box  was  miasod  from  that  inner  room.  No  one 
else  hud  been  in  the  room  except  tho  plaintiff.  Tho  defendant  thereupon 
went  round  to  Mr.  Men.sers,  and  calling  him  aside  into  a  private  room, 
told  him  what  had  happened,  adding  that  the  plaintiff  must  have  taken 
the  box.  Later  on,  the  plaintiff  came  to  the  defendant's  house,  and  the 
defendant  repeated  the  accusation  to  him  ;  but,  an  English  girl  being 
present,  defendant  was  careful  to  speak  in  German.  Both  oomniunicutions 
were  held  privileged. 

Amann  v.   Domrn,  8  C.  B.   N.   S.   5'J7  ;    29  L.   J.   C.   1'.  313  ; 

7  Jur.  N.  .s.  47  ;    8  W.  R.  470. 
Hurteri  v.   Weinea,  27  lowu,  134. 
Dale  v.   //«rri«,  13  Browne,  (109  Mags.)   193. 
Defendant  charged  the  plaintiff,  hi-s  porter,  with  stealing  his  bed-ticks, 
and  with  plaintift'.s  permission  subsequently  searched  his  house,  but  found 
no   stolen   property.      The  jury    found   that   defendant   bond  fide   believed 
that  a  robtitiy  had  been  eonunitted  by  the  plaintiff,  and  made  the  charge 
with   a   vifW    to   investigation,   but    added,    "The  defendant   ought   not   to 
have  said  what  he  could  not  prove."     Held,  that  this  hnding  was  ininia- 
terial,  that  the  oceui^ion  was  privileged,   and  that  there  was  no  evidence 
of  malice.     Judjrment  for  the  defendant. 

Houe  v.  JonvJi,  (18S4)  1  Times  L.  H.  19  ;  (1885)  ib.  401. 
Fouler  et  ux.  v.  Homer,  3  Camp.  294. 
Farquharson  forged  th'  name  "J.  Smith"  on  a  cheque  and  sent  a  boy 
to  present  it  and  get  the  money.  The  defendant  was  cashier  of  the  bank. 
He  looked  hard  at  the  Iidv,  .mi\  satisfied  him.self  as  he  thought  that  it 
was  Smith's  Imy,  the  plaiiitilV,  aii'l  so  ;;ave  him  the  mone;  .  When  in- 
quiries were  made,  defiiidaiit  tnld  .'^inith  it  was  liis  lK)y  who  presented 
the  chi'nue,  and  described  liini  aciurately.  lie  told  tho  detective  so  too. 
PlaintitT  was  actnnlinfrly  tiieil  along  with  Faninharson,  who  pleaded  guilty. 
The  Sheriff  found  the  (diarge  not  proven  against  the  plaintiff.  Then  plain- 
tiff sued  defendant  and  recovereil  cl.•lm.^ge8  .50/.,  by  a  verdict  of  eiglit 
jurymen  to  four.  The  Court  .set  the  verdiet  aside  on  the  ground  that 
there  was  no  evidence  whatever  of  malice. 

Light bodi)  v.  Ctordon,  9  Scotch  Sessinns  Oasis,  Itli  Series.  U^il. 
IJaitoii,  a  frii  irl  •f  the  defirid.Hil,,  enijdoyiKl  a  builder,  the  jdivintilf  s 
master,  to  build  a  i.-.iise  for  liiin  :  the  defendant  informed  Barton  that 
the  plaintitT  wliil  •  at  work  on  his  limisi'  had  removed  some  quarterinj,'s. 
Barton  complaineil  to  the  iiia.ster  builder,  who  came  down  to  th-j  defen- 
dant's and  said,   "  1    am  told   yon   say   that  yon   saw   my   man   Kiue  take 


en  A  ROE  OF  FELONT.  j^j 

aw.y  jomo  of  the  quartering*  from  Mr.   Barton's  promises."     A  reoeti 
t.oa  of  the  charge  made  then   U>  the  plaintilf.s   master  without  3t 
was  held  pr.va.ged    a..d  as  the  pl.iutiir  h.d  not  n.^Iod  Barton  to  pro* 

w^/rS  Xt    B°  ^"'^  'T'  '"^  ""'  ''^^'•"'^^"*'  -'■  ""-trial 
^  h7m    f  V     .f      '       '  "'"''      '^  "  "'""'^  ""'""'  '"  l'"  "'o^ed  when  I 
a^   him   .f  he  has   seen  another   man   take  away   n.y   ti.nber  ?  " 
Aino  V    S-ut//.  3  M.  &  \V     "97 

thB°J'£'^rh'°""''w*^  ';  .^r  ^""''  '"-■"^'^'"^  °"  r..asonable  grounds  that 
they  had  been  defrauded  by  plaintilf  and  <.tl„.rM    ,ir  „, 

reciting  that  they  had  "  bee^  r^obbod  and    w    J  Jd'  't"  1  '  OT  '^TT''' 

■raea,  whom  they  were  determined  to  prorc         an  Vr  milt"^^^^^^ 

he  might  p^ure  ^^sig^at^  4-:'X^a^:;  Jp:S^t;J:' 

to  the  two  women  did  not  destroy  t h.  p,  vll™  '    't      1        7  ff  "='*'""' 
made  bond  fide  ■    but  that  ^11  fl  '"'*''<%'"  ^'ttaehing  to  charges,  if 

ti^e  Jury,  wh^shou'^d'S  m    othXtr';:'?"  "^^*^  "^^V""  ^ 
i-IX  and  unwarra..tabU.  and  rop.S  ^.Lror:  t::^:^,:^^ 

«=:;.4i''Semb::i:!j""  i^fd'"!"  '""•«'"  '^'^'""^'^' "-  ^--' 
finding  him  out  .aif  r  f  wif  '•t't^":i ,'v''^'"''";?..'""^  '-•'' 

not  to  be  privik..-ed  ■    tl,o,  M  •    -^', '"''/"'j'^'''  '"•-••       This  was  held 

performance,  arshe  be  "J  ,; '"  •'7'^'  '"'"'i'  ."'^".  ■''■^•■"'^'*"<  '^P^ke  in  the 
W.at  «he  said  wastru  a  ,1  w  .  '  'r""'  '"  ""  '""""  '"'"  '"^"'^^  t^"** 
Damages  5/.  '  ""'  '''"'""'  ""'""•     '^'"l^'nont  for  the  plaintiff. 

stable  refusingTtLt  thn  n        r^    'T  "'  '''"  ^'■''"''"'  "'"'   *»'«  -» 
'.im  w.,h  fe.ony%rd    ..  in T  '!,""r;;'-  ^'^""""^  -"<•  charge 
Junt's   ploa,   that  fl,..  ch-.r.^nf  ""  ''"'""'•'■^''-  t«  "'o  defen- 

not  privileged.  ^  '"""  '"■"'"  '"  *''"'-^'''  •'•■'■"■n-fH,,,.,..  wa« 

.SwM  V.  Hodgeskina.  Cro.  C^.r.  ^>76 
■■<uspected,  and  thoTervant-  m"""   "     "   '''- ''^"•"'^'   -"■'"t   whom  he 

wanted.  tL-defi:"^::-.r:!rL.;d;-:;r::r  ^"'■" '-"  "'»^  '•^ 

105.'''  '^'"'"'""•'/-  ('«•'«)  '3  All,.„  (95  Ma»8.),  -39;   19  L.  T. 


lif': 
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Plttintiff  and  dcfnndant  wero  noighbourn  and  both  drapt-rs.  Defuiulunt, 
fium  fact,  which  ..aino  to  his  knowl-lgo.  and  whi.h  wero  HulUci.ut  to 
arou>«  8U»picioi..  c.n.lud.d  that  ho  wa.M  Ixinj,-  robl.o.1  by  ono  of  h.s  asm.- 
tants  with  thn  cUu.ion  of  th.'  ,daintiff.  He  went  to  A.,  in  who«o  .mploy 
pluinti'  ad  formerly  been  and  inc,ulr«<l  us  to  plaintift'H  honesty.  A. 
Lked  A  hat  do  you  want  to  know  for  ?  "  D.fendunt  replied,  'Oh,  the 
man  has  robL.-.l  me  ;  I  mean  to  get  him  imprisono.1."  Defendant  then 
made  inquiri.H  of  B  ,  one  of  his  own  assistanta,  who  said  she  knew  nothing 
at  all  of  tho  matter,  whereupon  def.ndant  repeated  what  he  had  Haid  to  A. 
Damages  5i.  Lindl.'y,  J  ,  on  further  .on.ideration.  held  both  statements 
unprivileged,  as  neither  A.  nor  B.  wa.s  eoncerned  in  or  connected  with  the 

matter. 

Harrison  v.  Frii»,r,  29  \V .  U.  6.')2. 
Tho  defendant,  in  the  presence  of  his  wife,  areused  the  plaintitT,  "a 
ladies'  wardrobe  dealer,"  of  having  received  certain  gwds  stolen  from 
his  house.  The  plaintiff  d.nied  receiving  them.  The  defendant  then  said, 
"Would  it  surpris."  vou  if  I  coul.l  bring  live  p.-ople  to  say  you  had 
taken  the  things  away  from  here  ?  •'  The  pluintitl  said  it  would  surprise 
her  F.mr  boys  -..nd  a  maidservant  were  then  sent  int«.  tho  room,  and  the 
defendant  said  to  them,  -  Is  this  the  per-on  who  came  and  took  the  things 
away  ?  "  They  replied,  "  Yes."  The  (N.urt  of  App.-al  held  the  whob^  con- 
versation privileged. 

Collins  v.  Cooper,  (VMl)  19  Times  L.  R.   118. 
"Tho   publication   at   the   request   of   any   Government   office  or  depart- 
ment, officer  of  Stat.',  Commissioner  of  Police,  or  Chief  Constable,  of  any 
notice  or  rep.)rt   issued  ^'lera  for  the  information  of  the  public,  shall 

be  privileg   1,   unle.=-   it        .  i    bo  proved   that   such    report  or   publication 
was  published  or  made  maliciously." 
61  &  5li  Vict.  0.  64,  8.   4. 
[N.B.-  The  [)ortion  of  this  swtion  quoted  above  is  not  limit.xl  to  publica- 
tion in  a  newspaper.] 


Cluoyfn  iigninst    I'liblic  (>lfii'iiili<- 

So,  too,  it  is  the  duty  of  all  who  witness  any  misconduct 

on  the  part  of  a  magistrate  or  any   public  otticer  to  brin^' 

such  misconduct  to  the  notice  of  those  whose  duty  it  is  to 

inquire  into  and  punish  it ;  and,  therefore,  all  petitions  and 

memorials  complaining  of  such  misconduct,  if  forwarded 

to  the  proper  authority,    are  privileged.      And  it    is    not 

necessary  that  the  informant  or  memorialist  should  he  in 

any  way  personally  aggrieved  or  injured:  for  all  persons 

have  an  interest  in  the  pure  administration  of  justice  ami 

the  efficiency  of  our  public  offices  in  all  departments  of  the 

State.  So  with  ecclesiastical  matters :  all  good  churchmen 


rilAKOEs  .UIMSST  I'VHI.lv  UFFlriALH.  rit 

""Z'TT^  *"  '"■'T*  ''"■^  ^^""*'"'  '^"«^hin«  to  the 
.  mtoly  „ff..ct.,)  l.y  thp  mi.scon,lM,.t  roinplain..,!  of.  he  can 
Hanu  pr.v,I.go  also  on  the  ground  that  h.  is  acting  in  self- 
defence.  (See  the  .ses  cited,  ,  ./.  p.  202.)  Kvery 
cornnuuncation  .na.Ie  with  a  view  to  ohtain  redress  for 
some  ,njnry  received,  or  to  prevent  son.e  pul.lic  ai,ase. 
.;  pn  .lege,!,  .f  ,t  he  puhlished  only  to  persons  who  have 
jnr.sd.ct.on  to  entertain  the  com,,laint,  or  power  to  redress 
he  g,,evance.  or  some  ,l„ty  or  interest  in  connection  with 
t  S  atenients  made  to  a  stranger  who  has  nothing  to  do 
with  the  matter  cannot  he  privileged. 

■'  To  protect  those  who  are  not  .il.le  to  protect  Ih..  -selves  is  «  dutv 

this  1 7  f  V  iii «;;  Si  wh '' ^-  '••'•  f- "' »'•  '^-^  "^" 

Aiul  H,„  .11  f   ^        "^^"  "'•e'«St?neve(l  mav  seek  redress  • 

an<l  thea  lef;edm.scond„ct  of  any  who  are  clothed  with  ,,ublu  autho' 
n^-  rnay  .  ,.ron«,.t  to  the  notice  of  those  who  have     e        -el    j 

pet,  , on  of  ,t^      (p, ,  j^o,.j  camphell,   C.J.,  in  llarrunn  v.  lh,.h 

™iSr:::::i:"x;r ,:»,:-  ™-'  r-r'  ^"  ri 

redress  such  ininr,.   f,  •       .  "^     •     •     •     '«  mqnire  into  and 

-■  ."■<«,„„,  (1878,  7  Ir  lie,,.  0.  L.  1,  p.  .»*        ''        '"      """" 

A  petition  to  (hr  Hoiikp  .,f  c 

->>''  anH  exf.rtion  in  Z'm  ■r^T"''  ".""'""  "'"  '''""'''^  »'"'  ^'fr"- 

i^   privileged,   although   tC       .f •''■"" ''"'^"''  *"  ""^  ^'''''''P  "f  f'"-l" 

amongst lo  mis  ^      '°"   ""^  '''•''"•'"''  '''"'^   -'•'-  '''•^<"^-"f"l 

/-^-  V.   A-,„^.   ,    T..V.   240  .      .   Saun...    .„  ;     ,S|,I     ,1  .  ;    ,   Mod. 

Bethnal  Green  tliat  I  .iZi         aJ.V"^   ""'  ^'"'''""*^  '"   ^^e   parish  of 

St.  Janies-the-Oreat  bolwt   ?K    ^^''.  ''"•'  "'^'^""^"^  "'  "^  «-h"ol-roon>  of 
Ureat  between  the  plaintiff,  the  incumbent,  and  the  schcol- 


r,» 
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master,  duii-.j;  ,choo\  hour..     Th.,  l.-tt.r   wrw  held  pr.v.U>g-i   '.ndor  th« 
Church   DiKipliM..  A.t.   :i  *    I   V.  t.   .••   m,   ..   3,  although  the  .lefondan 
did   not   live   iu  tlu<  -lUtrirt  (,f   which   th.-   plmntifl   *..«  .ncumU.nt,   but 
in  an  «.lj..ining  district  of  tlio  »iim.'  parish. 
J.imen  V.    llosfon,  J  C.   4   K.    4. 
A  lott.r  -nt   t..   th..    l'..s1>n.i«t.T-(l-i>..ral,   -i    W   th-   S.MT..tary   tx.  tho 
Ocnpral  Post  Offlco,  con.plainii.R  of  miscondurt  in  a  poBtraaster,  is  pnvi- 
Wcd    if  it    wa«  writto..  an  a  /.omi  ^rf"  .on.plnint.  t.,  obtain   ro.lro««  for 
a  gricvanr..   that   tho   party   roally   boliovod   ho  had   ,ufToro.l  ;     and   p.^- 
ticular  expn«ion8  aro  not  to  bo  too  .trictly  «rrutini.cd,  if  tho  intention 
of  the  dofondant  was  good. 

Wuodiinrd  V.  I.andir.  6  C.  A  P.  S4H. 
Uannhtvr  v.  Kilty.  50  J.  P.  793. 
Tho  dofondant  drafted  a  memorial  to  tho  Homo  Secretary  on  a  matter 
within  hi..  juriBdicti..n,  and  road  it  to  M.  in  tho  presence  o  M . »  w.fe 
and  asked  M.  to  sign  it.  M.  sign.d  it,  and  tho  defendant  then  sent 
it  to  tho  Homo  Secretary,  drove,  J  .  hold  that  both  tho  petition  and 
the  conv(-rsation  with  M.  were  privilesed. 

Spachmiin  V.  Oihnvi/.  Bristol  Sprini;  Assiztw,  187»- 
Tho  plaintiff  was  a  sanitary  inspector  ur.der  the  .statute  41  *  *2  Vict, 
c  74  s  4J,  appointed  by  th.'  local  authority,  but  removable  by  tho  Privy 
Council  •  the  def..ndant  addrosso-l  a  letter  to  tho  Privy  Council,  charginR 
tho  plaiotitT  with  .orruption  and  m,.s<..ndu.t  in  his  offi.x-.  HM,  that  no 
action  lay  without  proof  of  malioo. 

Proctor  v.   Wohstrr.   16  Q.   H.   D-    H^;     5.5   L.  J.  Q.   B-   l>0  , 

r,3  L.  T.  765. 

It'/.y«"»  v.  Mnh,r,  LI  Mich.  4^4  ;    W  Aiuer.  K.  t... 

An  ebrtor  of  Fromo  petitioned   the  Homo  Secretary,   staling  that  ll.o 

plaintiff,  a  maj-istrate   of  the   borough,  had   made  sptH^ches  inciting  to  a 

hreaeh   of   the   peace,   and   praying   for   an   inquiry,   and   that   the   Jiom.. 

Secretarv   should   advise    h-r    Majesty   to    remove   tho   plaintift    from   tl... 

cummissio.:  of  the  p e.     ^'u.  h  pet.tion  was  hold  to  be  privileged   although 

it  should  more  properly  have  boon  a.Mros3ed  to  the  Lord  Chancellor 

Ihnrison  v.  liiish.  5  Iv  &  B.  344  ;    25  T;.  J.  Q.  B.  25  ;    I  Jur. 
N.   S.   846  ;     2  Jur.   N.   S.   90. 
A   timekeeper   emploved   on   public   works,   on   behalf   of   the   Board   -f 
Works,  wrote  a  b-tter  t-3  the  secretary  of  the  Board,  imputing  fraud  t- 
tho  contractor.     Blackburn,  J.,  directed  tho  jury  that  if  thoy  thought  the 
lett.r  was  written  in  irood  faith  for  the  information  of  Ins  cmpLycrs,  it 
was  privilege.1,  although  such  a  complaint  fho.dd  have  been  addressed  to 
tho  resident  engineer,   in   the   lirst  in.stancc. 
Sairll  V.    IH.roti.    t  F.   &  V.   250. 
Tho  difeudanl    wrote   to   the    inspector   of   constabulary,   saying   thai    lie 
had   been  informed  that  the  plaintiff,  a  Cover,   uent  medical  officer,  ha- 
refused   to   attend   a   poor    woman,    wlio   died   in   consequence.      IlrM,  th.it 
tiie  occasion   was  privibgcl,  altli.oigii   sU(  h  a  complaint  .sliuold   iBMrr  i.rv. 
pcrly    have   been    Milm.ittod   to   the   .siip.-i intending   medical   oflicer. 

Jrwjurr  v.  Drim.'j,;  |  IMH  1  A.  (".  73  ;    60  L.  J.  P.  C.   11  ;    3'J 
W.  11.  388  ;  63  L.  T.  814  ;  55  J.  P.  500. 
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The  plaintiff  wm  alv-ut  to  be  .worn  in  m  a  pai.l  con-Ul,ln,  by  th.^ 
Enr«-''  ;■"  :  ''^■.'""^'»'  "  P'T'-IH'-UT.  ,„.U„  a  Htut..m.„t  ,«:a.n,t  tho 
pluint.ft«  Caructf.  n.  tliM  hennin;  .,f  8,.v..r,»l  bv-Hfaml-rs.  //,.«  that 
«ven  ,f  ,uch  .tut..,,„.„t  .,ught  ruth«r  t„  l.av..  U.,".,.  ,„,„|.,  t«  th..  v'tstrv 
who  drew  up  th-  ii,t  „f  .„,„t,.U..«  wh.m.  th.,  ju,t..:.«  w-rc  t,.  »«oar  in! 
St.  1  It  w,«  pr.v.U.g.d,  ^,  thn  justi.,,.  haa  a  .l.«.rot.o„  1.  ,..l..,t  from  that 
l.-*t  tho  p.r»on8  who  »^„.  to  l.«  .worn  in  a.  pai.l  ..jn^tabka 

Aer^hair   v.    buiUj/.    1    Exrh.    7«:»  :    IT    I,    J     Kx     I>9 

A  letter  to  the  8..,retary  at  War,  with  th..  i„t..„t  to  prevdl  on  him 
"  exert  h.s  ..uthor.ty  to  compel  the  plaintill  (an  ..Hher  in  th.-  army) 
..  pay  a  debt  ,iu..  from  him  t.,  .I...fe„dant.  was  h.-bl  pnvil.^..,!,  ..Ithough 

plaintift  to  pay  his  debt. 

fairman  v.   Ice»,  5  h.  &   Aid.   012  :     1  (;hit.   83  ;     1   D    A  « 
232. 
Tho  plaintiff   wa.   a  t.-acl.er   in   a  district   «.hool  ;     the   i„habitai>t*  of 

It   oZT     fr'l  1';   *  "1   "'"^   ^""   *"  *'"   '""'"'   -P'"-t-"'-t  of  school,. 
It   ought   .strictly    to   have    b,..„   g..„t   t.,   .1...   truHt...,s   of   that    particular 

fit  T„  d':         '"'  r'"'T'  '""  ■'"•='■  *^"^*""'  -•"'1  '"-.  ''  th''     •   outht 
fit,  m  due  cour«..  forward  .t  to  the  l.„.al  ..u,...rinten.l..nt  for  him  to  take 

a«  the  ultimut..  decision  lay   with  the  local  ..,.,,..  i„t,.„d..nt 

But  wh..r,.  the  defendant   « rot.,  a  lelt-.r  to  th..  H..m..  Se-rotarv  coni- 

had  no  power  or  jurisdiction   what..ver  over  th.,  phiiatitf 

(Old  S.)   i;t3;     11  Jur.    10.  ^-  ^• 

A  l,eut..na„t   i„   the  navy   wa.s  a,.,H,i„t,.,l   I,,    th-  .i.n..nin...,it  ^rut  or 

upermtendont  on  board  a  transport  .shi,.,  Th.  Jujnt.r.     H..  wrot..  a  letter 

pacitj    to  tho  plaintiff,  th..   ,ua,.t..r  of   Th.  J„,,U,;..     Thi.s  was  l„.kl  alto- 
gether   unprivileged  ;    the    information    should    hav    been    given    to     ho 
Uovernmont   alone,  by   whom  the  .lef..,..lant   wa,-  ..,„pl„ved 
Iluruood   v.    OreL-n,   3   C.    &    i'     U| 
Wher..  the  defeated  candidat.,s  at  an  ..lecti.m  of  guardians  of  the  poor 
yote  and  signed  a  memorial,  accusing  a  succe«.sful  candi.lato  ..f  briborA- 
.  "d     reatmg    and   sent   it   to   tho   new   board   of  guar.lians.   who  h.ul    n'o 
uris  letion   in   the   matter   and   no  duty   or   interest   in   conn^tioi.    wi"h 
■t,  thi.s  wius  hel.l  not  to  be  a  privileged  ...mmuoi.ation. 

Hebditch   V.    Macllwaine  and  otherx.   [IH'M]   2   Q     li     54-    63 
L.  J    Q.  B.  587  ;    42  \V  .  1{.  422  ;    70  L.  T.  S2«  ;  58  J.  P.'620. 

innnl  f"lT'!"^'u*;"^  *"  ^^^  ^'""*  .Secretary  of  In.lan.l  a  report  of  an 
inquest  which  he  had  held  on  th.  U,!y  of  an  ...a-d,.,.  ,.u,.er,  and  at 
which  the  plaintiff  who  was  the  r..lievin.  otricer,  ha.l  .'v..!.  Jvidence. 
He  mentioned  in  this  report  that  the  parish  pri,  .t.  who  happened  to 
be  ,n  Court,  stated  publicly  at  the  con.lusi.m  ..f  plaintiHV  evidence,   'This 
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is  nothing  short  of  perjury."     Held,  that  this  portion  of  the  report  at 
all  events  was  not  privileged,  as  the  Chief  Secretary  could  have  no  interest 
in  hearing  Father  Callary's  opinion  of  the  plaintiff's  evidence. 
Lynam  v.   Oouing,  6  L.   R.   Ir.   259. 


II.  Where  the  defendant  has  an  interest  in  the  sitbject- 

MATTER  OF  THE  COMMUNICATION,  AND  THE  PERSON  TO 
WHOM  THE  COMMUNICATION  18  MADE  HAS  A  CORREflPOND- 
INO  INTEREST  OR  SOME  DUTY  IN  CONNECTION  WITH  THE 
MATTER. 

Every  communication  made  in  snch  circumstances  is 
privileged  by  reason  of  the  occasion.  (Per  Lopes,  L.J.,  in 
Hunt  V.  Gre'ot  Northern  Hy.  Co.,  [1891]  2  Q.  B.  at  p.  192.) 
In  the  same  case  Lord  Esher,  M.R.,  said  (p.  191) :— "  The 
occasion  had  arisen  if  the  communication  was  of  such  a 
nature  that  it  could  be  fairly  said  that  those  who  made 
it  had  an.  interest  in  making  such  a  communication,  and 
those  to  whom  it  was  made  had  a  corresponding  interest 
in  having  it  made  to  them.  When  those  two  things 
co-exist,  the  occasion  is  a  privileged  one,  and  the  (jues- 
tion  whether  it  was  or  was  not  misused,  is  an  entirely 
different  one." 

Such  common  interest  is  generally  a  pfaoiinrn  one ;  as 
that  of  two  customers  of  the  same  bank,  two  directors  of 
the  same  company,  two  creditors  of  the  same  debtor.  But 
it  may  also  l)e  proffssioutil,  as  in  the  case  of  two  officers  in 
the  same  corps,  or  masters  in  the  same  school,  anxious  to 
preserve  the  dignity  and  reputation  of  the  body  to  which 
they  both  belong.  In  short,  it  may  be  any  interest  arising 
from  the  joint  exercise  of  any  legal  right  or  privilege,  or 
from  the  joint  performance  of  any  duty  imposed  or  recog- 
nised by  the  law.  Thus,  two  executors  of  the  same  will, 
two  trustees  of  the  same  settlement,  have  a  connnon 
interest,  though  not  a  pecuniary  one,  in  the  management 
of  the  trust  estate.  So  the  ratepayers  of  a  parish  have  a 
common  interest  in  the  selection  of  lit  and  proper  oftiiors 
to  serve  in  the  parish,  their  salary  being  paid  out  of  the 
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rates.     So  relations  by  blood  or  marriage  have  a  common 
interest  in  their  family  concerns. 

The  "  common   interest "  must  be  one  which   the  law- 
recognises  and  appreciates.     No  privilege  attaches  to  gossip, 
however  interesting  it  may  be  to  both  speaker  and  hearer. 
(Hnmmi  v.  Wehh  ,-t  it.r.,  Car.  &  M.  104;  11  L.  .T.  C.  P.  129.) 
The  law  never  sanctions  mere  vulgar  curiositv  or  officious 
mtermeddling  in  the  concerns  of  others.     To  be  within  the 
privilege,   the    statement   must  be  such   as   the  occasion 
warrants,  and  mnst  tend  to  protect  the  private  interests 
both  of  the  speaker  and  of  the  person  addressed.     If,  in  fact, 
the  defendant  had  no  other  interest  in  the  matter  beyond 
that  which  any  other  educated  person  would  naturallvfeel, 
interference  on  his  part  would  be  officious  and  unprivileged. 
(Holhnll  and  amth,-r  v.  \yh,,lfh,'„d,  41  L.  T.  5H8.)     Again,  the 
mere   fact  that    one    party  has  contracted   to    supplv  the 
other  with  information  does  not  create  such  a   conimon 
interest   that  communications  made  in  pursuance  of  the 
contract  will  be  therefore  privileged.      {Moriulnsh  v.  I>„„ 
[15)08]  A.  C.  300  ;  77  L.  .J.  1\  C.  113  ;  <)•)  L.  T.  »54  ) 


lllUKtmtU>H». 

Tho  defendant  and  Alossr...  Wright  &  Co.,  his  l.unkors,  woro  Loth  i„- 
Tk  ."•  ?  S""?""'  *'"=  '"»"'H?-mont  of  which  th.-  l,ank..is  had  ..ntrustod 
to  the  plaint.ff,  thoir  solicitor.  A  confidential  l,.ttcr  writt.n  by  the  defen- 
mil^H  '  "^"'';,  ^^"Sht  *  Co.,  charging  the  phuntift  with  professional 
misconduct  ,n  the  m.inagement  of  such  concern,  was  held  privileged  by 
liord  Jillenborough.  ^ 

MDougatl  v.  Claridgp.  1  Camp.  207 
A   c^cdilor   of   the   plaintiff   may   cn.nn.ent   on    the    plaintilfs   n.ode   of 

the  plaintiff's  trade  debts. 

fhinman  v.  liigg.  1  Camp.   269.  n. 
\yhero  A.  and  B.  have  a  joint  interest  in  a  matter,  a  letter,  written  by 

thought'"'"        *",''T'"'  "  P"'*^  *"  "  ""•■'  ^•''''*'n"  thoreto,  is  privileged, 
though  It  may   refer  to  the  plaintiff   in  angry   terms. 

(ihipley  v.  Todhuntir,  7  C.  &  P.  6«(). 

Klinck  V.   Colhy  ami  nthirs.    I   Sirkels   ( Iti   N'.   Y.),    127    ,int,- 
p.  275. 

fkl^  Ki'""''  *!""  "PPoint"*!  truBtoo  in  liquidation  of  the  debtor's  estate, 
tne  aebtor  continuing  to  manage  his  former  business  for  the  benefit  of 
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the  estate.     A  letter  written  by  the  trustee  to  another  creditor,  cojn- 
nienting  in  very  sovere  ti'rma  on  the  debtor's  conduct,  is  privileged. 

SpiM   V.    3la»lr,  L.    K.    t   Ex.    232  ;     38   L.   J.    Ex.    138  ;    17 
W.  K.  805  ;     20  L.  T.  675. 
A  person  interested  in  the  proceeds  of  u  sale  may  give  notice  to  the 
auctioneer  not  to  part  with  them  to  the  plaintiff,  who  ordered  the  sale, 
on  the  ground  that  he  has  committed  an  act  of  bankruptcy. 

Blackham  v.  Piiffh,  2  C.  B.  611  ;     15  L.  J.  C.  P.  290. 
Baker  v.  Carrick,  [18941   1  Q.  B.  838  ;   63  L.  J.  Q.  B.  399  ; 
42  \V.  ]{.  338  ;   70  L.  T.  366  ;    58  J.  P.  669  ;  9  R.  283. 
A  bishop's  charge  to  liis  clergy  is  prima  facie  privileged,  although  it 
contain  defamatory  matter. 

Laughton  v.   Bishop  of  Sodor  and  Man,  L.   It.   4  P.  C.   495  ; 

42   L.   J.    P.   C.    11  ;     21   W.    R.   204  ;     28   L.   T.   377  ;    9 

Moore,  P.  C.  C.  N.  8.  318. 

A  communication  made  by  one  director  to  another,  as  to  the  misconduct 

of  the  company's  auditor  when  acting  as  secretary  of  another  company, 

is  privileged. 

Harris  v.  Thompson,  (1853)  13  C.  B.  333. 
The  reports  of  the  directors  and  auditors  of  a  company  printed   an<l 
circulated  among  the  shareholders  arc  privileged. 

Lawless  v.  Anglo-Egyptian  Cotton  Co.,  L.  R.  4  Q.  B.  262  ;  10 
B.  &  S.  220  ;  38  L.  J.  Q.  B.  129  ;  17  W.  R.  498. 
A  solicitor,  acting  for  some  shareholders  in  a  company,  printed  and  sent 
to  the  shareholders,  but  to  no  one  else,  a  circular  reflecting  on  tho  pro- 
motors  and  directors  of  tho  company,  and  inviting  the  sharoholdors  tn 
meet  and  di.scuss  tlieir  position  and  take  measures  to  protect  their  common 
intort^fts.      Held,   that   such   publication    was   privileged. 

Qmirtz   Hill   Gold    Mining   Co.    v.    Beall,   20   Ch.    D.    501  ;    .51 
L.  J.  Ch.  874  ;  30  W.  R.  583  ;  46  L.  T.  746. 
The  chairman  jf  a  society  at  a  meeting  of  its  members  was  asked  ques- 
tions us  to  the  conduct  of  the  manager  oi  a  local  branch  ;  he  stated  in  reply 
what   he  had   himself  observed,      field,  that  the  occasion   was  privileged. 
There   was   no   evidence  of   malice.      Nonsuit. 

Slott  V.  Eviins,  (1887)  3  Times  L.  R.  693. 
Tho  defendant  was  chairman  of  the  Board  of  Guardians  of  tho  rnion 
in  which  was  include<l  a  parish  for  which  the  plaintiff  was  collector  "f 
rates.  At  a  moetinfr  of  tiie  Board  the  defendant  used  words  clefamatoiy 
of  tho  plaintiff  in  his  office  of  collector.  Hold,  that  in  view  of  s.  tij 
of  the  Poor  Law  Ann  iidmcnt  Act.  1844,  the  Hoard  had  an  interest  ui 
the  proper  collection  of  rates  within  their  Union  and  that  the  occasimi 
was   privileged. 

Mapey  v.  Bakrr.  (1!H)9)  73  J.  P.  289  ;   7  L.  (1.   R.  636. 
\  caution  sent  by   the  committee  of  a  charity  to  all   the  subscribers, 
rtarninjf  thcni   not    to  pay   their  subscriptions   in   future   to  the  plaintiff, 
tho  former  coUei !  n-,   who   "  was   found    unworthy  of  confidence,  and  di.s- 
mi.Hsed,'    is  priviK^ged. 

Oiimteit  v.  Oilhrrl.  iiiiil  i,lhrr.t.  (>  dray  (72  Mas-.),  94 
Tho  plaintiff  w»s   agent   for   an   itisurance   company  ;    he   resigned   that 
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post,  and  the  socretary  of  the  company  then  sent  a  cirnnlar  to  all  policy- 
holders who  had  insured  through  the  plaintiff,  asking  them  in  future  to  pay 
their  premiums  to  another  agent,  us  the  plaintiff's  agency  "  has  been  closed 
by  the  directors."     Held,  a  privili-i^ed  communication. 

Nevill  V.  Fine  Art  and    Icnpral  Ininrance  Co.,  (C.  A.)  [1895] 
U  Q.  B.   156  :   64  L.  J.  Q.  13.  681  ;   72  L.  T.  525  ;   (H.  L.) 
[1897]  A.  C.  68  ;    66  L.  J.  Q.  B.  195  ;  75  L.  T.  606. 
Smith  V.   Crocker.  (1889)   5  Times  L.   H.   441. 
Oallaghvr  v.   Murton,  (1888)  4  Times  L.   R.  304. 
A  communication  from  a  firm  of  brewers  to  the  tenants  of  their  public- 
houses,   refusing  to   accept  any   longer   in   payment  cheques   drawn  on   a 
particular  bank,  is  privileged. 

Capital  and  Cmiiitien  Bank  v.  Ilfnty  and  Sonn,  (C.  A.)  5  C.  P.  D. 

514  ;    49  L.  J.  C.   P.   830  ;   28  W.  R.  831  ;   43  L.  T.  651  ; 

(H.  L.)  7  App.  Ciks.  741  ;  52  L.  J.  Q.  B.  232  ;   31  W.  R.  157  ; 

47  L.  T.   662. 

Defendant  was  a  life  governor  of  a  public  school  to  which  the  plaintiff 

supplied  butcher's  meat  ;   defendant  told  the  steward  of  the  pchool,  whose 

duty  it  WHS  to  examine  the  meat,  that  plaintiff  had  been  known  to  sell 

lia<l  meat.     Field,  a  privileged  communication. 

Ilumphrfi/s  v.   Stihwell.  2  F.  &  F.   590. 
And   see  Crisp   v.   Oill,   29   L     T.    (Old  S.)   82. 
Several    fictitious   orders   for   goods   had   been    sent   in   the   defendan' 
riiuno  to  a  tradesman,  who  thereupon  delivered  tlic  goods  to  the  defendant. 
The  defendant  returned  the  goods,  and  being  shown  the  letters  ordering 
thcni,  wrote  to  the  tradesman  that  in  his  opinion  the  letters  were  in  the 
plaintilT's  handwritin".     Jlcld.  that  this  expression  of  opinion  was  privi- 
leged, a.s  both  defendant  and  the  tradesman  were  interested  in  discovering 
the  culprit. 

Croft  v.  Stf'irm.  7  H.  &  N.  570  ;  31  L.  J.  Ex.  143  ;  10  W.  R. 
272  ;  5  L.  T.  683. 
It  has  recently  been  hold  in  the  Privy  Council  that  where  a  mercantile 
agency  or  trade  protection  society  supplies  information  to  ifs  customers 
as  a  matter  of  business,  and  in  pursuance  of  a  contract  to  supply  such 
information,  though  in  response  to  a  confidential  inquiry,  there  is  no 
privilege. 

Macintosh  v.  Dun.  |1908]  A.  0.  390;  77  L.  J.  P.  C.  113; 
99  L.  T.  64  :  24  Times  L.  R.  705. 
A  proniinenl  member  of  the  churcli  of  .St.  Barnabas,  Pinilieo.  went  to 
stay  in  the  vacation  at  Stockcross,  in  Berkshire,  and  so  conducted  himself 
there  as  to  gravely  offend  the  parishioners.  Letters  passing  between  the 
curate  of  St.  Barnabas  and  the  incumbent  of  Stockcross  relative  to  the 
charges  of  misconduct  brought  again.st  the  plaintiff  were  hold  privileged, 
..«  both  were  interested  in  getting  at  the  truth  of  the  matter. 

Whiii'lry  v.   Adams,  15  C.   B.  N.  S.  302  :   33  L.  .T.  0.  P.  89  ; 

10  .Tur.  N.  S.   170  :   12  W.  R.  153  ;  9  L.  T,  4N3. 

The  defendant  had  a  dispute  with  the  Newry  Mineral  Wafer  (Company, 

which  they  iigreed  to  refer  to  "  some  respectable  printer  who  should  bo 

indifferent  between  the  parties,"  as  arbitrator.     The  manager  of  the  com- 
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panj  nominated  the  plaintiff,  a  printer's  commercial  traveller.  The 
defendant  declined  to  accept  him  as  arbitrator,  and,  when  pressed  for 
his  reason,  wrote  a  letter  to  the  manager  stating  that  the  plaintiff  had 
formerly  be(!n  in  the  defendant's  employment,  and  had  been  dismisstnl  for 
drunkenness.  The  plaintiff  thereupon  broiit^ht  an  action  on  the  letter  as  a 
libel  on  him  in  the  way  of  his  trade.  Ildd,  that  the  letter  was  privi- 
leged, ns  both  parties  were  int4'resteil  in  the  .seh'ction  of  a  proper  arbitrator. 

Hohb»  V.  Bryeri,  2  L.   H.  Ir.  496. 
If  a  parish  officer  seeks  re-election,  charges  as  to  his  previous  conduct 
in  the  oflSce  made  against  him  at  the  parish  meeting  for  the  nomination 
of  officers  are  privileged. 

George  v.  Ooddard,  2  F.  &  F.  68t». 

Kershaw  v.  Bailey.  I  Exch.  743  ;   17  L.  J.  Ex.   129. 

See  Senior  v.   Mcdland,  4  Jur.  N.  S.    1039. 

Pierce  v.  EUis,  6  Ir.  C.  L.  K.  55. 

Bennett  v.   Barry,  8  L.  T.  857. 

Harle  v.  Cathcrall.   14  L.   T.  801. 
So  are  such  charges  made  to  a  voter,  or  even  to  the  wife  of  a  voter. 

Wisdom  V.   Brown,  (1885)   1  Times  L.   R.  412. 
Where  the  officers  of  any  town  claim  to  be  reimbursed  moneys  cxpemlcl 
by  them,  any  statements  made  at  a  town  meeting  by  ■x  latepaycr  wliicli 
tend   to   show   that   the  expenses   were   not   properly    'ncurred,   and  ought 
not  to  bo  charged  on  the  rates,  are  privileged. 

fimith  V.  Iliggivs,  16  Gray  (82  Mass.),  251. 
.\  jpu'sh  meeting  was  called  to  investigate  the  .iccounts  of  the  parish 
constii'i  e  ;  one  ratepayer  w.is  unable  to  attend,  .so  he  wrote  a  letter  to  I"' 
rc.au  io  the  meeting  concerning  the  constable  ami  his  accounts.  TIiIh 
letter  was  held  privileged.  For  hail  he  attended  the  meeting  and  made  tli" 
same  charge  orally,   such  speech   would  have  been   privileged. 

Spencer  v.    Amrrfon.   1    Moo.   ft  Rob.   470. 
But   a   personal    attack   on    th<'    private   character   of   a   candidaio   :il    ;i 
parliameiitarj'  election  is  not  privileged  {ante,  p.  208). 

Diinrnmhe  v.   Dnnirll.  8  C.  &  P.  222  :   2  .fur.  32  ;    1   \V.   W.  A 
H.  101. 

.Sir  Thomas  CInrges  v.    Rone,  3  Lev.   30. 

Ifnw  V.   Prin,  Holt,  (i.VJ  ;     7  Mod.    |07  :     2  Salk.   091;     2  \A. 
Raym.  812  ;    1  Brown's  Parly.  Cas.  64. 

Onslnw  v.   Home.  3  Wils.   177  ;   2  W.  Bl.  750. 

nnnvood  V.   Sir  /.   Astley.  1  B.  &  P.  N.  B.    17. 

Pankhiirst   v.    flamilton.  (1887)   3  Timcn  ],.    U.   500. 

And  see  the  Corrupt  .-incl  Illegal  Practices  Prevention  .'Vet.  ISIi'i 
(58  A  50  Vict.  e.  40),  poaf,  pp.  437,  461. 
A  member  of  Parliament  gave  notice  that  ho  would  ask  in  the  House  ef 
Commons  why  the  plaintiff,  a  colonel  in  the  army,  h.ad  been  disniissiMJ  ; 
thereupon  the  ilefenilant,  the  plaintiff's  superior  officer,  who  had  lur  ri 
instrumental  in  procuring  his  ilisc'liarge,  callcrl  on  the  ineniber,  whom  In 
knew  well,  to  explain  the  truo  f.icts  of  the  case.  Lord  Campbell,  ('■f.. 
held  the  occasion  privih^ed  ;  but  the  jury  founil  it  was  done  malicioii.~ly, 
and  awarded  the  plaintiff  200f.   damages. 

Dickson  v.  Earl  of  }Vilton.   1   F.  &  F.   419. 
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A  bona  fide  communication  between  a  men.^.r  of  Parliament  and  his 
constitu.-nU.  on  a  matter  of  political  or  local  in'  Test  is  privilege  i  •  such 
as  a  report  of  any  speech  of  his  circulated  privately  among  his  con- 
stituents for  th..,r  information.  Per  Lord  Campbell,  C..T.,  and  Crompton 
J.,  in  '^      ' 

Davison  v.   Duncan,  7  E.  4  B.  233  ;    26  L.  J.  Q    B    107 
And  Cockburn,  C.J.,  in 

Wa»on  V.  Walter.  L.  R.  4  Q.  B.  95  ;  8  B.  &  S.  7;tO  ;  38  L  J 
Q.  B.  42  ;  17  W.  R.  169  ;  19  L.  T.  416. 
But  a  judge  of  the  Bankruptcy  Court  and  an  opposing  creditor  have 
no  such  common  interest  in  the  case  of  an  insolvent  debtor  as  to  render 
privileged  a  letter  written  by  the  creditor  to  the  judge  previously  to 
the  hearing  of  the  case.  Writing  such  a  letter  is  indeed  a  contempt  of 
Court.  ^ 

Oould  V.  Hidme,  3  C.  &  P.  625. 
So  the  agents  of  the  rival  candidates  at  an  election  have  no  common 
interest,  at  all  events  after  the  election  is  over. 

Dickeaon  v.   IlilUard  and  another,  \,.  R.   U  Ex.   79  •    43  L    J 
Ex.  37  ;  22  W.  R.  372  ;  30  L.  T.  190. 
A   confidential   con.sultation    between   a   vicar   and   his   eurate  as  to   the 
eourso  which   the   Vi.ar  ought  to  adopt  in   an   eoelesiastieal   matter  wad 
held  privileged  in 

Clark  v.    Molyneux,   3  Q.    B.   D.   237  ;    47   L.   J    Q    B     ''30  • 

26  W.  R.  104  ;  36  L.  T.  466  ;  37  L.  T.  694  ;  14  Cox,  C.  0.  10. 

And  see  Bell  v.  Parke,  10  Ir.  C.  L.  R.  279  ;    ante,  p.  262. 

But  where  a  rector  sent  to  his  parishioners  a  circular  letter  warning 

them  not  to  send  their  children  to  a  school  which  plaintiff  had  opened  in 

the  parish  against  the  rector's  wishes,  and  in  opposition  to  the  rector's 

parish  school,  it  was  held  that  no  privilege  attached. 

Oilpin  V.  Fouler,  9  Exch.  615  ;  23  L.  J.  Ex.  152  •  18  Jur 
293. 

Tf  a  clergyman  or  pari.^h  priest,  in  the  course  of  a  sermon,  "  make  an 
example  '  of  a  member  of  his  flock,  by  commenting  on  his  misconduct, 
and  either  naming  him  or  alluding  to  him  in  unmi.st,ikable  terms,  his 
words  will  not  be  privil.^ged,  although  they  were  uttered  bomi  fide  in 
the  honest  desire  to  reform  the  culprit,  and  to  warn  the  rest  of  his  hearera, 
and  although  the  congregation  would  probably  l,o  more  interested  in  this 
part  of  the  discourse  than  in  any  other.  If  the  words  be  actionable, 
tlio  clergyman  must  justify. 

Magrath  v.   Finn,  It.  R.    11   C.   L.    152. 

Kinnnhan  v.    MrCullagh,  ib.    1. 

R.  v.  Knisht,  (1736)  Bacon's  Abr.  A.   2  (Libel). 

And  see  Oremwood  v.  Prick,  cited  in  Cro.  Jar.  91,  as  overruled 
by  Lord  Denman,  12  A.  &  E.  720  ;   ante.  p.  0. 

But  where  a  large  number  of  persons  have  an  interest 
more  or  less  remote  in  the  matter,  defendant  will  not  be 
privileged  in  informing  them  all  by  circnlar  or  otherwise, 
unless  there  is  no  other  way  of  effecting  his  object.    Thus, 
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in  the  case  of  most  societies  there  is  a  council,  or  a 
managing  committee,  or  a  manager,  or  a  body  of  trustees, 
or  directors;  and  communications  made  confidentially  to 
them  will  be  privileged  which  would  not  he  privileged  if 
addressed  in  the  first  instance  to  the  whole  body  of  snb- 
sciibers  or  shareholders.  '*  Such  a  communication  as  the 
present  (a  charge  against  the  medical  officer  of  a  poor  law 
iinion)  ought  to  be  confined  in  the  first  instance  to  those 
whose  duty  it  is  to  investigate  the  charges."  (Por 
Mellish,  L.J.,  in  Purcell  v.  Sowler,  2  C.  P.  D.  at  p.  221.) 

If  a  subscriber  to  a  charity  has  any  complaint  against  the  medical 
man  employed  hy  that  charity,  he  should  not  address  his  complaint 
in  the  first  instance  to  the  whole  Iwdy  of  subscribers.  "There  may 
be  a  thousand  subscribers  to  a  charity,"  observed  Lord  Denman, 
C.J.,  in  Martin  v.  StroMi,  (183())  5  A.  &  E.  p.  538.  "  Such  a  claim 
of  privilege  is  too  large."  But  any  representation  made  to  the 
managing  committee  would  be  privileged.  And  if  the  subscriber 
deems  it  necessary  in  the  interests  of  the  charity,  he  may,  after 
due  notice  given  to  the  medical  man,  appeal  from  the  decision  of 
the  committee  to  the  general  body  of  subscribers.  (Martin  v. 
Strong,  5  A.  &  E.  635,  as  explained  in  Nine  v.  Seinll,  3  M.  it  W. 
297.)  But  if  a  subscriber  has  a  charge  to  bring  against  the  com- 
mittee or  the  directors,  he  is  entitled  to  address  himself  to  the  whole 
body  of  subscribers  or  shareholders  in  the  first  instance.  ((Juart: 
IliU  Gold  Minimi  Co.  v.  Ikall,  20  Ch.  D.  501 ;  51 L.  J.  Ch.  874  ;  HO 
W.  R.  583  ;  40  L.  T.  746.) 

Illii»t  rations. 

A   letter   written    by   a   subscriher   to   a   charity   to   the    committoc  of 
management  of  the  charity  concerning  the  conduct  of  their  secretary  in 
the  management  of  the  funds  of  the  charity  is  privileged. 
Maitland  v.    liramwell,  2  F.   &   V.   ()2;t. 
See  also  HarUrrll  v.   Vospji,  3  I,.  T.  275. 
Any  statement  made  by  a  director  of  a  company  to  hia  fellow-directorti, 
as  to  the  conduct  and  chara(!ter  of  their  auditor,  is  privileged,  though  it 
relates  to   hia  conduct  with   referenoc  to  another  company,  of   which  ho 
was  secretary  and  not  auditor. 

llarriH  v.   Thompson,  (185:i)   13  C.   B.  .l:!:!. 
But   a   statement   made   by   one  private   shareholder   in   a  company   Ut 
another  about  a  man  who  \va-  formerly  ^n^ineer  t-o  the  company  Jiiid  wnlly 
mismanaged  its  affairs  is  not  privileged. 

Brook*  V.  Blanthard,  1  Or.  &  M.  77«  ;    3  Tyrw.  844. 
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Defendant,  who  was  a  sergeant  in  a  voluntwr  corps,  of  which  plaintiff 
also  was  a  memb<>r,  representod  to  the  comnnttc.  f,v  whom  th<!  general 
buHiness  of  the  corps  was  conducted,  that  plaintiff  was  an  unfit  person  to 
bo  permitted  to  continue  a  member  of  the  corps  ;  that  he  was  the  exa-u- 
tioner  of  the  French  king,  Ac.  Lord  Ellenborough  held  thr  ...nimnniratioii 
privileged. 

Barbaud  v.  Uookham,  5  Ewp.    109. 

See  Bell  v.  Parke,  10  Ir.  C.  U.  H.  279  ;  11  Tr.  V.  L.  R.  AVA 
But  for  one  member  of  a  charitable  institution  to  send  round  to  all 
♦ho  subscribers  a  circular  calling  on  them  "to  ri.jr.t  thr  ui.w..itl,y  .lii,,,, 
of  Miss  Hoare,"  and  stating  that  "  she  squandered  away  the  moaey  which 
she  did  obtain  from  the  benevolent  in  printing  circulars  abusive  of  Com- 
mander  Dickson,"  the  secretary  of  the  institution,  is  libellous,  and  not 
privileged. 

Boare  v.   Silverlock,  (No.    1  ;    18-18)    i;>  Q     U    024  ■    17  I     J 
Q.  B.  306  ;    12  Jur.  695. 

There  is  in  many  professions  and   trades  a  conneil  or 
committee,  which  acts  as  a  kind  of  domestic  tribunal ;  it 
settles  disputes  between  members,  and  sometimes  disputes 
between  a  member  and  an  outsider  who  chooses  to  apply  to 
It ;  It  regulates  other  matters  which  concern  the  members 
of  that  profession  or  trade  as  a  whole.    So.  in  many  religious 
sects  there  is  a  synod,  or  asseir'.ly,  or  other  organisation, 
which   often  exercises  similar    ainctions;    its  jurisdiction 
dependmg  solely  on  the  consent  of  the  members.     All  com- 
munications or  complaints  properly  made  to  such  a  body 
all  evidence  laid  before  it,  and  its  discussion  of  such  evi- 
dence, are  privileged;  and  so  is  the  announcement  of  its  final 
decision  to  the  members  of  the  sect,  profession,  or  trade. 
Such  privilege  is  based  on  the  fact  that  all  concerned  have 
a  common  interest  in   the   reputation  of  their   sect    the 
honour  of  their  profession,  or  the  prosperity  of  their  trade, 
and  have  created  this  body  to  represent  them,  and  clothed 
It  with  certain  powers  to  protect  their  interests.     A  confi- 
dential relationship  is  thus  established,  which  is  in  itself  a 
ground  of  privilege :  see  aiit<;  p.  259. 

The  Benchers  of  each  Inn  of  Court  have  similar  powers  over 
barristers:  the  Committee  of  the  Stock  E.xchange  has  jurisdiction 
over  brokers  or  jobbera  who  are  members  of  the  House.  All  com- 
munications properly  addressed  to  either  body  are  privileged.    And 
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it  is  Bubniitted  that  either  body  miiy  safely  declare  ita  ilecision  to  the 
members  of  its  society — the  Benchers  may  screen  the  name  of  u 
man  whom  they  have  disbarrfd :  the  Committee  of  the  Stock 
Exchange  may  post  the  name  of  a  man  whom  they  have  declared 
a  defaulter.  We  know  of  uo  decision  on  the  point,  but  the  case  is 
analogous  to  Hunt  v.  (heat  Sorthern  liailuaf/  Co.,  [1891J  2  Q.  B. 
18y ;  GO  L.  J.  g.  B.  498 ;  55  J.  P.  284,  048. 


1:1 


Illustrationit. 

The  defendants  wuru  tin;  chairman  uiiil  committeo  of  an  association 
formed  in  1862  by  unilurwriterti  ut  Liverpool,  similar  to  the  London 
"  Lloyd's,"  and  called  '"  The  Undnrwriters'  Registry."  The  plaintifff  wen* 
members  of  the  association  und  owners  of  an  iron  steiinighip.  The  defen- 
dants had  originally  classed  the  p?  lintiffs'  ship  us  "A  1  "  ;  but  subse- 
quently, in  consequence  of  some  ulti'rations  wliich  the  plaintiffs  made  in 
thoir  vi'ssel,  and  to  which  thi!  defu ndants'  survnyor.^  objected,  they  published 
it.s  name  in  thi'ir  list  with  tho  words  "  Cliuw  suspended,  1871"  agaaast.  it. 
This  list  was  publishetl  by  tho  defendants  only  to  subscribers  to  the 
a.s8ociation .  Held,  that  the  defendantj  had  a  right  to  suspend  the  class 
until  the  plaintiffs  altered  the  ship  according  to  their  requirements,  and 
also  to  publish  to  their  sub8cril)ers  the  fact  that  the  ship's  class  had 
so  been  suspended. 

Clover  V.   Hoyden,  L.  R.   17  Eq.   190  ;   43  L.  J.  Ch.  665  ;   2- 
W.  R.  254  ;    29  L.  T.  639. 

Complaints  having  constantly  arisen  among  manufacturers  of  aeruttd 
and  mineral  waters  that  tho  bottles  marked  with  the  name  of  one  manu- 
facturer wore  filled  with  waters  made  by  another,  a  Minerii  ""^"jter  Hottlu 
Exchange  and  Trade  Protection  Society  was  formed  to  put  a  a\,  ■  to  this 
practice.  The  rules  of  the  society  provided  that  the  council  of  the  society 
should  have  power  to  refer  to  arbitration  any  claims  or  demands  qgainst  tho 
society  or  its  members  :  that  every  member  should  be  required  to  forwar<l 
the  objects  of  the  society,  and  to  report  to  the  secretary  of  the  sooictv 
all  such  information  respecting  the  proceedings  of  any  member  in  posses- 
sion of,  or  otherwise  dealing  improperly  with,  tho  bottles  or  boxes  of 
any  member,  or  doing  any  act  or  acts  calculat»>d  to  injure  tho  trade. 
The  plaintiffs  and  dcfend.ints  were  both  largo  mineral  and  aerated  water 
manufacturers,  and  both  were  mcniliors  of  the  society.  The  dt^fenJants 
wrote  to  the  secretary  of  tho  society  complaining  that  the  plaintitTs 
systematically  and  habitually  fillc<l  oth<!r  people's  bottles,  especially  the 
defendants',  with  liquids  of  their  own  manufacture.  Henn  Collins,  J., 
held  the  letter  privileged,  on  the  ground  that  the  defendants  had  a  right 
to  put  forward  their  complaint  in  the  way  they  did,  as  the  society  was 
the  tribunal  which  both  plaintiffs  and  defendants  had  chosen  to  create 
for  that  very  purpose. 

White  and  others  v.   Bntry  &  Co..  (1892)  8  Times  L.   11.  698. 

Where  the  committee  of  a  lodgi-  of  Freema-sons  expelled  the  plaintiff 
from  the  lodge,  and  plaintiff  appealed  to  the  Qrand  Lodge,  the  oommittee 
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wrrn  hrUl   justifiod   in    printiiis;   and   rirniluti 
tho   (fi;iii«l    Lodf;.',    u    pamjihl.t   jiistilyiiif,'    tli   .. 
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.such   woru.s   arc   als 


ray    (m  Mas.s.),  -IH-l 


|>.   Court)    ITS. 
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310. 


not  a  nicuihcr  of  fin,  churcli,  wh^ 


iniatory   of   .sonio  third   person   wjio   is 


Vnomh.t 


iifsidi 


Th. 


Hoso.    K    Jih.ckford    (Indiana),    I.; 
iS.'c  in  En-hind,  II.  v.   Hurt,  1   \\  ,„.   m.   3n« 


own.r  of  a  racchorso  does  not,  l>v  rcfcri 


of  tho  rau.'  lucctin" 


ni,'  a  dis|.ut('  to  the  .stcwai-ds 


tho   I! 


aulhoriso  the   i>ulilication   .d'  the   sfeward 


icing  (  ahndar.      And   no   privile-..  affachcs  fo  suci 
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So  when'  tlie  plaintiti 


.    I'Atixoii  and   Wviilliirhi/.    (I'.MIl)    l,S  Times    I 


decision 
report. 


was  a  memher  of  a  provinci.il   as.send.lv  of 
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.  .    .-  -•    ■--    -   (."■""' '11    as.semoiv  ol   con- 

Sre^Mt,on,al  m.nisfers,  a  re,.o|„(i,„.  ,,,o|,„s,.d  ,d  a  meefi,,^,  .,f  |l,af  a.ssemhlv 

severely  consuiin,  fho  plaintiff,  and  aM  s, dies  made  the, i,  aro  ^riv  ^ 

irl  1   M    r        H 1'"  n' '■  "'"  '■'■^"'"''""  "'  ""■  •'•-"'Inafioual  p  pers. 

!^,ntM-ff  V.   .S7e.,.e„.,.   :,l    Vermont,   .501  :    ;(,    .\„„r.    I{.   09S. 
S/nnllrjff  V.    /VrAcr.    l;!0  Jiass.   J'CJ  :    :i!)  Amer.   J{     4.54 
And  .see  Olir<r  v.   Jl,  iitiiir/c.  3  Taunt.   4.50. 

SM,n„„ls  n,r.ss„n,  to  ,„oU;l    h,M„l,wfs  prinitr   liilny.ts. 
It  is  not,  however,  nems.sar.v  that  there  should  ahvavs  he 
a  common  or  correspondinjr  i„to,e,st  in  tlie  defendant  and 
the  person  to  whom  he  makes  the  commnnieation.     It  is 
sufte.ent  if  the  defendant  has  an  interest  and  the  other 
person  a  duty  in  the  matter.     The  defeiulant  is  entitle.!  to 
<lofend  his  interests;  and  any  commnnieation  is  ...ivileaed 
wlmhadne  regard  to  his  own  interest  renders  necessary 
tint  such  a  communication  must  he  addres.sed  to  ..ersons 
who  have  either  some  interest  in  tlu-  matter,  or  some  duty 
to  pt^form  in  connection  with  it.     And  even  then  it  inu.st 
clearly  appear  not  m.Tely  that  sotne  such  communication 
was  fiecessary,  but  that  he  was  compelled  to  nnike  a  com- 
munication which  was  defamatory.     If  he  could  have  done 

O.L.8. 


aiM) 


vr.i /. itih:i>  nil vn. kok. 


(ill  that  his  duty  or  intert-st  demauded,  without  Hk'Uing  or 
Hlandcring  the  i)lrtintitf ,  the  words  are  not  privitogeit.  Thus, 
it  is  souiflinies,  though  very  st'ldom,  ncct's^ary  for  a  man 
in  s(>lf-deft'nce  to  adv('rtis(>  his  private  concerns  in  the 
pulthc  press:  it  may  be  the  only  way  of  effecting  his  olijcct; 
and,  if  such  object  is  a  hiwful  one,  the  publication  in 
such  a  case  is  privileged.  But  if  it  was  not  necessary  to 
advertise  "t  all.  or  if  the  defendant's  object  could  have  been 
equally  well  effected  by  an  advertisement  which  did  not 
contain  any  words  defamatory  of  the  plaintiff,  there  is  no 
privilege,  (llmini  v.  Cinonn;  '1  Stark.  '2'.(7 ;  and  Lnii  v. 
I.oirsoii,  i  A.  it  E.  7'.>o,  overruling  or  explaining  Ihlnnii  v. 
Jinirs,  4  Ksp.  I'.H  ;  Siorklrii  v.  ( 'liiiii'iil,  -1  JJing.  1()2 ;  //<•<«/  v. 
Ilrisco,-  ,'t  iix.,  r>  C.  &  r.  4H.'5.) 


llliinlrdtiiinit. 

Tlio  i)laiiititT,  a  tiiuli'r,  ompluycd  an  auclioiifr  tu  mU  dft'  hin  giKxls,  ainl 
iithciwiso  (oiuliiitcd  liiinsi'lf  in  siirli  a  way  tliat  Ills  cioilitiirs  rcawinalily 
I'ciiicluili'il  that  111'  lia'l  coiuniittcil  an  act  uf  lianki  iipti  y.  <>ni'  of  them, 
till'  d(  fondant,  tlu'ifupun  i^cnt  the  auLtiinioiT  a  ncitioe  not  to  pay  o\.  i 
till'  |iri)ciT<ls  of  the  sale  to  tlu'  plaiiililT,  ''  lii'  liaviii'j  I'omniiKi-d  wii  ai  (  ul 
bankruptcy."  JIvId  liy  tlii^  majority  of  tin-  Court  of  ('.  V.  that  thi- 
notice  was  privileged,  as  being  made  ill  the  honest  dufenco  of  defendant  s 
own  interests. 

lllarkimm  v.   riifjh.  2  ('.    H.  Gil  ;    'Jj  1-.  J.  (!.    1'.   2'.M). 
So  while  an  agent  in  temperate  language  claims  a  ri'jht  for  his  princiiiil 
(If  a  solicitor  for  his  client,  the  occasion  is  privilivge*!. 
Iltirijrinc  v.    /.»   liirion,  4   liurr.    242li. 
Sl,n,;„;l  V.    y„i,,ifj.   h.    J{.    5  U.    1'.    122;    3'J   L.    J.    C    I'.   .'*-< 

IH  \V.  Ji.   •I'.t2  ;   22  L.  T.   lOH. 
Ildker  V.   Canick.  \W.H\   1   (J.   1!.   SliS  :    «a  L.   J.   (1.    If.   WW: 
42  W.    If.   3;)«  ;    7(1   L.  T.   ;!(Hi  ;    5h  J.   1'.  (iO'J  ;    9  J{.   2n:1. 
Kvi  11   if  the  agent  has  no  expriss  authority. 

WdtsoH  V.    Urynult' :.  Moo.  &  Alal.    1. 
Deliviry   to  a  third   piT-oii   for   yrvice  on   the   plaintiff  of  a  .-latutmy 
notic  under  tho  Insolvent  Act  of  ISO'.)  (Nova  .Scotia)  is  prima  fmir  privi- 
leged,  if   it    tx"  mule    boriii  fi'le  with   the  object   of  protecting  the  deirii- 
daiit's   rights. 

Hunk  <</   lliili'ih    S'njtli   Auh  rira   v.   Slrnnff,   1    App.   Cas.   Ml: 

:i4  1,.  T.  027. 

Tho  defend  cut    had    di~lli>.-..^,'d    t!le    piiilititl    flom   iii^  .seivice  on   Mlspii  i "li 

of    theft,    and    upon    th"    plaiiitilT    cnming    to    his    counting-houso    for    his 

wages,   call  d    in    two   other   of   his   servant-i,    and    aldressing   them    in   tlii- 

presence  of   th"   plaint ilf,  saiil,   "  1   have   disntissc;d  that   man   for  robbing 


PBIVATE  I.VTK/IEST.  ._,„, 

me :   do  not   «poak   to   him  »ny  more,  in   public  or  in    private.  ..r    I    .h.ll 

provt-nt  h.«  servants  f,om  associating  with  such  a  person    ^"''^'^"''^  ^ 
Somerville  v.  naukin,.  10  0.   B.   583  ;    20  L    J    O    P    ni  • 
16  L.  T.  (Old  8.)  283  ;    15  Jur.  450.  ' 

And  ^.e  Ma„by  v.  Uill.       )  18  C.  B.  3«  ;  23  L.  J  C    |.   •..„  .  .,  ,,„ 
/-M^lmrwl  V.  II7«,  )      N.  8.  UMH,  ,„.te,  p  272    '  ""    '  " 
Tho  occup.or  of  a  houso  may  complain  to  the  landlord  or  his  .«ent  of 
tho  workmen  ho  has  sent  to  repair  tho  house  ^ 

Toogood  V.  Spyring.  1  C.  M.  &  J{.   181  ;   4  Tyrw    58' 
Aine  V.  Scwell,  3  M.  &  W    297  '       "' 

A  customer  may  call  and  complain  to  a  tradosman  of  tho  ,.o„,U  he  sun 

po.8iMi,  and  in  mod-rato  language.  "  *""  '"'''*"^  "» 

Odd;/   V.    Zrf.    Cio.    /'r,,,/,./,    4    p.    &    j,     ,y^y 
Cr/sp  V.  Gr,7/,  29  L.  T.  (Old  ,S.)  8' 

in:;^or::r:;;;Tr^ ;?  fir 'rr^  t^-  r^  "7  -"-^  -^"-  •" 

of  her.  °  '  ^  "  l>art.(ul„r  master  in  command 

;^:.::'ri:np:r.'-^a^;:;'-;:r^^^ 

desi.:  of  .^m  „.'"ho  ,z;S  "T^'T" ;' ""' ""''  '"'^  '-"'<=-- 

tl.at   it   .as   for   (i.^l^^Tl^J^^'J^^'^r'T^''"''"'^'^^    ""'^ 
l.ubli.shed.  ^  '^    "'"'    '*'"'■''   "'*''"t   H    «as   in   fact 

been  o^be^.M  1/ 1^  d    .r*^^?:,:;^  '"t'  T  "^^  '"""^•"'  ""'>'  '^^ 
larly  at  his  office      /L/H  '  f  !.  ^  f  """  ''""-'  -*''"  """'"J''-'  ''"'»"- 

t'>e  clerk.     Damages,  JooV.  "      '"        "'"'  "*'"'  "  -'■^'''"'""•^  '''-'  "" 

f/»rfcn  V.  Wcstlakr.  Moo.  &  JJ,,1.  ^61. 


III. 


-Communications  mai.k  ,n  selk-dkkknck,  A-c. 


In    Hd.lition  to  the  cases  i„  wh,Vh  tl.o  p.ivil,...   arises 

(»\viii«  to  tliH  ..xistenco  of  n  ,l,.fv    ,.    f 

.u    IS  a  da.s  of  cases  which  may  he  ^nou,.e.l  un.ler  the 

ea  1  of  legitimate  self-defence.     \\  here  an  attack  has  hee„ 

made  on  the  defendant  he  k  entitled  to  answer  it  and  to 

u  2 


2)»a 


"*  At  ,/•  !/■'!>   I'ltlVIl.EOh:. 


I'M 
h  I 


ii 


comiuiininitc  Ih.h  iinswfr  to  all  who  iH-iinl  tli.-  iittatk. 
Kvcrv  mail  luis  a.  rif/lit  v>  '!•  U'IkI  his  charartcr  aK'uinst  falw 
aspt'isio'i ;  foiiminuiiati  US  iiimlr  in  fair  M-lf-cU'ft'ncc  an- 
tiuTcfon- |irivilc^nl.  If  t!"  (  .iarK»'  was  iiiach-  only  in  the 
hearing'  of  two  or  thrcr  imt—  ^  th«'  reply  thereto  sh«»ul<l  as 
far  as  possihle  he  iiniiti-i  i<>  U.o-;e  persons.  Hut  where  the 
attuek  has  lieen  made  .'.  ■  p  'li  ie  oteasioJi  or  in  the  luess 
the  tlefendant  is  entiti  il  o  ,iv<  ipial  pnhlicity  to  his  reply. 
He  is  privileged  in  a  tilnss-:u«;  liis  defenee  throu^^h  the 
same  channel  whii-h  \\\^  ti..  v  d  the  attaek.  \l'.r  >iir.  \\\ 
l,,„„lhtoii  \.  S,„Lr  owl  "■/.  ■     I.    ■•   '  •'.    '    :•'  [h  Wl.) 

A  man  who  has  h.  ,,  ;iUiii-l<"  I  '  ^>,  .n  rehuttin^'  the 
ehar-^es,  at  the  sanie  lie  .■-  iwt  ■  i'  n  hi>  adversary  where 
.Mich  il  retort  is  a  nem -ury  1m;t  (  his  defence  or  fairly 
arises  out  of  th<'  charj,'es  u-ade  ajjiMu^t  him.  {(>' l)„ii,>,il,,„  v. 
Iliissni.  \r.  n.5('.  L.  121.)  A  man  uliohintM-lf  commenced 
a  newspaper  war,  cannot  suhseijuentl)  come  to  the  Court 
as  plaintitr.  t(»  comphiiii  that  he  has  had  the  worst  of  the 
fray.  I'Ut  even  in  rehuitin^'  an  accusation,  the  defeiidaiil 
niuM  nut.  intrude  uiuucessarily  into  the  private  life  of  liis 
assailant,  or  make  counler-tdiarges  a<,'ainst  his  character, 
unconnected  with  hisoi  iiiinal  char^'e  af,'ainst  the  (h'feiidaiit. 
The  privilejje  extends  oidy  to  such  retorts  as  are  fairly  iiri 
answer  to  the  plaintiffs  attacks.  (See  /-..s/,  p.  ;M)C).)  Sucli 
previous  attacks  nuiy  also  he  matter  for  a  coiuiterclaiiu. 
((jiiiii  V.  Il.ssi.m.  10  L.  T.  70;   4  L.  H-  dr.)  35.) 


lUllxtldtiollH. 

Til.-  plaintiff,  a  Imrii-t  r,  attaikid  tli-'  IIiMm.),  of  S..,l.,r  iiii.l  .Nfaii 
till'  Jlousr  of  Keys  in  an  iiiirumiMit  af.-aiii.-t  a  inivati^  liill.  iuipiit 
the  bi>liop  impruiior  raotivis  in  his  cxiTcisp  of  ihiinii  iiatrona;;i' 
bishop  wioto  a  .haiKi!  to  his  ftiTf;y  rrfiitiii^  thiwo  insinuations,  ai; 
it  to  tho  n.w~papciv  for  publication.  Il'lil,  thut  unih'r  th.-  cirriiiii 
Iho  bi.-hop  M.i.s  ju.stitica  in  M'nilin','  tlio  «hai>,'('  to  tho  iiunspapor.-. 
attack  niaii,    in  public  required  a  public  answer. 

/.itin/iiln„  \.  Jjii.lii,fj  .-/  S.„ii.r  and  Man.  1.. 
h.  .1.   1'.   C.    11  ;    '.>   .Moore,   1>.   <'.   C.   N 
204  ;  '2H  h.  T.  ;("7. 
Seo  JJibba  v.   Wilkinson,  1   h'.  &  V.  608. 
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i".\r.vrx/,:,Tfnys  made  is  sKr.F.ht:f'h:x(K.  »3 

The  plaintifT  .„,I  a..f..„,l,.at  UA  a  ,,uurr,L  The  plaintiff's  s,.u  then 
wroio  u  ..  t..r  t„  tho  Ilye  ^Aro^We  roforriug  to  the  quarr..!  u„.l  attack- 
ing tl.o  drf.„.l.„t  ;  tho  .lc.f..n.Jant  wn.to  a  l,.tt..r  to  tho  Kyn  Chronicle  in 
reply,  „,  wh.ch  I-  lih,.||.>.I  th,.  plaintiff.  Ihl.l.  that  thin  ,oplv  wan  prima 
fact,-   privilngt^i.  '  •  ' 

//nm.     „g»  V.   Qan^un.  K.   J{.   gi    E.    31U  .    27    f.    .f     ()     J|      -5  > 
<  Jur.  N,  8.  831.  •      •  -  -  . 

Tho  a.r,.n-luut  was  a  car..li,J,.t,,  f..r  th-  county  of  WuLTtord.  Shortly 
iM.for..  tho  elc..t,on  th.  Kilk.-nny  T-nunt  FarnuT.'  A«*.oiation  pul.lish.;! 
in  Fre,m„n»  Journal  an  ad.lr....,  to  tho  oon-tUuency,  .I-m  ribin^  the  d.-f-n- 
'l»nt  as  a  true  typ,.  „f  a  had  Irish  landlord-tho  soonrgo  of  tf>,,.  .ountry  " 
''•"1  rhar^aig  hin.  with  various  act*  of  tyranny  and  „ppr,.,,s,  .„  towani. 
Tho    i"f      ;  ""'.'■-'""-•'""y  t"*"''^  tho  plaintiff,  o„o  of  his  forn,.  r  U^nant. 

to  tho  .onst.(u..n.y -w.-nn-  Ih,    rha,«os  thus  brousht  .u-ainst  hin.    and 

J"  -  .lo,n.,  a.,.,.ss:,..,l,    Ii.H.ll..d  th,.  plaintiff       //,//.  that  !u.      an       d' 
iKJing  an  answr  to  an  attark,  was  privilegP.!.  ' 

of  tho  (  ouit   Udow  ;    Ir.   H.   He.  I,.  r,i> 
So.,   also    O'lh,,,  .,,h„c   V.    y/H,«-,y.    fr.    JJ.    r' "     J       l.>| 
Tho  plaint.tr  wa.s   .   p.,1,.  y-holdor  in  an   in-uranc   ,    u,,.anv.'    ,d    „nh- 
M  a  pan,,.hl,.f   a,.,,.s,n.  tho  din-...  rs  of  that  -on.pa    v  of  Vra,    !     'tL 
directors  pul,l,sh,.d  a   |,a„„.i.l..t  in   r,.,.  •.-.  .lorlari,.,-  tl ..  .  harcros      / ,  un^l 

n'o ,z:!.r;",';v  "i"  ■•:' "" '""■  ^^"^"  ■"  -'"""■•' -^ thos;ch.;S 

"I  op|,oMti,,),   to  his  own  lii      wntins.     CiMkhurn    Or     lw.1,1  d       i-       .       . 
Pan.ph|..t  ,,r..,,....K  and tho  ^.^t^'^t:^^^::'':-, 

:;f.:.:!:;;:;::s-:.^t;,^-zi:;:i 

A'/«;//  V.    Hilvhi.     ,T    K.   &  p     4].) 

Whci.vcr  n.on..y   is  d,  mand..d   from   thr   d..f..udai,t   l,v   fl,.    ,>•.■« 
■^  ...„.,tor^th..  d,.t..„dan,,  is  entitle,   ,.  ,.    .,,.  'tT .^^^H^tf^Z 
h.s  >..«<„,.  for  rofus.us  t,.  pay  tho  mua  .l,.„,a„d,.J.     Sn,.h   r...  I      ,     nW 
'.-.I   -«.  l..ng  a.,  it   is  oontinod  to  tho  n.att..,.   in   hand    .It  ' 

;_;■;;.-.  ^  ar...  of  r,aud  or  niisoond,.,  t  agan.-t  ,h..  ,^(t":-, 
■"'     at    most    '.at.    ..vM..„c«    of    malno,    w|,i,.l.    ,„,,,.    ,,,,„    „,..    ,  , 
pnv,!,.,;,..     S,-opo»l,i>.  :5.V-'. 

Tiixtii  V.   Krrinn.  12  ,\     4  J.'     7;, 
Cook,-  V.   »'»/,/,.,.  r,  K.  A-  ]!.   3o„ 
N.  S.   010  :    :i  C.    1,     U.    I0!)0. 
ilolwrtnoH    V.    M  th,„<,„n,   \   Hi„^, 
lliinllvii   V.    ir«rf/     1    r.    *   V.'s 

Jur.   N.   >S.    IH 
Jtiinrmic   v.    fV/.^r.   2    I.\    &    F.    711 
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QUALIFIED  PRIVILEGE. 


!     I 


1     I 


- 


Stevont  V.   Kitchener,  (1887)   4  Times  L.   R.   159. 

Jacob  V.  Lavrencr.,  4  L.  R.  Tr.  679  ;  14  Cox,  C.  0.  321. 
Campbdl  v.  Cochrane,  (1906)  8  P.  206  (Ct.  of  Soss.)- 
Tho  defendant,  the  manager  of  a  privafcn  lunatic  asylum,  unsuccessfully 
attempted  to  seize  and  carry  off  a  la.ly,  tlio  plaintiff,  whom  ho  bond  fide 
believed  to  be  insane.  Ho  did  so  at  tho  request  of  her  husband,  proper 
certificates  having  been  obtained  and  all  requirements  of  tho  Lunacy  Act 
complied  with.  The  plaintiff,  wlio  was  perfectly  sane,  constantly  after- 
wards attacked  him  in  the  newspapers,  challenging  him  to  justify  hi.s 
conduct.  Defendant  at  last  wrote  a  letter  in  answer  to  these  attacks 
and  sent  it  to  tho  British  Medical  Jonrmil.  Huddloston,  B.,  lield  this 
letter  privileged. 

Weldon  v.  Winslow,  Times,  March   14th— 19th,  1884. 

Coward  v.  Wellington.  7  C.  &  P.  531. 
At  a  vestry  meeting  called  to  elect  fresh  overseers,  the  plain(  iff  accused 
tho  defendant,  ono  of  tho  outgoing  overseers,  of  neglecting  tho  interests 
of  tho  vestry,  and  not  collecting  tho  rates  ;  tho  defendant  retorted  that 
the  plaintift"  had  been  bribed  by  a  railway  company.  Held,  that  the 
retort  was  a  mere  tu  quoque,  in  no  way  connected  with  tho  charge  mado 
against  him  by  the  plaintiff,  and  was  therefore  not  privileged  ;  for  it 
was  not   made   in   self-defence,   but  in   counter-attack. 

Honior  v.  ilMnnd,   1  .lur.  N.  S.   1039. 

And  see  Huntley  v.  Ward.  0  C.  H.  N.  S.  614  ;  C  .lur.  N.  S.  18  : 
1  P.  &  F.  652. 

ihirjihii  v.  Hatpin.  Ir.   U.   8  0.  J..   127. 

.Shitniifiils  inritt'il  hij  the   I'laintif. 

Closely  akin  to  rotorts  provoked  by  the  plaintiff's  attnck. 
an>  c-omnmnifations  procuml  l)y  tho  plaintiff's  oontrivanci' 
or  request,  if  the  only  publication  that  can  be  proved  is 
one  made  by  the  defendant  in  answer  to  an  api)licati()n 
from  the  plaintiff,  or  some  ajjent  of  the  plaintiff,  demandiii},' 
explanation,  such  answer,  if  fair  and  relevant,  will  be  held 
privileged  ;  for  the  plaintiff  l»ron},'ht  it  on  himself.  I'.nt 
this  rule  does  not  apply  where  there  has  been  a  jtrevioiis 
nnprivilej^ed  ptd»lication  by  the  defendant  of  the  same  liliel 
or  slander,  which  canses  the  plaintiff's  inquiry ;  tor  in  that 
ease  it  is  the  defendant  who  brings  it  on  himself. 

A  plainlitT  is  not  to  \m  allowed  to  eiilriip  people  into  making  sluio- 
meiitH  t(j  him  on  which  ho  can  take  proeeedinRH.  And,  aKaiii,  if 
rumours  ar»)  afloat  prejudicial  to  the  plaint-ff  which  ho  is  anxious  to 
sift  and  trace  to  their  source,  all  Btateuionts  made  liomi  juie  to  luui 
or  any  agout  of  his  in  the  course  of  tho  iuveatigation  are  ri^l'tly 
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protected.    But  it  makes  a  great  difference  if  the  rumours  originated 
with  the  defendant,  so  that  what  he  has  himself  previously  said  pro- 
duces  the  plaintiff's  inquiry.    (Per  Lord  Lyndhurst  in  Smith  v 
Mallnn-s.  1  Moo.  Sc  Rob.  151.)    If  in  answer  to  such  an  inquiry  the 
defendant  does  no  more  than  acknowledge  having  uttered  the  words, 
no  action  can  be  brought  for  the  acknowledgment:  the  party  injured 
must  sue  for  the  words  previously  spoken,  and  use  the  acknowled". 
n.cnt  as  proof  that  those  words  had  been  spoken.     But  if  besid.  s 
saying  "  \e8  "  to  the  question  asked,  he  repeats  the  words  in  the 
presence  of  a  third  person,  asserting  his  belief  in  the  accusation  and 
that  he  can  prove  it ;  such  a  statement  is  slanderous  and  is  not  privi- 
leged, although  elicited  by  the  piaintitl's  question.     See  Gri/filhs  v 
Le,as7  Q  B.  61 ;  14  L.  J.  Q.  B.  199,  in  which  case  Lord  Denmaa 
remarks:      Injurious  words  having  been  uttered  by  the  defendant 
respecting  the  plaintiff,  the  plaintiff  was  bound  to  make  inquiry  on 
he  subject.     When  she  did  so,  instead  of  any  satisfaction  from  the 
defendant  she  gets  only  a  repetition  of  the  slander.  The  real  question 
comes  to  tins,  does  the  utterance  of  slander  once  give  the  privilege  to 
be  s  anderer  to  utter  it  again  whenever  he  is  asked  for  an  explana 
ion  .     It  ,s  the  constant  course,  when  a  person  hears  that  he  has 
been  calumniated,  to  go.  ^^ith  a  witness,  to  the  party  who,  he  is 
infornied.  has  uttered  the  injurious  words,  and  to  say,  '  Do  yo^  mean 
...  the  presence  of  witnesses  to  persist  in  t  b.  charge  vou  have  made  ?  ' 

Zn.  1  r  '7'""  VT  ^°  ^""«  *'"  ""*'^"  '"^  «'""^«'-  ""'ess  some  such 
couise  has  been  taken.  But  it  never  has  been  supposed,  that  the 
pe.^s,sti„g  ,n  and  repeating  the  calumny,  inanswer  to  such  a  question, 
w  neb  .s  an  aggravation  of  the  slander,  can  be  a  privileged  communi 

And    Bee    /.,./,.;,/.   V.    lM,anU,   2   Moo.  &    Rob.  557;    Forr,  y 

wbidabc;:  1  •'•  r  •  'V'^^'^^^'-'  "^^ «--"  ---"  o-" 

e     f  ;  ,T'V''"''f "  ■'  ''""■'^^'  l'""''^S«''  '^"'1  i»«tillablo.  the 

I  i^^r  b  "•  r"  '"i  '"'^'""^'^  «i'«'^^°  '»>«'"  ^viii  not  of 

an  ,t  •  nL.  T      'V  "',"  "''''"^'"^•""«'  ^^'^  «"  the  tirst  utter- 

st'uute.  •      '  ^'■'"'"*^"'  ^'  "•^"  '"•  "^'^>'  '•«  '-'-^'l  hy  the 

« J'!^/';!w^-""'f  ""r*''^ '"  *"'  "'^^"'"^ '' "^«  ""»='""  "  ''''«""♦ 
""."'"""".    and  .8  then  not  classed  as  a  ground  of  privilege 

.t  would  rather  be  stated  thus  :-If  the  only  publication  ,    ved  at' 

tual  be  one  brought  about  by  the  plaintii's  own  contrivance 

tb  s  suosuthcent  evidence  of  publication  ;  it  is  as  though  the  only 

uca. on  were  to  the  plaintiff  himself,  which  would  ghe  him  no 

Mght  of  action.      Such  was  the   ruling  of  Lord  Kllenborough  in 
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Smith  V.  H'rxw/,  3  Ciinip.  323 ;  but  this  is  inconsistent  with  Duke 
of  liningivick  v.  llarmer,  14  Q.  B.  185;  and  in  ]\'arr  v.  JoUij,  6 
C.  &  P.  497,  it  was  expressly  held  that  a  communication  purposely 
procured  by  the  plaintiff  was  pririlrffi-iL 

lUu»tralion». 
"If  a  servant,  knowing  i\w.  charactor  which  his  master  will  give  him, 
procures  a  letter  to  be   written,  not   with  a  fair   view   of  inciuiring  the 
character,  but  to  procure  an  answer  upon  which  to  ground  an  action  for  a 
libel,  no  action  can  be  maintaincHi."     Per  Lord  Alvanley  in 
King  v.  Waring  et  vx.,  5  E^^p.   15. 

And  see  Fonrillo  v.  AVy/sc,  Dudley,  S.  C.  303,  n»/c.  \>.  KiO. 
Tho  defendant  discharged  the  plaintiff,  his  servant,  and  when  ai)plieil 
to  by  another  gentleman,  gave  him  a  bad  eharaeter.  The  plaintill's 
brother-in-law.  Collier,  thereupon  repeatedly  called  on  tho  defendant  to 
inquire  why  he  had  dismissed  tho  plaintiff  ;  and  at  list  the  defendant 
wrote  to  Collier  stating  his  reasons  specifically.  T!.o  plaintiff  issued  a 
writ  tho  same  df/  tho  letter  was  written.  Held,  by  Lord  ManstieUl, 
C..T.,  and  liuUer,  J.,  that  no  action  lay  on  such  letter,  as  the  defcndiuil 
was  evidently  entrajped  into  writing   it. 

Weathrrston   v.    Iluukins,    1   T.   IJ.    110. 

See  also  Taylor  v.  Ilaukins,  IG  Q.  li.  308  ;  20  ],.  J.  (i.  11.  31:!. 
B.  V.  Hart,  1  Win.  Black.  3H0  ;  and  the  remarks  of  Lord  Alvan- 
ley, C.J.,  in 
Rogers  v.  f7//<««,  3  ]{.  &  P.  501!. 
A    builder    employed    two     nii'ii,     the   plaintiff   and   Fo.sdyke,   to    repair 
Barton's   liou.se.      J)efen<lant   on   a   privileged   oc'casion   had    stjited    to    tlio 
builder,  "  I  saw   th(^  man  emjiloyed  by  you  take  from  Air.  Barton's  house 
and  carry  away   two  long  pieei's  of  (juartering.     I   liallcxK'd  to  tlii'  man." 
Plaintiff  tlic-ieiipon  brought   i-'iKsiIvke  to   the  defendant  ami   .said,   ''  Is  this 
the  miin  ?  "     Defendant  replied,  "  Mo,  you  aic  the  man."     Ilihl,  no  action 
lay. 

A'/«e  V.  .S'.-w.V/.  3  M.  &  \V.  'JUV. 

Amaiin  v.  Jhiinm.  K  ('.  B.  N.  S.  .507  ;  20  [,.  .1.  ('.  P.  313  ;  7 
.Tur.  N.  S.  17  ;  «  \V.  1!.  170. 
Tho  defendant  wa^  asked  by  a  friend  of  the  plaintiff's  to  sign  a  meinorinl 
in  favour  of  the  jilainlilT.  lie  ilcelined.  The  jdaintilT's  friend  prisMil 
him  to  sign  and  asked  his  reiu-ons  for  declining.  Thereupon  defiiidaiil. 
stated  his  nasnus  ;  and  this  statement  was  lieli'  a  piivilcgcd  (oiii- 
luunication. 

Cuwhs  V.   Polls.  31  1,.  .1.  (i.   li.  217  ;    II  dnr.   X.  ,s;.  0  Hi  ;    I! 

W.   1!.   85H. 
Miirthich   V.    Finidiiklinn.   (_\w:,)   2   Times  L.    1!.    21.-)  ;    (J.H.sii) 
il>.    Gil. 
A  School  Board  gave  the  plaintiff,  oni-  of  tlnir  masters,  noliie  to  (|nil 
their   Berviee.      Jlo    asked    them    to    specify    their    re;isons    lor   disniissiii,' 
him.     Tho  Btr,ud   iiassed  iiiid   reconle'l  a  resi.liition  4atiii<^  tlidr  reusn!!-:. 
This   w;is  belli   privilegi  il. 

Hiid    v.    Itli„:.ind   School    Hoard.    (1001)    17   Times    L.    B.    (iJii. 
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A  friend  of  the  plaintiff's  wked  defendant  to  act  as  arbitrator  between 
the  plaintiff  and  A.  in  a  dispute  about  a  horse.  Defendant  declined. 
Ihe  friend  wrote  again  strongly  urging  defendant  to  use  his  influence 
with  A^  not  to  bring  the  case  into  court.  Defendant  again  declined, 
and  stated  h.s  roason.s  ;  and  on  this  letter  plaintiff  brought  an  action 
Sub.e,iuently  au-.thor  friend  of  the  plaintiff's,  with  his  knowledge  and 
cons..nt  wrote  to  defendant  that  she  was  confident  ho  was  misinformed 
about  (...  plaintiff.     DoiVn.lant  rrpliod  that  ho  believed  A.  and  his  servant, 

mirl   .k!  ;"■?*:?•     ""  ""■'  P'"^"""  *"°"8''*  »  »'•'"'"<*  action  of  libel. 
aeta,  that  botli  letters  were  privileged. 

Whitrh-y  V.  Ada,ns,  15  C.  B.  X.  S.  392  ;   33  L.  J    C    P    89  • 

10  Jur.  N.  8.  470  ;    12  W.  R.   153  ;   9  L.  T.  483 

Note  that  the  headnote  in  this  case  "goes  too  far,  and  further  than  the 

judsmonts  themselves  warrant."     Per   Lindley,   L    J     in 

Stuart  V.   Bell,  [1891  ]  2  Q.   B.   at  p.   349 

A  witncsH  (whom  we  must  presume  to  have  been  an  agent  of  the  plain- 

Ind  a  roof      f    "  ,"k  „"'  "^"^  '"  ''"'  '"P"^*)  ^'^'"'^  t""*'  t^o  defendant 
toLit     ■the.IeV'H     nt  ''""*'   """'  *°   defendant's  house,   and  asked 
nf  Tl        ;  .♦' "^ '■•''^"''''nt  th'-reupon  produced  it,  and  pointed  out  the  figure 
of  the   p  a.nt.ff  and  the   other  persons  caricatured.      Lord  EUenborough 
non«u,ted  the  pla.n.iff,   as  there  was  no  other  publication  p  ov^.      ^ 
Smith  V.  H'oorf,  3  Camp.   323. 
The  plaintiff  ha.l  been  in  partnership  with  his  brother-in-law    Pinhorn 
IZ^'T':^  Southampton  ;    but  gave  up  busines.:  and  .^  ame  a 
che^t      L    ;.' H  .""""""T    """^'""^    "^^    congregation  that  he  had 

t         na       ,      .tfi';^";,       '■     ^'"  P'*'"*'*^  ^■'"'"«"=-l  inq-ry,  and  invited 
sift      e  m  t  .         TI  .^""ff  ♦'■'"   ^   "PPoi-'t  Bome.,no   to   thoroughly 

im  „n  .,      u  '"»'•=""*''•»*«  appoint..!  the  defendant,  and  the  plain- 

a     l.;;    /I  '■':•';  '■;'""''  ^T^'^  "''*"-  t°  the  matter  were  privileged, 
as  ..e,ng  ma.l..  w,t .  the  sanotion  and  ooneurrence  .,f  the  plaintiff 

f ''"'•'""';•  ^'"""'  **  ^'-  "•  '-"•'='  ;  J»  J'-  •'•  U.  P.  91  ;   14  Jur   87 
And  see  Suyvr  v.   B,-gg.  15  Ir.  C.   L.   R    458 

Bjmington  v.  6'o«,/rfo»  „„d  o//„.r,.  2  Pick.   (19  Afass  )  3|0 

h,rkpu,n,K    V.    Eagle.    Mg,:   20   Kan.s,is,   .181  ;     40   Amor.'  R. 

In  ans«..r  to  pluintill'.s  i„,,„iry  ^  („  «  rmnour  .against  himself   defen 

v..      .,t?      i  f:       /   "";■       ?:■■■"'    """   ""   l^^"""'   «'"t.   th,.   defendant   had 

y     </     h        I     T      ""  "'"  "''".f  '"'  '"■  "'*^  """"'"*  ^  ''y  *l.e  plaintiff, 
"e/a,  tli.il,  the  an.sw('r  was  pnvil.^'iMJ. 

ffarr   v.    Jolly,   0   (V    &    p.    ^.,7,    ^   .,,p,„i,„„,    ,„.    ,^„,d   jj^„. 

man   in 
OWiJ</M  V.   I.r,ris.   7  U.    H.   07;    14   h.  .1.   (J.    R.    I.J.J;    9  Jur. 

J';;;.' "'«;-"■'•  -t  th,.  "T.ev»,.  Arms,     a„„  a,skod  the  landlord,  in 

the  pu..senee  of   witnesses,   "What  do  you  mean   l,v  saving  that  1  have 
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tukon  wivorcign.s  over  j-our  roiinter  from  your  harmaiJ  ?  "     Day,  J .,  held 
ilelVn(l:int'«  answir  priviloged. 

Palmer  v.  11  iimmeraton,  (18H3)  Cababo  &  Ellis,  36. 

Tho  plaintiff  wo-  a  huiWiT,  and  contracted  to  build  certain  school-rooraa 
at  Bermondscy.  The  defendant  started  a  false  report,  that  in  tho  build- 
ing i.ho  plaintiff  i  ai'  used  inferior  timber  ;  the  report  reached  tho  plain- 
tiji,  who  thercapon  su-spended  tho  worjf:  and  demanded  an  inquiry  ;  and 
the  committee  of  ih>'  school  employed  defendant  to  survey  tho  work  and 
report,  lie  reported  falsely  that  inferior  timber  was  used.  Lord  Lynd- 
hur.st  directi'd  tho  jury,  that  if  they  believed  that  the  reports  thot  produced 
tho  inquiry  originated  with  tho  defendant,  the  defendant's  repi,rt  to  tho 
committee  was  not  privili^ged.  Verdict  for  the  plaintiff. 
Smith  V.   Matltrwn,   1  Moo.   &  Rob.    1.51. 

The  Weekly  Dispatch  libelled  tho  Duko  of  Brunswick  in  1830.  In  1848 
the  Duke  sent  to  tho  offii  c  of  that  newspaper  for  a  copy  of  the  number 
containing  tlio  old  libel,  and  obtained  one.  Held,  that  ho  could  sue  on 
tiiis  publication  to  his  own  agent,  thougli  all  ])roceedinga  on  tho  former 
publication  wore  barred  by  tho  Statute  of  Limitations. 

Duke  of  Brunswick  v.  Ilarmir,  14  Q.  D.  185  ;   19  L.  J.  Q.  B. 
^0  ;    14  Jur.    110  ;   3  C.  &  K.    10. 

I'lihliratioii   lo   1','rsoiis  ovtsidf  tin'   I'rirHegi'. 

W(>  liave  now  discnssod  the  various  classes  of  privileged 
occasions,  which  are  based  on  duty,  interest,  or  self- 
defence.  IJut  in  all  these  cases  only  tho.se  words  are 
protected  which  are  })nl)lished  to  persons  having;  a  dnty  or 
an  interest  in  connection  with  the  matter ;  any  publication 
to  others  will  be  outside  the  privilege.  Thus,  it  is  very 
-eldom  that  any  privilege  attaches  to  an  indiscriminate 
publication  in  the  public  newspapers ;  unless,  indeed,  there 
was  no  other  way  in  which  the  defendant  could  efiiciently 
protect  liis  interest,  or  adetpiately  discharge  the  duty  wliitli 
be  owed  to  society. 

IlliintratiimK. 

Tlio  manager  and  the  directors  of  a  joint  stock  company  have  a  common 
interest  in  discussing  the  affairs  of  the  company  ;  but  that  does  not 
justify  the  manager  in  making  personal  charges  of  fraud  against  the 
directors  in  a  public  new.s-room. 

Warinr,  v.   HtCuldin,  7  Ir.    U.  C.   I,.   iS2. 
Si'wall  V.  Catlin,  3  \V.  ndall  (Now  York),  21(2. 
Where  llbi  llous  niatt^T,  whieh  wouI<l  liave  bi'en   privileged  if  sent  in  a 
sealed  letter,  is  transmitted  unnecessarily   by  teli'graph,  the  privilege  is 
thereby  lust. 

Williamson  v.  Firir,  L.  H.  9  C.  P.  393  ;   43  L.  J.  0.  1'.  101  : 
ii2  \V.  U.  878  ;   30  h.  T.  332. 
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Unless  the  telegram  be  sent  in  code  so  that  its  meaning  is  liidden  from 
ordinary  readers. 

Edmnndson    v.    Birch   &   Co.,   Ltd.,   [1907]    1   K.    B.    371  ;    7P 

L.  J.  K.  B.  3^6  ;   96  L.  T.  415  ;   23  Times  L.  R.  234.' 
Evann  and  Sons  v.  Stein,  (1905)  7  F.  65  (Ct.  of  Seas.). 
The  Court  will  take;  judicial  notice  of  the  nature  of  a  post-card,  and 
will  prc.<umo  that  others  besides  the  person  to  whom  it  is  addressed  will 
read  what  is  written  thereon.     It  will  he  for  the  defendant  to  show  that 
in  fact  no  one  but  tlio  plaintiff  road  it. 

liobinson  v.  Jonrn,  4  L.   R,    fr.  391. 

ChatMl  V.   riTHr.r,  (1806)   12  Times  L.   R.   360. 

Iteamish  V.  Dairy  Supply  Co.,  Limited,  (1897)  13  Times  L.  R. 

484. 
Sad/frove  v.  Hole,  riOOlJ  2  K.  B.  1  ;   70  L.  J.  K.  B    455  •    49 
W.  R.  473;   81  L.  T.  647. 
Dofopuant  having  lo^t  certain  bills  of  exchange,  published  a  handbill, 
offcru,-  a  reward   for  tlieir   recovery,  and  adding  that  ho  believed  they 
had  been  enib..7,/.ied  by  his  clerk.     His  clerk  at  that  time  stiU  attended 
regularly   ut  las  offi.e.     IMd,  that  tho  concluding  words  of  the  handbi'I 
wcro  quite  unnecessary  to  defendant's  object,  and  were  a  gratuitous  libel 
on  tho  clirk.     Damages,  200/. 

Findim  v.  Wrntlukp,  iloo.  &  Mai.  461. 
A  personal  attack  on  the  private  life  and  character  of  a  candidate  at  a 
parliamentary  election,  published  by  a  voter  in  tho  newspapers,  is  not 
privileged.  ••  However  largo  the  privilege  of  electors  may  be,"  said  Lord 
Denman,  CI.,  "it  is  extravagant  to  suppose  that  it  can  justify  tho  publi- 
cation to  all  the  world  of  facts  injurious  to  a  person  who  happens  to 
stand  m  tho  situation  of  a  candidate." 

Dincombc  v.   Daniill,  «  C.   &  P.   222  ;    2  Jur    3"  •    I   W    W 
ic  H.    101.  '  ■     "  '  ■        ■ 

Defendant  made  a  speech  at  a  public  meeting  called  to  petition  Parlia- 
ment, and  subsciuently  handed  a  copy  of  what  he  had  said  to  the  reporters 
for  publication  in  the  now.spapers  ;  such  publication  was  held  to  bo  in 
cvccps  of  tho  priviloiin. 

Pierce  V.  Ellis,  6  Ir.  C.  L.  !i.  55. 
A  letter  sent  to  a  n.-wspaper  by  members  of  the  town  council  an.t 
published  (heroin,  charsing  certain  contractors  for  tho  erection  of  the 
borough  gaol  with  "  scamping "  their  work,  is  not  privileged  ;  although 
pref..rnng  tho  same  charge  at  a  meeting  of  tho  town  council  would  have 
been. 

Simpson  v.  Downs.  16  L.  T.  391. 
Ilurle  V.  Citherall,  14  L.  T.  801. 

I^ut  two  f'xeoptions  to  this  rule  are  recognised— 

(1.)  Ill  caseH  of  slaiuler  wliere  the  words  are  addressed  by 

th(^  s{)eaker  to  persons  having  a  duty  or  an  interest 

in  the  matter,  but  others  hear  them, 
(n.)  Where  the  iiiaiu  publication,  which  is  privileged. 
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reasonably  involves  certain  minor  and  ancillary 
pultlications  which  are  necessary  or  usual  in  the 
circumstances,  but  which  do  not  strictly  come 
within  the  rule. 


(i.)  J'j.rtiiit  of  I'ririlitji'  in  Sldiidn: 

Every  repetition  of  a  slander  is  of  course  a  separate 
cause  of  action,  to  which  the  defendant  must  find  a  separate 
defence.  But  where  the  words  are  only  uttered  once,  there 
is  only  one  tort,  and  only  one  occasion.  (See  aiitc,  p.  157.) 
If  that  occasion  be  privileged  it  is  innuaterial  how  many 
persons  heard  the  words ;  the  privilege  attaching  to  the 
occasion  is  a  defence  to  the  whole  action.  But  of  course 
the  nuiid)er  of  persons  present  on  any  occasion  is  a  most 
material  factor  in  deciding  the  question.  Was  the  occasion 
privileged  ?  As  a  rule,  the  defendant  should  not  speak 
while  persons  unconcerned  are  by.  But  there  are  many 
cases  where  the  matter  is  urgent,  where,  if  he  does  not 
speak  at  once,  the  order  will  be  given,  or  the  resolution  will 
be  carried,  or  some  other  thing  will  happen  which  it  is  his 
duty,  or  his  interest,  to  prevent.  On  such  occasions,  the 
accidental  presence  of  an  uninterested  bystander  will 
not  take  tlie  case  (»ut  of  the  privilege.  And  there  are  other 
cases  in  which  it  is  only  prudent,  and  is,  therefore,  jwr- 
missible,  to  make  the  privileged  comnnmication  in  the 
presence  of  witnesses. 


Illimtratiiin*. 

Tlio  plaiiititt  liail  hicii  cliik  to  a  lioanl  i>f  ^imrilians.  and  I'lainicil  that 
money  was  dui'  to  him  from  the  Ixianl.  At't<>r  much  iin;;o(iation  ami 
di!<|iiit('.  it  WUH  proposed  at  a  iiU'ctiii:;  of  thi^  lH)ai'd,  that  tho  plaint  ill 
ho  paid  8'.1/.  Kis.  M.  in  srtth'mont  of  liis  ilaiin.  Tho  dofi-ndant,  a  miMiihii 
of  tho  hoard,  iiiovrd  an  amoiidniorit  that  tho  plaiiititT  lio  paid  only 
3!)/.  10«.  Srf.  ;  and  in  liis  spt-coh  he  rcferrtHl  to  "tho  defalcationn  of  an 
unfaithful  H'rvant."  HiportiTs  wcro  prcacnt  in  uccordanco  with  tin! 
roguhir  custom  of  thi'  boanl,  and  also  somo  othor  pornon.s  not  ■guardians 
but  possihiy  rati'payiis.  Ilild,  that  this  was  a  privih*f;od  occasion,  in 
spite  of  tho  prosfuit!  id"  tlic  roportors  and  thu  others,  whether  rutepajiaa 
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or  not  ;  for  it  was  tho  duty  of  tho  d.-frndant  to  8,„.ak  .h.m  and  th.-ro 
or  the  resolution  would  huvo  bc'on  carriinl  and  the  raouoy  voted 

Pittard  V.  athvr.  [1891]  1  Q.  B.  474  ;  00  L.  ,T.  d  J{  '.19  • 
3U  W.  J{.  an  ;  6:(  L.  T.  217  ;  01  r.  T.  7.W  ;   55  .1.  1' "lo<) 

Mupey^  V.  /(nA-.r.  (I'JO'J)  73  .J.  P.  28'J  ;   7  I-.  (i.   K.  OltO  ;  antv. 

It  wiis  hold  othrrwiso  wh.To  a  ,shar..|.ol.l...  i„  „  n.ilway  ,:om„any 
Mimniono.1  ,i  rarotinK  of  gl.anholdois  and  l.in.M.lf  i„vit.'.l  persons  not  nhar.-- 
Iiol.lers,  and  espocmlly  reporters  for  tim  pul.lii:  press,  U,  !„,  present  and 
then  at  the  mooting  niado  defamatory  ronini,.nls  on  the  eoiiduet  of  tho 
plaintiff,  who  was  ono  of  the  directors. 

Pardons  v.  Surgci/.  (1804)  4  K.  &  V.  217. 
The  landh.rd  of  a  farm  sent  8.,.mo  men  there  to  .l",  repairs  ;  ono  of  them, 
ho  plainftr,  got  drunk  while  „n  tho  premises,  a.ul  the  farmer  was  lold 
that  the  pla.nt.fl  had  hrokei,  open  his  eellar-door  and  f;ot  drunk  on  his 

'■'^'■'■•,  ^* '>'^   afterwards  ho   met  tho   plaintill   walkin;;   with   a  man 

nan..,l  Taylor,  and  at  ....ee  (a.xed  him  with  his  miseon.lu,  t.  Ifrld  that 
tho  pres,.nrc  of  Taylor  did  not  preve..t  this  f.on.  hei,,..  a  privilei;.,! 
occas.o.i.  '  " 

Toog-xxt  V.   Sp,/ri,ig,   1   i\   M.  &   l{.    IN|  ;    4  Tvrw    5N> 
Tho  justices  were   about   to   swear   in   the   plai.ititf   as   a   paid   mostaWo 
when  defendant,  a  parishioner,  eame  for-vard  a.M  stated  that  the  plaintiff 
was    an     improper     person    to     he     a    eonstal.le.       11,1,1.    that     the     faot 
that  several  other  persons  l,osid..s  the  justi-vs  we.e  pr,.se,.t,  as  usual,  did 
not  destroy  th.-  priv.le-o  attaehin-  U,  such  hon,i  fi,l,-  remark. 
Kerxlinw  v.  Iluilry,  1  Kxeh.   74:1  ;    17  \,    A    E.\    1>'» 
The  faet    that   delendanfs   wife    was   p.esent    ,.,,    a'  prHile^ed   oeeasian, 
and  heard  what  her  husband   said,   will   not  take  away  the  privilege,  so 
long  as  her  presence,  though  not  necessary,  was  not  improper 

J,u„',  V.  riwnms,  34  W.  ]{.   104  ;   5a  J,.  T.  078  ;   50  J.  1'.   H'J 
Where  a  muster  about  to  dismiss  his  servant  for  dishonc.tv  calls  in  a 
triend   to   h..ar   what   passes,   tho   presence  of  such   thir.l   party   will   not 
ilestroy  tho  privilege.  ' 

Taylor  v.   hniikiim.   10  (J.   1!,   aOM  ;    20  1..   J.   Q.    IJ.   ym  ■    15 

Jur.  740.  ' 

Defendant  accused  the  plaintiff,  in  tho  presence  of  a  third  person,  of 

stealing  h>s  wife  s   1   ooeh  ;    plaintiff   wished   to   be   .searched;    defendant 

repeated  the  accu.^ation  to  two  women,  who  .searched  the  plaintiff  and  found 

n-.tliing.     6ubser,m.ntly  it  was  .li.scovere.l  that  .lefendanfs  wifo  had  left 

ho  brooch  at  a  friend's  house.     IMd.  that  tho  mere  publication  to  tho 

wo  women  did  not  destroy  tho  privilege  attaching  to  charges,  if  ma.lo 

hona  fide;   but  that  all  tho  circurastanees   should  have   been  left  to  tho 

jury,  who  should   determine   whether  or   no  the  charge  was  made   nck- 

les-sly  and  unwarrantably,  and  repeat..!  before  more  pe.sons  tha>.  n <sarv 

Padmore  v.   Lnwrvnco.    11   A.   &   K.    a«0  :    4  Jur.    458  •    a  V 

&  D.  20'J. 

The  defond^mt,   in   the  presence  of  his   wife.  accus,.d  the  plaintiff,   "  a 

bidios   wardrobe-dealer,"  of  having  roceive.l  certain  goods  stolen  from  his 

house.     The  plaintiff   denie,!   receiving  them.      The  defendant   th.-n   said, 
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"  Would  it  tnrpriw  you  it  I  could  bring  flvo  people  to  say  you  had 
taken  th  .  things  sway  from  here  ?  "  The  pluintifF  said  it  would  surprise 
her.  Four  boys  and  a  maidservant  were  then  scut  into  the  roum,  and  thu 
defendant  said  to  them,  "  Is  this  the  person  who  came  and  took  the  things 
away  ? "  They  replied  "  Yes."  The  Court  of  Appeal  hold  the  whole 
conversation  privileged. 

CoIUhb  v.  Cooper,  (1902)  19  Times  L.   11.   118. 


(ii.)  Sithsidiunj  I'uhllctttioun. 

A  man  is  entitled  to  act  on  a  privileged  ovca.sion  in 
whatever  way  is  "reasonably  necessary  and  usual  "  in  such 
circumstances.  And  if,  in  so  acting,  he  reasonably  employs 
methods  which,  in  the  ordinary  course  of  business,  involve 
a  minor  and  technical  publication  of  tiie  defamatory  matter 
ancillary  to  the  main  publication  which  is  privileged,  such 
minor  publication  is  also  privileged.  (See  the  judgments 
of  the  Court  of  Appeal  in  lioxsiits  v.  dohht  Frma,  [1HJ»-1]  1 
Q.  K  842 ;  and  in  Kdmouihou  v.  ItiixU  ,(■  <  'o.,  LuL.  [1!K)7]  1 
K.  B.  at  p.  380.)  "If  fairly  warranted  by  a  reasonable 
occasion  or  exigency,  and  honestly  mach',  such  communica- 
tiotis  are  protected  for  the  conunon  convenience  and  welfare 
of  society,  and  the  law  has  not  restricted  the  right  to  makt; 
them  within  any  narrow  limits."  (Per  I'arke,  li.,  in  'l'oti;io„il 
V.  .S/v/r/m/.  1  C.  M.  &  11  at  p.  193.) 


\  I 


IlluHtratioiis. 

Tlio  d'^fi'iidaut  in  a  j)etition  to  flio  IIousc  df  ('onimoiw  charged  i\tr 
plaintiff  with  extortion  and  opi.rfwsioii  in  his  ollicf  of  vicar-general  to  tin- 
Bishop  of  Lincoln.  Copies  of  tlie  petition  were  printed  and  deli\ered 
to  tlie  memljers  of  the  committee  ajipoinU'd  by  tlie  House  fo  hear  and 
examine  grievances,  in  accordance  with  the  usual  ordiT  of  pioeiMcling  in 
the  House.  No  copy  was  delivered  to  any  one  not  a  menilier  of  i'ailia- 
ment.  Hrld,  that  tho  petition  was  |)rivileged,  although  ♦he  matter  con- 
tained in  it  was  false  and  scandalous  ;  and  so  were  all  the  ninled  copies  ; 
for,  though  the  printing  was  a  publication  to  tlie  printers  and  toin|M)sit..r.--. 
still  it  was  the  usual  course  of  proceeding  in  I'arliament  ;  ami  it  was  net 
so  great  a  publication  as  to  have  so  many  copies  transcribed  by  several 
clerks. 

Lakr  V.  Ki»if  «  I'"v.  '.MO  ;   1  SbuihI.  KU  ;  Sid.   11 1  ;   1  Mod.  5S. 

See  La'vleaa  v.  Anf/'-  Egmilmn  Cotlon  and  Oil  Co.,  I.imiti^. 
L.  R.  4  Q.  B.  262  ;  10  «.  &  S.  220  ;  ;W  L.  J.  (\.  H.  129  ; 
17  W.  &.  498  ;    ante,  p.  282. 


smswu/tr  rrnf./r.vr/o.vs.  ^03 

cori!h7„"*f  ^"""'"^  f  *'"'  I-iv^^Pool  City  Council  ordcre.1  the  chief 
conrtablo  to  report  to  them  m  to  the  licensed  hou«.«  i„  th.-  citv    4o 
The  ch...f  constable  presented  his  report,  to  which  wa,  P.pponde.   a    ehodJo 
g.v.„g   de.ta.Is   0.   to   each   licon.od   house   and   the   ^rou„d«   of   .S.on 

ThiflnT"  ♦.''r  \°T  '""^  "■"«''*'  °'  whose  iiceno;i;:r 

Th.s  report  w.th  ,t.  schedule  the  magistrates  ordered  to  be  prin  J  ?„; 

and    apply    for    the    same    in    order    to    facilitate  his  business"  at  Z 
approaching  licensing  sessions.     Thirty-six   conios  of  ih.  T       1 
accordance  with  this  order  .Id  to  perU,  ZfZ  whom  hTbl.W  at 

But  eaeh"„?*h""'7.'U'"'   "''"•"^   "'"  "'^  *"   '-""«*«  --h   bus^cs^ 
Hut  each  oi  those  thirty-g  x  persons  wao  nnlv  ;,.»„,    *  j   ■  ""'"tsa. 

the  report-that  deaiing^ith  'j^rjnTo^s " /A^  „..::-r:h^rr;:; 

80  printed  to   those  who   required  it  was  priviloged 

Andnus  v.   Aott  Bower,  [1805]   1  Q.   b.  ,S88  ;   61  I,    J    (J     H 

And  see  A,„^  v    />„«.„»„,  (,«H-)  ,„  Vro„„  (^.j  ^.w  J.r.oy); 
-ri.     .  ,      /''  '    ^-^  ^^"«   ^^"""8  Journal,  H)H,  „„/,..  p.  20:t 
Iho  defendants  publi  -...l  in  their  n.-wspap-r  a  copy  of  certain  notices  of 
ree,.ner.l„p«  rog.stered  at  Somerset  House  under  the'c'on.pan  e  m/ 

a.id   open   to  the  inspection   of  the   public       'PI •;,  i     1        .,      ,•  ' 

^.n.r.t  House   b4   .«.ae   under ':u;;:;or;  t/^l^^r^!:';:;;;;^ 
//W..  tha     the  pubheafon  by   the  defo«.laut.s  was  privilege,,   -i  J^t 

A  solicitor  wrote  a  letter  to  the  plaintitT  on  behalf  of  bis  clients    eon 
aunng  defamatory  statements.     The  content,  of  the  letter  w''  e    1  ^ta  "d 

c  i     d  t::^'^  "  t1'  ^•''"  '""■'  "'-  ^--  •"  -^Hortha-Ia  Ldt     ' 
fciioeil  tliem.     The  solicitor  si-ne.    the  letter     owl   if   ,.-...  n        i      7 , 

to  another  clerk  in  the  othce,  who  copiodit    n,   1.!^; Hr^.  ^  "tw 

that  all  those  minor  publications  were  privil d    beeau  e  th'.     w 

m  the  ordinary   course  of   a   .ilicitor'     businet      ,  d   w,       "         '""if 

necessary  and  usual  "  i^  the  d.chargo  of  the  solil-iil^  Z'y  to'hir'i^ 

li<>.r„usy.aobl,t  rrvn-s  and  others.  ;i8<M|   1   U.   ]!    84'      03 

L.  J.  Q.  B.  401  ,  i-S  W.  11.  3U1.  ;  70  L.  T,  308.        '"'-'''' 

In  (ho  previous  cm-  of  Pull.nan  and  another  v.   7/,//  d:-  To..   [,81.11  •' 

It   related   t«   the    private   concerns   of   two   of    11..    fiv  i        "'.'iwr, 

.-.  and  ^ouM  have  been  addressed  uZl! i:!: ^^T^Z^r 
oee  ante,  p.   161.  '  ■>  • 

II.  was  the  managing  .lirector  of  the  defendant  company,  and  i,.  response 


IN 


Qi'M.iFinn  I'luyii.Eah:. 


>» 


to  nn  intjuiry  froin  tin'  i'iiiiipaiiy'r<  r<irri's|iniulriit4i  in  tTitpnii  ilis|iiitrliiMl  n 
teli>gram  in  o<mU<,  tlin  ical  lucuuiiig  i>(  whiuh  wom  difiiiiiiitory  of  the  plitiii- 
tiif.  11.  dti'tut(Hl  till-  ti'l<>f;riini  in  a  clrrk,  niiii  the  tcli-Rriiiu  wuh  I'lipicil  iiit<i 
a  csblo  l>ook,  in  accnrilancp  with  tlio  uhiiiiI  rniirM)  uf  liuMiiit»M.  Tlic 
plaintiff  allo}>i><l  pulilicution  (<>  the  mmi'iiiiyV  cUtIch  iiml  to  tlin  ti'lcf^ritph 
clerks,     lliid.  tlmt  tho  piililirationH  worn  privilr\|;i<<l. 

Kdmoudnon  v.    Hirch  <t-  Co..  Ltd.,  and  l/ornrr.  |I'.H)7|    1    K.    U. 
371  ;  7K  r,.  .T.  K.  B.  'Mii  ;  !»0  L.  T.  tl'.  ;  .>3  Tim.-'  L.  IJ.  2:tt, 

Similnrly,  it  is  Hulmiittitl  tlmt  where  it  in  tlio  duty  of  u  xolirilor  to 
proparo  a  ciuto  for  th<<  opinion  of  counsi'l,  it  in  ri-iiMinulili<  and  iiMUiii 
for  him  to  mmuI  the  citnc  t')  a  hiw  Ktationt'i'  to  bo  fair-ropii'd  :  and  that 
Uin  publii'rttion  t4>  th<>  law  htiitioniT,  Id'in^;  miTi'ly  auxiliary  to  (hi"  piililit-.i- 
tion  to  counHvl.   iH  alno  privileged. 

8o,  if  a  Kolicitor  for  tho  purpowg  of  an  action  laid  lilM>llous  letters 
iM'fore  an  expert  in  hanilwritini*  that  he  nuKJit  nay  who  wrote  them  :  or 
cauHcd  a  foreign  corri-x|«inden<o  to  Im>  translated  into  Engli.sh  ;  the  puhlira- 
tion  by  the  solicitor  to  the  expert  and  tho  translator  would,  it  is  .-iib- 
mitted.  be  priviKv'^  '•  "'"'  al'*"  f'o  publications  to  the  Holicilnr  of  tho 
expert's  report,  and  of  the  translation  into  English. 

Lucki'rmiin  v.  SoHHimnrlipin.  32  Freeman  (62  IllinoiK),   115. 

I'ririliijid  ('inminiiiinitlons. 

Not  every  couiinunication  nuide  on  a  privilcf^t'd  occiisioii 
is  privileged.  The  defendant  may,  in  answer  to  an  infuiiry, 
launch  out  into  matters  which  luive  no  bearing  oi»  th.e 
question  ;  or  in  writing  to  a  ])erHon  who  has  a  joint  iiitofst 
with  himself  in  one  undertaking,  he  may  wander  off  into 
other  matters  with  which  his  correspondent  is  not  concerned. 
The  i)resence  of  such  irrehnant  matter  does  not  of  coin-sc 
affect  the  judge's  ruling  that  the  lumsioii  was  privileged ; 
as  a  rule,  it  will  be  merely  evidence  of  malice  to  take  the 
case  out  of  the  privilege.  13nt  there  appear  to  lu"  some 
cases,  where  the  communication  is  so  wholly  irrelevant  and 
improper,  that  the  judge,  while  ruling  that  the  occasion 
was  one  which  would  have  afforded  protection  to  a  proprr 
letter,  may  yet  declare  that  no  privilege  at  all  can  attacli 
to  the  letter  which  the  defendant  in  f  ict  wrote  on  tliiit 
occasion,  (llunthij  v.  ir.'/v/,  ('»  C.  B.N.  S.  514;  Simm»i,.l.'< 
v.  Duiiin;  Ir.  R.  5  C.  L.  358.)  Again,  if  the  communication 
sued  on  contain  two  or  more  distinct  and  severable  diarges, 
the  judge  may  rule  such  portion  of  it  as  contains  relevant 
charge.^   pri\ileged,  and  the   other   jwrtions    unprivileged. 


I'RlMl.KOKn  roMMlXfCATIoyfl.  ju- 

J..  IC.  Ji.  o7.)j     So  If,  Ml  replying  to  «  .,ueHtion  about  \ 

.rreK.van    .natter  .s  dragged  in  defa.natory  of  J3.,  itTsub": 

;;"t  -  .  that  n.  an  .ction  by  E,  it  would  ..  no  cefe  ce 

hut  the  connmunc.at.on  was  privileged  as  against  A.      Per 

C    if  r         •;  ^'"''^  '  ^-  ^-  "*  "•  ^^'^- '  «"^  -  oth 
a.es,  ,f    he  matter  impugned  as  irrelevant  can  j.os.sibly 
a^e  any  bearing  on  the  question,  or  throw  any  hgh   on  the 
uU^r.or  be  of  any  assistance  to  the  person   to' whom  i 
s  sent   U  e  judge  should  not  rule  that  there  is  no  privile^^e 
but  submit  the  whole  commun..  ation  to  the  jury    n   the' 

issue  (as  to  which,  see  post,  p.  345,. 

J5ar  )n  Dowse  states  the  point  very  clearlv  lU„^  ,.     ..  •  1    , 

or..h.t3.i„in..i„g.eoL.u„i.at!::    tS^^^^ 

s!' o'h:"?  t'  ""''""  ""^  -— ieation  con,,,ained  0'  " 

L  I     r  ,'  !•■;.?•:  ,?•  V'"'  /•  ^'"""''"«*  '•"  ^'-'^-  ^ '"•'"'.  32 

place.  .  .       J  Lore  uui.st  exist  a  proper  motive  and  need  for  the 

aocuinen    could  be  excused   upon  the  ground  of  priviLe    if  it 
ened  to  rnatters  to  which  there  was  no  necessiy  to  refer  a 
Vision       "'"^  ^™^'"- certain.,  «o  further  than'any  i^U' 

llluHdatiunii. 

Tlu.  Jofeu.lunt  „wod  tho  i,l„intiff  «/.  lo,  •  the  uU-^tHf  ♦.■;.•     . 
WMti.  and  doiniiu.l  tho  monnv  „,„l  fi       .  I'laaitiif  told  his  attcniov  t(> 

-IK...  him.     The   h  r      ex  ;  n .'  ;'  "r"""-'"'  -"'   «-  <lo.„and  ,„ade 

«..<W„„  was  prwS.^rSe;rrf  "'''^^-      '""•   """   '''"">^''  '"« 

X 


ill 


lilHi 


(,ti:u.ifini>  I'ttivii.mK. 


If  1 


u  rhiir^<  njtitiiiHt  tli"  I'liiiiitiff  with  rofuronco  tu  hix  ciiiiilui't  tn  hiH  iiiothrr  and 
uuiit.  Ihlil,  that  tliHU.'h  tli<>  juirt  "'f  til"  IctttT  iilndit  tlir  rli'ffiidiiiit'm'  'iiiluit  u« 
to  tho  ]irii]H>rty  1111^)11  Ix  riiiitiilciititil  iiliJ  |iriviU>)^>il,  kiii'Ii  |>rivill<;^^  1  iiilil  imt 
cxtonil  tu  tho  part  of  tho  Ivttor  tiljout  tho  plaintifl'n  uiiiiUiict  t'  hin  uiuthi-r 
ami  aunt. 

Warrtu  v.  ir.irreH,  1  f.  M.  &  R.  IM;  \  Tyr.  Hitt. 

Himmiiiil*  V.  Puiiut,  Ir.  11  3  C.  L.  358. 
The  dofondatit  wii-i  olork  of  the  jxMioe  "f  tho  cimiity  i>f  Kent,  and  ok  n'n'h  it 
WUM  hU  duty  ti)  li;iv>'  tho  re^fint-ir  of  oouiity  votcru  |iriiitt>d,  tho  oxiM'u»e  of  mu-h 
liriiitinj;  lieiii^' allowed  liy  tho  jimtiron  in  quuitor  McssioiiH.  lu  Is.Vt  tho  dojoii- 
dant  i-iiijiloyed  a  now  ]iriiiter,  who  chnrjfod  lon-i  fur  tho  job;  th.'  dofoiicLiot 
wroto  a  lotter  tu  tho  Fioatice  Couiinitteo  of  the  justioon  stutiii;;  his  roanoiiH  for 
tho  thaii^o,  aiidaddod  that  to  coiitiiiuo  to  pay  the  charfio^  inado  l>y  hiit  foniior 
priutor,  tho  plair.tifl,  would  b«  "  to  Huhmit  to  what  ai>|icurH  to  hnvc  lieon  an 
attoinpt  to  extort  iiionoy  V)y  miiTopronontution."  Hrhl,  that  tho  ocosiHion  wii» 
privilof^l,  u8  it  was  proiior  and  nocowtary  for  tho  defondant  to  explain  to  tho 
Finance  I'oinmittoi'  what  ho  had  done;  Imt  it  was  for  tho  jury  to  dotonnino 
whether  tho  worde  imputing;  iniprolHT  niotixes  to  tho  plaintill  were  or  wero  nut 
lualieijUHly  innorted.     l>aniaf,'oK  oO/. 

"  Cm,ke  ami  ttiwtl,er\.  IIVWm,  5  K.  &  H.  3.'h  ;  LM  I,.  J.  U   M.  307  ;  1  Jar. 
N.  S.  610  ;  3  C.  I,.  H.  l(Kl(>.  overrulintf. 

Tiituii  V.  Kmna,  \'i  A.  &  K.  "33. 

And  BOO  flaiic.Tk  v.  ''lI,^^  2  K.  &  V.  711. 

li:,l>tTh<'ii  V.  M-lhiiyitll.  4  Uiii^'.  (i70 ;  3  C.  &  P.  2M. 

.'-hrnn  V.  Kilil.eiitr,  (1887)  i  Tinio«  I-.  1{.  IflU. 
Tho  defendant  soi.t  out  a  notice  on  a  privilo:;od  occuxion,  and  unnocos^nily 
insort'il  in  it  wordu  which  wero  defamatory  of  the  ]duintifT  hut  wliiih  h:id  lofcr- 
encc  to  tho  matters  which  lemlerod  the  occasion  privilojfod.  Tho  jur\  fouiul 
that  those  words  were  not  true,  and  tlut  the  defendant  hy  insortiiif;  flieni  li.nl 
exceeded  tho  jirivilo;.'ed  occasion  which  ciititKil  him  to  j;i\i' the  notice,  Imt  coiiM 
not  ii;.'rce  on  any  answer  to  the  ((ue.stion  winttierthe  words  were  insiitt^l  niali 
eiously.  Tho  Court  of  .•\j>i)oal  lioM  that  the  excess  was  at  most  hut  evidence 
of  m  dice  ;  and  that,  as  tho  jury  had  dodineil  to  say  that  the  defendant  had  acted 
maliciously,  jud;;ment  must  Ito  entered  for  the  defendant.  The  Ilouso  of  Lords 
also  lieM  that  there  was  no  ovidonci^  of  malice. 

yti-ill  V.  Fiiif  Art  ami  (Itneral  liiKiirame  Cn.,  (('.  A.)  [IMto]  •-'  IJ.  11- 
l&(i ;  04  li.  J.  (I.  It.  OKI  ;  72  I..  T.  .'j2.'j  ;  ('.I.  I..)  [1897]  A.  C.  Ci : 
C(i  Ji.  J.  U.  U.  lyj ;  73  Ji.  T.  tiOti. 
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.l//,(r/a._T»  rf-lieve  a  (iolVn.lant  fr-  a  Iwl.ilitv  in  a  lib..|  .,>tm, 
on  the  Kroun.l  .l„.t  tl...  words  ,u,l,liHl....i  ainount.-l  to  nothing  more 
than  fair  .-omnunt.  f,mr  thinirn  mus.  I».  provon:-(ai  That  the 
^^onU  are  fairly  r.-levant  to  so,,,,.  „,a,t.r  of  public  int,-r,^t  (6) 
Th..y  are  th,  expre.H..„  „f  an  -pinion  an!  not  the  M.isstatement  of 

a  fa.-t:   (.,   They  ,„„st  not  ex. 1  ,h,     ,„„s  of  „  fair    o,„ment. 

and  (,/)  lh.y  must  not  h,.  p„l,li.sh,.d  ,„ali..io„slv.  It  „nv  one  of 
th.^s..  four  iu^r..,lients  in  h.ekinp  the  defenee  f  fair  ■  MMnent  fai!«. 
"ilson  V.  Deane     l!»li»),  .}  ,\itn.  H.  I8ti. 

Where  one  is  «^iled  in  the  puhli,-  pn-ss  h,  muv  na-Aer  in  the 
PN'.I.e  pn.ss  a,Ml  ,f  i„  his  r..,,ly  he  e-nflnes  hu„M.|f  to  vin.lieatinK 
honestly  and  without  n.ali.-e  i,is  eonduet  or  dm.aet.r.  \m  an^wr 
IS  pr,vd..tfed  even  if  he  should  iuei.lentally  r.-.l.„.t  upon  the  con- 
du.t  or  .hara.-ter  of  his  a.s.sailanf.  an.l  even  if  ■■,  s,,oui,i  nistnk-  nl  - 
niis-tate  the  tii<-ts.     Ihid.  '    "' 

\V„ere.  tl...r.rMre,  an  ae,-ount  of  a  matter  whieh  nih  vt.  -!  on  lu 
-ondu.-  of  the  ,  h,intiff  app,.ared  in  ,-,  newspaper  and  th,  „h.iniiff 
.mswen.l  this  s»atern..nt  !.y  .  letter  wl,;.!,  he  pul.lisi,.,!  in  11... 
prr^s  and  in  vhieh  th,-  fa.-.s  of  th-  ease  as  he  re.H,ll,.eted  them 
were  stated  ...t  hieh  letter  .-ontained  after  the  state,,,.,,,  of 
ta.s  the  tollowiuj;  words:  '•(  think  the  puhli,-  will  he  aWe  ,« 
'Mid.rstand  fr.,  ,  Mr.  Darripan's  state,„ent  who  h„  been  to  l.lan.e 
tor  tl,e  ..upf>os..d  ^.rsP  thi.f  makinfr  his  getaway,-  thereby  ir.for- 
rimr  that  th^  defendant  was  to  blame:— 

n.'ld.  that  under  the  eireumstanees  ,li<,.]osed  in  ,!,.■  stntement  of 
iM.ts  so  pubhsl,,.,!  this  was  a  direet  attaek  on  the  Royal  X.,r1h- 
\\est  .Mount.Hl  I'oli..o  an.l  the  Superintendent  of  that  Ni.ly  at 
'  ^'Urary.  and  that  the  Superintendent  of  Poli.-e  was  justiii.-d  in 
M.ak,n^-  answ,.r  to  this  attaek  by  ,,  statement  published  in  th..  pre^s 
■"  order  to  end,.avou,-  to  vindi.  .te  hintself  and  the  „olioe  roree 
>vpr,s,.nted  by  him.  an.l  notwithstanilinp  the  faet  tha)  the  ,v,.ly 
••"nta.ned  misstatement  of  faets  (made  howeyer  hon.-stlv  and  with 
it  ""'lief  in  their  truth  >  the  oeeasion  vv,-is  priyileped. 
Wilson  V.  Deane  (l^inv    A  Alta.  R.  18H. 

The  statement  of  d.  :etiLP  eontained  the  fr.Ihwin-  p.ir"a--^'(  • 
•■•n.e  ."tcments  of  fa  set  .ut  (in  th,-  allejrcd  libel)  are  t,..'  in 
sul,stance  and  m  fact,  and  the  whole  of  the  said  stat,.n...ni     .  s 
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made  in  answer  to  certain  letters  published  in  The  Daily  News 
.  .  .  .  by  the  plaintitt  ....  and  the  said  statement  was 
made  without  malice." 

Held,  that  this  paragraph  sufficiently  pleaded  the  defence  of 
justification,  but  did  not  distinctly  or  sufficiently  raise  either  of  the 
defences  of  fair  comment  or  privilege.  But  as  the  trial  had  pro- 
ceeded on  the  assumption  that  l)oth  these  tiefenees  were  sufliciently 
pleaded  they  were  open  to  the  defendant.  Wilson  v.  Deane  (1909), 
3  Alta.  R.  186,  per  Beck,  J. 


British  Cohimhia. — In  a  mortgage  foreclosure  action,  the  Lion 
Brewery  Co.  as  second  mortgagee  was  j<»ine<i  as  a  party  defend- 
ant. a!id  a  mercantile  agency  published  in  a  notice  or  circulHr. 
distributed  amongst  its  subscribers,  that  a  writ  liad  ber.i  issued 
against  the  Lion  Brewery  Co.,  claiming  foreclosure  of  a  mortgagf 
and  indicating  by  means  of  the  words  "et  al"  that  there  wen' 
other  de.feniinnts : — Held,  in  an  action  by  the  Lion  Brewery  Ci>. 
against  the  mercantile  agency,  tliat  the  publicnticm  was  libellous 
and  not  privileged.  Lion  Brewery  Co..  Ltd.  v.  The  Bradstrect 
Co..  9  B.C.K.  \.\'.  (Irving,  .T.I. 

Sic  also  Cos.sptte  v.  Ibmii,  19  Can.  S.C.R.  222. 

.Vric  Brunswick. — In  an  action  for  lilu-l  the  dtrlaration  ailrircd 
that   the   defendant    falsely   and    maliciously    published    a    littir 
aciusinf.'  pbiintiff  of  tlu-ft,  and  addressed  an<l  sent  it  to  the  plain 
tiff,  and  that  this  letter  was  dictated  by  the  defendant  to  his  stcrio 
grapher  who  extended  the  notes  and   transcribed   the  same  by  i' 
typewriter,  wbicli  transcribed  copy  was  signed  by  tlie  defeii<lfiiil 
and  sent  to  the  plaintiff.     Tlu'  defendant  by  his  plea  denied  iiiiiiiii'. 
and  alleged  tiiat  the  letter  was  drafted  by  him  and  given  to  \\\- 
ty|)cwriter  to  be  copied:  that  the  typewriter  was  his  coiifideiiti.il 
clerk,  and  as  such  was  ai-custoined  to  deal  with   b-tters  of  a  eon 
fidential  nature,  and  that  tlie  typewriting  of  the  letter  in  f|neslioM 
wa.s  done  in  the  perforinaiiee  of  her  duty  as  such  confidential  cli  il. 
that  no  person  except  the  del'endiinf  and  the  typewriter  saw  tin- 
letter,  and  its  contents  were  not  disclosed  to  any  person  other  tli  in 
the  plaintiff: — Hebl,  on  demurrer  that  the  jtleas  admit  a  piil'li- 
tion  and  do  not  show  that    the    occasion    was    privileged,  am!   i' 
provcKl,  woidd  not  be  an  answer  to  the  prima  facie  cause  of  ;ii'tii"i, 
alleged  in  the  di-claration,  and  were  bad  on  demurrer.     .Monit.  ■. 
O'Regan,  :W  N.B.R.  189.     The  giving  of  the  letter  to  the  el.ik  t,. 
be  copied  was  a  publication  and  was  not  privileged.     .Mor:in   ^ 
O'Regan,  :i8  N.B.R.  399. 


gL'.U,IPIED  PBIVILEOE  GENERALLY. 


SOfic 


^ova  Sco<.a._In  an  action  brought  by  plainHff  claiming  dam- 
ages for  .vords  spoken  by  defendant  of  and  concerning  plaintiff 
imputmg  that  plaintiff  was  a  thief,   the  defence  set  up  wa«  that 
on  the  ..ceasion  when  the  words  in  .,uestion  were  used,  defendant' 
on  behalf  of  the  Reid  Newfoundland  Steamship  Company?  wal' 
conductmg  an  inquiry  into  a  shortage  of  accounts  of  one  M  who 
was  as^nt  of  the  company  at  North  Sydney,  and  that  all  the  parties 
present  were  employees  of  the  company  and  were  endeavouring  to 
ascertain  what  had  become  of    money    which    appeared  by    the 
accounts  to  have  been  taken  from  the  office  at  the  place  where  the 
inquiry  was  being  held.    The  trial  Judge  instructed  the  jury  that 
the  occasion  upon  which  the  words  complained  of  were  uttered 
was  privileged,  and  that  the  words  were  not  the  subject  of  an 
Hction  unless  the  jury  found  that  defendant,  in  uttering  the  words 
was  actuated  by  ill  will  or  by  some  indirect  motive  other  than  a 
sense  of  duty,  and  that  the  bur.len  of  proving  this  was  upon  plain- 
u      u  *'"'  •""♦■^"♦•on"  P'ven  were  correct  and  that    in 

the  absence  of  evidence  such  as  that  indicated,  the  verdict  of  'the 
jury  ,n  favour  of  plaintiff  was  wrong  and  must  be  set  aside  and 
the  action  dismissed  with  costs.  Wilcox  v.  Stewart.  38  N  S  R  409 
In  an  action  for  slander  the  words  complained  of  wore  "You 
fmeaning  the  plaintiff)  stole  my  feather  bed  and  silver  spoons  " 
and,  at  the  same  time,  in  answer  to  the  question.  "Do  you  really 
mean  to  blame  me  for  stealing  them."  the  further  worJs,  "Most 
umlouhtedly  I  do."  (meening  thereby  that  the  plaintifi'  was  guilty 
of  stealing  his  feather  bed  and  silver  spoons).  P|„i„tiff  was  a 
tenant  of  a  portion  of  defendant's  house,  and.  owing  to  some  dif- 
ference winch  had  arisen,  was  engaged  at  the  tin.r  the  words  in 
question  were  nsed  in  packing  up  the  articles  belonging  to  her 
with  a  view  to  their  removal,  and  defendant  was  objecting  to 
'aving  them  removal  until  the  following  day.  cl-imingthat  they 

','"'  ""•  ' "  n'^P'''-'y  '•»>-<-k«l  over.     The  words  were  uttered  in 

...  pr,.sen..,.  „f  third  parfi,^.  The  trial  Judge  instructed  the  jury 
'"■•t  tlM'  m-ca-sion  was  privih-gcd  unless  malice  was  shown  The 
.lury  nturncl  a  verdict  in  plaintiffs  favour  and  as,ses,se,l  the  dam- 
.-.uvs  at  *2r,0.-Held.  that  the  occasion  on  which  the  wor.ls  com- 
I'lamed  of  were  uttered  was  not  privileged,  and  that  the  directions 
L'lv.n  to  the  ...try  were  erroneous  on  this  point,  but.  as  it  was  evi- 
'l-nl  t.i. It  defendant  was  not  F.rejudiced  thereby,  a  new  trial  should 
""f  1.0  ..liowed.  Also,  that  while  the  daT..ages  wore  lariro  un.lor 
t  ;"  o.romnstanees  that  was  a  matter  peculiarly  within  the  province 
'"  »""  .lury,  and  they  were  not  so  exo.^ive  as  to  call  for  the  inter- 
■Tonoe  of  the  Court.    Mclean  v.  CampMl.  38  .\..S.R.  416. 
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Where  the  defendant  who  claimed  to  have  been  defrauded  by 
the  plaintiff  wrote  a  letter  charging  the  plaintiff  with  fraud  to  a 
magistrate  whom  he  had  been  in  the  habit  of  employing  as  a  col- 
lection agent  and  asked  him  to  recover  the  money,  it  was  held  that 
the  letter  was  not  privileged,  as  it  did  not  relate  to  judicial  pro- 
ceedings before  the  magistrate  as  siicli,  nor  was  it  a  statement  of 
demand  umler  the  Nova  Scotia  statute,  S.R.  5th  series,  e.  102. 
Lowther  v.  Baxter,  22  N.S.R.  M2. 

Defendant  accused  infant  plaintiff  (now  suing  by  her  next 
friend)  of  theft  of  money  from  his  shop,  with  a  view  of  prccuring 
its  return.  Two  other  persons  were  charged.  Subsequently,  on 
application  by  them,  he  repeated  the  charge  to  the  plaintiff's  par- 
ents. 

On  an  application  to  set  aside  a  verdict  for  plaintiff,  and  for  a 
new  trial :— Held,  that  the  jury  had  been  mislead  in  that  they  had 
not  been  told  that  the  occasion  was  privileged.  New  trial  ordered. 
Also,  per  r^Ieagher,  J.,  because  evidence  was  wrongly  admitted 
in  aggravation  of  damages,  as  to  plaintiff's  good  character,  that 
other  thefts  had  been  committed  in  the  neighlwrbood  on  tlie  same 
night,  and  as  to  a  conversation  between  plaintiff's  father  an.l 
defendant's  infant  son.    Johnston  v.  Kidston,  .'U  N.S.R.  28:?. 

Defendant  was  a  shopkeeper  in  wliose  street  window  an  artist 
had  obtained  permission  to  exhibit  a  portrait  of  a  wouian  as  a 
sp.M'imen  of  his  work.  A  practical  joker  told  the  defendant,  wim 
did  not  know  the  woman,  that  the  portrait  was  one  of  an  abandon..! 
woman  whereupon  the  defendant  removed  it  from  exhibition  in  his 
window.  The  defendant  in  explanation  repeated  to  the  artist.  I>iit 
in  exaggerated  terms,  what  he  had  been  tolil.  In  an  action  for 
slander  brought  by  the  woman  the  Court  held  that  the  mere  repdi 
tion  by  defendant  to  the  artist  of  what  had  been  so  told  him  \v;is 
privileged,  and  althouirh  malice  might  be  inferred  from  the  <xii.-' 
geration,  there  was  no  other  evidence  from  which  it  could  !"■ 
inferred  as  defendant  did  not  even  know  plaintiff.  Brown  \. 
MeCurdy.  21  N.S.R.  201. 

Plaintiff  was  a  land  surveyor,  appointed  by  the  Cover,  iiioiit  .tt 
the  Province,  and  defendant  wrote  a  letter  to  the  Provincial  S. .  . 
retary,  complaining  of  plaintiff's  conduct  and  making  cii-t^iiii 
charges  against  him.  whereupon  plaintiff  proceeded  against  him  ("r 
libel.  Defendant  pleaded  that  his  letter  was  a  privileged  .oin- 
munieation.  The  Commissioner  of  Crown  I^ands,  and  not  ('  - 
Provincial  Secretary,  was  the  p.Tson  to  whom  the  letter  sli(.i:M 
properlv  have  bwn  a<ldressed.    The  learned  Judge  who  trie,!  '■• 
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cause  directwl  the  jury,  that  if  they  tliousrht  the  letter  was,  in 
view  of  pinintiff  8  offieial  reliition  to  the  Oovernnient  and  the  Crown 
Und  Departni-nt,  written  in  pood  faith  and  witliout  malice,  it 
was  a  privileKed  co.i.muni.-ation.  The  jury  found  a  verdict'  in 
favor  of  defendant.  t)n  arKunient  of  the  nde  to  set  the  verdict 
aside. 

Held,  that  althoufrh  the  letter  should  strictly  have  been  addressed 
to  the  Crown  Land  Department,  yet  that  the  Judge's  direction 
was  ripht.    Rule  discliarfied.     Kerr  v.  Davison,  3  X.S.D.  :{r.4. 

Plaintiff  was  the  collector  of  pew  rents  in  St.  Paul's  Church,  and 
it  was  his  duty  as  such  to  hand  ther-i  over  to  the  defendant,  who 
was  the  senior  warden.  The  church  had  l^-en  brok.'n  open,  and 
the  mone.vs  and  money  Jwxes,  with  crtain  lKM)ks  of  no  use  to  any 
one  hut  the  plaintiff  an<l  th.'  .•hur.h,  taken  away.  The  defendant, 
111  presence  of  the  plaintiff's  .surety  (a  vestryman),  two  other 
vestrymen,  and  the  rector  of  the  church,  chnrped  plaintiff  with  the 
rrinie,  adding  that  he  had  not  handed  over  the  money  collected, 
and  had  destroyed  the  books  to  .-over  the  deficiency.  The  jury,  in 
iinswer  to  a  (picstion,  said  that  they  could  not  deci.le  whether  the 
defendant  had  malice  or  not  when  the  words  were  sjiokeii,  but  that 
they  considered  he  had  no  ripht  to  use  them,  and  they  found  for 
the  plaintiff. 

Held,  that  the  communication  was  privileped.  and  that  as  the 
.jury  had  not  found  express  malice  the  verdict  must  fall.  Shep- 
licrd  V.  White,  2  K.  &  C.  .'51. 


f* 


Ontario.— \  niece  wrote  to  her  aunt,  with  whom  she  was  on 
1' iMis  of  irreat  intimacy  and  whom  she  was  in  the  habit  ..f  staying 
"ith,  a  h-tt.T  making,  on  the  authority  of  a  corn^spondent.  state- 
iMcnts  derogatory  to  the  rharacter  of  a  clergyman  well  known  to 

"' '  """'  """f-  wl'o  "•«'<  «   fmiuent  visitor  at  th..  aunt's  hous... 

.-nd  it  was  allege.)  on  one  side  and  deni.'d  on  the  oth.-r  that  in  Ui.- 
l''tt.T.  which  had  been  .lestroy...l,  the  ni.^.v  t.ild  th.-  aunt  "'to  spr.'ad 
ttiis  about  town  at  once:"— II,.ld,  that  .such  a  moral  and  so.ial 
'liity  existed  as  made  th<  communication  a  privileged  one:  and  that 
though  a  direction  to  spread  th.-  stat.'ment  about  w.miI.I  be  s.)Mie 
I'vi.l.-nee  of  malic.-,  it  slmuld  have  b.-en  l.<ft  to  the  .jury  to  say 
wheth.T  the  dirwtion  had  In-en  =.i  fact  given.  Fenton  v  .Ma.'- 
'lonald,  1  O.L.R.  422  (C.A.I. 

A  nmsU-r  is  not  necmsarily  liable  in  danuiges  for  slaml.r  I nusc 

111  th.'  pr.-sence  of  fellow  servants  or  even  of  .asual  bystanders  he 
accuses  his  servant  of  theft.     Such  an  a.-cnsation  is 'prima   facie 
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privileged,  and  to  destroy  the  qualified  privilege  there  must  be 
some  t'viilcnce  of  malice,  such  as  want  of  belief  in  the  accusation, 
intemperate  language,  seeking  the  opportunity  to  make  the  accusa- 
tion publicly,  or  the  like.  Judgment  of  Boyd,  C,  reversed.  Gild- 
ncr  V.  Busse,  3  O.L.R   561  (Div.  Ct.). 

Statements  made  at  h  public  meeting  by  an  alderman  of  a  city 
in  his  capacity  as  a  member  of  a  public  library  committee,  reflect- 
ing on  the  manner  in  which  the  defendant,  a  contractor  for  the 
stone  and  mason  work  of  a  public  library,  was  performing  his  con- 
tract, are  prima  facie  privileged,  and  such  privilege  is  not  taken 
away  by  reason  of  there  being  present,  to  plaintiff's  knowledge, 
newspaper  reporters,  who,  without  any  request  from  the  plaintiff, 
published  in  their  newspapers  a  report  of  what  had  taken  place 
at  the  meeting,  including  the  plaintiff's  statements,  and  therefore 
did  not  constitute  any  justification  for  a  letter  written  by  defend- 
ant to  such  newspapers  \indicating  his  character,  and  in  which  ii 
defiiniatory  attack  was  made  on  the  plaintiff.  A  i-ounterclHiin, 
referring  to  the  charges  in  th<»  statenirtit  of  defence,  and  alleginj: 
that  they  were  falsely  and  waliciously  spok«>n  by  plaintiff,  wiis 
held  to  be  a  goo<l  pleading  a^icr  Ontark»  Judicatnn'  Rale  26H. 
Hopewell  V.  Kenn«l>-.  9  O.L.R.  *$  (D.C.). 

In  18<12  by  an  error  of  a  town  a.s.sessor  the  amount  deducted  l>y 
the  Court  of  Revision  from  the  defendant's  assessment  was  enten-.! 
on  the  roll  as  tlie  assessment  itself,  so  that  he  was  a.ssesN«l  for  somk 
^)  less  than  he  should  have  been.  Subse«iuently  the  question  nt 
arrears  ot'  taxes  came  up  in  the  council,  of  which  the  defendant 
was  a  member,  and  tlie  cases  of  alleged  arears,  including  the  under 
charge  of  the  defendant  for  189,S.  was  refi-rred  to  a  committe...  .it 
which  the  defendant  was  also  a  meml)er.  The  committee  by  i 
majority  r.portcd  that  the  defendant  was  liable  for  the  amoiiril, 
ii  minority  report  being  presente<l  by  the  defendant.  On  th- 
report  beinir  considered,  statements  were  made  by  th<»se  pn-scHliiiL' 
it.  The  defendant  in  answer  thereto,  while  contending  that  he  \mi-^ 
not  liablr.  accused  the  plaintitT  who  had  been.  Imt  was  not  then,  tlr 
assessor,  of  having  violated  his  oath  of  office,  and  of  having  tlirc:i! 
ened  to  tax  dcf.'ndant  out  of  town,  th-  defendant  contending  t!  .it 
he  could  have  prosecuted  him  before  a  Judge,  and  was  sorry  I- 
had  not  done  so;  ami  similar  statements  were  made  by  him  "H 
other  o.-cnsions:— Held,  that  th»-  fact  of  the  plaintiff  not  Winir  t!  ■  ii 
the  assessor  did  not  pn'vent   the  action    from   l>eing   iiiaint.ii    1 

without  proof  of  special  damage.     TTeld.  also,  that  mali* ini<i  '  • 

inferred  from  the  language  of  the  defamatory  wordu  thetnwlv.s. 
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Mclntyre  v.   McBean   (1856),    13    U.C.R.    534,    dissented   from. 
Laughton  v^ Bishop  of  Sodor  and  Man  (1872),  L.R.  4  P.C.  495 
followed.     Held.  also,  that  though  the  occasion  was  a  privileged 
one.  the  words  used  being  foreign  to  the  subject  matter  in  hL 
created  an  excess  of  the  privilege  and  the  statements  then  made,  as 
we  1  as  on  the  other  occasions,  were  evidence  of  malice,  which  could 
n..t  be  withdrawn  from  the  jury.     The  learned  Judge,  in  charging 
he  jury,  left  it  to  them  to  say  whether  the  defendant  had  estab- 
lished that  he  had  aete«l  bona  fide  and  without  malice;  but  on  the 
jury  being  recalled  he  pointed  out  that  the  onus  in  this  respect 
was  on  the  plaintiff.     An  objection,  therefore,  on  this  ground  of 
the  charge  was  overruled.    A  further  objection  taken  to  the  charge 
was  that  the  learned  Judgc^after  first  stating  in  substance   that 
.t  as  a  matter  of  fact  the  defendant  believed  the  charges  to  be 
tni...  the  fact  that  he  had  no  rea.sonable  ground  for  such  belief  need 
Mot  enter  into  their  consideration  on  the  question  of  malice-  that 
such  belief  was  not  suffieient.  if  he  took  advantage  of  a  privileged 
o.ca.s.on  when  this  particular  matter  was  not  under  di.scussion  and 
was  not  relevant  thereto,  but  to  gratify  some  indirect  motive  of 
ns  o«Ti  brought  that  in-proceeded,  "the  fact  that  it  is  true  that 
ic  beh(.v,.,l  It  to  be  true  is  immaterial.    If  he  did  not  believe  it  to 
-e  true  that,  in  itself,  was  abundant  evidence  of  malice;  but  if  he 
lH.!,eved  it  to  be  true  that  is  not  conclusive  evidence  of  want  of 
".alice.       Held,  that  the  use  of  wor.ls  -the  fact  that  it  is  true  that 
I-  believed  It  to  iK^  true.-'    which    were    the  objectionable  words 
were  mimediately  corrected  by  the  words  which  followed;  and  this 
uns  the  way  it  was  understood  by  the  defendant's  counsel  at  the 
trini  as  appeared  by  his  objections  to  the  charge;  and  therefore 
"    '  hargc  in  this    respe,-t    was    also    unobjectionable.     Crate  v 
iKalluiti.  11  O.L.R.  81   (D.C). 

A  defeated  candidate  in  an  interview  with  a  newspaper  reporter 
'!"■  <  n.v  a  tcr  an  election  informed  him  that  the  plaintiff  (who  was 
a  po htical  opponent  nd  an  active  party  work.T)  had  as  soon  as  it 
«"s  known  that  he  was  in  the  fiel.l,  come  to  and  asked  him  to 
;""l"rsc  ;.  note  for  $1,000.  which  he  refused  to  do,  an.i  had  also 
it.r.  ,n  a  speech,  accused  him  of  disloyalty.  This  was  the  libel 
-..np!.mc<l  of.  The  innuendo  alleged  wa.s.  that  the  plaintiff  bad 
".i-rc.  h,s  services  and  support  as  a  bribe  and  had  corniptlv 
■l.T...    to  desert  his  party  and  abandon  his  principles  and  snppor't 

''':'rn<>"nt  at  the  election  if  he  would  emlorse  his  note;  that  his 

r'Pos.tmn  to  the  defendant  s  candidature  was  not  due  to  prin- 
'I'K'  or  party  loyalty,  but  to  the  defen.lanfs  refusal  to  endorse 
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the  note:  and  that  because  of  such  refusal  the  plaintiff  not  only 
opposcil  his  i-andidature,  but  attacked  him  personally  and  accused 
him  of  disloyalty.  The  inteniew  was  puhlislied  and  the  defendant 
next  day  callctl  at  the  newspaper  oflice  and  the  only  thing  he  found 
fault  with  in  the  report  was  the  omission  of  a  few  words  in  the 
intHxluctory  part.  At  the  trial  the  Judge  allowed  the  case  to  go 
to  the  jury,  who  found  a  verdict  in  favour  of  the  plaintiff : — Held, 
that  there  was  evidence  tliat  the  defendant  knew  he  was  speakinj; 
for  publication  and  that  he  atithori/ed  what  he  said  to  be  published 
in  a  iii'wspaj)er:  and  that  the  conuiiunication  was  not  privileged, 
lliid,  hnwivcr.  Ihiit  the  words  were  not  capable  of  the  nieaniiiL' 
iiscribcd  to  them  by  the  pbiintitT  and  that  the  motion  for  a  nonsuit 
at  the  close  of  the  case  should  have  h«'en  allowed.  The  Capital  and 
Counties  Hank.  Ltd.  v.  Ilenty  &  Sons.  (1H«2).  7  App.  C-m.  741. 
rclVrred  to.     Hay  v.  Hiiitrham.  11  O.I  .H.  14H  (CA.). 

Tiiere  is  n  (pialified  privilepe  upon  a  petition  to  a  Municipal 
Council  for  the  removal  from  the  office  of  poundkeeper  for  alleged 
misconduct.    (iotMlwin  v.  (Jrav.^s  (1904),  4  O.W.R.  440  and  473. 

If  the  occasion  was  one  of  qualified  privilejre,  and  there  is  no 
evidence  of  malice  a  non  suit  will  be  granted.  Tapp  v.  Brcnot 
(l!i()4).  :{  O.W'M.  80. 

The  defendant,  the  yard  master  in  a  railway  yard,  forthwitli 
rcportiMl  t'l  the  train  master,  to  whom  it  was  his  duty  to  repiut. 
that  lie  hiiii  s.M-n  the  plaintiff,  a  car  examiner,  break  into  a  car  and 
take  tlieretrom  a  Inindle  of  handles,  whereupon  the  train  masti  r 
reported  it  to  the  -ompany's  detective,  and,  some  four  d.ivs  after 
wards,  the  plaintitf  was  called  into  the  company's  ofBee,  the  tr.uti 
master,  the  detective  and  a  couple  of  other  officials  beinjj  pn'-^iiit. 
and,  on  his  denyinc  any  knowledge  of  the  handles,  the  defendant 
was  called  in.  and  on  being  <|uestioned.  made  the  charge  already 
referred  to.  In  an  action  for  slander  brought  by  the  plainiiil' 
against  tin-  defendant  the  plaintiff  state<l  that  shortly  before  !>.•  hl- 
called  into  the  office  he  had  met  the  defendant,  who  informed  h'v.n 
of  the  car  having  been  broken  open,  but  that  he  did  not  know  w!:.) 
Jid  it:_II,.|d.  that  while  the  occasion  on  which  the  alleged  defaiiM 
tory  statement  was  made  was  one  of  qualified  privilege,  the  stai. 
ment  made  by  the  defen<lant  to  the  plaintiff  was  evidence  of  t)i' 
defendant  s  dis-belicf  in  the  trutli  of  the  charge,  and  theref.r-  .f 
malice  to  go  to  the  jury  to  displace  the  protection  afforded  by  ho 
privileged  o<'casion.    Woods  v.  Plummer,  15  O.L.R.  552  (CA. 

One  of  the  defendants,  the  secretary  of  a  trade  as.sociation  i  n'- 
pared  a  statement  for  circulation  among  the  members  of  the  a--i) 
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ciation,  and  gave  ,t  to  a  person  whom  he  oceai,ionallv  employed. 

tion  that  the  plaintiff  waa  unworthy  of  credit  :-Held.  that  as  Te 
publreat^n  to  the  members  of  the  association  would  have  b^n 
PHvaleged.  m  the  absence  of  malice,  on  the  ground  of  intercut  IJ^ 
pubhcafon  to  the  copyist  was  also  privileged,  b,.ing  a  eaTonaWe 
means  employ.l  to  make  the  communication  to  the  other  llw 

2^  foliar r^'^f!'"':  '^""°"  ""^'  ^^  ^'^  ^^^^^^  ^^  *  qb. 

262,  followed.  Held,  also,  that  the  finding  of  the  jurv  that  "there 
;  e'eltTf      1  """;';'  ""''  '"  ^•''•^•^  «  «""^-'?  ^^at  the  woS 

iL^VoriT  '''''-' '  """"*•''>  ««^"^' «--'  ^ 

Persons  carrying  on  a  mercantile  agency  are  responsible  for  the 
damages  caused  to  a  person  in  business  when,  by'- .Ipable  negu! 
gence,  imprudence,  or  want  of  sWll.  false  information  is  suppHed 
concerning  h.8  standing,  confidentially  to  a  subscrifn-r  to  the  Zney 
on  h.s  application  therefor.     Cossette  v.  Dun.  19  Can.  S.C.rS 

The  defendant  received  a  letter  from  the  solicitor  of  the  plain- 
-ffs  mother  complaining  of  statements  ..irclated  by  the  defendat 
"Inc.  had  cau.sed  the  mother  and  her  family,  and  ,mrtie„larlv  her 
'  aug  ter,  the  plaintiff,  annoyance,  and  threatening  to  begin  Z 

T  i  Te/r  ""''"  "  '"'""'*'''"  '"■'"  ^'^'"'"i  ""«'  -'-ts  paid 

This  le  ter  was  not  answered  by  the  defendant,  but  the  threatS 

iirZir  ""•;^"-*rr''*-  ''"  ''^'^'^-'-*  ^-^^  »  'ettert  t^^ 
Lnntiff  s  mother  with  the  avowed  purp,.e  of  preventing  her  from 
proceedin.^  with  her  a.-tion.  In  ,hat  letter  he  referred  to  th" 
plaintiff,  and  s„,d  ^  e  saw  her  drive  her  father  out  of  the  hie  and 
-It  bim  with  sticks  of  M-.H,d.  and  aske.l  the  mother  if  she  thought  H 

I.  bed  ,n   Court  and   m  newspapers.-IIeld.   in  an  action   for 

.1.01    ased  upon  this  letter,  that  it  did  not  come  within  the  rule  L 

to     stat«nent«  necessary  to  protect  the  defendants  interests  -  «, 

s  .0  make  the  CK-casion  priv.leged ;  and  even  ,f  it  did.  the  privilege 

K  ..  and  ,n    he  n.atter  of  libel  and  slander  corr..po„,Is  to.  and  is 

s  me  as  Uiat  ...  Que. U.  in  the  same  n.atte'  t,.a,  no  action 

^    I    lu   for  statements  n.ade  by  a  party  in  the  exer^.e  of  a  right 
1.1  ^  1  exercise  d  „n  droit)   unless  actnai  .nalice  ►.  proved.     (2) 
^^  H    Fn^and  the  ,uestion  of  pnv.le,..  or  n.,  priv.le.e  is  one  o 
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law  for  tlu-  Cmirt  and  not  for  the  jury  to  di'tcrmini',  so  in  Quebec 
it  is  for  tin-  Court  and  not  for  the  jury  to  say  whether  the  tletVndant 
in  making  a  statement  is  in  the  exen-ise  of  a  riirht.  (3)  Where  in 
a  trial  hy  jury  of  an  action  for  defamation,  the  jury  finds  that  a 
statement  eaused  the  phiintitT  daniafie  to  a  ttxed  amount,  but  was 
ma«le  witliout  aetual  nudice,  tlie  Court  hohiing  the  defendant  to 
have  l)(en  in  the  exereise  of  his  risilits.  or  to  employ  the  English 
equivalent,  holding  the  weasion  to  have  been  privileged,  will  dis- 
mis.s  the  iietion.  Kavanaph  v.  Norwieh  Union  Fire  Insurance  Co.. 
28  Que  S.C.  .")06  (Davidson.  .1.). 

The  eleetor  who  has  taken  objeetion  to  an  electoral  list  which 
the  municipal  council  was  cnjraged  in  revising,  has  a  right  of 
appeal  fron,  the  decisions  of  the  council,  but  he  has  no  right  to  say 
ostentatiously,  at  a  council  meeting,  in  order  to  intimidate  the 
members  and  throw  oiitempt  on  its  rulings,  that  he  intends  to 
appeal.  If  he  does,  and  the  secretary-treasurer  who  prepared  the 
If-t  and  acts  as  clerk  and  advisi-r  of  the  council  says  to  him  that 
it  was  easy  for  him  to  take  appeals  because  he  was  insolvent,  had 
not  paid  his  taxes  and  had  already  incurred  costs  to  the  municipal 
ity,  the  conduct  of  the  elector  will  be  taken  into  consideration  by 
the  Court  for  nnlucing  the  damages  in  an  action  subsecjuently 
,aken  against  the  secretary-treasurer  for  his  injurious  language. 
Desmarais  v.  (iwtTrion.  Q.R.  22  S.(\  22!)  (Sup.  Ct.). 

A  <iualiticd  j)rivilege  exists,  when  it  is  the  duty  of  the  person 
charged  with  slander  to  make  a  connnunieation  to  another  person 
who  li.is  an  interest  in  the  subject  of  the  connnunieation.  or  sonic 
duty  in  connection  w  ith  it ;  or.  sifondly,  where  the  defendant  hn" 
an  interest  in  tlie  sul)ject  of  the  comnmnication  and  the  person  tn 
whom  tl-.e  connnunieation  is  made  has  a  corresponding  inter 'st,  or 
some  duty  in  comuHtion  with  the  matter.     Conse(|uently.  a  ci  mi 
munication  made  by  the  chairman  of  the  school  comnii.ssioners  ii 
his  <iillc!i'_-iic-..  n>|iecting  the  cbarai'tcr  of  the  secretary-treasun  r. 
if  the  stat.iiicnl   were  made  to  them   alone,   would  be  privilcL"  I 
But  the  pri-.  ilcj;e  ceases  wli(>n  ttie  connnunieation  is  made  at  a  I'l'' 
He  meeting  of  tl        arish.  at    w  hjili    many  others,    who    were  m  ' 
interested,   were   |inscrit.     lIcrL  rt    v.    .Tobin,    26    Que.    S.C.    \'''^ 
(An-hibahl.  .].). 

A  lett.»>r  writicn  b'-  :i  .iiv  altlernian  to  the  plaintiff's  snpcti  r 
oflReer  making  a  false  charge  against  the  plaintiff  as  a  civic  .    i 
ployee  is  not  privileged  if  it  was  not  written  in  the  public  int.  i-  -f 
but  simply  to  .satisfy  defendant's  feelings  of  revenge  and  enniry 
towards  plaintiff.    Barthe  v.  Lapointe  (1907)  4  E.L.R.  lV.i9  ((Ju 
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A  letUT  wa8  wnm-n  to  i,Jaintiff's  solidtor  in  reply  to  a  d.-mand 
|«k.Dff  that  plaintiff  s  innoc-enn.  of  a  ..harK..  of  th.-ft  on  whid,  hw 
home  luul  lK.en  sean-hed  Ik"  recoKnizo.!  I.y  defendant  eo.npany  To 
thw  the  company  replied  that  although  the  seareh  was  without 
renults  -we  are  hy  no  means  satisfied  of  his  inno..en..e  an.l  in 
retaininK  hi...  .n  our  e.uploy  we  are  ^ivin^  hin.  the  full  In-neHt  of 
all  doubt  we  feel  as  to  his  Kuilf/'  Hruuea.l.  J.,  held  that  the 
insulting  i.nputation  e„nf,ii.e,!  i„  il„.  i„„..,  „,,s  ...nde  without  anv 
ne..es.s,ty  and  without  re«s,m«l,le  or  prol.ahle  .-ause,  „„,|  ,h„,  i„ 
eons,.,uen.e  it  was  not.  in  law.  to  he  re^anled  as  «  privih^.-d  ..o„,. 
munieation.  Masse  v.  Dominion  Bridge  Co.  (1!)0'),  ;n  One  m> 
■m,  :W  (^le.  S.C.  42!(:  6  K.L.R.  200. 

A  munieipal  eouneillor  has  a  ri^'ht  to  n.ake  known  to  the  eouneil 
all  the  faets  whieh  ean  for.,,  proun.ls  for  refusing  a  eontraet  for 
mtuueipal  work  to  a  person  taking  steps  to  obtain  it ;  it  is  even  his 
•iNty    to    ,1.,    so,    but    it    is    „eees«ary  that  the  faets  should  l,e  fn.e 

lo  (;;::;.('!' 42;;  (Ta":"''" "  •""""""•  ''""""•"" '-  ''"•"■'^'• 

An  eleetor  who.  durinR  a  munieipal  eleetion.  beiuK  aske.l  as  to 
tlM-  f,.mhf,eat.ons  of  a  ean.lidate  and  ..anvasse.l  „s  to  his  hostile 
a  .tud.,  stated  that  he  eould  not  vote  for  a  person  a.ainst  whom 
there  had  been  publiely  brou^d.t  an  noeusation  of  eorruption  and 
in  pKMl  fa.th.  repe«t.Hl  this  aeeusation.  is  not  liable  in  damages  for 
slantler.     Ouimet  v.  Dnrand.  Q.R.  28  S.C.  46.")  (Ct.  Rev.). 

SMI,nra„.-ln  an  action  for  slan.ler.  the  wo.-ds  said  to  have 
!".n  spoke.,  by  the  defendant  Were.  -I  „,„  «oinp  to  have  Marv" 
'"-  Pla.nt.ff)    ••pulled   for  theft."     The  defendant  adu.itte.l  ihe 
''"'■I'-""""-   '"'t   pleaded   that   the   words   were  sp„ke..   und.-r  eir 
■  MM,s..„ees  eivatinK  obsolufe  privilege.     The  „,.tion  was  tried  with- 
'■■'I  "  .lurv.     Ft  Mppeare.1  tlmt  the  plaintiff  (a  little  jrirl)  an.l  the 
'!••  "'.dant  s  dauKhter  were  at  the  same  school  and  had  a  .lispute  as 
to    he  ovvnersh.p  of  a  pair  of  overshoes.    The  defeu.lanfs  dau,H>ter 
P.^  the,,,  on.  and  the  plaintiff  took  them  from  her.    R  .nminations 
^.ohveen    he  parents  ensued,  and  the  defendant  assa,.lted  the  plnin- 
'in-..   father,   who  lai.l  an   infonuation    for  the  assault.    The  ease 
"ns  heard  by  a  Justice  of  the  Peace,  and  the  defendant  was  eon- 
^•; ".l  Mnd  onlered  to  pay  a  fine.     The  plaintiff's  father  eo,„plained 
.       he  ,„adec,,.acy  of  the  fine;  when  the  defendant.  lookin.  at  the 
>    -ntiff  .s  father,  in  the  presence   of    the    Justice    and  constable, 
'ittercd  the  words  complained  of  :— 
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Held,  upon  th«  evidence,  that  the  words  wer<  >oken  off<  naively 
and  with  intent  to  insult  the  plaintifT  nnd  her  father;  it  was  doubt* 
ful  it'  the  defendant  really  did  intend  to  (i refer  the  charge,  and  he 
i-ertainly  had  not  done  "o  up  to  the  tiiite  of  the  trial  of  thU  action; 
the  word*  were  not  upoken  for  the  purpofie  of  instituting:  un  in- 
quiry; and  there  was  abuse  of  the  occasion,  which  took  away  the 
privilege. 

Damages  assesHcd  at  $25,  and  coxts  of  the  plaintiff  to  he  taxed 
on  the  middle  scale.  Byers  v.  McDonald  191'  4  Sask.  R.  58. 
16  W.L.R.  370,  per  Johnstone,  J. 

A  paragraph  of  a  statement  of  defence  iiUoping  that  the  alleged 
libel  was  publi.shed  on  the  inntation  (ir  chullciiirc  of  the  plaintiff 
containe<l  in  a  letter  published  in  a  newspaper  uid  ^'iving  name 
and  date,  must  disclose  all  the  facts  and  eircunistanccs  on  which 
the  defendant  relies  as  creating  a  pri\ilcge.  In  nsscrlinn  that  the 
article  was  published  on  the  invitation  or  cllallen^'c  of  the  plain- 
tiff, the  defendant  plca<ls  a  conclusion  of  fact  and  not  fact.s.  It  is 
for  the  Court  to  say  whether  the  facts  pleaded  amount  to  iiii 
invitation  or  challenKC.  And  while  it  is  for  the  jury  to  say  whc 
ther  the  publication  exceede<l  what  was  reasonably  suftlcient  for 
the  occasion,  it  cannot  be  left  to  the  jury  unless  there  is  on  the 
pleadings  an  avennent  of  fiicts  reasonably  sufficient  to  con.stitute  a 
privileged  occasion,  anil  sjich  averment  is  supported  at  the  trial 
by  facts  of  the  actual  existence  of  the  occasion.  Ijaird  v.  Scott 
(1908^  9  W.L.K.  :U9  (Sask.). 
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the  defendant,  or  upon  liis  particnlar  relation  towards  some 
third  person.  Any  one  may  publish  such  reports  to  any 
one,  so  long  as  they  are  fair  and  accurate.  Hence,  the 
right  to  publish  such  reports  is  not  a  imvilege  in  the 
strictest  sense  of  the  word.  But  it  is  convenient  to  treat 
of  these  reports  in  connection  with  other  communications 
which  enjoy  a  qualified  privilege. 

(i)  Reports  of  Judichil  Proceedings. 

Every  impartial  and  accurate  report  of  any  proceeding 
in  a  Court  of  law  is  privileged,  unless  the  Court  has  itself 
prohibited  the  publication,  or  the  subject-matter  of  the  trial 
be  unfit  for  publication. 

This  rule  applies  to  all  proceedings  in  any  Court  of  justice, 
superior  or  inferior,  of  record  or  not  of  record.  "  For  this 
purpose  no  distinction  can  be  made  between  a  Court  of 
piepoudre  and  the  House  of  Lords  sitting  as  a  Court  of 
justice."  (Per  Lord  Campbell,  in  Lewis  v.  Lenj,  E.  B.  &  E. 
537  27  L.  J.  Q.  B.  287.)  It  is  immaterial  whether  the 
proceeding  be  ex  parte  or  not,  whether  the  matter  be  one 
over  which  the  Couri  has  jurisdiction  or  not,  and  whether 
it  disposes  of  the  case  finally  or  sends  it  for  trial  to  a  higher 
tribunal.  ( f  'sill  v.  Uules,  3  C.  P.  D.  319  ;  47  L.  J.  C.  P.  323 ; 
20  W  B  371  ;  ;W  L.  T.  05  ;  Kimher  v.  The  Press  Assoeiatioii, 
[1893]  1  Q.  B.  05 ;  02  L.  J.  Q.  B.  152 ;  41  W.  K.  17  ; 
07  L.  T.  515.) 

The  reason  for  this  privilege  is  thus  stated  by  Lawrence, 
J.,  in  /;.  v.  1 1  >/.'//(/,  8  T.  B.  298  :  "  The  general  advantage 
to  the  country  in  having  these  proceedings  made  public 
more  than  counterbalances  the  inconvenience  to  private 
persons  whose  conduct  may  be  the  subject  of  such  proceed- 
ings." Cockbnrn,  C.J.,  uses  language  almost  identical  in 
\r,ro„  V.  U'olter,  L.  B.  4  Q.  B.  87  ;  8  B.  &'  S.  730.  When- 
ev.r  a  Court  is  engaged  in  the  adjudication  of  the  legal 
rights  of  the  parties  before  it,  the  proceeding  is  in  its  nature 
judicial,  and  the  i)ublic  is  entitled  to  be  present,  so  long  as 
there  is  room  in  the  building,  unless  an  order  has  been 
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properly  made  for  their  exclusion.  And  it  is  an  advantage 
to  the  public  that  fair  and  accurate  reports  should  be 
published,  which  place  those  who  were  not  present  in 
Court  in  the  same  position  as  those  who  were.  (Per  Lord 
Esher,  M.R.,  in  MaclJowjall  v.  Knnjht  <C-  Son,  17  Q.  B.  D.  at 
p.  638.) 

It  is  only  since  1878  that  the  laNv  has  extended  so  wide  an  immu- 
nity to  report,  of  proceedings  before  police  magistrates  or  justices  of 
the  peace.    Thus,  while  Lewis  v.  L.-n,  decided  that  a  report  of  a  pre- 
hminary  investigation  before  a  magistrate  was  privileged  if  the  result 
was  that  the  summons  was  dismissed  and  the  person  accused  dis- 
charged still  It  was  expressly  held  in  Duncan  v.  Tlucaltes,  3  B.  &  C 
..Ob;  o  D.  &  R.  447,  that  such  a  report  was  unprivilegod,  if  the 
accused  was  ultimately  sent  to  take  his  trial  before  a  mrl    The 
reason  for  the  distinction  was  that  in  the  one  case  the  decision  is 
final,  and  the  mvestigation  at  an  end  ;  in  the  latter  the  examination 
IS  preliminary  merely,  and  the  mindsof  the  future  jury  mav  possibly 
be  inHuenced  by  the  publication.  .viussiuiy 

Again,  there  is  an  obvious  distinction  between  an  ..r  parlr  applica- 
tion where  the  accused  has  no  opportunity  of  defending  himself,  and 
a  ull  trial  where  both  parties  address  the  Court  by  their  counsel  or 
solictors,  and  call  what  witnesses  they  please.     There  are  dicta  of 
eunnent  judges  which  would  seen,  to  deny  any  privilege  t<.  fair  and 
accurate  rei>orts..f.xy,„r/,.  proceedings,  even  in  the  superior  Courts, 
(ler  Maule,  J.,  ni  If.mrc  v.  .S'lVnT/, W.- ( No.  2,  1850).  <J  C   B  23  •  1«J 
,;;:  ^-J-'^^^'  «•»»  Abbott,  C.J..  in  Dnnran  v.  Tlnraitc,,  3  B.  '&  C 
ooC,.)     Butr«nv,v.  Walter,  1  Bos.  &  P.  52r, ;  1  Esp.  45,;.  is  an 
exi.ressdec..sion  that  such  reports  are  privileged  :  a  case  which  was  at 
one  time  doubted,  but  is  now  clear  law.    Coekburn,  C.l.   in  Wason 
V.  U'ultn;  L.  R.  4  Q.  B.  !)3.  expressed  his  cl.ar  opinion  that  a  fair 
and  accurate  report  of  an  ..r  parte  application  would  be  privilemd 
(nee  post,  pp.  327,  328).     And  the  decision  in  rxill  v.  iL.    ,Lt 
p.  311,  settles  the  law.  and  extends  immunity  to  all  h.,»,i  ,i,l  and 
correct  reports  of  all  proceedings  in  a  magistrate's  Court,  whether  .r 
}><nte  01-  otherwise  ;  and  such  cases  as  ^.  v.  I.,;;  .T  Esp.  1-23  must  be 
considered  to  be  overruled,  in  so  far  at  all  events  as  they  lav  down 
any  general  rule  to  the  effect  that  it  is  unlawful  to  pul.lish'aiu- report 
of  ex  parte  proceedings. 

A  third  distinction  was  an  to  matters  amm  nun  jwUrr.     It  might 
well  be  contended  that  where  a  magistrate  listens  to  a  slanderous 
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compliunt  and  gives  some  advice  as  to  a  matter  wholly  outside  his 
jurisdictim,  he  is  not  discharging  any  magisterial  function  nor  acting 
in  any  judicial  capacity.  It  is  as  though  the  conversation  took  place 
in  liis  private  di  awing-roora.  And  to  this  effect  was  the  decision  in 
M'Greijor  v.  Thnaitrs,  3  B.  &  C.  24  ;  4  D.  &  R.  fi95.  But  this 
decision  is  practically  overruled  hy  Ihill  v.  I  [ales,  in  which  case  a 
report  of  an  application  made  c.v  parte  to  a  magistrate  was  held 
privileged,  although  the  magistrate  eventually  decided  that  he  had 
no  jurisdiction  in  the  matter.  Lord  Coleridge,  C.J.,  it  is  true,  drew  a 
distinction  (3  C.  P.  D.  321)  between  "  inherent  want  of  jurisdiction 
on  account  of  the  nature  of  the  complaint "  and  "  what  may  be  called 
resulting  want  of  jurisdiction  because  the  facts  do  not  make  out  the 
charge."  But  Lopes.  J.,  in  his  judgment,  does  not  rely  on  any  such 
distinction.  It  is  surely  the  duty  of  the  '"agistrato  to  listen  to  an 
applicant  until  it  becomes  clear  from  what  he  says  that  the  magis- 
trate has  no  jurisdiction  over  the  subject-matter  of  ihe  complaint. 
Hence,  we  think,  since  the  decision  in  I'sill  v.  Ilalei,  newspapers  may 
safely  report  any  application  made  to  a  magistrate  in  open  Court, 
even  though  tlu  magistrate  should  prove  to  have  no  jurisdiction. 

There  is  nothing,  however,  in  the  ca.^e  of  Vsill  v.  Hales,  which 
expressly  overrules  the  first  distinction — that  taken  in  Duncan  v. 
Tliivaitcn,  i]  B.  \-  C.  r>i>iy, — that  a  fair  report  of  a  magistrate's  decision 
is  privileged  when  it  finally  disposes  of  the  matter  of  the  application, 
hut  is  not  privileged  where  the  inquiry  is  but  a  preliminary  one,  and 
the  prisoner  is  connnittcd  to  lake  his  trial  at  the  Assizes  or  the  Central 
Criminal  Court.  In  I'liill  v.  Hales,  the  matter  was  finally  disposed 
of  by  the  magistrate ;  it  was  untiecessary  therefore  for  the  ('ourt  to 
decide  the  point.  ]5ut  the  whole  spirit  of  the  decision  is  against  this 
time-honoured  distinction.  Lord  Coleridge  frankly  admits  (p.  825) : 
—  "I  do  not  doubt  for  my  own  part  that  if  this  argument  had  been 
addressed  to  a  Cmut  some  sixty  or  seventy  years  ago,  it  might 
have  met  with  a  different  result  from  that  which  it  is  about  to  meet 
with  to-day."  And  then,  after  referring  to  li.  v.  /•'/,  t,  1  B.  &  Aid. 
!(79,  and  l>iiii,aii  v.  Thtcaiten,  the  learned  judge  continues  : — ■"  But 
we  are  not  now  living,  so  to  say,  within  the  shadow  of  those  cases." 
And  Lopes,  J.,  also  doubted  how  far  the  old  authorities  were  binding 
in  the  present  day  (,;S  C.  1*.  1).  32!>).  In  Ireland  the  (juestion  was 
practically  sottleil  by  tiie  decision  of  the  majority  of  the  judges  in 
U.  v.  (iraji,  10  Cox,  C.  C.  184.  And  now  in  Kngland  it  is  practically 
laid  to  rest  by  the  juilgnients  of  the  Court  of  Appeal  in  Kimher  v. 
The  I'lvf-i  A fyoti^;! !,■■!!,  [Is'.tti]  1  ().  H.  »!.''>.  There  a  fair  and  accurate 
report  of  an  ex  inuie  application  made  to  justices  in  open  Court  for 
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the  issue  of  a  summons  for  perjury  was  held  privileged,  although  the 
justices  granted  the  summons,  so  that  the  matter  was  not  finally  dis- 
posed of  on  that  day,  hut  came  on  for  hearing  a  week  later,  and  was 
then  dismissed.  The  Court  of  Appeal  held  that  it  was  enough  if 
there  was  a  final  decision  "  at  one  stage  or  other  of  the  proceedings," 
and  that  the  reporters  need  not  wait  till  that  stage  had  been  reached, 
but  might  report  the  proceedings  at  each  stage.  Now  every  law  suit 
must  come  to  an  end  sooner  or  later  ;  hence,  every  step  in  every  law 
suit  taken  in  open  Court  may  be  reported.  In  other  words,  a 
newspaper  reporter  may  now  report  everything  that  occurs  publicly 
m  open  Court  without  fear  of  any  action,  provided  only  that  hia 
reports  are  fair  and  accurate,  and  not  interspersed  with  comments  of 
his  own.  "  The  law  upon  such  subjects  must  bend  to  the  approved 
usages  of  society,  though  still  resting  upon  the  same  principle, 
that  what  is  hurtful  and  indicates  malice  should  l)e  punished,  and 
that  what  is  beneficial  and  hmui  Jhlc  should  be  protected."  (Per 
Lord  Campbell,  C.J.,  in  Lrwis  v.  Ln;/,  E.  B.  &  E.  at  pp.  500,  561  • 
27  L.  J.  Q.  B.  at  p.  290;  4  Jur.  N.  S.  970.) 

Illuslratinus. 

The  following  ,,a>sago  a,.pouro.l  in  the  />«//,/  .\V»-.,  fh.,  Shnntar.l,  and  tho 
M<.n„.^  A.hnl,..cr.  on  tho  s.nio  n..,riiins:--Threo  j,'.Mtlenion,  civil  enRinrciM 
w.ro  .anoi.f;  tl,o  applicants  t„  tho  majristrato  yostordav,  and  thoy  applio.1  for 
mmmal  process  a,-ai„.t  Mr.  I's.Il,  a  civil  onsineor,  ut  Great  Queen  Street. 
^VesfMnster  Ihe  spokesman  stated  that  they  had  hcen  enfja^^ed  in  tho  survey 
of  au  Insh  railway  l,y  Mr.  Usill,  and  had  not  iK-en  paid  what  they  had  earned 
in  their  various  capa.ities,  although  from  time  to  tune  thov  had  received  small 
sums  on  account  ;  and,  as  the  jierson  complained  of  had  beou  pai.l,  they  con- 

s.dere,  thathehad  1 u  guilty  of  a  erimin-,!  offence  in  withholding?  their  nmney. 

Mr    Woolrych  sa,d  .t    was  a  matter   of   contract    between    the   parties;   and 
although,  on  tho  face  of  tho  application  they  had  been  badlv  treated,  he  must 
nf.rthe.n  to  the  County  Court."   Mr.  Usill  thereupon  bro.ight  an  action  against 
ho  proprietor  of  ea.'li  newspap,.r.     Tho  three  acti.ms  were  trie.1  together  before 
oc-kbuin,  ( ■J.,  at  Westminster,  on  Xoveniber  loth,  1877.     The  Iearii«l  ju.l..o 
told  tlic  jury  that  the  only  question  fur  their  consideration  was  wheth.T  or 
not  tho  publication  complained    of   was  a  fair   and  impartial  report  of  what 
took  place  before  tho  magistrate;  .and  that,  if  they  found  that  it  was  so,  the 
publication  was  privileged.     The  jury  found  that  it  was  a  fair  report  of  what 
occurred,  and  accordingly  returned  a  verdict  for  tho  defcirl.nt  in  each  ease 
/1. 1,1,  that  tho  rep  rt  was  pnvilege.l,  although  the  proceedings  were  e.v  /.arte,  and 
.•ilth..ugh  the  magLstrato  decided  that  he  had  no  jurisdiction  over  the  matter. 
Usill  V.  /A,/,v,,       \  .,  , ,   „  , 
Csill  V.  llrenrlr,.     '  !,'  ^-  ^I"  •";'  =  '' /'■  J"  J'  ''•  ^^^  •  -'"  W.  I!.  .•(71  ; 
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A  fair  and  accumte  report  in  a  newspaper  of  prococdinps  liofiro  a  majristrnte 
on  a  preliminary  investigation  of  a  charp;o  of  treason- felony  is  privilojjed, 
although  the  prisoners  wore  ultimately  committed  for  trial,  ami  are  awaiting 
trial  at  the  moment  of  publication.  .So  held  in  Ireland  by  I^cfi'oy.  "^.J.,  and 
Fitzgerald  and  O'Brien,  JJ. ;  ilisneittiente,  Ilayos,  J. 

It.  V.  (Iriii/,   10  fox,  (.'.  C.  181;  overruling  Duimiu  \\  TliiraHn>,  'i 
IJ.  &  C.  55(i ;  5  D.  &  B.  447. 
A  fair  and  accurate  report  in  a  newsjiapor  of  an  f.r  jKtrl'-  application  made  to 
justices  in  open  Court  for  the  issue  of  a  summons  for  perjury,  was  held  privileged 
by  the  Court  of  Appeal  in 

Kimher  v.  The  I'ress  Asa,,.     >um,  [18»a]  1  (i.  H.  G.) ;  (12  L.  J.  (i.  U. 
152  ;  41  W.  B.  17  ;  07  h.  T.  515 ;  4  E.  il.j. 
A  report  of  proceedings  before  a  judge  at  chambers  on  an  application  under 
5  &  (>  Vict.  c.  12J.  s.  42,  to  discharge  a  bankrupt  out  of  ciistody,  is  jirivilcged. 
HmHh  V.  Srott,  2  V.  &  K.  580. 
The  defendants  presented  a  petition  in  the  Croydon  County  Cimrt  to  adjudicate 
the  plaintiff  a  bankrupt ;  and  to  set  aside  a  bill  of  sale  which  tliey  alleged  to  bo 
fraudulent.     The  County  Court  judge  did  not  hear  the  case  in  oj)on  Court,  but 
in  his  own  room ;  tlie  public,  however,  could  walk  in  and  out  of  the  room  at 
their  pleasure  during  the  hearing.     Hdit,  by  Cockburn,  C.J.,  at  Nisi  I'rius,  that 
a  fair  report  of  what  took  place  before  the  County  Court  judge  in  his  room  was 
prima  facie  privileged. 

Mi/ers  V.  Ik/rica,  Timcn,  July  2;Jrd,  1877. 
Proceedings  held  in  gaol  before  a  registrar  in  bankruptcy,  under  the  Bank- 
ruptcy Act,  1861,  S3.  101,  102,  upon  the  oxaminatic  n  of  a  debtor  in  custody,  are 
judicial  and  in  a  public  Court.     A  fair  report,  there 'ore,  of  those  proceedings  is 
protected. 

h'Halh  V.   Leader  ami  otliers,  L.   E.   1   l-.x.  •JSKi;  4  II.  &  C.  j.'i.'i ;  35 
L.  J.  Kx.  185  ;  12  Jur.  N.  S.  SO.'i ;  14  AV.  E.  8.i8  ;  14  L.  T.  50,!. 
A  fairreimrt  of  proceedings  before  the  Oenoral  Medical  Council,  acting  within 
its  statutory  powers,  is  privileged. 

Allhiiit  V.    •.  leral  Mnlical  Coiinril,  23  Q.  li.  D.  400;  58  I,.  J.   (J.  li. 
G06;  37  W.  E.  771 ;  61  L.  T.  585. 
A  fair  and  accurate  report  of  proceedings  before  the  examiners  appointed 
under  9  Geo.  IV.,  c.  22,  s.   7,  to  inquire  into  the  siilliciency  of  the  sureties 
offered  on  the  trial  of  an  election  petition,  was  hold  jirivileged. 

Cvojier  V.  Lnu-siiii,  8  A.  *.  K.  740  ;  1  ^\'.  W.  &  II.  (iol  ;  2  Jur.  919  ; 

1  r.  &  I).  15. 

But  Pattoson,  J.,  held  that  a  report  of  what  hadoccurrel  at  the  town-hall  at 
Ludlow  on  the  occasion  of  one  of  his  Majesty's  commissio  "ts  of  iiKpriry  going 
to  Ludlow  to  inquire  into  the  state  of  that  corporation,  wa'  not  privileged. 
Cliarltvn  v.  WatUm,  6  C.  &  P.  385. 

A  conversation  took  i)lace  between  a  coroner,  his  officer,  and  the  widow  of  the 
deceased  in  the  room  in  which  the  inquest  was  about  to  be  hold,  after  rejiortcrs 
and  the  coroner  had  entered  and  taken  their  seats  there,  but  before  the  jury  had 
been  sworn.  The  officer  complained  that  the  body  had  been  inipniperly  removod 
from  the  hospital ;  the  widow  complained  of  the  manner  in  which  sho  had  been 
served  with  the  summons  to  the  inquest.  Jleld,  by  Bowen,  J,,  that  a  fair  rejwrt 
of  Riu'h  convcrsat'on  wa<!  privileged. 

fiheiifiaril  v.  Lloi/J,  t'aili/  Clirunicle,  March  11th,  1882. 
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But  no  privilege  attaches  to  the  report  of  unworn  statements  made  by  a  more 
byatunder  iit  an  inquest. 

I.ynam  v.  (Ii.iriiu/,  (J  L.  E.  Ir.  25V». 

An  accurate  transcript  of  the  records  of  a  Court  relating 
to  any  jutliciul  proceeding  is  also  privileged. 


Ill  list  ralioim. 

Pet  S%  L. Iju""'''  "*  "'''"'  "'  ''""'"■  *"'■""•'  "'  "  ''"'"•' ''"' '- 1'"^"*'"^- 

T    c    .,  '^fC"'  "■'■  ^^'""  ^''^"■f^  [1«'J.>]  1  (i.  li.  at  p.  8!.(i. 

In  S..otlam  there  exists  a  public  .ogistcr  of  protosfod  bills  „f  oxclmnL...ostal.- 

f  "  defro'T      '' ;    ,  ^.''V^^'^*-"-  "f  «-h  P-t-ts  has  by  statute  th    eff't 
of  a     de  root,    or  fanal  j„,lg,„ent  of  the  Court  of  Session.    The  contents  of  this 

hereo   ior  the  benefit  of  nierchants.     Thi.s  was  hold  privilo.^od  as  boi...^  u   a 
list  of  jud-monts  of  the  Court.  '  "n^.ui,  as  t)omf<  l.ut  a 

Fkmiiiy  V.  Sewtim,  1  II.  L.  C  .iO,} 

J^rlTiln^'^"  ^^^-7^"^"  ^""^^"^"^  ^^^^"^  ''*'^'"'''"''  "^-^  '  •^"•■'•-'^t  copy  of  the 
record  of  the  Court,  it  is  immatorial  that  the  record  is  itself  inaccurate  ".o  Ion! 
as  the  defendant  is  not  aware  of  such  inaccuracy. 

Anmt;i\.  Traile  Auxitintfi  Co.,  '16  L.  E.  Jr.  U,  ,Ji)4 

MarCabe  v.  J„,/„f,  [1<(01]  2  Ir.  B.  11,< 
The  charge-sheet  at  a  police  Court  is  not  a  part  of  the  record  of  the  Court  and 
where  the  defendants  published  w.-rds  taken  from  the  char.-e-sh.  >t  bu    n 
essentia   to  the  charjro  preferred  at  the  proceedings  reported  bv  the.n,  it  was  held 
that  that  portion  of  th.-ir  rop,.rt  was  not  privilo/od.  " 

but  the  words,  though  .orrectly  copied  from  the  register,  mav  vet  k-  publislunl 
.v  the  defendant  at  such  a  time  and  in  such  a  nuumor  as  to  c;;,vLV    l«o  t 
defamatory  meaning  to  his  readers  :  .,,.  whore  the  publisher  of  "ch  a   !  wT  k 

■uul  satished  by  payment,  the  Irish  Court  of   (iuoen's    IJon.-h  J.old  '      ■ 

mac.  uracy  destroyed  all  privilege. 

MiXa/h/  V.  (Jl,//<a)„.  IC  Ir.  C.  L.  E.  29N ;  s  L  T.  (i(M. 
And  see  Joiits  v.  Mt( hirer  11,  Ir.  R.  1  C.  I,   (jsi 
Cvs,irave  v.  Tvwh  Auxiliary  Trwh  Co.,  Ir.  E.  8  C.  T,   -.m 
^o  m  England : 

ffilliams  V.  ,S,„,M,  22  Q.  H.  i).  l;«  ;  .-.s  L.  J.  ()    |!     .1  .    r  u 
Oa;  5!»L.  T.  757;  52  J.  P.  82;(  '•••-',  •«.  W 

Searles  v.  ,S,.„./,/^  [igfto]  2  Q.  ]$.  5(i ;  01  L.  J.  (i,  I!.  .-,7;!  •   10  W  IJ 
(iilO;  (iOL.  T.  s;)7;  56  J.  P.  789.  '  '     ' 

And  111  Irohind  in 

C'M<,race  v.  yraA  Aaxilianj  Co.,  Ir.  R.  ,S  C.  L.  ;i4!» 
Th.  dcfendaws  published  an  incorrect  copy  of  an  entry  m  the  i-e.-istor  of  Deed. 
of  Arrangement  kept  under  s.  7  of  the  Deeds  of  Airangemont  Act,  1887      lld.l 
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that  tboro  was  no  pru  uc^c,  though  the  register  wai  open  to  the  iiinpcction  of  the 
public. 

Jleis  V.  J'trry,  (1805)  6-1  L.  J.  Q.  B.  566 ;  43  W.  B.   018  ;  59  J.  P. 

;«)8  ;  15  B.  427  :  11  Times  L.  U.  373. 
See  also  Mauqena  v.  Wriijht,  [1009]  2  K.  H.  at  p.  977. 
John  ,h»ie>  tf  Nniit,  /,^/.  v.  Financial   Times,  Ltd.,  (1909)  25  Times 
L.  B.  677,  i«»t,  p.  339. 


m 


There  are,  however,  two  cases  in  which  reports  of  judicial 
proceedings,  althongii  fair  and  accurate,  are  not  privileged, 
and  are  indeed  illegal. 

(i)  The  first  is  where  the  Court  has  itself  prohihitod  the 
publication,  as  it  frequently  did  in  former  days.  "  Every 
Court  has  the  power  of  preventing  ttie  publication  of  its 
proceedings  pending  litigation."  (Per  Turner,  L.J.,  in 
Brook  V.  Evam,  29  L.  J.  Ch.  OIG ;  (5  Jur.  N.  8.  1025 ;  H 
W.  R.  688.)  Put  such  a  prohibition  now  is  rare.  (Ana 
see  Lm-is  v.  Lecy,  E.  B.  &  E.  at  p.  660 ;  27  L.  J.  Q.  B.  at 
p.  200.) 

(ii)  The  second  is  where  the  subject-matter  of  the  trial 
is  an  obscene  or  blasphemous  libel,  or  where  for  any 
other  reason  the  proceedings  ave  unfit  for  pul)lication.  It 
is  not  justifiable  to  publish  even  a  fair  and  accurate  report 
of  such  proceedings;  such  a  report  will  bo  indictable  as 
a  criminal  libel.  'See  /;/  re  Evening  Sens,  (18H6)  3  Times 
L.  R.  255.) 


Illustrations. 

On  tho  trial  of  Thistlewoo<l  and  others  for  treason,  in  1820,  Abl)ott,  C.J.. 
announced  in  open  C<iurt  that  ho  prohibited  tho  jmblieation  of  any  of  the  \\t»- 
ceodings  until  the  trial  of  all  the  prininern  should  bo  ooneludcd.  In  spite  tl 
this  jirohibition  llio  Ohserver  published  a  report  of  the  trial  of  tho  first  two 
prisoners  trieil.  Tho  proprietor  of  tho  Oliaerier  was  summoned  for  the  conteniiit, 
and  failing  to  api)ear,  was  fined  5(M»/. 

R.  V.  Clement,  4  li.  &  Aid.  218;   11  IMce,  08. 

Bichard  I'arlile  on  his  trial  read  over  to  the  jury  tho  whole  of  I'ayno's  "  Af,'o 
of  Boason,"  for  selling  which  he  was  indicted.  After  his  conviction,  his  wife 
published  a  full,  true,  and  accurato  account  of  liis  trial,  entitled,  "Tho  Mo<k 
Trial  of  Mr.  Carlilc,"  and  in  so  doing  republished  tho  whole  of  tho  "Ago  of 
Eeason  "  as  a  part  of  tho  proceedings  at  tho  trial.  //eiU,  that  tho  privilege 
usually  attaching  to  fair  reports  of  judicial  proceedings  did  not  extend  to  such 
a  colourublo  rrproducliou  of  tho  book  wliich  the  jury  liad  found  lo  b«  u 
blasphemous  libol ;  and  that  it  is  unlawful  to  publish  even  a  correct  account    if 
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the  i>rocecdiMK8  in  a  Court  of  justice,  if  nuch  an  ocooimt  ciituiim  matter  of  a 
Ncandalous,  bluHphemoiis,  or  indecent  Tiaturo. 

n.  V.  Mary  Varlih,  (1819)  3  B.  &  Aid.  107.     .See  also  the  remarks  of 
Bayley,  J.,  in 

/;.  V.  rr<-en,j,  (1813)  1  M.  &  S.  L'SHl. 
The  Protestant  P:iect<)rul  Union  iml.li^hcd  a  Ixx.k,  called  "  The  Confessional 
Unmasked,"  intended  to  show  the  pernicious  influence  e.xorcised  by  the  Roman 
Catholic  priests  in  the  confessional  over  the  minds  and  consciences  of  the  laity. 
This  was  condemned  as  obscene  in  A',  v.  llkklin,  L.  1;.  ;j  (i  li  .160  37  J,  J  M  0 
89;  teW.K.  801;  Is  L.  T.  3!..',;  H  Cox.  C.  C.  1!..  The  Union  thcroujVn 
issued  an  expurpitcd  edition,  for  sellinf-  which  one  fJeorfjo  Mackey  wa«  tried  at 
the  Winchester  (iuarter  Sessions  on  OctolK-r  19th,  187(t,  when  the  jury  being 
unable  to  a-roe  as  to  the  ob-^coriity  of  the  lH,ok,  wore  discharfred  without  giving 
any  verdict.  The  Union  thercui  .»  published  "  A  ReiH.rt  of  tho  Trial  of  Georgo 
Mackey,"  in  which  they  set  out  the  full  text  of  the  secon.l  edition  of  "  The 
Confessional  Unmnske<l,"  althoush  it  had  not  l«en  read  in  oi)en  Court,  but  only 
taken  as  rea.1,  and  certain  passages  in  it  referred  to.  A  police  magistrate 
thereupon  ordered  all  copies  of  thi>  "I!..port  of  the  Trial  of  George  Mackey" 
to  1k)  seized  and  de-stroyed  as  obscene  K-oks.  //,/,/,  that  this  decision  was 
correct. 

Sleek  V.  ntannaii,  L.  B.  7  C.  P.  2(il  ;    11  L.  J.  M.  C.  85  •    ao  W    K 
C07 ;  20  li.  T.  J<K). 

The  report  imist  be  an  impartial  and  accurate  account  of 
what  really  occurred  at  tiio  trial  ;    else    no    privilege  will 
attach.     The  accuracy  of  the  rejwrt  must  not  be  judged  by 
the  same  standard  as  would  be  applied  in  criticising  a  law 
report  made  by  a  professional  law  reporter,  or  by  a  trained 
lawyer.     It  must  be  regarded  from  the  standpoint  of  persons 
'  hose  function  it  is  to  give  the  public  a  fair  account  of  what 
.     taken  place  in  Court.     {Hoi„-  v.  L,wi,  (1907)  23  Times 
H.  243.)     Hence,  if  irrelevant  evidence  be  allowed  by  the 
^  .age  ^l  be  given  in  Court  and  appear  in  the  report,  this  is 
not  t'i    fault  of  the  reporter.     (////r///.s  v.  L,',i(l,r,  h   K   1  Ex 
3()0  ;  35  L.  J.  Kx.  185  ;  14  W.  l\.  H3H  ;  12  Jur.  N.  S.  503  ;" 
14  L.  T.  503.)     The  sworn  evidence  of  the  witnesses  should 
be  relied  on,  rather  than  the  speeches  of  advocates.    Counsel 
are  frequently  instructed  to  open  to  the  jury  facts  which 
they  fail  to  prove  in  evidence.     If  such  an  uiisiil)stantiated 
statement  be  reported  at  all,  the  reporter  should  add,  "  but 
tliis  the  plaintiff  failed  to  prove  :  "  but  it  would  be  ])etter  to 
avoid  all  allusion  to  the  matter.     Esi-ecial  care  should  be 
taken  to  report  accurately  the  summing-up  of  the  learned 
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jndge,  e.spt'cially  if  the  case  l»e  of  more  tlmn  trnnsicory 
interest.  In  many  cases  a  ivj)ort  has  escaped  the  chaif,'('  of 
partiiiliiy  on  th<'  j»ronnd  that  it  contained  an  accurate  report 
of  the  judge's  Fumming-upof  the  case  to  the  jury.  [Milissnh 
V.  Uojids,  4(5  L.  J.  C.  P.  404;  lid  L.  T.  -i'lii-,'  Cholims  v. 
I'lnnii',  2  C.  M.  &  R.  150  ;  5  Tyrw.  7C.C) ;  1  (ialc,  <"•'.).) 

The  report  need  not  he  iv(7*((//«( ;  it  may  he  al)ri(lged  or 
condensed  ;  hut  it  must  not  ho  partial  or  garlilcd.  It  need 
not  state  all  that  occurred  in  cxtnixn ;  hut  if  it  oniit  any  fact 
which  would  have  told  in  tlu"  plaintiff's  favour,  it  will  he  a 
(piestion  for  the  jury  whether  the  omission  is  nuiterial. 
i'hus,  the  entire  suppression  of  th  evidence  of  one  witness 
may  render  the  report  unfair.  ( huiirnu  v.  'riiiniihs,  ;j  15.  \-  C. 
580;  I!iwiiini  v.  WnlUr,  (l8'.»-2)  H  Times  L.  1{.  "250.)  13ut  a 
report  will  he  privileged  if  it  is  "  sithshnitinlhi  a  fair  account 
of  what  lOok  place"  in  Court.  (Per  Lord  Campbell,  CJ., 
in  Aiiihrws  v.  Vhopnutn,  ;J  C.  it  K.  'l>^^^  ;  and  sei'  Leon  v. 
EiUnhurgh  Ernuncf  Sews,  (11)09)  S.  C.  1014  (Ct.  of  Sess.).) 
" It  is  sutHcient  to  puhlish  a  fair  ahst.act."  (Per  Meilish, 
L.J.,  in  .l/(7<W./(  v.  Lloijih,  40  L..T.C.  P.  IOC;  per  IWles-I., 
in  'I'ltnicr  v.  Sullirun  dinl  nlhfr.t,  0  Ij.  T.  I'M.) 

The  j)rivilege  is  not  conlined  to  reports  in  a  newspaper  or 
law  maj^azine.  It  attaches  equally  to  fair  and  accurate 
reports  issued  for  any  lawful  reason  in  pamphlet  form  or 
in  any  other  fashion.  Though,  of  course,  it  thei  '>e  any 
other  evidence  of  malice,  the  mode  and  extent  of  puhiication 
will  he  taken  into  consideration  with  such  other  evidence  on 
that  issue.  {Milissirh  v.  fJoi/ih,  4(5  L.  J.  C.  P.  404;  Snlinon 
v.  Is,t,tr,  20  L.  T.  885  ;  liidil,!!  v.  ( 'hjii'sdnU'  Hum'  Sm-idij, 
12  Ct.  of  Session  Cases,  4th  Series,  «.)7(5.) 

Nor  does  it  matter  by  whom  the  report  is  published ; 
the  privileg(>  is  the  same,  as  a  matter  of  law.  for  a  private 
individual  as  for  a  newspaper.  (Per  Urett,  L.-l.,  4(5  Ij.  .1. 
C.  P.  407.)  "  I  do  not  think  the  public  press  has  any 
peculiar  privilege."  (Per  Bramwell,  L.J.,  5  Kx.  I).  5(5.) 
"  k  newspaper  has  no  greater  privilege  in  such  a  matter 
than  any   ordinary  person  —  any  person   is  privileged  in 
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jmlilishing  such  a  nport  if  he  does  so  merely  to  inform  the 
l»nl>lic'."  (Per  naiincn,  J.,  in  Salmon  v.  Imuc,  20  L.  T.  at 
p.  H«(5 ;  uutl  SCO  ( lH,sr.)  8  Times  L.  K.  245.) 


In  a.  former  action  for'Vl  Lrought  I)y  the  plaintiff,  the  fhoTi  defendant  liiid 
jiiHtitluiI.  Tho  rfi«irt  of  fL.s  tri  t  ^et  .'ut  tho  libel  in  full,  und  -avo  the  cvidenco 
for  the  dtfciidiint  on  fhu  justiiivation,  cnncludin;:.  however,  hj-Htntini;  that  the 
pluintilT  had  a  verdict  for  .IIV.  The  jury,  under  the  direction  of  I-onl  Abinjfcr, 
t.K.k  the  ■' banc  "and  tho  '•  antidote"  topethor,  and  found  a  verdict  for  tho 
defendant,  on  tho  t;r<>iii>d  that  tho  report  when  taken  altogether  was  not 
injurious  to  the  pliiintiir.     And  the  Court  refused  a  rule  for  a  new  trial. 

<'/ialiii'i»  V.  I'liiiiir,  a  Tyrw.  TtMi ;   1  (iale,  (i!» ;  'i  ('.  M.  &  U.   l.'rfi. 
IHrti^  V.  L>iir»n„,  ( ifed  in  .0  Tyrw.  at  p.  7G!t ;  2  C.  M.  &  fi.  at  p.  158. 
Tlu>  pliiintill  and  >f.  v-ero  convictetl  of  a  conspiracy  to  extort  money  from  U. ; 
the  report  of  tho  trial  stated  that  the  plaintiff  had  written  a  i)articular  letter, 
which  tho  plaintiff  contended  had  not  in  fact  l«ien  written  by  him,  but  by  his 
fellow-conspirator,  M.    Ilehl.  that  as  tho  jury  had  convicted  them  of  a  common 
purjHise,  and  the  letter  was  written  in  furtherance  of  that  common  purpose  and 
wt  out  in  tho  imliitinont  as  an  overt  act  of  tho  conspiracy,  it  made  no  difference 
which  of  the  two  wrote  it ;  and  that  the  "error,  if  error  it  were,  was  immaterial. 
SI,«l.;laU  V.  Tarh  nmi  ofliirt,  4  A.  &  K.  lOlt!. 

Alr.,;„„li-r  v.  .V.  E.  Jti/.  Co.,  C  B.  &  H.  310;  .11  L.  J.  Q.  H.  Ijj;  13 
W.  li.  (!.',!  ;  11  Jur.  N.  S.  (i!<». 
\  liarri-t'T,  editing'  a  book  on  tho  Imw  of  Attorneys,  referred  to  a  case,  lie 
l!l<dr.  as  reiii>rted  in  ;»>  I,.  .J.  i.1.  11.  31!,  and  stated  that  Mr.  IJIako  was  striick  off 
the  ri>lls  for  mi  conduct.  Ho  was  in  fact  only  susiMiiidcd  for  two  years,  as 
aiipe:iiei.  fr.ira  the  Law  .h.nnmt  report.  Tho  publishers  were  hold  liable  for 
this  careless  misstatement.     Damajfes  UK)/. 

Jllal.e  V.  Sffi'eni  anil  others,  4  F.  &  F.  232  ;  1 1  li.  T.  543. 
'/((•//((;/  v.  S.  E.  /!;/.  Ci,.,  IS  L.  T.  738. 
It.  v.  An/V.V./,  2  Harnard.  12S. 
A  report  is  not  privileged  if  it  does  not  givo  tho  evidence,  but  merely  sets  out 
tho  circumstances  "  as  state<l  by  tho  counsel  "  for  one  party. 
Sii,ii„h,tt  v.  Mi'h,  (i  Hinj;.  213  ;  3  M.  &  P.  520. 
\\','(i,li/ittt'  V.  Riiloiit,  4  F.  &  F.  202. 
Still  less  will  it  be  i>rivilerted,  it  after  so  stating  the  case  tho  o.  ly  account 
fliven  of  the  evidence  is  that  tho  witnesses  "  proved  all  that  had  bte>-  stated  by 
the  counsel  for  the  iiro.secution." 

Leiuia  v.  Il'<//^r,  4  li.  vt  Aid.  005. 
Flint  V.  nke,  4  B.  &  C.  473 ;  «  D.  &  U.  528. 
Kane  v.  Miilvatnj,  Ir.  1{.  2  C.  L.  402. 
It  is  doubtful,  ho-     ver,  whether  the  mere  omission  to  state  tho  result  of 
divorce  procecdiiiiis  tah.en  against  the  plaintiff  will  render  unijrivileged  a  repoi-t 
otherwise  'air  and  accurate  of  t'^osc  pro,  eedings. 

1-oiK  V.  Ouliam,  (19    ■)  S.  C.  230  (Ct.  of  Sess.). 
The  Moniiii;/  i'o<f,  in  reporting  proceedings  taken  against  the  plaintiff  in  the 
Westminster  Police  Court,  stited  that  certain  matters  "appeared  from  the 
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eviilfiicp."  \o  «>viilt'ii<'i!  hiiil  ill  tut  U*ii  jfiv.'  i  uf  thou*'  ■imttcrri ;  hut  thoy  hiul 
boce  Ktiitol  ill  the  <i|>eiiiii(;  of  thti  solicitor  for  Iho  prMnomtiun.  Ijord  Colo- 
riilRf,  t'.J.,  ilircittMl  the  jury  to  fliiii  t>T  th«  (h'fi'iiilunt.  Hut  tho  I)ivi»ioimI 
Court  jfruiilitl  ii  now  trial,  «  ht  xrouiid  that  thoro  wub  u  »ub«tttiitim  discre- 
panc- IwtwofM  tho  rc]>ort  ami  what  rinlly  o««Mirr«>il,  ami  that  tho  <|U<'iitioii  Hhiiiild 
thoroforo  havi-  Iweti  loft  to  the  jury  wlntlier  tho  njiort  was  a  fair  one ;  and  thi« 
duciHtoii  waH  atlirmoil  4>n  apjieal. 

.Ifliinnre  v.  /h'rlhwirk;  (IHS,'))  4!»  J.  1'.  TifJ ;  J  Times  L.  11.  IIU,  UK). 

Where  a  rf|>.prt  in  the  Timn  of  ii  iiroliiniiiiiry  iiivOMti^iriition  lioforc  a  mn(,ni- 
truto  net  out  iit  IniiKth  tho  ojH'iiiii;;  of  tho  cwuiiwl  for  the  pniMcutioii,  but 
entirely  omitted  tho  oxumiiiution  ami  crims-exuminatioii  of  the  prosucutor,  tho 
only  witMcMM.  iiicrfly  suyiii):  thiit  "  his  testimony  Hupix>rt>d  tho  statoinont  of  hia 
counsel,"  tho  jury  found  a  vcnlii  t  for  tho  plaintiff."  Dama^i's  10/. 
I'iiiiro  V.  Uiiillnh-,  l,"i  I,.  T,  (iiO. 

[N.H.— Tho  hmiiliintc  to  this  cas<'  is  Btraiifcely  niisl..a(lin}{ :  the  pro<wdin;js 
were  not  ej-  /xirte ;  in  ili'tciniant,  himself  a  solicitor,  wiis  jirosent  ami  iross- 
ex.'imined  the  witne-sos.  Tho  important  monosyllablo  "  no  "  apiicars  to  be 
omitteil  in  the  reixirt  of  the  arjfumcnt  of  Coleridge,  (l.C,  p.  077.] 

Tho  mother  of  a  liidy,  wlio  was  dead  and  buried,  applied  to  tho  eoronor  on 
affidavits  for  an  order  that  the  body  mi;,'ht  lieoxhumed  ;  the  otUduvits  imputed 
that  she  had  been  nuirdoreil  by  her  huslmnd.  Thereupon  tho  coroner  issued  his 
warnuit  for  exhiniiation.  A  nowspa]H>r  reported  this  fuet,  and  pri'ceodcd  to 
state  the  contents  of  these  atlidavits  in  a  sensational  pnrnffraph,  Ciii.imoncing 
"  From  iiuiuiries  nia.lo  by  our  re[K)rter  it  appears  that  the  deceased."  &c.  Tho 
reporter  had  made  no  iii({uirios ;  he  had  merely  copied  the  affidavits.  He  was 
convicted  and  fined  .')(!/. 

R.  v.  Aiiilrrir  tlmi/,  M  J.  V.  (Mia. 

Whr'ie  the  rejiort  of  a  criminal  trial  gave  the  speech  fur  the  pr<^«iecutiun,  a 
brief  n'siiim'  of  the  sppi>oh  of  tho  ])risoner's  counsel,  who  called  no  witness,  and 
tho  whole  of  tho  Lord  Chief  ISaron's  8UD.ming-up  in  ejleueo,  but  did  not 
give  tho  evidence  except  in  so  far  as  it  wa,  detailed  in  tho  judge's  summing- 
up  ;  Lord  Coleridge,  C. J.,  held  the  roi«)rt  nocossjirily  unfair  beeau.se  incomplete, 
and  refused  t')  leave  the  miestion  of  fairness  to  tho  jury.  Hut  the  Court  of 
Appoalh'ild  that  ho  was  wrong  in  so  doing;  that  it  is  sufficient  to  ]  iblish  a 
fair  abstract  of  tho  tri:il,  ami  that  tho  judge's  summing-up  was  presumably  such 
an  abstract ;  that  the  question  of  fairness  must  bo  left  to  the  jury,  and  that 
therefore  there  must  Ix)  a  new  trial. 

Miliui.-I,  v.    IJvydt,  Hi   L.  J.   ('.    p.  401 ;  30  l,.  t.   423;   V.S  Cox, 
C.  C.  87.'. 

During  the  course  of  a  judicial  proceeding  one  of  the  parties,  who  appeared  in 
person,  after  haviu;-  given  liis  evidence  on  oath,  made  from  the  well  of  the 
Court  an  ob-seivii*'  commenting  on  the  evidence  of  another  witness  who  was 
then  undc-  e...,  jiioii,  which  observation  was  defamatory  of  tho  plaintiff. 
A  reporter  included  il  in  his  report  of  the  procoodings.  H'td,  that  the  report 
was  nevertheless  privileged. 

Ih>l>e  V.  l.eng,  (1907)  23  Times  L.  E.  243. 
A  newspaper  published  a  report  that  tho  plaintiff  had  been  prosecuted  and 
convicted  before  miigistrates  of  having  issued   im  invoice  ,^R  to  the  fjunlity  of 
manure  "  which  he  knew  to  be  false."    These  words,  though  appearing  in  tho 
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charKO.»h.<.t.  whirl,  was  i.l.Mi.al  with  that  m.l,«»quoutly  «ig,K„l  1,,  tl„.  Chnir- 
umnof  th.,lH...,.h,  wnro  1...  I'Tt  of  th«  ch,..,^  uml  were  Dot  t.-««..tiul  to  -ho 
oir«Me.,  for  whu  h  tl.,.  ,,|,ui,till  wa«  boing  p,  MWuteU.  //e/,/.  that  tho  reiM.rt  .< 
not  |iriv>lr);t><l.  '    "■  "■' 

tWniM   V.    Camhri.l.je   An/./    AVi/.*,   /7,/.,    (1U«7)   23   Timor.    L.    R. 
"05. 

All  iiccimt..  report  of  a  portion  of  a  judicial  proceeding 
will  still  1)..  privileged,  if  it  does  not  piiruort  to  be  a  report 
of  the  whole.     Thus,  where  a  trial  '    its  more  than  one 
day.  reports  published  in  the  newspap    s  each  morning  are 
proteeted.    (Lnris  v.  Leni,  E.  B.  A-  E.  I    .  ;  27  L.  J.  g.  R  2H2.) 
K.uh  stage  of  the  proceeding  may  be  reported  separately. 
{hii,il„r  V.  ///,■  />/v.M  .tssoclotinii,  [1893]  1  Q.  B.  05-  02  L  J 
0.  B.  1.V2;  41   W.  B.  17;  (-.7  L.  T.  ,1,,    Whc'e  a  nmn 
publishes  a  po;.i  n  only,  when  it  is  in  his  power  to  publish 
the  whole,  this  iragmentary  publication  will  be  evidence  of 
malice,  if  the  part  selected  and  published  tell  more  against 
the  plaintiff  than  a  report  of  the  whole  trial  would  have 
done,  ,:,j.,   if  the  ojxiiing  speech  of  one  counsel  or  the 
evidence  on  one  side  only  were  published  after  the  trial  was 
over.     J}ut  the  judgment  or  summing-up  of  the  learned 
judg(>   may   always   be    separately   published;   for   it  is  a 
distinct  part  of  the  proceedings,  not  affected  bv  anv  other 
complete  in  itself  and  fairly  r -erable  from    "-er^sV  it  is 
also  presumably  a  fair  sununary  a  the  who       )roceedin-s 
(Milissirl,  V.  Llo;i,h,  40  L.  J.  C.  P.  4Cj;  30    .  T  423  •  13 
Cox,C.C.575.)  '  ^ 

lllu:'*raiions. 

Whoro  ju,Hcial  procoeain-s  last  n     -    han  one  Ou>,  and  their  pablieation  is 

not  oxprossly  forluddcn  by  ,h..  Court,  a  report  pukithed  in  a  neCl^     ",; 

mor>,„.  of  the   procoe.I„.,.s  of   tho  prcoedin.^   day,  i.   privilo^od.  if  fair  and 

"cminate  '""»""°"'  ""  '^o  <aso  must  be  8Us,K.>ided  till  the  procee.Ii,.f,-H 

/.euU  V.  /.try,  E.  B.  *  K.  537;   27  L.  J.  u.  B.  282  ;    t  Jur.  X.  S. 

ri,e  BOMtunco  of  a  court  n.artial  may  bo  read  at  the  head  of  every  rofjimcnt 
1  er  lli'ath,  J.  in  .       n  • 

O/ii-er  i:  litiilluvk,  3  Taunt,  at  p.  4o9 
Thoplaintiirhad  su«l  dofondan's  in  th.  Chancrry  J.ivlsiuu,  and  the  action 
was  dm,n,s.od  with  costs.     Defendants  ther.up.n  published,  in  tho  form  of  a 
IMniphU.t,  a  verbatim  r.i«,rt  of  the  whole  jud^merV  t^kon  from  the  shorthand 
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writer's  iiotos,  but  omittiii{;  all  the  evulonce  ami  Bj)eeclipR  on  either  wide. 
Tho  jury  Iiuvinj,'  nej,'ativecl  uiiiUce,  the  Court  of  Apical  held  the  pauiiihlet 
privileged 

Maclinwjan  v.  KnlijM  .t.S'oH.  17  U-  B.  D.  636;  55  L.  J.  (i.  B.  464  ; 

3JW.  U.  727;  asL.  T.  274. 
But  see  the  rcjHjrt  of  thin  case  in  the  House  of  Lords  :  14  App. 
t'as.  Iii4;   58  L.  J.  (J.   B.   r  .i;  3«  W.  \\.  44  ;  60  L.  T.  762;  53 
J.  1'.  6ill. 
A  weekly  piii)er  stated,  on  December  21st,    1S84,   that   plaintiff  had  l)een 
brought  up  at  the  Xottingham  Poliee  Coiut  on  the  preceding  Monday  (15th) 
and  charged  with  obtaining  money  on  false  pretences,  and  that  "  a  number  of 
other  charges  will  be  brought  against  hiui."     It  omitted  all  mention  of  tho  fact 
that  |)l»iutitf  had  been  brought  up  again  on  remand  on  tho  18th  (the  Thursday 
preceding  the  i)ublication)  and  triumphantly  discharged.     The  jiu-y  awarded  the 
jilaintitf  4.V.  in  addition  to  the  5/.  which  defendant  had  paid  into  Court  under 
I,ord  ( 'anii)beU"s  Act. 

(Srimwaile  v.  hi'h-s  ami  utiiera,  (1886)  2  Times  L.  R.  627. 

Tlu'  loportor  must  add  nothing  of  his  own.  He  must 
not  state  his  opinion  of  the  conduct  of  the  parties,  or 
iinput(>  motives  tlierefor :  ahove  all,  he  must  not  insinuate 
that  a  particular  witness  committed  perjury.  This  is  not  a 
report  of  what  occurred ;  it  is  the  comment  of  the  writer 
on  what  occurred,  and  to  this  no  privilege  attaches.  Often 
no  doi.lit  comments  may  he  justified  on  another  ground  : 
that  they  are  fair  and  hmid  fide  criticism  on  a  matter  of 
pnhlic  interest  and,  therefore,  are  not  actionahle.  (Bee  ante, 
c.  VIIT.)  ]'>ut  such  ohservations,  to  which  quite  different 
considerations  apply,  should  not  he  mixed  up  with  the 
report  of  the  case.  "If  any  comments  are  made,  they 
should  not  1)(>  made  as  part  of  the  report.  The  report 
should  be  contined  to  what  takes  place  in  Court,  and  the 
two  things,  report  and  comment,  should  he  kept  separate." 
(Per  Lord  (lamphell,  C.J.,  in  Anilirw.s  v.  I'lutpiintii,  3  C.  A'  K. 
288 ;  and  see  the  observations  of  Fletcher  Moulton,  L.J.,  in 
Jliiut  V.  Siiir  Xtirsjuiiwr  Co.,  Lul,  [1908]  2  K.  B.  at  p.  319.) 
All  sensational  headings  to  reports  should  he  avoided. 

The  captiiiu  of  a  vcsjul  was  ehdrgwl  Iwfore  a  jnagistratj^  with  an  indecent 
assault  upon  a  lady  on  board  his  own  ship.  The  defendants'  newspiil>er 
publislu'd  ii  report  of  tlie  case,  intersjiersed  with  comments  wliiih  assumed  the 
guilt  of  tho  captain,  commended  tho  conduct  of  tho  lady,  and  generally  tended 
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to  inflame  tho  mn.da  of  the  public  violently  against  the  accused.  ff,W,  that  no 
privilege  attached  to  8«oh  comments  and  thaf  the  report  was  neither  fair  nor 
aiBpassionate. 

A".  V.  Fisher  am/  others,  2  Camp.  ft63. 
And  see  /?.  v.  Lee,  5  Esp.  123. 
/.'.  V.  Fleet,  1  U.  &  Aid.  .{Tfl. 
Tt  is  hWlous  tr,  publish  a  highly-coloured  amount  of  .rin.inal  proceedings, 

i"nT^'.' J  h  .%Tr"''7",'?^'^"""""''^'°'»  -n-^lu^inns  upon  what  passed 
nCourt  headed-  Judicial  Dehnquency,"  and  containing  an  insinuatioi  that 
M^oplaintiff  -our  hero  ••)  had  committed  perjury:  and  it  i.  no  justification  to 
p.ck  out  such  pnrts  of  the  IiIk-I  as  contain  an  account  of  the  trial,  and  to  plead 
un-urtified  **       '"'"  *"'^  ""''  '"^'•"™K-.  leaving  the  e.xtraneous  matter  altogether 

Stiles  V.  .V,*.,,  7  East,  VXi;  same  case  s„h  ,„„„/,„.  r,„v  v.  Junes 
3  Smith,  491. 
The  rep,,rt  of  a  trial  set  out  the  speech  of  the  counsel  for  the  prosecution,  and 
then  a.lded  :-•■  The  first  witness  was  K.  I'.,  who  proved  all  that  had  been  stated 
by  the  counsel  for  the  prosecution :  "  but  owing  to  the  absence  ..f  a  piece  of 
formal  evidence  in  no  way  bearing  on  the  merits  of  tho  ca-o,  ••  the  jury  under 
the  dire<>tion  of  the  learned  judge,  were  obliged  to  give  a  verdict  of  acquittal  to 
the  great  iv-ret  of  a  crowded  Court,  on  whom  the  statement  and  the  evidence'  so 
fur  as  It  went,  made  a  strong  impression  of  theirguilt."  /Ml,  that  no  privilege 
applied.  *  ° 

f.enis  V.  IVnIter,  4  B.  &  Aid.  605. 
Ki'herts  V.  /Irnim,  10  Biiig.  519;   J  Moo.  4  .Sc.  407. 
On  an  examination  into  the  sufficiency  of  sureties  on  an  election  petition 
under  !.  Geo    IV.  c.  22,  s.  7,  affidavits  were  put  in  to  show  that  one  of  them 
itho  plaintiff)  was  embarrassed  in  his  affairs,  and  an  insufficient  surety      \ 
newspaper  report  of  the  examination  proceeded  to  ask  whv  the  plaintiff,  being 
wholly  uuconnecte.1  with  the  borough,  should  take  so  much  trouble  about  the 
matter.     •'  ■Ih.'re  can  be  but  one  answer  to  these  verv  natural  and  reasonable 
queries,   he  ,s  hire-l  for  the  occasion."     Ne/.l,   that  this  question  and  answer 
formed  no  part  of  the  report ;  and  therefore  enjoyed  no  privilege;  and  that  it 
was  properly  left  to  the  jury  to  say  whether  ihoy  were  a  fair  and  ho,m   tide 
comment  on  a  matter  of  public  interest    in    that    borotigh.      Verdict   for  the 
plaintiff.     Damages  100/. 

'  ooprr  V.  /.n>rs,w,  8  A.  &  E.  74fi;   1  W.  W.   &   H.  601  ;   2  Jur    <)I9  • 

1  P.  &  I).  15.  ■       '  ' 

Th.    Ohserrer  gave  a  true  and  faithful  account  of  some  pr.xeedings  in  the 

InsoKent  I»ebt..rs  Court,  but  hea.led  i*  with  the  words  "Shameful  conduct  of 

an  nttorney."      flel.l.  that  for   those  words,  as    they  were  not  justified    the 

plaintiff  was  entitled  to  recover. 

Climnit  v.  f.ewia,  (Exch.  Ch.)  3  Br.  &  B.   2!i7 

7  Moore,  200. 
HIahop  V.  f.atimer,  4  Fi.  T.  775. 
HoijMl  V.  .Times,  4  M.  &  W.  446  ;  1  H.  &  II.  40S  ; 
Flint  V.  I'ike,  4  B.  *  V.  473  ;  <)  1\  &  H.  .'523. 
A  report  of  the  hearing  of  a  charge  of  perjury  before  a  magistiato  was  headed 
nilful  and  forrupt    IVijury,"  and  stated  that  the  "evidence    before    the 
O.L.S. 


3  B.  &  A!d.  702  ; 


7  Dowl.  210. 
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mapistrate  entirely  negatived  the  story  of  the  "  plaintiff.  The  jury  found  a 
verdict  for  the  defendant,  on  the  ground  that  it  was  a  fair  and  correct  report  of 
what  occurred  at  the  hearing.  Hut  the  Court  wt  aside  the  verdict  on  this  count , 
and  entered  a  verdict  for  the  plaintiff  with  nominal  damages. 

Lfui»  V.  Levy,  E.  B.  &  E.  M7 ;  27  L.  J.  Q.  U.  282  ;  1  Jur.  N.  S. 

970. 
And  see  Man;,tna  v.  Edward   Lloyd,    Ltd.,  (1908)    'JO   L.   T.   821; 
28  Times  L.  B.  26. 
The  law  i»  the  same  in  America. 

Tliomni  v.  Crotwtll,  '  Johns,  (N.  Y.  Supr.  Court)  2(U. 
Commomvealth  v.  Blanding,  ;t  Pick.  ;20  Mas.s.)  .'{04. 

Tlie  privilege  attaching  to  fair  and  accurate  reports  may 
be  rebutted  by  proof  of  actual  malice.  No  report  of  a 
judicial  proceeding,  by  whomsoever  published,  is  absolutely 
privileged.  (Stcrens  v.  Saiiipsou,  6  Ex.  D.  53;  4".)  L.  -1. 
Q.  B.  120.)  But  it  is  of  course  very  difficult  to  prove  that 
an  ordinary  newspaper  reporter  has  been  actuated  by 
malice ;  whereas,  if  one  of  the  parties  to  a  cause,  or  his 
solicitor,  wrote  the  report  and  sent  it  to  the  newspapers 
the  jury  would  probably  start  with  a  presumption  that  tlio 
report  was  biassed  and  unfair.  (Sec  the  remarks  of  Wood. 
V.-C,  in  Volemm  v.  Went  llorthpool  Unrhimr  amJ  lidilinni  Co.. 
2  L.  T.  7()0;  8  W.  1\.  734.)  Mere  negligence  in  a  report  r 
is  not  malice.  {Fwuiss  v.  Cumhridcfc  Dailij  Xews,  Ltd.,  (1907 1 
23  Times  L.  R.  705.) 

Illnstiatiom. 

\   cliiiii-liwiiidcM    iil)(ai 1   a.   «iit    uT   |iii>liil.illiiii    .'i;;;!!!!--!    Ill''    r.i,-li"|'  "I 

Chidiosttr  on  an  adidavit  wlii.li  falsely  stated  tlio  fact-.  Hr  iiimuMli  ii.  ly 
had  the  writ  traiiKlatcd  into  Kn-lisli.  and  ilispn-scd  'J.OOlt  copies  cf  .-m>Ii 
Iraiislalinr  all  nvcr  lli<'  Uiiif,'(li>iM,  willi  a  llllr-p.-mi'  ;i1li'i;iiiL,'  tliil  l\v  >'m1i 
writ.  "  tl]i'  illegality  cit  oaths  is  cliTlmcd."  wliicli  was  iiul  the  i-a^c.  //■ ''L 
"a  nior-t  H'llitious  libel." 

}\'(ilrifi<ld  V.   /lisli,./.  nf  Chh-hvstv,-.  2   M-d.    118. 

Di'l'iliilaiit  |Uilili.-ilic'il,  ill  111.  Iciriii  (if  n  i-imilai  liraili'il  "  Takr  NmIm... 
I  inpiirtaiit  to  Farmer.--,"  a  fi  ily  acriirati'  Mpnrt  I'  two  iii'linii-  l.p'iijlil 
!■>  till'  |ilaiiitlll  ill  tlie  .Ashlciiil  Ciiiiiily  ('mill  1  ri-i-uMr  tin-  |.iii  ..; 
maimrr-  wliicli  he  had  f'M.  Tliesi'  eireiilars  were  exten-ively  iii~l  rilnli  il 
(111  market  days  lu  the  heme  and  ailj'iiiiiMi;  eiiuiities,  and  plaintitV's  lii-i- 
ne.ss  conse(]uently  fell  olT.  The  jniy  cmisidered  that  the  defi  iil  uit 
puhli.shcd  it  with  a  view  of  injiirin,:?  the  plaintiff.  Damage.s  287/. 
f^almon  v.  lannc,  20  L.  T.  SSS. 

Ill  a  County  Conit  action,  Scffli'/'itd  v.   I'lih-In-r,  the  defcadanl.    i    "li- 
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'»»''■«"'  V.  0//r«.  (1885)  2  Timrs  L.  K     m 
llio  d-fondants  presoiit..!   a  petition   iu  the  Piovdoi,   (■„„„(,    .-       .   . 

<". 1.- .. .!» J ;.v,™  t,:,r,::r :;;:■,'''" •'■"■■' "•  -' 

>*.i...,i  iM  ,i„f„,v  ii„„rivii '.  ,,.„,,.„  I,  •  "';  '■  "•""• 

S.r':;:L;';j;;;;;;:'i-;:. -;;:£-■' ;r,:";:r- 

J/y.r,  V    /;,./,.,>,.  4  Kx.  J).   170;   5  Kx.  1).    1.-,,   ,8(.  •    ,8  I     J 

Ex.  .1,6;    ..8\V.  Jt.   ,o,i;    .,0L.  T.  7-..5;   -1,   L.  T  t,' 
And  tee  .S»,,y>^  v.  Ea>,h,h,ooh:  3  C.  P.  I).  S.i'J  ;   27  W.  K.   I88 

Hence  in  these  canes  there  may  be  two  distinct  queHtion.  for  the 
J"i}  .-(1    Is  the  report  fair  and  accurate?    If  so,  it  is  ,,n,u,i  uuie 

though  fair  and  accurate,  pubhshcd   inahcio.i.ly?      The   second 

CZ  "th"""'";'  '''""'  *"^  been  alread;  answered  in  the 
anmuative.    The  onus  of  proving  the  accuracy  of  the  report  hes  on 
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the  defendant.  (Per  Lord  Esher,  M.R.,  in  Kimher  v.  The  Press 
Association,  [1893]  1  Q.  B.  at  p.  71.)  The  onus  of  proving  malice 
lieB  on  the  plaintiff. 

And,  of  course,  there  is  in  each  case  the  previous  question  for  the 
judge,  "  Is  there  any  evidence  to  go  to  the  jury  of  inaccuracy  or  of 
malice  ?  "  "Where  there  is  no  suggestion  of  malice  and  no  evidence 
on  which  a  reasonable  man  could  find  that  the  report  is  not  abso- 
lutely fair,  the  judge  should  stop  the  case  and  direct  a  verdict  foi- 
the  defendant:  r.f/.,  where  the  report  is  verbatim  or  nearly  so;  or 
corresponds  in  all  material  particulars  with  a  report  taken  by  an 
impartial  shorthand  writer.  (Per  Brett,  L.J.,  in  Milissirh  v.  Lloyds, 
46  L.  J.  C.  P.  407.)  But  if  anything  be  omitted  in  the  report  which 
could  make  any  appreciable  difference  in  the  plaintiff's  favour,  or 
anything  erroneously  inserted  which  could  conceivably  tell  against 
him,  then  it  is  a  question  for  the  jury  whether  such  deviation  from 
absolute  accuracy  makes  the  report  unfair  ;  and  the  judge  at  Nisi 
Prius  should  not  direct  a  verdict  for  either  party.  (liisk  Allah  /?..« 
V.  Whitehiirst  and  othns,  18  L.  T.  615  ;  Street  v.  Licensed  Victmllers 
Society,  22  W.  R.  553  ;  Ashmore  v.  Borthwick,  (1885)  49  J.  P.  792 ; 
2  Times  L.  R.  113,  209 ;  ante,  p.  318.) 

The  jury  in  considering  the  question  should  not  dwell  too  much 
on  isolated  passages :  they  should  consider  the  report  as  a  whole. 
They  should  ask  themselves  what  impression  would  be  made  on  tlio 
mind  of  an  unprejudiced  reader  who  reads  the  report  straight 
through,  knowing  nothing  about  the  case  beforehand.  Slight  errors 
may  easily  occur ;  and  if  such  errors  do  not  substantially  alter  the 
impression  of  the  matter  which  th(  ordinary  reader  would  receive, 
the  jury  should  find  for  the  defendant.  (Stockdale  v.  Tarte  and 
others,  4  A.  &  E.  1016;  ante,  p.  317.)  If,  however,  there  is  a 
substantial  misstatement  of  any  material  fact,  and  such  misstate- 
ment is  prejudicial  to  the  reputation  of  the  plaintiff,  then  tlie 
report  is  unfair  and  inaccurate,  and  the  jury  should  find  for  the 
plaintiff. 

The  common  law  on  this  subject  being  thus  clear  and 
satisfactory,  the  Legislature  has  thought  fit  to  include  in  the 
Law  of  Libel  Amendment  Act,  1888,  the  following  provision 
(51  fi  52  Vict.  c.  ()-4,  s.  3) :— "  A  fair  and  accurate  report  in  any 
newspaper  of  proceedings  publicly  heard  before  any  Court 
exercising  judicial  authority  shall,  if  pubHshed  contempora- 
neously with  such  proceedings,  be  privileged  :  provided  that 
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nothing  in  this  section  shall  anthorise  the  publication  of 
any  blasphemous  or  indecent  matter." 

and  better  ,Ld  thaTCe^t  ZXr^oTt^ 
But  this  obiect  has  not  been  atLlb    Fafrl'^d        rltpLtS 
j»d.c.al  proceedings,  whether  published  in  a  news,,  vevo/Z 
aheady  pr  vileged  at  common  law  •  n„  1  ^  '^  "°''  ^^'^''^ 

section  creates'any  aC  pjv  ege  !hT""'  """'^  '^-^^  ""'^ 
not  destroyed  by  dear  proof  oe  'ess  „E''-ph^'  "'  "'""''  '« 
interest  which  requires  that  such  an  l.    f  "'  ''  "°  ?"''"'' 

extended  to  news^per    epc^-t      Ir  wi  1    '  r*"""'^' ^'""''^  ''«* 
inferred  fron,  the  mere  aJelce'ot  fhe  wo  i  '"1    f   '"'"""'''^  '^^ 
in  the  next  section:  '' unle    Ttshal  be  pr       "ttt  '1  ''  '^  '''""'* 
published  maliciously."     Moreove     in  the       i  ■  T'' '''' 

duced,this  section  ran  as  ^3'-"  A  fair  Li  °"«'"^"^  •■""■- 
publis...  in  any  newspaper  of^oceedt  70    andTt  7"! 
exercmg  Judicial  authority  shall  be  absSut    v^ 1 1  J^/'^^": 
the  section  was  so  modified  in  Committee  as  to  defeat  !hL  whn? 
object  of  the  clause ;  the  words  "  publicly  heard '  and  '^ff     \     u! 
contemporaneously  with  such  nrnZ^        -.  ^  published 

the  word  ••absoluceiromTtedXh?/..  ""  ''''''''''"''  '*"<^ 

of  the  member  in  charged;  ^e'biil         '  '""  """"'  """^  ^P^^--' 

The  clause  was  thus  rendered  obscure,  if  not  meaningless     It  will 

privilege,  it  cereainly  does  not  dpskrnv  «..       .  •  !  "^" 

privilege.     The  section  cannon  eanthaUn'rv  T"^'  P'^^-^"^'"'^ 

i"«i^ 

r^r^:£:--~nZ^^^^^^ 

now  stands  in  no  way  alters  the  com "   ^lawX  i^  T         T  '' 
uttempt  to  declare  the  law  as  it  oy-.ted    Jf  !    II  '""■''^'  ^" 

If  «o,  it  is  not  a  success  urattemntrt   1  '  ^'^^  ^''"'  P'*^^'^*^- 

;;.e  privilege  already  atulCtrne:;^::.":;: t'^t^t; 
iire'T  1  ''^  ^•^«"P"'^''<='^  heard '-shoun:    L^be 

present.    ,Crv  .V    /Vc  Ik    fioTT  '"' ^  '■*^""  '° '''^ 
ocon,  4  I,.  j£  K.  580.)    .A jam,  the  words  "if 
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published  contemporaneouBly  with  such  proceedings"  are  embarrass- 
ing :  as  a  report  of  a  celebrated  trial  published,  without  malice,  many 
months  alter  the  proceedings,  c.f/.,  in  the  Annual  Register,  would  be 
privileged.  The  omission  of  the  word  "  seditious  "  in  the  concluding 
proviso  'lA  also  unfortunate,  if  the  section  was  in  any  way  intendal 
to  express  the  whole  law  on  the  subject.  In  snor^  thih  section  is, 
in  our  opinion,  a  blemish  on  an  otherwise  useful  Act.  And  see  tlie 
dictum  of  Kekewich,  J.,  in  lie  Tin-  Pall  Mall  GazeUe,  (1894)  11 
Times  L.  R.  at  p.  123. 

(ii)  Efforts  of  Parliamentary  Proceedings. 

Every  fair  and  accurate  report  of  any  proceeding  in 
either  House  of  Parliament,  or  in  any  committee  thereof, 
is  privileged,  even  though  it  contain  matter  defamatory  oi 
an  individual. 

The  analogy  between  such  reports  and  those  of  legal 
proceedings  is  complete.  Whatever  would  deprive  a  report 
of  a  trial  of  immunity,  will  equally  deprive  a  report  of 
parliamentary  proceedings  of  all  privilege. 

There  was  for  a  long  time  great  doubt  on  this  subject,  but  the  law 
is  now  clearly  and  most  satisfactorily  settled  by  the  decision  in  Wason 
V.  Walter,  L.  R.  4  Q.  B.  73  ;  88  L.  J.  Q.  B.  34  ;  17  W.  R.  169 :  19 
L.  T.  409.     Such  doubt  was  caused  by  the  fact  that  there  wore 
Standing  Orders,  of  both  Houses  of  Parliament  prohibiting  such 
publications ;  and  it  was  argued  with  some  force  that  no  privilege 
could  attach  to  any  report  which  was  published  in  contravention  of 
such  Standing  Orders,  and  was  therefore  in  itself  a  contempt  of  the 
House.     We  have  seen  (aiiti;  p.  314)  tlia.  when  a  learned  judf^'e 
expressly  prohibits  *he  publication  of  the  proceedings  before  him, 
.iny  report  of  them  is  a  contempt  and  wholly  unprivileged.    (/»'.  v. 
CUment,  4  B.  &  Aid.  21H.)    And  the  earliest  reports  of  parlia- 
mentary proceedings  were  only  published  in  fear  and  trembling  as 
"Debates  in  the  Senate  of  Lilliput,"  with  the  names  of  the  speaki  rs 
disguised.      And  even  for  such  reports   Cave,  the  editor  of  the 
Gentleman's  Magazine,  was   cited  before   the  House  of  Lords  fur 
breach  of  privilege  (April,  1747);  and  Johnson's  pen  ceased  to 
indite  ponderous  speeches  for  "  Whig  dogs."     But  in  174'.).  Cave 
began  again,  and  his  reports  now  took  the  form  of  letters  from  an 
M.P.  to  a  friend  in  the  country.    After  1752  they  were  avowedly 
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printed  as  reports;  but  still  only  the  initials  of  the  speakers  were 
given.  As  late  as  1801  the  printer  and  publisher  of  the  Monwu, 
Herald  were  committed  to  the  custody  of  Black  Rod,  for  publishing 
an  account  of  a  debate  in  the  House  of  Lords ;  but  then  such 
account  was  expressly  declared  to  be  "a  scandalous  misrepresenta- 
tion of  what  had  really  occurred.  And  now  such  Standing  Orders 
are  quite  obsolete. 

A  speech  n  ade  by  a  member  o?  Parliament  in  the  House 
IS  of  course  ubsolutely  privileged     If  he  subsequently  causes 
his  speech  '.o  be  printed,  and  e  rculates  it  privatelv-  among 
his   constituents,  bona  fide   for   their   information  on  any 
matter  of  general  c  •  local   ir  merest,  a  qnalitied   privilege 
would  attach  to  such  report:  [although  such  publication  is 
oxpressly  forbidden  by  an  obsolcce  order  of  the  House  of 
Commons,  passe.l  in  1041,  aud  still  a  Standing  Order  of 
tlie  House;  2  Commons'  Journa',  209].     (Per  Lord  Camp- 
bell, C..J..  and  Crompton,  J.,  in  Duvison  v.  Dnnraii,  7  E  A-  B 
•2;«;  20  L.  .T.  Q.  B.  107;  and  Cockburn,  C.J.,  in  Wason  v! 
"  'iU,r,  L.  l\.  4  Q.  B.  95 ;  38  L.  J.  Q.  B.  42 ;  19  L.  T  410  ) 
But  if  a  member  of  Parliament  publishes  h's  speech  to  all 
tiie  world,  and  it  is  defamatory  of  the  pluaitiff,  he  will  l)e 
lable  both  civilly  anc.  criminally.     (/?.  v.  Lord  Abiuadon,  1 
Lsp.  220 ;  /.'.  v.  Cre,rai,  1  U.  k  S.  273.) 


Illustrations. 

TIm,  d..fo„dant  published  t),o  repc  t  of  the  select  commiti.,.  of  the  Trou.o 
f  Co,nmo„B,  wluch   co„tain..a   a  pa.:,..apl.  ..h.,.gi,„,  ,„   i,„llvidull    vth 
'-l.l...g  views  hostao  to  ti,o  (Jove.n„K.,>t.     But  t..:  .■,nn.   ,..,us,..,  ,o     " 
|"n.nM>al  information    on  thn  express  ground  that  the  pul.lieati,.,,  was  a 
line  copy  of  a  proceeding  in  I'arlianicut. 

R.  V.  Wright,  (ITyj"*  8  T.  I{.  ;>93 
Tho  plaintilf  induced  Earl  Uussell  to  present  a  petition  to  the  Rouse  of 

as  shown  to  be  wholly   unfounde.l,  and   the  eoudu.t  of  the  plaiuti.f  i„ 
.e.entu,g   such  a   petition   was  severely   eomn>,.n.ed   on   bv   ,l',  Ka      o 
Vrby  and   others   m   tho   debate  whieh    followed.      The   p!  .i,,nff  .,,,1   (ho 

oTect,  It       s  .„  point  of  law  a  privileg.nl  .•ommuinVation  ;    and  the  (\,urt, 
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of  Queen's  Bench   8ubsequo»tIy   discharged   a  rule   ni»i  which  had  been 
obtained  for  a  new  triul  on  the  ground  of  misdiroction. 

Warn,,  V.  »-aU)r.  L.  R.  4  Q.  B.  73  ;  8  B.  &  S.  671  ;   38  L.J. 
Q.  B.  34  ;    17  W.  U.   169  ;    19  L.  T.  409. 
The  proceedings  of  any  committee  of  the  House  of  Lords  may  be  reported 
and  commented  on. 

Kane  v.   Mulvany,  Ir.   R.   2  C.   L.   402. 
As  to  publication  of  (nrliamentary   papers  or  e.xtruutD  therefiom,  see 
post.  p.  336. 

(Hi)  Reports  of  I'tiUic  Meetiiuis. 

By  the  Law  of  Libel  Aineiulment  Act,  1888  (51  A-  52 
Vict.  c.  04),  8.  4,  "  A  fair  and  accurate  report  published  in 
any  newspaper  of  the  proceedings  of  a  public  meeting,  or 
(extcpt  where  neither  the  public  nor  any  newspaper 
reporter  is  admitted)  of  any  meeting  of  a  vestry,  town 
council,  school  board,  board  of  guardians,  board  or  local 
authority  formed  or  constituted  under  the  provisions  of  any 
Act  of  Parliament,  or  of  any  committee  appointed  by  pny  of 
the  above-mentioned  bodies,  or  of  any  meeting  of  any  com- 
missioners authorised  to  act  by  letters  patent,  Act  of  Parlia- 
ment, warrant  under  the  Royal  Sign  Manual,  or  other  lawful 
warrant  or  authority,  select  committees  of  either  House  of 
Parliament,  justices  of  the  peace  in  quarter  sessions 
assembled  for  administrative  or  deliberative  purposes,  and 
*  the  publication  at  the  request  of  any  Governimnt  Office  or 
department,  ofticer  of  state,  commissioner  of  police,  or  cliitf 
constable,  of  any  notice  or  report  issued  Ity  them  tor  the 
information  of  the  public,  shall  be  privileged,  unless  it  shall 
be  proved  that  such  report  or  publication  was  |)ublishcd  ov 
made  maliciously :  Provided  that  nothing  in  this  section 
shall  authorise  the  ])ublication  of  any  blasphemous  or 
indecent  matter :  Provided  also,  that  the  protection  in- 
tended to  be  afforded  by  this  section  shall  not  be  available 
as  a  defence  in  any  proceedings  if  it  shall  be  proved  that  tlu 
defendant  has  been  requested  to  insert  in  the  newspaper  in 
which  the  reportor  other  publication  complained  of  appeared 
a  reasonable  letter  or  statement  bv  wav  of  contradiction  oi' 


*  As  to  this  clause,  see  post,  ]>.  HiH). 
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eiplanation  of  such  report  or  other  publication,  and  has 
refused  or  neglected  to  insert  the  same :  Provided  further, 
that  nothing  in  this  section  contained  shall  be  deemed  or 
construed  to  limit  or  abridge  any  privilege  now  by  law 
existing,  or  to  protect  the  publication  of  any  matter  not  of 
pub  he  concern,  and  the  publication  of  which  is  not  for  the 
public  benefit. 

"For  the  purposes  of  this  section  'public  meeting  '  shall 
mean  any  meeting  l,ou,i  jhle  and  lawfullv  held  for  a  lawful 
purpose,  and  for  the  furtherance  or  discussion  of  any  matter 
of  public  concern,  whether  the  admission  thereto  be  general 
or  restricted."  ^ 

At  Common  Law,  reports  of  judicial  and  parliamentary  proceed- 
ings were  alone  privileged.  Hence,  if  ihe  proceedings  at  any  public 
meeting  or  a  the  m.ot.ng  of  a  vestry  or  board  of  guardians  were  fully 
and  accurately  reported  in  a  newspaper,  the  proprietor  and  editor 
of  tha  paper  were  liable  in  damages  if  any  speaker  at  that  meeting 
had  uttered  a  slander  and  they  had  reproduced  it.     (Davison  v 

SiTs";.^?-  t> "";  '■'' '  f  ^-  '■  ^-  ^-  '''  ■'  '  '''■  «•  '^^^ ;  28  L  T 
0  W  R 1:  i  ^fj""--/;-^'""".  7  H.  &  N.  891 ;  31  L.  J.  Ex.  133 ; 

C.  P.  D.  215 ;  4b  L.  J.  C.  P.  308 ;  25  W.  R.  362 ;  36  L.  T  416 ) 
And  yet  the  public  considered  that  it  was  the  duty  of  newspaper 
editors  and  proprietors  to  present  to  the  readers  a  full,  tSTd 
nupartial  account  of  what  had  actually  occurred  at  such  meeting 
a  "1,  indeed  1  is  often  for  the  public  benefit  that  such  proceedin<.s 
should  he  fully  reported,  and  the  speakers  shown  in  theii  rue 
CO  oars.  It  w.s  felt  therefo,.,  that  the  severity  of  ZecL^ 
Law  must  be  modified.  """"»! 

An  effort  was  made  in  this  direction  by  sect.  2  of  the  Newspaper 
LI  and  Regis  ration  Act,  1881  (44  &  45  Vict.  c.  60),  set  out 'on 

guaided  tha    it  was  of  little  assistance  to  the  newspapers.     Tl,; 
2  on  was  therefore  repealed  by  sect.  2  of  the  Act  of  ^888,  and  the 

nnpoitant  m-^asures,  see  Appendix  B.,  poxt,  p.  81 1. 

The  new  provision  undoubtedly  affords  more  ample  protec- 
tion to  the  press.   It  greatly  enlarges  the  number  of  meetings 
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whose  procc  (lings  may  be  reported ;  it  permits  the  publica- 
tion of  police  notices  and  other  oflicial  announcements. 
r>nt  it  still  leaves  it  the  duty  of  the  editor  of  every  news- 
paper to  edit  all  rei)orts  of  public  meetings,  and  excise  all 
defamatory  matter  that  is  "  not  of  puldic  concern,  and  the 
publication  of  which  is  not  for  the  public  benefit." 

And  sin-cly  this  is  right.  For  unless  there  be  some  advantage  to 
the  public  countei'vailing  the  injury  done  to  the  individual  lilH>lled, 
there  ctin  l>e  no  reason  for  depriving  the  latter  of  his  right  of  action 
ft'-rainst  the  newspaper.  The  original  slander  may  not  be  actionable 
/>,  HI',  or  the  occasion  may  be  privileged,  so  that  no  action  lies 
against  the  8])eaker.  But  whether  that  be  so  or  not,  it  is  the 
repubhcation  in  the  newspaper  wliicli  does  real  and  permanent 
injury  to  the  reputation  of  the  plaintiff.  The  consequences  of 
reprwhicing  in  the  papers  calumnies  uttered  at  a  public  meeting 
are  most  serious.  The  meeting  may  have  been  thinly  attended,  or 
the  audience  niiiy  have  known  that  the  speaker  was  not  worthy  of 
credit.  But  it  would  be  a  terrible  thing  for  the  person  defamed  if 
such  words  could  be  printed  and  published  to  all  the  world,  merely 
because  thoy  were  uttered  under  such  circumstances  at  such  a 
meeting.  Charges  recklessly  made  in  the  excitement  of  the  moment 
will  thus  be  dillused  throughout  the  country,  and  will  remain 
recorded  in  a  permanent  form  against  a  perfectly  innocent  person. 
No  one  can  tell  into  whose  hands  a  copy  of  that  newspaper  may 
come,  ifoieover, additional  importance  and  weight  is  given  to  such 
a  calumny  by  its  republication  in  the  columns  of  a  respectable  paper. 
Many  pioplc  will  believe  it  merely  because  it  is  in  print.  There  is 
in  fact  an  innnonse  difference  between  the  injury  done  by  such  a 
slander,  and  that  caused  by  its  extended  circulation  by  the  press. 
See  the  n^murks  of  ^ord  Campbell  in  ItarinDii  v.  Diincait,  7  E.  i^  B. 
'2;<1  ;  iif.  L.  .T.  ().  W.  lot; ;  3  Jur.  N.  S.  G13 ;  5  W.  li.  253 ;  -28  L.  T. 
(Old  S.)  iCt'>;  and  of  Best,  CT.,  in  />»■  Cnspiijiiy  v.  Welleshy,  5 
Bing.  10"2 — 101),  cited  i>ost,  p.  37;").  Where,  however,  the  matter  is 
one  of  public  concern,  and  the  publication  of  the  libellous  words  is 
for  the  public  benefit,  there  the  interests  of  the  individual  must 
yield  to  those  of  the  public. 

We  proceed  to  examine  the  provisions  of  this  section  in 
detail.  The  word  "newspaper"  is  expressly  detiued  in 
section  1  of  the  Act  of  18H1,  see  post,  p.  83(5. 
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(a)  I'liblii'  Meitimf. 
A  "  i)ui)lic  meeting  "  is  expressly  d^'Jincd  for  tlje  purposes 
of  this  K.'ction  us  "  any  iiic-ting  h,mi  ii,h;  and  lawfully  held 
for  a  lawfnl  puriK)S(>,  and  lor  the  furtherance  or  disciission 
of  any  matter  of  public  concern,  whether  the  admission 
thereto  he  general  or  restricted."  It  seems,  at  first  sight, 
a  contradiction  in  terms  to  si)eak  of  a  public  meeting  to 
which  admission  is  restricted.  But  we  think  the  Legislature 
intended  to  include  meetings  of  any  specific  class  or  portion 
of  the  public  ;  e.fi..  of  the  .'lectors  of  a  certain  borough,  or 
the  ratepayers  of  a  specified  ward  or  parish ;  and  also, 
perhaps,  any  meeting  which  was  open  to  the  public  on 
payment  of  a  small  charge  for  admission. 

lUiintrations. 
It    was    held    Ly    \\\\U.    J.,  at  Bristol  Sprin-  A^.-iz-s.    1894,  that  llu. 
oidinaiy   Sunday    servic-    at    a    <u.nf.Mvgati..nal   .hapol    was    not    a    public 
iu.'..ting  within  this  s.cti.ni.  although  th..  chapel   was  noc-ssarily  ..pon  to 
tlie  publin. 

Ch,ih,ner  v.  Lanxdown  cf-  Sons,  (1894)  10  Tinier  L.  1!.  290. 
It  is  sulmiiltfd  that  meetin-s  of  the  creditor.s  of  a  baniirupt.  or  of  thn 
shareholders  in  a  company  or  of  th.-  sul-eribera  to  a  nartioilar  charity, 
are  not   "public  meetings,"   aii,l   that   t!...   piocM-dinirs  "thereat  cannot  bo 
reported  without  risk. 

J!ut  see  Poiisfuid  V.  Financial  TimvH.  Limilid,  (1900)  Iti  Times 
L.    It.    248. 
It  IS  submitted  that  a  meeting  to  which  admission  is  by  ticket  only,  is 
not  "a   public  meeting,"   unless   a  ticket  can   bo  procured   williout   diffi- 
culty by  any  one  who  applies  for  it.  and   >vho  is  wiUin-  to  pay  the  price 
if  any,  charged  for  it. 

(b)  Held  for  a  ImwJuI  Pnrpone. 
Next,  the  defendant  must  show  that  the  meeting  "  was 
hoiiii  tide  and  lawfully  held  for  a  lawful  purpose."  Seditious 
or  illegal  meetings  must  not  be  reported,  apj)arently.  Th(> 
place  tixed  for  the  meeting  may  render  it  illegal,  «•.;/.,  where 
a  meeting  is  advertised  to  take  place  in  Trafalgar  Square  in 
deliance  of  the  authorities,  or  at  Westminster  in  violation 
of  the  /Vets  against  tumultnonsly  petitioning  Parliament. 
(13  Car.  II.  c.  5  :  1  Will.  &  M.  sess.  2.  e.  '2;  and  r,7  Geo. 
1 II.  c.  19,  s.  23. )     Again,  the  manner  of  holding  the  meeting 
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may  render  it  an  unlawful  meeting.  TIimh,  any  assembly 
is  unlawful  which  njeets  under  cinuuiHtaneeH  likely  to 
endanger  the  |)eate  of  the  neighl)ourhoo<l ;  and,  in  order  to 
decide  whether  an  asseinljly  is  or  is  not  unlawful,  the  jury 
may  take  into  consideratioj  the  tumultuous  way  in  which 
the  meeting  assendjled,  the  hour  at  which  it  met,  the 
excitement  which  prevailed  at  it,  the  inscriptions  and 
devices  on  banners  and  fiags  displayed,  the  language  used 
by  the  persons  assembled,  and  by  those  w  ho  addresst-tl  them, 
and  even  what  the  chairman  of  this  meeting  said  and  did 
at  p,  previous  meeting,  convened  for  a  purjwse  avowedly 
similar.  {H.  v.  Hunt  ami  otli,rs,  ;j  B.  A-  Aid.  5<m.)  But  the 
circumstances  must  be  such  as  would  alarm,  not  foolish  or 
timid  persons  only,  but  also  persons  of  reasonable  firmness 
and  courage.     (/.'.  v.  Vincnit,  U  C.  &  V.  91,  109.) 


m 


IlluHtratiimH. 

Meftings  whith  are  convened  for  the  bond  fide  purpose  of  n  forn.ing  our 
Ijwa  U   pititii.ning  pailiajncat,  o.-   by  otlit-r  lawful   ni.:iiia.  an.  not  nodi 
tious  ;     hut    w lii-ii.-v>r    piisons    aNsfinble   to   liriujf   tho  condfitution    into 
conti'nipt,    anil    to    excite    diwontent    and  di^illV.  tion  against  ti.u  king's 
government,  it   is  an  illegul   meeting. 

HHfufil  V.   Birley,  3  .Stark,   at  p.   103. 
R.  V.  SuUivati,  11  Cox,  {J.  C.  44. 
h.    V.    Iliira»  and  othvi-n.    l(j  C<ix,  (!.    C.    355. 
So,  if  per.-ioiis  uk  et  for  a  purpcse  whiih,  if  .-M.euted,  would  make  the. 
rioters,  hut  s.purat*)  witlion*  carrying  tlieir  purpose  into  effect,  this  is  an 
unlawful    .issenihly.   tliougli   they    have   done   nothiii-. 
H.   v.    Jtht  ami  i.thiiH.   5  (1.   *    1'.    I.-,l. 
A  meeting  culh-d  "t.)  ail.ipl  preparatory  nieuMins  for  holding  a  national 
Convention  "  was  held  an  illi>t,'al  nieetmi,'  in 
H.   v.   Fiirs-i),  0  L!.  &  P.   81. 
A  proce>.sion  with   banners  is  not  necessarily   unlawful,  even   thouirli   it 
result  in  a  breaoli  of  th<!  peace  :    and.  where  tlie  promoters  of  a  meeting 
assemble   with   a  lawful   purpose,   and   with   no   intentiim  of  eairying   jut 
such  purpose  in  any  unlawful  nianu.r.  the  fact  that  they  know  that  their 
meeting  will   Im>  opposisl.  and  have  gooil   reason  to  suppo^e  that  a  breach 
of  the   peace   will   bo  comuiittisl    by   their  oppom  ut.s,  doe.s  not   make  their 
nieeting  unlawful. 

JietiUi/  and  othvrit  v.  Oillhtinka.  'J  Q.  B.  D.  308  ;   51   \..  .1.  M.  C. 
117  ;    31  W.  H.  'l--^  ;   47  L.  T.  194  :  46  J.  1'.  789  :   \r,  (;..x, 
C.  C.   138. 
R.  V.  VlarkHon,  CC  L.  T.  297  ;  56  J.  P.  375  ;  17  Cox,  C.  C.  483. 
But  see  O' Kelly  v.  Hanty.  15  Cox,  C.  C.  435. 
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B.v  H«..tion  7  of  tho  30  4  ai  Vict.  o.  20.  it  w„  nudo  a  rri.ui„»l  otfen.  o 
f..r  ..ny  „„c  t..  imMi«h  ..ny  .mtir.-  „.  tho  ..Jlinff  t<.s,.|I,..r  „f  «  m..ct,„K 
..I  ..rtan,  pr..hih.t«l  ».«■», „.i,.„s  ,,r  any  noli...  of  tho  pr...  o,.li.,K*  ut  hu.  1. 

IIIX'IIII^. 

fp"   ff.   V.   Sullhnn.  (18M7)  20  L.   K.    Ir.   ,1,50  •    10  Cox    C    C 
347. 

((')    Till'   n,imit  must  br   Fair  mul   .hninih: 

This  the  (Ipfrn.lnnt  must  |»rov«\  It  is  not  ntcrssary  that 
the  report  shouUl  be  mh.nim ;  nor  is  uLsoliite  accuracy 
psspntiril  so  long  as  tlio  rojion  is  Hiii)stantially  correct.  A 
f.>w  slifiht  accidental  .-rrors  will  not  destroy  the  privilege, 
provid.-d  the  whole  report,  as  published,  produces  materially 
the  same  effect  on  the  mind  of  the  reader  as  an  absolutely 
correct  report  would  have  done.  "  It  is  not  to  be  expected 
that  in  discharging  this  duty  of  a  public  journalist  he  will 
always  be  infallible,"  says  Cockburn,  C.J.,  in  Wooihih-  v. 
nidoiii,  4  F.  k  F.  at  p.  217. 

(d)  And  not  Pithlinh.tl  or  mod,-  Miilinnnshj. 

The  privilege  created  by  Uiis  s-  tioji  is  only  qualified,  not 
absolute.  It  will  be  for  the  plaintiff  to  prove  that  the 
report  or  publication  was  published  or  made  maliciously. 


(e)   ./  ll,,imn,ihh'  I.etin-  must  I.    fnsntrd. 

If    the  defendant  is  requested  to  insert  in  his  paper  a 
reasonable  letter   or  statement  of   .explanation  or  contra- 
diction, and  refuses  to  do  so,  the  privilege  is  lost.     The 
Legislature,  we  presume,  regarded  such  a  refusal  as  cogent 
evidence  of   malice.      If  so,  this  clause  was  perhaps  not 
strictly  necessary,  as  the  section  has  already  provided  that 
the  report  must  not  be  "  published  or  made  maliciously." 
The  presence  of  this  express  proviso,  however,  settles  the 
matter  beyond  doubt.      If  there  be  such  a  refusal,  the  case 
is  outside  the  section,  and  no  .question  can  be  left  tojthe 
jury  as  to  malice  or  no  malice. 

Otherwise  it  is  but  a  poor  satisfaction  to  a  plaintiff  to 
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allow  him  to  write  "a  reasonable  letter  of  contradiction." 
Many  who  read  the  report  will  not  read  the  plaintiff's  letter, 
and  those  who  do  probably  will  not  believe  it ;  they  will 
say:  "Oh,  of  course,  he  denies  it."  It  will  often  be 
difticnlt,  too,  for  the  defendant  to  decide  what  is  and  what 
is  not  "  a  rcasonalile  letter."  By  inserting  what  the  i)laintiff 
has  written,  he  may  expose  himself  to  proceedings  by  some 
one  else. 

(f)   The  Matter  complainal  of  must  he  of  Pithlic  ('oiicerii,  aud 
its  VnhJicatiou  for  the  Public  Benefit. 

This  is  a  most  important  safeguard.  Not  all  the  proceed- 
ings at  a  public  meeting  can  be  reported  without  risk.  It 
is  not  enough  for  the  defendant  to  show  that  the  meeting 
was  such  that  some  report  of  it  was  for  the  ])ublic  i)enetit ; 
he  must  establish  a  privilege  for  the  very  words  complained 
of  liy  the  plaintiff.  The  section  does  not  protect  the 
publication  of  anj  matter  which  is  not  of  public  con- 
cern, and  the  publication  of  which  is  not  for  the  public 
benetit. 

It  will  lie  noticed  that  a  new  phrase  is  introduced  li\  this  section 
into  i,lie  law  of  libel— "a  matter  of  public  concern."  The  tiniu- 
honoured  expression  "  a  matter  of  public  interest "  has  a  clear  ;uid 
well-defined  meaning:  but  what  is  a  matter  of  public  "  concern  "  > 
Tiie  chanKO  was  made  deliberately  ;  the  word  "  interest  "  was  struck 
out,  and  "  concern  "  substituted  in  the  House  of  Ijonls.  The  two 
terms  are  not  identical ;  for  there  are  many  matters  which  concern 
the  public  in  which  they  take  no  interest,  while  they  take  prcat 
interest  in  numy  olbcr  matters  with  which  they  have  no  concern, 
we  presume,  however,  that  the  Courts  will  hold  that  everything  which 
was  "  a  matter  of  public  interest"  within  the  decisions  (which  will 
be  found  ante,  pp.  205 — 218)  is  also  "  a  matter  of  public  concern  " 
within  this  section. 

Next  comes  the  question  :  Is  the  publication  of  such  matter 
necessarily  "  for  the  public  benefit  "  ?  Is  it  in  every  case  a  benefit 
lor  the  public  to  learn  what  concerns  it?  As  a  rule,  no  doubt,  this 
would  be  80.  The  (piestion  is  for  the  jury,  not  the  judge  {I'ank- 
hunt  V.  Solder,  injrd) ;  and  whenever  the  subject-matter  is  of 
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public  concern,  the  jury  would  naturally  be  inclined  to  find  that 
its  publication  was  for  the  public  benefit.  But  this  must  to  Konie 
extent  depend  on  when  and  how,  and  to  whom  the  publication 
was  made.  A  case  might  occur  in  which  the  premature  announce- 
ment, say,  of  an  imi)endinK  prosecution,  might  be  most  injurious 
to  the  public  service,  althougii  the  matter  would  be  of  public 
concern. 

When  this  case  occurs,  and  not  till  then,  it  will  become  necessary 
to  determine  whether  the  word  "and  "  in  the  final  proviso  of  this 
section  means  "  and  "  or  "  or."  The  Legislature,  no  doubt,  intended 
to  restrict  the  privilege  aflfordod  by  this  section  to  cases  which  satisfy 
both  requirements,  i.e.,  where  the  matter  is  ..f  public  concern,  and 
also  where  its  publication  is  for  the  public  b,  nelit,  tiiough  it  may 
be  doubted  whether  this  construction  is  strictly  in  accordance  with 
the  letter  of  the  Act. 

llbistnitidiia. 

After  thf  ii'i.sing  ,.f  tli.i  i\.,.w..i.aiKT  Libel  ,„i.l    Itrgi^I  ..itiori  Art.    1881, 
;i  .-i.fakor  at  a  public  ..l.'ctioi.  luooliiif;  at  Man.liosf..,.  thouglit  lit  to  iiiako  a 


por-iinal   attack  on  a  gcntl 


lenian   who   was  a  caiiiliflato  fi 


^titiioncy  200  miles  off.     The  whole  speech 
foiirirr.     The  jikI-o  at  the  trial  diroeted  the 


other 


bo 


understood  a 


s  meaniii''  that  lli 


reported  in  the  Moiuhmter 
jury  in  terms  which  mi"ht 


Js   it   for   (he   public    bi'iieht  that    ri'ports   of   elect 


ily  ipiestioii  for  (hi-  jiirv 


(111 


published   in   n 


lewspape: 


Jlis    lordsh 


ion   lueefiiiirs   should    be 


p    d 


jury    (hat    (he    Aif   only    proteded    the    ne\v>pa 


id    iio(    make    it    dear    (o    (h 


publ 


beiii'lit    (ha(    (li, 


I" 
iitual    libel    (■■iiiiplained    of 


it 


for    (h. 


ideas(.     The  jury  found  for  the  d.'feii.lant.     lint  the  1) 


shoiibl    bi'    |)iibli-hed 


aiileil 


a  new  trial,  which  resulted  in  a 


'l\  Isioii 


il  Court 


veriliet    for   the   plaintiff. 


eiiiat 


I'tiiikhurxt  V.  Soirlvr.  (18(<(i)  a  Times  L.  li.   l;»:t. 
\orl/i    Middlesex   Chroiiictv   published   in   April,    1SS8, 


i-ejiort  of  (he  iiroce(!di 


full 


at  a 


(he  whole  parish,   including  a  speech  madi 
fessional  iiilscoiKliict  to  the  si 


vestrv  meeliiii;  wl 


a  r:itepayi>r  iiiipuli 


i|i.'ii  !■ 


was  admi((ed  (hat  (he 


rvcyors  usually  emiiloved  bv  ( 


•d   on 


impu(atioii  was  whollv  mif 


he   Vest  IV, 


It 


-   of   tho   Act   of    IHHI.      :Mr.   Justice    1 


11111(1(^(1.  but  the.  (i.f.ii.l.iiil, 


jury  that  (he  oh».s  lay  on  (he  defeiidaul   (o  mak 


(he  case  cami 

afforded  by  (he  section  that  tl 


within  (ho  .secdon  ;    (hat  i(   did  not  .1.  s 
lie  matter  complained  of 


'enin:in    direeteil    dm 
iuit    alliiiiialiveU-    lliat 


■trov    (1 


le     JHIM 


to   be   untrue  ;    that   (hero   must   bo  .some 
published   and  the  objects   and   intent 


was    HOW     .Hlinitleil 


■jielv 


en    the    matter 


ions   of   the   meefini.- :    tliit    I'.u-   (hi 
l.urpo.se   of   di'terminin-    whether   it    was   for   the   public    bernlit    (hat   (he 


ma((er  complained   of   should   I 


licc.-isioii.  (In;  iMisition  of  th 


at  all  the  farts.     Th 


partic 


published   they    inii-t    look   a(    (Ir 


whole 


ob|ec(- 


iif  II 


le  Mieiiiiiir.  iu  short. 


(le  jury  found  that  (he  publication  of  the  matter  com- 


plained of  was  for  the  public  benefit.     Jud 


Vcnablcs  v.  FUt.  (1888)  6  Times  L.  1{.  83. 


rmeiit  for  the  defendant. 


336 


PRTVir.EOED  RE  PORT fi. 


n  \ 


J 


In  April,  ISSt),  the  plnintiff  endravnurrd  to  address  a  merting  of  dock 
labourers,  called  to  discuss  tlio  Sugar  IJnuntios  ;  hut  ho  was  prevented 
hy  a  torrent  of  abusive  interruptions  from  somo  men  who  had  known  him 
years  before  at  Bristol,  and  who  attended  the  meeting  for  tho  purposo 
of  annoying  him  and  preventiny:  him  from  speaking.  These  interruptions 
were  a^ourately  reproduced  in  tho  rofo't  of  tho  meeting  publi.shed  in  tho 
Star  newsjiaper,  althnugh  Ihcv  luwl  nothing  whatever  to  di>  with  the  Sugar 
Bounties,  but  related  (o  matters  that  had  oeeurred  at  Bristol  ten  or  twelvo 
years  previously.  Mr.  Baron  ilinlillestiin  left  to  the  jury  the  question 
whether  sueli  matters  were  of  puMie  eoneern,  and  their  p'OiIlcation  for 
tho  public  biiiefit.  with  a  strong  intimation  of  his  own  opinion  that  they 
wero  neither,  in  which  view  the  jury  concurred. 

KcUj/  v.  O'Mallry  and  others,  (1889)  6  Times  L.  II.  62. 
At  a  meeting  of  the  .shareholders  of  a  company,  the  chairman  made  a 
speech  in  which  he  accounted  for  the  losses  of  the  companv  by  imputing 
fraud  and  conspiracy  to  t  m  chief  lashier  and  the  secretary.  The  defen- 
dants published  in  gooil  faith  a  fair  and  aceurat<>  report  of  the  whole 
of  the  proceedings  r.t  tho  meeting  including  these  unfounded  charges. 
Mathew.  J.,  held  th  '  these  charges  were  not  matters  of  public  concern, 
and  that  the  publication  of  them  in  the  report  of  the  meeting  was  not 
for  the   public  benefit,   and  therefore  not  privileged. 

Pnnsfnrd  v.   Financial  Times,  Limited,  (1000)   16  Times  L.   R. 
248. 

No  privilege  attaches  to  any  report  of  a  meeting  which 
does  not  come  within  this  section.  If  any  one  pubhshes  a 
report  of  a  private  meeting,  or  if  he  piiblislies  a  report  of  a 
public  meeting,  but  not  in  a  newspaper  (say,  in  the  form  of 
a  pamphlet),  and  such  report  contains  expressions  defama- 
tory of  the  plaintiff,  the  fact  that  it  is  a  fair  and  accurate 
account  of  what  actually  occurred,  will  not  avail  as  a 
defence,  though  it  may  be  urged  in  mitigation  of  damages. 
By  i)rinting  and  publishing  the  statements  of  the  various 
speakers,  he  has  made  them  his  own ;  and  must  either 
justify  and  provc^  them  strictly  true,  or  rely  upon  their 
being  fair  and  hon<\  fi(h  comments  on  a  matter  of  public 
interest,  if  they  be  comments  merely  and  not  allegations 
of  fact. 


lit 


V.  Statements  made  in  or  copied  from  Parliamentary  or 
Official  Papers. 

At  common  law  no  privilege  attached  to  the  publication 
of   official    papers    of    any  kind,  excepting   such  as    were 
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absolutely  privileged  on  the  ground  that  they  were  used 
in  or  prepared  with  a  view  to  judicial  proceedings.     These 
have  already  been  discussed   (u„i,;  p.  242).      Statements 
made    m    Parlianientiivy  reports   or   papers,  even   though 
published  by  order  of  the  whole  House,  were  not  protected. 
(/.'.  V.    Williams,  (KiHO)    2    Show.    471;    Comb.   18.      See, 
however,  the  conmients  on  this  case  in  H.  v.  Wricjht,  (1799) 
H  T.  H.  293.)     The  law  on  this  point  was  clearly  laid  down 
m  Stnchhk  V,  Uaiimrd,  (1H;J7)  2  Moo.  &  Rob.  9-  7  C  k  V 
731 ;  ( 1H39)  9  A.  Sc  E.  1-243 ;  2  P.  A-  D.  1 ;  3  Jur.  905 ;  8 
Dow).    148,    522.      In   consequence   of   tliis   decision   the 
statute  known  as   the  Parliamentary  Papers  Act   (3  &  4 
Vict.    c.    9)    was    passed    in    1840    to     protect    persons 
('0  employed  m  the  publication  of  Parliamentary  papers 
and  proceedings,  or  [h)  who  have  printed  any  extract  from 
or  abstract  of  such  papers  or  proceedings.     The  protection 
conferred  by  this  statute  is  different  in  the  two  cases.     In 
the  former  case  it  takes  the  form  of  a  stay  of  proceedings ; 
ni  the  latter,  a  statutory  privilege  may  be  pleaded,  to  rebut 
which  express  malice  must  be  proved.     The  Act  is  set  out 
III  full  111  the  Appendix,  at  pp.  82()— 828. 

(")  If  any  person  be  sued  civilly  or  prosecuted  criminally 
for  or  on  account  of  or  in  respect  of  the  publication  of  any 
report,  paiier,  vote,  or  proceeding  of  either  House  of  Parlia- 
ment, which  such  House  may  dt'em  lit     r  .lecessarv  to  be 
published,  whether  the  publication  be  by  tlie  person  himself 
or  his  servant  or  servants,  then  if  suc'h  publication  be  by 
-r  under  the  authority  of  either  House  of  Parliament,  the 
person  so  proceeded  against  may  obtain  a  stav  of  i-oceed- 
iiigs,  which  will    put  an  end  to  the  action.      (S.   1  )     A 
jUH'soii   desirous  of   applying  for   such  a   stay  must  "give 
twenty-four  hours'  notice  of  his  intention  to  the  plaintiff  or 
I'rosecutor.     H<>  must  bring  before  the  Court  in  which  the 
proceeding  has  been  commenced,  or  before  anv  judge  of 
«he  High  Court  of  .Justice,  a  certificate  under  the  hand  of 
t be  Lord  Chancellor,  the  Lord  Keeper,  the  Speaker  of  the 
House  of  Commons,  or  the  Clerk  of  the  House,  stating  that 
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the  publication  was  by  order  or  undor  the  authority  of  the 
House  of  Lords  or  the  House  of  Commons,  as  the  case  may 
be,  which  certificate  must  be  verified  by  atVuhivit.  Ui)on 
the  production  of  this  certificate  and  aftidavit,  the  judge  to 
whom  the  application  is  made  will  order  a  stay  of  all 
proceedings.* 

If  the  publication  in  resjiect  of  which  proceedings  have 
been  taken  is  not  of  the  original  but  of  a  copy  of  such 
report,  paper,  votes  or  proceedings,  a  stay  may  ./e  obtained 
on  laying  before  the  Court  or  judge  the  original  together 
with  an  affidavit  verifying  the  original  and  the  correctness 
of  the  copy.     (S.  2.) 

(h)  n  any  jierson  be  sued  civilly  or  jn-osecuted  criminally 
for  printing  anv  extract  from  or  abstract  of  any  such  report, 
paper,  vote  or  proceeding,  he  mav  jjlead  that  such  extract 
or  abstract  was  published  hoiiii  fuk  and  without  mali<  •  and 
if  the  jury  shall  find  in  his  favour  on  that  issue,  a  \erdict 
shall  be  entered  for  the  defendant.  The  statute  i)rovided  that 
evidence  in  support  of  such  defence  maybe  given  under  tlie 
general  plea  of  Not  Guilty,  but  in  civil  proceedings,  undei 
the  rules  of  procedure  now  in  force  in  the  High  Court,  sucIj 
defence  must  be  sjiecially  pleaded  like  any  other  ground  of 
privilege.  (See  the  discussion  in  Mm\ijeui<  <.  Wntjht,  [I'.KI'.lJ 
2  K.  B.  OoH ;  78  L.  J.  K.  ]'..  870 ;  100  L.  T.  tXiO.)  Tlie 
privilege  thus  conferred  does  not  extend  to  a  headlim 
which  is  not  juirt  of  the  report  or  ])aper  from  which  tin 
extract  is  taken.  {Mainietia  \.  Edward  l.lojid.  Lid..  (J'.t(l.si 
99  L.  T.  824;  25  Times  L.  l\.  '2V>.)  If  the  words  vcni- 
plained  of  be  an  extract  from  or  abstract  of  such  a  repdvt 
or  paper  together  with  a  comment  thereon,  the  defendant 
will  be  eomjjletely  protected  if  the  comment  is  fair  iiinl 
relates  to  a  matter  of  public  interest,  and  the  publication  wiis 
made  without  nuilice.     (MKihitiui  \.  W'riiiht,  siijim.) 

By  s.  4  of   the    Law  of    Libel    Amendment   Act,   iHSri 
(51  i-  52  Vict.  c.  (Mj,  a  similar  iirivilege  was  extend<Hl  tu 

*  For  a  fiivm  of  cfrtifi<at>  imd  of  tlic  older  of  the  t'uiiil,  i-ee  ^7o.^/c^'■  \ 
Haumni,  (lH40j  U  A.  &  K.  1.'97. 
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"  the  jmblication  at  the  reqnost  of  any  government  office  or 
tlepartment.  officer  of  state,  commissioner  of  police,  or  chief 
constable  of  any  notice  or  rejjort  issued  by  them,  for  the 
information  of  the  public."  This  i)rovision  was  enactel  in 
conse(jnence  of  the  decision  in  Miimii/  v.  Wr'Kjhl,  (188(;)  ;} 
Times  L.  l\.  15;  it  does  not  extend  tj  the  publiji'tijn  of 
indecent  or  blasphemous  matter,  or  of  any  matter  not  of 
public  concern  and  the  publication  of  which  is  not  for  the 
pui)lic  benefit.  The  defence  which  it  creates  can  be  rebutted 
by  1  oof  of  express  malice;  and  also,  if  th  >  words  were  pub- 
lished in  a  newspaper,  by  proof  that  the  defendant  has  been 
requested  to  insert  in  his  newspai)er  a  reasonable  letter  or 
statement  by  way  of  contradiction  or  explanation  of  such 
report  or  other  publication,  and  has  refused  or  neglected  to 
do  so.  The  privilege  created  by  the  clause  under  discussion 
is  not,  like  the  earlier  part  of  the  section,  limited  to  publica- 
tion in  a  newspaper ;  the  clause  starts  afresh  with  the  words 
"  and  the  publication  at  the  request,"  etc.  There  is,  more- 
over, no  logical  ground  why  the  protection  should  be 
restricted  to  newspapers;  it  ought  on  grounds  of  public 
policy  to  ai)ply  to  every  defendant. 

A  like  privilege  arises  where  a  newspaper  publishes  coi)ies 
of  notices,  of  which  the  Legislature  has  decided  that  an 
open  record  should  be  kept  in  the  public  interest.  The 
ground  of  such  privilege  is  that  the  newspaper  is  thereby 
assisting  the  Legislature.  But  such  copy  in  order  to  be 
privileged  must  be  aecurat. 


1  itionH. 

The  d..fond,ints  in  f.hnir  no«spa,„.r  pHhlisho,!  a  copy  o£  cortain  noli,  .s 

'.'L?""'.?'"'"'"  '■'«'^^*"'"'  "<-  «'>"'er..'t   il"..s..  und...'tl„.  C „ani.>s  Aot, 

1907  One  of  the.e  uotioos  wa..  ••.r„l,M  Junes  &  S,;us,  I.t.l.  [i.Jngin,.ers, 
l.oughboroug,|.  T],o  words  in  brack.-ts  w.Te  a.Med  hv  th„  a.-fen.lants 
in  place  ,.1  tl.e  number  nnd.r  which  the  papers  were  hied,  ,i,s  there  was 
nioro  than  one  company  r,.gi,stered  aa  ,(ol,n  Jones  &  S  ,ns.  J  A,],  ffc/d 
that  defendanLs  were  entitled  to  judgment  on  the  ground  of  privilege. 

John  Jou's  d:  Sons.  Ltd.   v.   t'hwncial  TimiH,  Ltd.,  (1909)  25 
Times  L.  H.  677. 
The  Agent-Uenera!  for  Natal  wrote  U,  th...  /',/«<,  u  later  contai.iing  an 
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extract  from  a  Parliamentary  paper,  whiah  described  tho  plaintiff  as  havinf> 
beoa  guilty  uf  misconduct  in  Natal  fu''  which  ho  was  sentenced  to  impri- 
sonment. The  plaintiff  had  made  upplication  to  the  authorities  in  Natal 
and  to  the  Privy  Council  in  respect  of  tho  sentence.  The  defendant 
pleaded  that  ho  published  tho  said  letter  under  a  sense  of  duty  and  in  tho 
interests  of  the  Legislature  and  tho  people  of  Natal  and  of  this  r:ountry. 
Held,  that  the  plea  of  privilege  was  good. 

ilangena  v.  Wright,  [1909J  2  K.  ''    iit  p.  977. 
But  where  the  defendants  publidlii-J  an  i     j.rect  copy  of  an  entry  in 
tho  regi.tter  kept  under  the  Deeds  of  Arrtinginieiit  Act,  1«87,  it   was  held 
there  was  no  privilege.  ' 

HeiH  V.   Fern/,  (1895)  01   L.  J    Q.   D.   ,300;    43  \\ .   U.  048; 
59  J.   P.   308  ;     15  'R.   427  ;     U  Tim..-   L.   U.   373.     See  tho 
remarks  of  I'hillimore,  ./.,  in  Jfant/eiim  v.   Wrh/fil,  [I909J  2 
K.  B.  at  p.  977. 
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Canadian  Notes  to  Chapter  XI. 
Reports  of  Pchlic  Meftinus,  Official  Proceedings. 

British  Cvhimbia.—Sowspaper  reports  of  piil.lie  meetings  and 
proeeedinfTs  and  piil)lication  of  official  reports  are  declared  privi- 
leged by  R.S.B.C.  1897,  e  120,  sec.  4;  but  the  newspaper  must  pub- 
lish if  tendered  a  reasonable  statement  of  plaintiffs  explanation. 
This  statutory  privilege  is,  however,  declared  not  to  protect  the 
publication  of  any  matter  not  of  public  concern,  and  the  publica- 
tion of  which  is  not  for  the  public  benefit. 

The  Law  of  Defamation  Amendment  Act,  R.S.B.C.  1897,  c.  120. 
provides  that  a  fair  and  accurate  report  in  ai.y  public  newspaper 
or  other  periodical  publication  of  proceedings  publicly  heard 
before  any  Court  exercising  judicial  authority  shall,  if  published 
contemporaneously  with  such  proceedings,  be  privileged:  Provided 
that  nothing  in  this  section  shall  authorize  the  publication  of  any 
blasphemous  or  indecent  matter.     Sec.  3. 

.VaHjVofio.— Reports  of  proceedings  in  any  Court  of  Justice  pub- 
lished in  any  public  newspaper  or  other  periodical  publication  are 
privileged,  provided  they  contain  only  fair  and  authentic  reports 
without  comment.     The    Libel    Act    (Man.)    R.S  II    1902    c    ''7 
sec.  3.  '     '       ' 

Xova  Scofin.-By  statute  R.S.N.S.  lOOn.  c.  180,  a  report  pub- 
lished m  a  newspaper  of  the  proceedings  of  a  public  meeting.  Court 
of  Justice,  or  municipal,  city  or  town  council,  shall  be  privileged 
if  the  report  was  fair  and  accurate  and  published  without  comment 
and  without  malice,  and  if  the  publication  of  the  matter  com- 
plained of  was  for  the  public  benefit.  But  the  benefit  of  the 
statut..  will  not  be  available  if  the  defendant  denies  publication 
or  if  he  has  refused  to  insert  a  reasonable  letter  or  statement  of 
explanation  or  contradiction. 


1909,  9  Edw.  VII.  c.  40,  sec.  10, 


3 


Ontario.— The  Libel  Act  (Ont.] 
provides  as  follows : — 

(DA  fair  and  accurate  report  published  in  a  newspaper  of  any 
proceedings  in  the  Senate  or  House  of  Commons  of  Canada,  in  any 
Legislative  Assembly  of  any  of  the  Provinces  of  Canada,  or  in  any 
committee  of  any  of  such  bodies  or  of  a  public  meeting,  or  (except 
where  neither  the  public  nor  any  newspaper  reporter  is  admitted) 
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of  any  meeting  of  a  Municipal  Council,  School  Board,  Board  of 
Education,  Provincial  Board  of  Health,  Medical  Health  Board,  or 
of  any  other  board  or  local  authority  formed  or  constituted  under 
any  of  the  provisions  of  any  Public  Act  of  any  Legislative  Assem- 
bly of  any  of  the  Provinces  of  Canada  or  of  the  Parliament  of 
Canada,  or  of  any  committee  appointed  by  any  of  the  above-men- 
tioned bodies,  and  the  publication  of  the  whole,  or  a  portion  or  u 
fair  «ync>psis,  of  any  report,  bulletin,  notice  or  other  document, 
issued  for  the  information  of  the  public  from  any  (Government 
Office  or  Department  or  by  any  Provincial  Board  of  Health,  Medi- 
cal Health  Board,  or  Medical  Health  Officer,  or  the  publication,  at 
the  request  of  any  Government  or  JIunicipal  Official,  Commissioner 
of  Police,  or  Chief  Constable,  of  any  notice  or  report  issued  by  him 
for  the  information  of  the  public,  shall  be  privileged,  unless  it  shall 
be  proved  that  such  publication  was  made  maliciously. 

(2)  Nothing  in  this  section  shall  authorize  the  publication  of 
any  blaspiicmous,  sedicious  or  indecent  matter. 

(3)  The  protection  intended  to  be  afforded  by  this  section  shall 
not  be  available  as  a  defence  in  any  proceeding  if  the  plaintiff 
shows  that  the  defendant  has  refused  to  insert  in  the  newspaper 
m.aking  sucli  publication  a  reasonable  letter  or  statement  of 
explanation  or  c  mtradiction  by  or  on  behalf  of  the  plaintiff. 

(4)  Nothing  in  tliis  section  shall  limit  or  abridge  any  privilege 
new  by  law  existing,  or  protect  the  publication  of  any  matter  not 
of  public  concern  or  the  publication  of  which  is  not  for  the  public 
benefit. 

(5)  For  tlie  purposes  of  this  section  "public  meeting"  shall 
mean  a  meeting  bona  fidr  and  lawfully  held  for  a  lawful  purpose, 
and  for  the  furtherance  of  discussion  of  any  matter  of  public  con- 
cern wlietlier  the  admission  thereto  be  general  or  restricted. 
9  Edw.  VII  (Ont.),  e.  40.  sec.  10. 

Quebec. — The  publication  of  the  statements  contained  in  a 
pleading  filed  in  the  course  of  a  civil  action,  merely  because  sucli 
statements  form  part  of  .such  a  pleading,  is  not  a  privileged  pub- 
lication within  the  nile  which  throws  the  protection  of  privilt?" 
about  fair  reports  of  judicial  proceedings.  The  judgment  appealid 
from  Shallow  v.  Gazette,  Q.R.  17  K.B.  309,  reversing  the  ju«iu' 
ment  of  the  Superior  Court,  Q.R.  31  S.C.  .3.38,  was  affirnicl. 
Gazette  Printing  Co.  v.  Shallow,  41  Can.  S.C.R.  339. 
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MALICE, 

"  In  an  ordinary  action  for  a  libel  or  for  words,  though 
evidence  of  malice  may  be  given  to  increase  the  damages, 
it  never  is  considered  as  essential,  nor  is  there  any  instance 
of  a  verdict  for  the  defendant  on  the  ground  of  a  want  of 
malice."  (Per  Bayley,  J.,  in  Ihomnge  v.  I'imser,  4  B.  &  C. 
at  p.  257 ;  (')  Dowl.  it  11.  20() ;  and  per  Mansfield,  C.J.,  in 
Iftiifjruvi'  V.  Le  Birloii,  -1  Burr.  2425.)  As  we  have  seen,  an 
accidental  or  inadvertent  pul)lication  of  defamatory  words 
may  be  ground  for  an  action  ;  ante,  pp.  4 — (5,  1(»3.  The  law 
looks  at  the  tendency  and  the  consequences  of  the  publica- 
tion, not  at  the  intention  of  the  publisher.  {Ilitiiew  Wilson, 
n  B.  it  C.  (543 ;  4  Man.  &  Ry.  ()05  ;  I'isha-  v.  Clment,  10  B.  & 
C.  472;  5  Man.  (t  Ry.  730;  If  niton  ,l-  Co.  v.  Jones,  [1910] 
A.  C.  20;  79  L.  J.  K.  B.  198  ;  101  L.  T.  831.)  The  fact 
that  the  jury  have  expressly  found  in  the  defendant's  favour 
that  he  had  no  malicious  intent,  will  not  avail  him  (per 
Maule,  J.,  in  U'ennmn  v.  Ash,  13  C.  B.  845;  22  L.  J.  C.  P. 
190;  17  Jur.  579;  lluntlen  v.  Uard,  6  C.  B.  N.  S.  514;  6 
Tur.  N.  S.  18 ;  1  F.  &  F.  552 ;  niadburn  v.  lilmkhnrn,  4  Bing. 
395 ;  1  M.  &  P.  33,  (53  ;  3  C.  &  P.  146) ;  for  if  he  has  pub- 
lished words  which  have  in  fact  injured  the  plaintiffs  repu- 
tation he  must  be  taken  to  have  intended  the  consequences 
naturally  resulting  from  his  act. 

In  former  days  this  rule  was  not  so  strictly  enforced  in  actions  of 
slander  as  of  libel ;  the  Courts  in  those  days  evincing  a  strong  desire 
to  discourage  actions  of  slander.  Thus,  where  the  defendant  was 
sued  for  saying  that  he  had  heard  that  the  plaintiff  had  lieeii  hanged 
for  stealing  a  horse,  and  on  the  evidence  it  appeared  that  defendant 
spoke  the  words  in  genuine  grief  and  sorrow  at  the  news,  Hobart,  J., 
nonsuited  the  plaintiff,  on  the  express  ground  that  the  words  were 
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not  Bpoken  maliciouRty.  (Cran/ord  v.  MHillifon,  1  Lev.  82.  And 
see  (Irfi'Hinniil  v.  I'rirk,  cited  Cro.  Jac.  !»1 ;  nule,  p.  ♦».)  Now, 
however,  almenee  of  malice  can  only  be  given  in  evidence  in  mitiga- 
tion of  damageH;  and  the  question  whether  the  defendant  acted 
maliciously  or  not,  should  never  l)e  left  to  the  jury,  unless  the 
defence  of  privilege  or  fair  comment  1)0  set  up.  {Ifniir  v.  If'ihtin, 
9  B.  &  C.  643  ;  1  Man.  *  Ity.  (>0r).  Per  liord  Dennutn  in  liii/iliM  v. 
rainriirr,  U  A.  &  E.  !»2  J ;  3  V.  &  D.  .WO ;  1  Jur.  OS'i.  Per 
Parke,  15.,  in  O'lirini  v.  I'hmnit,  l.T  M.  A  W.  437.)  The  defendant'w 
intention  or  motive  in  using  the  words  is  immaterial,  if  he  has  in 
fact  wrongfully  injured  the  plaintiffB  reputation.  {Ifooprr  v. 
TiiiKcotl,  '2  Scott,  672  ;  2  Ring.  N.  C.  4.57 ;  (iodgon  v.  //..;m.  ,  1  Br. 
Si  B.  7  ;  ;J  Moore,  223  ;  Moiri»oii  v.  Kiuhie  ,t  Cd.,  (1902)  4  F.  645 
(Ct.  of  Hess.),  aiiti;  p.  7.) 

It  is  true  that  the  word  "  malicious  "  is  usually  inserted  in  every 
definition  of  libel  or  slander,  that  the  pleader  invariably  introduces 
it  into  every  Statement  of  Claim,  and  that  the  older  cases  contain 
many  dicta  to  tlie  effect  that  "  malice  is  the  gist "  of  an  action  of 
libel  or  slander.  But  in  all  these  cases  the  word  "  malice  "  is  used 
in  a  special  and  technical  sense;  it  denotes  merely  th  ■  abHimr  <,/ 
lair/id  r.tvtiAr ;  in  fact,  to  say  that  defamatory  words  are  malicious 
in  that  sense  means  simply  that  they  are  unprivileged ,  not  employed 
under  circumstances  which  excuse  them.  But  we  have  thought  it 
best  to  drop  this  technical  and  fictitious  use  of  the  word  altogether 
— a  use  which  lias  been  termed  "  unfortunate  "  by  more  than  one 
learned  judge.  (Per  Lord  Bramwell,  11  .\pp.  C'as.  233  •  5r>  L.J. 
y.  K  lt)0;  '..'>  L.  T.  65;  per  Stephen,  J.,  41  L.  T.  590.)  In  this 
book  th(^  word  "  malice  "  is  always  used  in  the  popular  and  ordiiniry 
sense  of  the  word;  i.<.,  to  denote  some  spite  or  ill-feeling  against 
the  plaintiff,  or  some  indirect  and  improper  motive.  This  is  called 
"  r.rpnug  malice "'  or  '•  actual  malice  "'  in  our  older  books.  Using  the 
word  in  this  sense,  malice  is  not  in  issue  in  an  action  of  defamatioi). 
unless  the  defendant  pleads  privilege  or  fa..'  comment.  In  the  liist 
case,  as  soon  as  the  judge  rules  that  the  occasion  is  privileged,  the 
plaintiff  has  to  prove  nuilice,  but  not  before  ;  in  the  second  case, 
evidence  of  malice  will  destroy  the  defence  that  the  alleged  MM  is  a 
fair  comment  on  a  matter  of  pulilic  interest. 

In  the  words  of  Lord  .Justice  Brett :  "  When  there  has  been  a 
writing  or  a  speaking  of  defamatory  matter,  and  the  judge  has  held 
— and  it  is  for  him  to  decide  the  question — tliat  although  the  matter 
is  defamatory  the  occasion  on  which  it  is  either  written  or  spoken  is 
privileged,  it  is  necessary  to  consider  how,  although  the  occasion  is 
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privileged,  yet  the  defendant  is  not  permitted  to  take  advantage  of 
the  privilege.  U  the  occasion  iu  privileged  it  ia  ao  for  some  reason, 
and  the  defen<lant  in  only  entitled  to  the  protection  of  the  privilege 
if  lie  uses  the  occiision  for  tluit  reason.  He  is  not  entitled  to  the 
protirtion  if  he  uses  the  occasion  for  some  indirect  and  wrong  motive. 
If  he  uses  the  occasion  to  gratify  his  anger  or  his  malice,  lie  uses  the 
occasiiin  not  for  the  reason  which  makes  the  occasion  privilege<l,  but 
for  an  indirect  and  wrong  motive.  If  the  indirect  and  wrong  motive 
suggested  to  take  the  defamatory  matter  out  <jt  the  privileged  is 
malice,  then  there  are  certain  tests  of  malice.  Malice  does  not  mean 
malice  in  law,  a  term  in  pleading,  hut  actual  malice,  that  which  is 
popularly  called  malice.  If  a  man  is  proved  to  have  stated  that 
which  he  knew  to  he  fulhe,  no  one  need  inquire  further.  Everybody 
assumes  thenceforth  that  he  was  malicious,  that  he  did  do  a  wrong 
thing  for  some  wrong  motive.  So  if  it  he  proved  that  out  of  anger, 
or  for  some  ot'-er  wrong  motive,  the  defendant  has  stated  as  true 
that  which  he  does  not  know  lo  he  true,  and  he  has  stated  it 
whether  it  is  true  or  not,  recklessly,  by  reason  of  his  anger 
or  other  motive,  the  jury  may  infer  that  he  used  the  occasion, 
not  for  the  reason  which  justifies  it,  hut  for  the  gratification 
of  his  anger  or  other  indirect  motive.  .  .  .  The  judgment  of 
Bayley,  J.,  in  Ihomwjc  v.  I'romn;  4  B.  &  C  at  p.  255,  treats  of 
malice  in  law ;  and  no  doubt  where  the  word  '  maliciously  '  is  used 
ill  a  pleading,  it  means  intentionally,  wilfully.  It  has  been  decided 
that  if  the  word  '  maliciously '  is  omitted  in  a  declaration  for  libel, 
and  the  words  '  wrongfully  '  or  '  falsely '  substituted,  it  is  sufficient, 
the  reason  being  that  the  word  '  maliciously,'  as  used  in  a  pleading, 
has  only  a  technical  meaning ;  but  here  we  are  dealing  with  malice 
in  fact,  and  malice  then  means  a  wrong  feeling  in  a  man's  mind." 
(Clark  v.  Mohinnix,  3  Q.  B.  D.  216,  247 ;  47  L.  J.  Q.  B.  230  •  26 
W.  B.  104;  37L.  T.  696,  6t)7.) 

Malice  cannot  be  exhaustively  defined.  (Per  Lord 
Esher,  M.R.,  and  Lopes,  L.J.,  [lH9u]  2  Q.  B.  at  pp.  38, 
40.)  But  it  may  Ije  descrii)ed  as  any  improper  motive 
which  induces  the  defendant  to  defame  the  plaintiff.  "  Any 
indirect  motive,  other  than  a  sense  of  duty,  is  what  the  law 
calls  '  malice.' "  (Per  Lord  Campbell,  C.J.,  in  Dkhon  v. 
Earl  of  Wilton,  1  F.  A-  F.  at  p.  427.)  "Malice  means  any 
corrupt  motive,  any  wrong  motive,  or  any  departure  from 
duty."     (Per  Erie,  C.J.,  2  F.  &  F.  at  p.  624.)      "Acting 
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maliciously  means  acting  from  a  bad  motive."  (Per  Parke,  B., 
in  Brook  V.  Uaul,  11)  L.  J.  Ex.  at  p.  115.)  "  ^[ali(■<'  means 
making;  use  of  the  occasion  for  some  indirect  purpose."  ( I'«'r 
Lord  Herschell  in  Bmirnew  I  hum,  (1H{)8)  (5  H.  at  p.  72. )  If 
malice  he  proved,  the  privilege  attiichiiig  to  the  occasion, 
unless  it  he  ahsolute,  is  lost. 

The  rtH/M  of   pro\iiig  malice  lies  on  the    plaintiff;    (he 
defendant  cannot  he  called  on  to  prove  that  he  did  not  act 
maliciously,  till  some  evidence  of  malice,  more  than  a  mere 
fcintillti,  has  been    adduced    by  the  plaintiff.      ('riiiih>r   v. 
nmckim.  Hi  Q.  B.  308;  20  L.  J.  Q.  B.  813;    Cook,-   <i„<l 
rtiinthrr   v.   fViUfs,  5  E,  ic  B.  840 ;    2 1    L.  J.  Q.  B.  8(57  ; 
l.iiuijhiou  V.   Uiahoi,  of  Soihr  <(■   Mmi,  h.  1{.  4  P.  ('.  4i»5  ; 
42    L.  J.  P.  V.  11;    Clark  v.   Mol,,„fu.r,  8  Q.  B.  D.  287  ; 
47  L.  J.  Q.  B.  230.)      And   such   evidence    must   always 
go  to  prove  that  the  defendant  himself  was  actuated   by 
malice  against  the  plaintiff.      "  What  must  he  shown  is, 
that  the  defendant  was   malicious,  and  to  show  that  his 
informants  were  malicious,   is  not  evidence  that  he  was 
malicious."     (Per  Lord  Esher,  M.B.,  in  Ifaiufsst'iix.  Wri.jUt, 
24  Q.  B.  D.  at  p.  447,  ».»      Thus,  in  an  action   against  the 
publisher  of  a  magazine,  evidence  that  the  editor  or  the 
author  of  any  article,  not  being  the  defendant,  liad  a  spite 
against  the  plaintiff,  is  inadmissit)le.     yltnherhun   v.   (I ///«/,. 
2  Moo.  k  Bolt.  101  ;  Clork  v.  S'fwsam,   1   Exch.   181,   18!)  ; 
Cormirhitf}  v.  Wntnfmil  Hiiiliniij  Co.,  18  Ir.  L.  B.  813.       So 
in  America,  York  v.  Pease,  2  Gray  (OH  Mass.),  282.)     Malice 
in  an  agent,  however,  may  be  malice  in  the  principal.    Thus 
a  corporation  maybe  rendered  liable  for  words  published  on 
a  privileged  occasion,  by  proof  of  malice  in  iu  'Servant  who 
oublished  them,  provided  the  servant  was  acting  within  the 
cope  of  his  employment.     iVitiwiis'  Life  Asmranre  Co.,  Ll,}. 
v.    Ihonn,  [1904]  A.  C.  428  ;  78  L.  J.  P.  C.  102  ;  !»0   L.  T. 
739;  Finhimjh  v.  Moax'  Kmpirea,  I  Ail,  (1908)  S.  ('.  928  (Ct.  of 
Sess.)  ;   h'itzsimons  v.  hnnenv,  [1908]  2  Ir.  B.  488.) 

On  the  other  hand  it  is  not  necessary  that  the  defendant 
should  be  actuated  by  any  special  feeling  against  the  plaiiititV 
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in  particular.  He  need  not  be  even  per8onnllyacqimint<>«l  with 
him.     If  the  defHndant  .lesires  to  injur*'  A..  an<l  thinks  tliat 
the  sa(«'Ht  nipthod  by  which  to  attain  that  end  is  hy  <h'fHiiiin« 
thp  phiintiff  or.  a  privilo^'t'd  occasion,  that  in  hiw  is  malice 
against  the  phiintiff;  the  defendant  defames  the  plaintiff 
from  an  indirect  motive,  and   thus  abuses  the  privileged 
occasion.     So  if,  from  anger  or  gross  and  unreasoning  pre- 
judice with  regard  to  a  particular  subject-matter,  or  against 
a  particular  trade  or  class,  the  defendant  states  what  he 
does  not  know  to  be  true,  reckless  whether  it  is  true  or 
false,  this  is  malice  which  will  destroy  the  privilege,  although 
the  defendant  h-s  no  ill-will  against  the  plaintitf  as  an 
individual,     (/.'o.      A,ju„n,n,,,  ,(r.,  Sorkn,,  Lt,l.  v.  iWkinso,,, 
[1H!)2]  1  Q.  B.  4.$1 ;  Gl  L.  J.  Q.  li.  409 ;  40  W.  R    450  • 
<5(5  L.  T.  513 ;  50  J.  P.  404.) 

Kvidence  of  malice  may  either  be  fxtrhwr—a^  of  previous 
ill-feeling  or  personal  hostility  between  plaintiff  and  defen- 
dant, threats,  rivalry,  squabbles,  other  actions,  former  libels 
or   slanders,  Ac,  or   intrimi,'—i\w  violence  of  defendant's 
language,  the  mode  and  extent  of  its  publication,  Ac.      Hut 
in  either  casejif  the  evidence  adduced  is  equally  consistent 
with  either  the  existence  or  non-existence  of  malice   the 
'^  judge  should  stop  the  case  ;-far  there  is  nothing  to  rebut  the 
presumption  which  has  arisen  in  favour  of  the  defendant 
from  the  i)rivileged  occasion.     (Snmenille  v.   llowhius    10 
C.B.590;  20  L.  .I.e.  P.  131;  15Jur.450;  Hums  y.rhl„i>. 
•">",  13  V.  B,  333 ;  Toiilor  v.  llaidins,  U]  Q.  B.  308 ;  20  L.  .J. 
Q.  B.  313  ,  15  Jur.  74().)    Mere  inadvertence  or  forgetfiilness 
or  careless  blundering,  is  no  evidence  of  malice.      ( Ihyfi  v' 
M  Olson,  20  W.  R.  723  ;  IWslouv  v.  7.',,//,,/,  1  Excli.  743  •    17 
L.  J.  Ex.  129;   Vuter  v.  Jjaka;  3  C.  B.  831  ;  10  L.  J.  C.  P. 
124.)   Nor  is  negligence  or  want  of  sound  judgment  ( //<.s/,/V// 
V.  liwnllf,  (1888)  4  Times  L.  R.  199),  or  honest  indigna- 
tion (Slupky  V.  Todhnnter,  7  C.  &  P.  <P'M.  |   That  the  words 
are  strong  is  no  evidcncu  of  malice,  if  oTTdefendants  view 
of  the  facts  strong  words  were  justified.      {SpiU  v.  Mmle, 
L.  R.  4  Ex.  232 ;   38  L.  J.  Ex.  138  ;    17  W.  R.  805  ;    20 
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L.  T.  675.)  \  That  the  statement  was  vohinteered,  if  it 
was  defendant's  dnty  to  vohinteer  it,  is  no  evidence  of 
malice.^  [danlner  v.  Shuic  et  lu:,  13  Q.  B.  700  ;  IH  L.  J.  Q.  B. 
336.)  '  That  the  statement  is  now  admitted  or  proved 
to  he  imtriie  is  no  evidencfi  that  it  was  madt-  maliciously 
{Conlnelil  V.  WhilH-orth,  16  W.  11.  036;  IH  L.  T.  527); 
though  proof  that  defendant  knen'  it  was  untrue  when  he 
made  it  would  he  conclusive  evidence  of  malice.  ( l-'ouiituin  v. 
Boodle,  3  Q.  B.  5  ;  ( ■hirlc  v.  Mohjiwn.r,  3  Q.  B.  D.  237  ;  47 
L.  J.  Q.  B.  230.)  "  If  you  want  to  show  that  a  statement 
was  malicious,  it  is  not  sufficient  to  show  that  it  was  not 
true."  (Per  North,  J.,  in  Haywanl  d;  Co.  v.  llnijn-ard  it- 
Sons,  34  Ch.  D.,  at  p.  206 ;  and  see  the  ohservations  of 
Williams,  J.,  in  Ihirris  v.  'I'hompson,  13.  C.  B.  at  p.  352.)/^If 
the  defendant  is  in  a  position  to  prove  the  truth  of  his 
statement,  "  he  has  no  need  of  privilege  :  the  only  use  of 
privilege  is  in  cases  where  the  truth  of  the  statement  cannot 
he  proved."  (Per  Lord  Coleridge,  C.J.,  in  llnir,'  v.  .fonea. 
(1885)  1  Times  L.  R.  at  p.  46^^fa'liis  is  so  also  in  America  ; 
see  I,(u-is  niid  Ifeiiie/c  v.  Chapman  (Selden,  -T.),  2  Smith 
(10  N.  Y.  B.),3()9;  Vandcrzce  v.  .VrCngor,  12  Wend.  546; 
Fairies  v.  lioirai,  3  Tiffany  (30  N.  Y.  II),  20.) 

The  question  of  malice  or  no  malice  is  for  the  jury.  But  tliere  is 
always  the  prior  question  :  "  Is  there  any  evidence  of  uuilicc  to  ro  to 
the  jury  7  "  and  tliis  ig  for  the  judge.  The  presumption  in  favour  of 
the  defendant  arising  from  the  privileged  occasion  remains  till  it  is 
rebutted  hy  evidence  of  malice ;  and  evidence  merely  equivocal,  that 
is,  equally  consistent  with  malice  or  boita  julex,  will  do  iiothin.L,' 
towards  rebutting  the  presumption  ;  if,  therefore,  only  such  evidence 
be  offered,  the  judge  should  direct  judgment  to  be  entered  for  the 
defendant.  So,  too,  the  judge  should  stop  the  case  if  there  be  no 
more  than  a  scintilla  of  evidence  of  malice  to  go  to  the  jury.  Bui 
it  is  difficult  to  say  beforehand  what  will  be  deemed  a  mere  scintilla. 
what  more  than  a  srintilla,  in  any  given  case.  "  It  is  matter  of  law 
for  the  judge  to  determine  whether  the  occasion  of  writing  or  speaking 
criminatory  language,  which  would  otherwise  be  actionable,  repels 
the  inference  of  malice  ;  constituting  what  is  called  a  privileged 
communication ;  and  if,  at  the  close  of  the  plaintiffs  case,  there  is 
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no  intrinsic  or  extrinsic  evidence  of  malice,  that  it  is  the  duty  of  the 
judge  to  direct  a  nonsuit  or  a  verdict  for  the  defendant,  without 
leaving  the  (juestion  of  malice  to  the  jury.  .  .  .  Wherever  there  is 
evidence  of  niulice,  either  extrinsic  or  intrinsic,  in  answer  to  the 
immunity  claimed  by  reason  of  the  occasion,  a  (juestion  arises 
which  thp  j  ■■^■.  ^nd  the  jury  alone,  ought  to  determine."  (Per  Lord 
Camii'.'i,  C.J.,  ii'  r-Ae  and  another  v.  Wddcx,  5  E.  &  B.  at 
pp.  3.  \  3;i  :  24  I,.  .1    «i.  B.  at  pp.  372,  373.) 
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Tlif>  (Infoncliiiit  Mil  a  privilotTPiI  ornisioii  usnl  liiiiguago  sfrons^pr  than 
iiPCfssmy  ;  Imt  tin,,  jiiiy  fimiid  "tliat  tho  words  wcro  spoken  honrstly  in 
the  clis(Iiaii,'c  of  .i  pulilic  duty,  witlioiit  malice,  l>iif  ciirrlcssly."  Judgmcntj 
for   tho  dcfoiiduut   uphold. 

I'itlard  V.   nUvrr.  1 18!)1  |   1   (J.   U.   471  ;    tiO  L.  J.  Q.   B.  219  ; 

;)'J  W.   |{.  ;JI1  ;   03  L.  T.  247  :   04  I..  T.   758  ;   o.-,  ,\ .   1'.   100. 

Dif.ndiiiit  ehars:e<l  tho  plaintiff,  his  portci-,  with  .Coaling  his  bed-tioks, 

and  with  plaintiff's  poiniissiou  Mibsoqumtly  soarchod  his  house,  but  found 

no  stolen   property.      The  jury    found   that   defendant   bond  fide   believed 

that  a  robbery  ha.l  b i  rionniitted  by  the  plaintitT,  and  made  the  charge 

with  a  view  to  investigation;  but  a<ldeil.  "tho  defc.ndanfc  ought  not  to 
have  said  what  lie  could  not  prove."  llHd,  that  this  tinding  was  imma- 
tenil.  that  the  occasion  was  privile-eil,  and  that  there  was  no  evidence 
of  malice.     Judgment  for  tho  defendant. 

Ihiirv  v.  Jones,  (1884)  1  Times  I,.  I!.  10  ;  (1885)  ib.  461. 
F'lir/ri-  and  iiifr  v.  Homer.  3  Camp.  -JOI. 
.V  young  lady,  the  daughter  of  a  clergyman,  wrote  a  letter  atiout  her 
iiLvofments  at  her  father's  dictation  ;  the  letter  was  a  libel  on  the  plaintiff. 
but  tho  occasion  was  privilege.!.  .She  stated  in  the  bo.x  that  she  believed 
what  she  wrote  to  bo  true,  because  her  fatlicr  told  her  to  write  it  :  she 
was  leady  to  sign  or  writ.'  what  her  father  told  lier  ;  and  sho  believed 
lie  would  not  tell  her  wliat  w.as  wrong.  It  was  contoiuled  that  belief 
must  not  bo  merely  pa.ssive  and  irrational  ;  that  tho  young  lady  could 
have  no  real  an.l  honest  belief  in  tlie  truth  of  what  she  was  writing,  if 
she  rhMs..  to  believe  whatever  lior  father  t,)ld  her  without  any  inquiry.  The 
jury  found  that  "the  young  lady  liad  bcu  like  wax  in  tho  hai-ls  of 
her  father."  Verdict  fnr  a  farthin-  damages.  The  Divisional  Court  set 
the  verdut  aside  on  the  ground  that  ther.!  was  no  (-vidence  wh.atevcr 
of   malice. 

Hcskrth  v.  /Iiiiidlr,  (1888)  4  Times  F;.  I{.  VJO. 
A  hilly  wrote  a  libellous  lett.'r  on  a  privileg,,!  occasion.  It  wa.s  admitted, 
on  the  one  hand,  that  she  had  therein  truthfully  stated  what  she  had 
heard  from  others,  and,  on  the  other  hand,  that  what  others  so  stated 
to  her  was  untrue.  Cave,  J.,  withdrew  tho  case  from  the  jurv,  and 
directed  a  verdirt  f.-vr  tlie  defendant. 

Aberdein  v.   Mncleay.  (1893)  9  Times  L.  R.  .i39. 
The  defendant  on  a  privileged  occasion,  asserted  that  tho  plaintiff  had 
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written  to  his  af,'ent  a  letter  which  ehowed  that  n  clitim  which  the  plaintiff 
had  mndo  was  fraudulent.  At  a  subsequent  interview  with  the  plain- 
tiff, lie  siiid  :  "  V<pu  did  write  such  a  letter.  I  liiivo  seen  Ihn  letter 
and  I  have  a  copy  of  it."  When  challenged  In  produce  his  copy,  however, 
he  said  he  had  mislaid  it.  There  was  no  such  letter,  ('ockhurn,  O.J., 
left  the  question  of  malice  to  the  jurj',  and  they  found  a  verdict  for 
the  i)laintift'  for    lOs.   damape.«. 

llanrncic  v.  Case,  2  F.  &  F.  711. 
Wlien  a  tradesman  or  manufacturer  puMishes  advertise  incuts  vaunting 
the  excellence  of  his  own  goods  and  statiuf;  that  they  aro  bett'^r  than 
those  of  his  rivals,  such  action  is  not  malicious  if  it  be  done  sobdy  in 
firder  to  promote  the  sale  of  his  own  goods,  unless,  indeed,  it  can  be 
shown  that  ho  knew  th.at  his  statements  were  false.  That  they  now  provo 
to  be  exaggerated  is  no  evidence  of  malice. 

Whilo  V.  .VoJIiii.  [1K9.5]  A.  C.  1.51  ;  (it  L.  J.  t'h.  308  ;    11}  \V.  I!. 
333  ;   72  I..  T.  331  ;   50  J.  P.  (128. 

Mogul   Sliiimshiii   Co.    v.    JtcOirynr.   Cinir  S'   Co.,    I.j   (J.    I!,    i). 
17«  ;    21  (i.  U.  J).  544  ;    23  Q.  IJ.  U.  598  ;    [1892J  A.  0.  25. 

I.   Hxlrinsic  Evidence  of  Mulirr. 

Malice  may  be  proveil  by  extrinsic  evidence  showing  that 
the  defendant  bore  a  long-standing  grudge  against  the 
plaintiff,  that  there  were  former  disputes  between  them, 
that  defendant  had  formerly  been  in  the  plaintiff's  eu'ploy, 
and  was  dismissed  for  misconduct.  Any  previous  (juarrel, 
rivalry,  or  ill-feel iijg  between  plaintiff  and  defendant, — in 
short,  almost  anything  defendant  has  ever  said  or  done 
with  reference  to  the  jylaintiff — may  be  urged  as  evidence 
of  malice. -^jilie  plaintiff  has  to  show  what  was  in  the 
defendant's' mind  at  the  time  of  publication,  and  of  that  no 
doubt  the  defendant's  acts  and  words  on  that  occasion  are 
the  best  evidenc^  But  if  plaintiff  can  prove  that  at  any 
other  time,  before  or  after,  defendant  had  any  ill-feeling 
against  him,  that  is  some  evidence  that  the  ill-feeling 
existed  also  at  the  date  of  publication ;  therefore,  all 
defendant's  acts  and  deeds  that  point  to  the  existence  of 
such  ill-feeling  at  any  date,  are  evidence  admissible  for  what 
they  are  worth,  {('aoper  v.  Hlackmorc  and  others,  (188())  '2 
Times  L.  K.  746.)  In  fact,  whenever  the  state  of  a  person's 
mind  on  a  particular  occasion  is  in  issue,  everything  that  can 
throw  any  light  on  the  state  of  liis  mind  then,  is  admissible, 
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although  it  happened  on  some  other  occasion.     (See  /.'.  v. 
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is,  h.  R.  2  C.  C.  R.  128;  and  Bhkr  v.  Albion  A 


ssiiniuir. 


Soriehi,  4  C.  i\  D.  1)4 ;  48  L.  J.  C.  P.  1(50 ;  27  W.  R.  821 ; 
40  L.  T.  211.) 

'J'hus  any  other  words  written  or  spoken  by  the  defendant 
of  the  plaintiff,  either  before  or  after  those  sued  on,  or  <>ven 
after  the  coininencenient  of  the  action,  are  admissible  to 
show  the  oniiiiiis  of  the  defendant ;  and  for  this  purpose  it 
makes  no  difi'erence  whether  the  words  tendered  in  evidence 
be  themselves  actionable  or  not,  or  whether  they  be 
addressed  to  the  same  party  as  the  words  sued  on  or  to 
some  one  else.  (I'earxoii  \.  Lemailr/',  6  M.  &  Gr.  700;  12 
L.  J.  Q.  B.  253 ;  7  Jur.  748 ;  G  Scott,  N.  R.  007 ;  Mead  v. 
Datihiyiui,  Peake,  108;  Aiulemm  v,  Calrfrt,  (IJ)OH)  24  Times 
L.  R.  31)9.)  Such  other  words  need  not  be  connected 
with  or  refer  to  the  libel  or  slander  sued  on ;  provided 
they  in  any  way  tend  to  show  malice  in  defendant's  mind 
at  the  time  of  publication.  (Handt  v.  Long,  3  H.  L.  C. 
395;  7  Ir.  L.  R.  431);  8  Ir.  L.  R.  331;  lioilon  v.  tnuien, 
10  L.  R.  Ir.  1)7,  483.)  And  not  only  are  such  other  words 
admissible  in  evidence,  but  also  all  circumstances  attending 
their  nublication,  the  mode  and  extent  of  their  repetition, 
i  more  the  evidence  ajjproaches  proof  of  a  systematic 

pr  »f  libelling  or  slandering  the  plaintifl',  the  more 

con.incing  it  will  be.  {lioml  v.  Ihmjlas,  7  C.  &  P.  020; 
iian-dt  V.  Lou(j,  3  H.  L.  C.  p.  414.)  The  jury,  however, 
should  be  told,  whenever  the  other  words  so  tendered  in 
evidence  are  in  themselves  actionable,  that  they  nuist  not 
give  damages  in  respect  of  such  other  words,  as  though  they 
were  being  sued  on  (Pearson  v.  Lemuitre,  stqira);  but  the 
omission  by  the  judge  to  give  such  a  caution  will  not 
amount  to  a  misdirection,  and  will  therefore  be  no  ground 
for  a  new  trial.  (DarUij  v.  Ouseley,  1  H.  &  N.  1 ;  25  L.  J. 
Ex.  227  ;  2  Jur.  N.  S.  41)7 ;  Anderson  v.  CalnrI,  siiiira.)  The 
defendant  is  always  at  liberty  to  prove  the  trntli  of  sm-li 
other  words  so  given  in  evidence ;  for  he  could  not  plead  a 
justification  as  to  them,  as  they  were  not  set  out  on  the 
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record      (Sinart  v,  Lorell,  2  Stark.  93;    Hara*'  v,  ChmhreU, 
•2  Stark.  457.) 

So  if  tht!  defendant  reasserts  the  libel  in  nnmbers  of  his 
periodical  appearing  after  comnioncenient  of  the  action 
(Chuhb  V.  WcMleij,  (i  V.  it  P.  48(5);  or  in  private  letters 
written  after  action  {I'laV:.  v.  Lemaitn',  siijini);  (nnless 
snch  letters  he  themselves  privileged,  as  in  Whileleij  v. 
AdmiiH,  15  C.  B.  N.  S.  ;J9«2 ;  88  L.  J.  (.'.  P.  89 ;  10  Jur. 
N.  S.  470;  12  W.  R.  158 ;  9  L.  T.  483) ;  or  if  the  defendant 
continnes  to  sell  copies  of  the  liiiel  at  his  shop  up  to  two 
days  before  the  trial  (I'liinketl  v.  Cohhett,  5  Ksp.  130;  liimrrU 
V.  Adkim,  2  Scott,  N.  R.  11 ;  1  M.  k  Gr.  807) ;  these  facts 
are  admissible  as  evidence  of  deliberate  malice,  thongh  no 
damages  can  be  given  in  respect  of  them  A  })lea  of 
justitication  may  be  snch  a  reassertion  of  the  libel  or 
slander.  Where  the  words  are  privileged,  the  mere  fact 
that  a  ple.i  ji  justification  was  put  on  the  record  is  not 
of  itself  evidence  of  malice  sufficient  to  go  to  the  jury  ;  it 
is  rather  proof  that  the  defendant  still  honestly  believes 
in  the  truth  of  his  assertion.  (M7/.so/(  v.  linbiiisoii,  7  Q.  B. 
(58;  Caultield  v.  niiitu-orth,  16  \V.  R.  936;  18  L.  T.  527 ; 
Brooke  v.  Anillou,  42  L.  J.  C.  P.  12(').)  But  if  there  be 
other  circumstances  suggesting  malice,  the  plaintiff's 
counsel  may  also  comment  on  the  justitication  )leaded ; 
and  indeed,  in  special  circumstances,  as  where  the  defen- 
dant at  the  trial  will  neither  abandon  the  plea,  nor  give 
any  evidence  in  support  of  it,  thus  obstinately  pi-rsisting  in 
the  charge  to  the  very  last  without  any  sufficient  reason, 
this  alone  may  be  sufficient  evidence  of  malice.  ( Wonrick  v. 
Foitlkcs,  12  M.  iV  AV.  508;  Simi>soii  v.  ilohiiison,  12  Q.  B.  511 ; 
18L.  .T.  g.  B.  78.) 

Illustralioiis. 

The  diifend-  it.  winU'  a  letter  to  ha  pulilislunl  in  tlie  newspaper.  Tlie 
careful  editor  strnck  out  all  tlie  more  outragoous  passages,  and  puMishe.l 
the  remainder.  The  defendant's  manuscript  '.vas  admitted  in  evidence. 
and  the  obliterated  passage^;  read  to  the  jury,  to  show  llie  animus  nl 
the  defendant. 

Tarpley  v.  blahy,  2  Scott,  642  ;  2  Bing.  N.  0.  437  ;   1  Hodges, 
414  ;   7  C.  &  P.   395. 
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A  long  practice  by  tlio  dufendaiit  of  libelling  the  plaintiff  is  cogent 
evidence  of  malice  ;  therefore  other  libels  of  various  dates,  some  more 
than  six  years  old,  some  published  shortly  befon^  that  sacd  on,  are  all 
admi.ssiblo  to  show  that  the  publication  of  the  culminating  libel  sued  on 
was  mal'cious  and  not  inadvertent. 

llarreit  v.  Long.  3  II.  L.  0.  395  ;  7  Ir.  L.  K.   |:!<J  ;   8  Ir.  L.  K. 
331. 
A   !ili(l    having   appealed    in   u   nuw.spaper,   subsequent   articles   in    later 
numbers  of  the  same  ncws|iaper,  alluding  to  '.he  action  and  .iffirming  Iho 
truth   of   tlie   prior   libel,   ure   admissilile  as   evidence  of   malice. 
Chulh  V.  JVrstlrj/,  0  ('.  &  P.  43G. 

Banvll  V.  Adkinn.  1  M.  &  (ir.  807  ;    '1  Siott,  N.  R.  11. 
3lead  v.   Daiibigiii/,  Pjake,   108. 
So,   if   th;  re   be   subsequent   insertions  of   sub,slantKilly   the   .same   libel 
in  other  newspapers. 

Dnlegal  v.    Highlr,,.  8  0.   &   P.    4-1 «;    5  Scott,    154;    3    Bing 
N.  0.  950  ;   3  nodgos,  158. 
Where  the  defendant  has  made  charges  of  crime  or  fraud  on  a  privileged 
ocoai^ion,  whicii  have  subsequently  been  clearly  disproved  in  a  legal  pro- 
ceeding, it  viU   be  deemed   malicious  fur  him  to  repeat  these  cliarges  or 
re-assert  his  belief  in  their  truth. 

Olcidinning  v.  Emnmtd,  (188G)  3  Times  L.  K.  110. 

Seaman  v.  Net/iPi-cliff,  (1876)  1  0.  P.  D.  540  ;   45  I,    T    C    P 

7118;    24  W.   n    884;    34  L.  T.   878;    41  J.   P.    389. 

So,  if  the  defendant  persists  i-i  rei^atliig  the  slander  or  disseminating  the 

libel  pending  action.     In  Pearson  v.  Jeviait.-e,  5  JI.  &  Gr    700  •   C  Scott 

N    It.    ti07;     12   L.   J.   Q.    13.    253;    7  Jur.    748,   a  letter   w«s  ^.dm.tted 

which  had  been  written  subs,(iuently  to  the  com.neneement  of  the  action 

and  fourteen  moiit'is  after  the  libel  conjdained  of.     In  Mach-od  v.  Waklej/' 

3  ('     &    1'.    311,   Lord   Teu      den   admitted    a   paragraph    published   only 

two  days  licforo  the  trial.     And  see  Andergoh  v.  Calve  f.  (1908)  24  Times 

Defendant  was  director  of  a  company  of  which  plaintiff  was  auditor 
Defendant  made  a  charge  .against  plaintiff  in  his  absence  at  a  meeti„r. 
of  the  Board.  At  the  next  meeting  of  the  Board  plaintitf  attended  with 
Ins  Bohoitor,  having  in  th.;  meantime  written  to  defendant  threatening 
an  action.  Defendant  in  consequr.nce  refused  U  wake  any  eliarge  or 
pniduce  any  evidence  against  the  plaint ilt  in  the  presence  of  i-'s  solicitor 
J/eld.   no  evidence  of  malice. 

Harris  v.  Thompson,  13  (!.  B.  333. 

Where  the  defendant  verbally  accused  pltiintilf  of  perjury,  evidence  th.at 
subsequently   to   the   .slander   defendant   preferred    an    'iiidLtmont    against 
tlio  plamtill  for  perjury,  wliicli  was  ignored  by  tl,e  giaud  jnrv    wa«  re 
ce.v.Hl  as  evidence  thot  the  slander  w.as  deliberate  and  malie.uus, 'although 
it  was  a  III  subject  for  an  action  for  malicious  prosc'cution. 
Tate  V.   /lumphrpri/,  2  Camp.    73,  n. 
And  SIS-  I'inden  v.  Wosllake,  Moo.  *  Mai.  401. 

In  an  action  for  slander  and  libel  publislnd  on  priv;b>g.Ml  occasions,  the 
only  evidence  of  malice  yas  some  vague  abuse  of  tl      .  iaintiff,  uttered  by 
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the  clffeiidunt  in  a  publie-houge  at  Bye  nhoi-tly  before  the  trial.  Such 
abuse  lidd  no  roferenco  to  the  slandiT  or  thi>  libel  or  to  tho  ai;tlon.  Held, 
that  this  evidinco  was  adinis><iblo  ;  but  that  tho  judgr  should  have  calloil 
tho  attention  of  the  jury  to  tho  va';;ueness  of  tho  defendant's  rem3rk>4 
in  tho  pulilie-lioiise.  to  the  f;iet  that  they  won;  uttered  mar,  ■  months 
after  tlio  allej^cd  .slander  and  libel,  and  that  therefore  they  were  but  very 
fiiiiil  evideiK  u  tliat  the  defin<laiit  borc^  tlic  (ilaintitt  malire  at  the  tirao 
of  tho  puliliiatioii  of  the  alleged  .slander  and  libel.  A  new  trial  was 
ordori'd.     t'ost.n  to  abide  t.h(!  ev(>nt. 

llrmmhifjs  V.  Uassui,.  E.  1!.  &  R.  310  ;  'XI  L.  .\.  Q.  li.  252  ;    1 

.Tur.  N.  S.  834. 
Tliere  had  been  a  dispute  between  plaintiff  and  defendant  prior  to  tho 
slandir  about  a  sum  of  20/.  which  tlie  plaintiff  claimed  from  the  defen- 
dant. .'Vt  the  trial,  also,  the  plaintiff  olfei-ed  to  accept  an  apob>j;y  and 
a  veiiliut  for  nominal  damaifes  if  defendant  would  witlidraw  his  idea  of 
justification.  The  definilant,  refused  to  withdraw  the  ])le:i.  yet  did  Uj'j 
attempt  t(j  prove  it.      Held,  ample  evidenc<!  of  malice.     Damai,'ea  40?. 

Himpson  v.   Hohinsoii,  12  Q.   B.  511  ;    18  L.  J.  U.   H.   73  ;    13 

Jur.   187. 


II.   Kcidfiicc  of  M'llice    dfiical  /mm  the  terms    emiduijed,   the 
mode  Olid  extent  of  J'lildicatioii,   d'e. 

The  plaintiff  is  not  restricted  to  extrinsic  evidence  of 
mtdice  ( IIV/<//(M-.  U'ood;iote,  2  ('.  M.  ct  K.  mS;  1  Tyr.  &:  (i. 
12;  1  dale,  321t) ;  he  may  rely  on  the  words  of  the  lilxl 
itself  and  the  eircunistances  attending  its  imhlieation  ;  or 
in  the  ease  of  shuider  uj)on  the  exaggerated  language  used, 
on  the  fact  tluit  third  persons  were  present  who  were  not 
concerned  in  the  matter,  Jkc. 

The  fact  that  the  defendant  was  mistaken  in  the  infor- 
mation he  gave  is,  as  we  have  seen,  no  evidence  of  malice  : 
(/»'(',  p.  ;54;").  The  jtuy  must  look  at  the  circumstances  as 
tiiey  presented  themselves  to  the  mind  of  the  defendant  at 
the  time  of  puhlication  —  not  at  what  are  proved  at  the 
trial  to  have  heen  the  true  facts  of  the  case — and  then  ask 
themselves  :  Did  the  defendant  act  honestly  and  under  a 
sei!"e  of  duty  ?  Did  he  hoioi  jide  believe  that  the  statement 
he  made  was  true  ? 

"  For,  to  entitle  matter,  otherwise  libellous,  to  the  pro- 
tection which  attaches  to  connnnuications  made  in  the 
fultilnient  of  a  duty,  bono  tides,  or,  to  use  our  own  eipiiva- 
leut,  honesty  of  purpose,  is  essential;    and  to  this  again. 


/.\T/t/.\sif  i:\iiii:sii:. 
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two  things  are  necessary — 1,  that  the  comninniLation  be 
nia<l*'  not  merely  in  the  course  of  duty,  that  on  an  occa- 
sion which  would  justify  the  making  it,  l)ut  also  from  a 
sense  of  duty;  2,  that  it  h?  made  with  a  belief  of  its 
truth."  (Per  Cockburn,  C.J.,  in  Durkiiis  v.  Lord  Pmilet, 
L.  R.  5  Q.  B.  at  p.  102.) 

That  other  men  would  not  have  so  acted  is  immaterial. 
That  shrewi  -:  men  would  have  seen  through  the  tangled 
web  of  facts,  and  have  discovered  that  things  were  not  as 
they  seemed,  is  ai)solutely  immaterial.  The  question  is, 
Did  th(!  actual  defendant  honestly  believe  what  he  said  } 
not  whether  a  reasonable  man  so  placed  would  have 
believed  it.  (Per  Brett,  L..T.,  8  Q.  B.  D.  24H.)  Th(>  defen- 
dant will  not  lose  the  privilege  aft'orded  by  the  occasion 
merely  because  his  reasoning  [towers  were  defective.  (Per 
Cotton,  L.J., //^  249;  and  see  CnUiint  \.  ('n„i„'r,  (1902)  10 
Times  L.  P.  US.)  "  People  believe  unreasonable  things 
hoiKi  jid,;''  says  O'Hagan,  J.,  in  Fii:«imdd  v.  CmpL'U,  15 
L.  T.  75. 

Sijnilarly,  the  fact  that  he  relied  upon  hearsay  evidence 
without  seeking  primary  evidence  is  no  evidence  of  malice. 
(Per  Lord  Westbury,    in   List.r  v.   LWriimmi,  L.  P.  4  H.  L. 
at  p.  53S  ;  overruling  (Exch.  Ch.)  L.  R.  3  Ex.  107.)     Men 
of  business  hal)itually  act  upon  hearsay  evidence  in  matters 
of  the  greatest  importance.     But  it  is  otherwise  where  the 
defendant  wilfully  shuts  his  eyes  to  any  source  of  informa- 
tion.    If  there  be  means  at  hand  for  ascertaining  the  truth, 
of  which  the  defendant  pur[)osely  neglects  to  avail  himself, 
and  chooses  rather  to  remain  in  ignorance  when  he  might 
have  obtained  full  information,  this    will   be  evidence  of 
such    wilful    l)]indness   as   may  amount  to  malice.      (See 
KUioU  v.  (iun-dt,  [1902]  1  K.  B.  870  ;  71  L.  J.  K.  B.  415 ; 
50  W.  R.  504 ;  8(5  L.  T.  441.)     8o  also  may  the  fact  that 
the  defendant  knew,  or  might  easily  have  ascertained,  that 
his  informant  was  a  person  unworthy  of  credit.  {WhiW  <0  Co. 
V.   Credit   Reform   As.soei,itioii,  [1905]' 1  K.  B.  ('.53 :  Phimoiilh 
Miitwd   Co-operatire  md    Industrial   Soeiety,   Ltd.  v.    Tniders' 

A   A 
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,iUi$hin(j  Asxih-i.itioii,  Lid.,  [li>OC>]  1  K.  13.  403;  and  see 
lost,  J).  'M'A.) 

V>nt  if  (li'fcndiuit  at  the  time  of  imhlication  knew  that 
what  he  said  was  false,  this  is  clear  evidence  of  malice.  A 
man  who  knowingly  makes  a  false  charge  agains  his 
neighbour  cannot  claim  privilege.  It  can  never  he  his 
duty  to  circulate  lies.  And  if  the  statement  was  made 
wantonly,  without  the  defendant's  knowing  or  ca.mg 
whether  it  was  true  or  false,  such  recklessness  is  considered 
as  malicious  as  deliberate  falsehood.  (Clark  v.  Molijuiiu; 
3  Q.  B.  ]).  -237  ;  47  L.  J.  Q.  B.  230 ;  2(5  W.  B.  104 ;  37  L.  T. 
GS»4.) 

And  even  though  it  is  clear  that  the  defendant  believed 
in  the  truth  of  the  communication  he  made,  and  was  acting 
under  a  sense  of  duty  on  u  privileged  occasion,  the  plaintiH 
may  still  rely  upon  the  words  emidoyed,  and  the  manner 
and  mode  of  pnblication,  as  e\idence  of  malice.  An  angry 
man  may  often  be  led  away  into  exaggerated  or  unwarrant- 
able expressions  ;  or  he  may  forget  where  and  in  whose 
presence  he  is  speaking,  or  how  and  to  whom  his  writing 
may  l)c  published.  Clearly  this  is  often  but  faint  evidence 
of  lualice  ;  the  jury  will  generally  pardon  a  slight  excess  of 
righteous  zeal.  In  some  cases,  however  (which  we  will 
proceed  to  examine)  such  excess  has  secured  the  plaintill 
the  verdict.  But  if  the  jury  find  there  was  no  malice  in 
the  defendant,  such  exc  ss  becomes  inunaterial.  {\ntll  v. 
/'/;*,'  Alts  (iiul  (.nienil  Insidviur  Co.,  [1HU5]  2  Q.  B.  15(1.) 

(i.)    \ilhir    till'    l!.rj>ri'S)iions  iiiijiloiied  nir  tj-iiij(ji'ititi'd  oud  itn- 
iciirniiihihlr ;  Iml  there  is  no  otliri-  HcidciuY  of  Mnluy. 

"  It  is  sometimes  difficult  to  determine  when  defamatoi} 
words  in  a  letter  may  be  considered  as  /<//  tliciiiHclrrs  atiord- 
iiig  evidence  of  malice."  (I'er  Bramwell,  L.J.,  3  Q.  B.  i>. 
245.)  But  the  test  aj-pears  to  be  this.  I'ake  the  facts  as 
they  appeared  to  the  (iefendant's  mind  at  the  time  of 
publication  ;  are  the  terms  used  such  as  the  defendant 
might    have    honestly   '"id   Ixnui    tide  employed   under  the 
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circumstances  ?  If  so,  the  jikIk.'  should  stop  tli*^  case. 
For  if  the  defendant  honestly  l)elieve(l  the  plaiiititt's 
condiu-t  to  be  snch  as  he  d.-scribed  it,  the  m.-re  fnct  that 
he  used  strong  words  in  so  desfril)ing  it  is  no  "vidrnce  of 
inaHce  to  go  to  the  jury.  {Spill  v.  M,n(l,;  L.  R.  1  Ex.  '2;3-2  • 
38  L.  J.  Ex.  13H ;  17  W.  1{.  HOr,  ■  20  L.  T.  iMh.) 

But  where  the  language  used,  though  taken  in  connec- 
tion with  what  was  in  defendant's  mind  at  the  time,  is 
•'  much  too  violent  for  the  occasion  and  circumstances  to 
wl  ich  it  is  applied,"  or  '*  utterly  beyond   and   dispropor- 
tionate to  the  facts,"  or  where  improper  motives  are  un- 
necessarily imputed,  there  is  evidence  of  malice  to  go  to 
the  jury,     [l-njer  v.   Kiiiii,rsl,;i,  lo  C.    B.  N.   S.    4'1'1-  [iS 
L.  J.  C.  P.   m;   12  W.   R.  m;  «)  L.  T.  415;    (lil,,L  v. 
lowhr,  '.)  Exeh.  015;  23  L.  J.  Ex.  152  ;  18  .Tur.  293.) 
XAn  inference  of  an  improper  motive  will  be  readily  drawn 
m  cases  where  a  rumour  prejudicial   to  the  plaintiff  has 
reached  the  defendant,  which  he  feels  it  his  duty  to  report 
to  those  concerned,  if  in  reporting  it  he  'does  not  state  the 
rumour  as  it  leached    him,  but   gives  an  exaggerated  or 
highly  coloured  version  of  it.     Merely  adding  adjectives  or 
epithets  will  not  matter ;  but  if  the  defendant  in  repeating 
such  a  rumour  adds  new  facts  or  multi|)lies  offences,  this  is 
evidence  of  malice,  or  of  that  culpable  recklessness,  which 
is  tantamount  to  malice^-  hiiiiiid   l„mam  mn  it,,,  „t  n„t„ 
est,/rnmt."     (Phiut.  Persa,  II.  i.  23.)     8o  if  in  writing  or 
speaking  on  a  privileged  occasion,  the  <lefendant  breaks  out 
mto  irrelevant   charges  against  the  plaintiff  unconnected 
with    the  occasion  whence    the    pri  ilege  is  derived,  the 
defamatory  matter  thus  unnecessarib  introduced  is  evidence 
of  malice.     (I'icton  v.  J.Umm,,   4  (  .  ,^  P.  257  ;   Senior  v 
Mrdlmd,  4  Jur.  N.  S.  1039 ;  and  see  ant.;  j).  304.)     But  in 
other  cases  the  tendency  of  the  Courts  is  not  to  submit  the 
language  of    privileged    communications    to   too  strict    a 
scrutmy.      '*  To     hold    ail    excess    beyond    the    absolute 
exigency  of  the  occasion  to  be  evidence  of  malice  would  in 
effect  greatly  limit,  if  not  altogether  defeat,  that  protection 
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which  the  hiw  throws  over  prifilef^eil  cointminifations." 
(I'er  Sir  lU.hert  Collier,  L.  H.  4  I'.  ('.  hW.)  "The  particiihir 
exiuessions  oiij^ht  not  to  i)e  too  strictly  scrutinized,  provi<1eil 
the  intention  of  the  defendant  was^'ood."  (I'er  Alderson,  B., 
in  Woodironl  v.  I.,ml,'r,  (5  C.  iV  T.  5o0.  And  see  'I'^ujlor  v. 
IhurLiiis,  10  q.  B.  3UH  ;  Hurklni  V.  KUmnii,  7  Ir.  C.  1j.  B.  70  ; 
II.  V.  /'(•»•/•/,  lij  Cox,  C.  (;.  10'.).)  That  the  expressions  are 
angry  is  not  enou!,'h  ;  ihe  jury  must  go  further,  and  see  tliat 
tliey  are  malicious.  (Per  Tindal,  CI.,  in  Sliiplfii  v.  Toilluintti; 
7  C.  X-  1*.  «>'.)0.)  "  A  man  may  use  excessive  language,  and 
yet  have  no  malice  in  his  mind."  (I'er  Lord  Esher,  M.K., 
[lHi)5]  2  Q.  B.  at  p.  170.) 


n 


IlliistratioHS. 

Thi)  ilif.inlaiif  ti-mlorcd  to  brown  at  C'lirkliowcll  two  1/.  notes  on  tlie 
ilaintifls'  bunk,  wliicli  liiown  rctunit'd  to  IiIim.  saying  llnii-  wus  a  inn 
vjjon  that  hank,  an<l  In'  would  ratliur  ha\i'  gulil.  Tho  Uc-touJant,  tlu- 
vtiv  nixt  day,  w.nt  into  Urwon.  and  tidd  two  or  thrixi  peoplo  confiden- 
tially that  the  plaintitfs'  hank  had  >ih,/,i,nl.  ami  that  nolmtly  would  takf 
tliiir  hilU.  //(■/(/,  that  this  exaggeration  was  noiiiv.  ovidoncc  of  lualico  ><t 
J   to   till    jury,      \irdict   tor   the  dofoiidiuit. 

liromiigr    v.    I'rnsmr.    4    It.    *    C.    217;     «    D.    &    U.    li'Jti  ;      1 

V.  &  1'.  175. 
And  see  Svnior  v.  MvilUiiitl.  I  Jur.  X.  b.  lOliO. 
A  gintlenian  told  the  seeond  inastor  ,ol'  a  seliool  that  ho  had  -:een  one 
of  the  under-inasteis  of  the  school  on  one  ori::usion  eoining  home  at  night, 
'•  under  the  inlluemi'  of  drink,"  and  dosircxl  him  to  acquaint  the  authori- 
ties with  the  fact.  The  second  master  suhseiiuentlv  stated  to  the  govurnors 
that  it  wa.-:  noturioiis  that  the  under-niasler  came  home  'almost  Inihiliitillii 
in  a  state  of  iiito.\ication."  Tlieri>  w;us  no  othi  r  evidenro  of  malice. 
Ijeld,  that  Cockhurii.  t'.J.,  was  right  in  not  withdrawing  the  c.aso  from 
the  jury. 

y/»»ic  V.  Mnishull.  Timrs,  Xoviinber  20tli,  1877  ;  \1  .1.  I'.  Uii. 
Defendant  changed  his  printer,  and  on  a  privilegi'd  occasion  stated  in 
writing,  as  his  nason  for  so  iloing,  that  to  continue  to  pay  the  chargi  s 
mado  by  his  former  printer,  the  iilaintitT,  would  ho  "to  submit  to  what 
ajipcars  to  have  been  an  atti'Uipt  to  extort  money  by  misreprospntation." 
Uild.  that  these  worils.  impniing  improper  motives  to  th(^  plaintiff,  wen! 
evidence  of  malice  to  go  to  tlie  jury.      Damages  oO/. 

CiMv  V.   WiJilix.  :>  K.  &   II.   liiiS  ;    -Jt  I,.  J.  Q.   U.   ;!G7  ;    over- 
ruling 
Txtson  V.   Eiinix.  VI  A.  &  E.   7:i.'5. 
And  SIC  0'n<,ii;,/l,iii-  V.   lliLsxr,/.  Ir.  I!.  ,')  (".   L.   I'Jt. 
SIvnii.s   \.    Kitvliviiir.  (ISK7)    I  Times   L.    H.    159. 
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Plaintiff  urJ  drfon<lant  on  u  U.nd  ;  dctfitidunt  in  public,  ■  it  cm  • 
privilogod  ocasioM,  donouiir.nl  tli..  plniiitilf  for  utlcmptiiilf  in  1  -.s.i,  moMPV 
from  him.     //cW,  thai  tlio  wn.ls  u,.,.  in  ,.xc..««  of  (!„■  ...■.■.i>i.„;. 

Hnhrrtton   v.    J//),j,n/,i/l.    \    Itiiiff.    (>;<.  :      I    M.    &    |'     0!»>  •     3 
C.   &    V.   J.VJ. 

Hancock  v.   (Vw,  :>   F.   &    [.'.    71 1. 

Jucoh        htii-rvncp.  4  I,.    If,    I,.   ,-,;;i  ;     \{  c.x,  »',  f",    .C'l, 

While   the    d.fni.lant    wu-    .Mi-np.Ml    in    uindin-    up    the   aff.iM-i    ..f   Iho 

plaintiff'.s  linn,  „f  wiii.h  ,|.  l-ndant   was  als„  a  rn..lit..r.  th.-  plaintiff  I.K.k 

Ironi  \\u-  rash-ho.x  a   parcl  ,.r  l.ills  t,.  th-  ain..ui,l   of   \.H\\I.     Th..r..r,p.,n 

♦'"'  '''•'■'•'" '    "'"•'■  '"   •Hu.th-r  .nMlitur  „f  fh..   linn   that    Ih-  ,„ndml   of 

Ih.)   plaintilV   -has   hr.n   most  disiriii.vful   and   disl.onost  :     and   th-   r.'snlt 

has  hc-n  to  .linimi.-h  mat-iiall.v  th-  availal.lo  a>-.ts  of  th..  .Mat.-."     Held, 

that  th.-  o<.<a,sion  was  piivih.p..l.  an.l  that   th.Miu'h  th.'  w.-r.ls  «,.,,.  sl,,,,,^,' 

thrv  wore,  wh.n   takrn   in   <'on.i.'.ti..ii   with   th.'   fa.f<,   su.'h   as   nii-ht    hav» 

h.'.n   nsrd   hon.'slly  an.l    hnnu  fi'lr  l.y   th.'  ,h  f laiit  :     for-  tho  plaintilT's 

.•ondui't  was  r,|nivo.al,  an.l   nnl-ht   w.!!    I„.   >„pp„.„.,|   \,y  th..  d.f.-n.lant   t.. 

1...  M.C..  as  h,.  d.'.s,Tiho.l   ,    ;    and   that  tl...  jn.l^.,-  was  riv-ht   in  di.v.tin,.  a 

'■'■'';.'"■*  '"  ' '''■'■'■''  f'"-  •■   ■  'I'-l-n.lant.  thoio  h-inu' Ih-r  ..,  i.!,.,,,..  „f 

nialicp. 

.>>■//  V.   .)/,/»/,.,  r,.    l{.   ^  Kx.   -i:v>:    ;ts   L.   .r     Rx     i;ih  ■    17 
W.   li.  8(»,-<  ;    L>o  r..  T.  tiT.-). 
Thn  .Irfrn.Iant   on   a   privil, -...1  o,.ra>ion   >aid    (l,nt   llm   pl.„„ii,f   ,vns  "a, 

drnnk  as  a  .s.,w.-     h   wonld   hav.'   I ,,   ,,„it..  , ,,,-h   fo,-  al rpos,.  ,f 

tho  d,.l.'n.hu,t    h.-ul   sanl   th,^   plainti.t    -was   not    .s •.•      //,./,/,   ,),.,    d.^se 

w.Mils    w.n    no   .■vi.l.'ii,,.  of   iii,i|i,.„.      \o,|s„it. 
Siillon  V,   I'liuiiiidrj.  .  |(i   \,    ■{•    741 

"""'•'■     ■:^''";"'-       ^'"'    -•' '■>'•'•-'■■' n.-d    anoth.-r    >,.), -.j,    .,„  „ 

a.-on,a  ,n  th.'  panM,,  Th,'  .....to,-  p„,,|ish.,l  a  p,ust..,al  h'tt.'.-  warnin.^ 
all  p,nsh,on,..r.s  not  to  support  -a  s..hisn.ati,.al  s.hool.-  an,l  n..t  to  U, 
-takors   w,th   tho  plaintilV   -  i„   his  .-vil   .l.',.,s.-   .hi.!,   t.'n.l,.,!   "to   p,,.- 

'iien^liod  ang,.,-  an.l   niali.'..  aw-ainsl    th.'  .s.h...dmxst.'r 

aiii,i,  V.  F.,.ri,-r.  :,  i-;x,.h.  a,:,-,    -s  1.  .1.  e^,  ,.5..    ,^  j,„. 

I!nfl.-nil  ,n„l  ,nmlhrr   y.    ]Vln,lri,r,„l .    II    \.     T     VS.S 
H   "as  th-  dnty  of  ,h-  ,|..fo„,,„„   ,.„  ■,  ,„i,i,.._,„,  ,;„„.,,;.,„  ,„ 
no  ,0.'   ,.,.  -,nn.   to   tho   plainti.f.      Tho  ,lof.'„,,.,„    „„.,..,,„-, 

'"■^"; " "'" ;-" -"''^  •■'■>■"-.'  t-.  th.'  piaint„f.  I,,.,  mIV,. 

-  Q.  li.    I.5U  ;     04   L.  J.   (i.    |{.  OKI   ;     71-  J,     'p     ,,.,,,  .     --,■,     ,    ! 
l'««V]A.  C.  «,;    OOL.  .r.   u.j,    ,,,,-,:     7.W,.T.'«.m 
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As  a  mil',  this  also  is  Imt  faint  evidfiict"  nf  malicp,  it  is 
matt«'r  rather  to  lie  nrf,'i'<l  at  an  farHtT  stage,  when  the 
jndge  is  «leci(ling  the  ipiestion  wliether  each  imhlication 
proved  is  privih-Red.  or  at  a  hiter  stage  wlien  the  jury  are 
considering  tlie  amount  of  damages  to  be  awarded.  If  all 
the  publications  proved  are  included  in  the  pleadings  or 
particulars,  thev  must  be  held  either  privileged  or  unprivi- 
leged :  if  unprivileged,  tlu-re  is  no  issue  us  to  malice ;  if 
privileged,  then  one  privih'ged  jiubliciUion  cannot  possibly 
be  evidence  to  remler  another  publication  unprivileged. 
V>'it  where  some  of  the  publications  proved  at  the  trial  art> 
not  included  in  the  Statement  of  Claim  or  in  the  particulars, 
but  have  only  recently  been  discovered,  they  may  afford 
valuable  evidence  of  malicCjU- 

In  anv  case,  moreover,  if  it  can  be  shown  that  the  mode 

and  extent  of  publication  on  a  privileged  occasion  was  pur- 

)M)selv  and  deliberately  made  more  injurious  to  the  plaintiff 

than  necessary,  this  is  evidence  of  malice  in  the  publisher. 

The  defendant  should  do  all  in  his  power  to  secure  that  his 

words  reach  oidy  those  who  are  concerned  to  hear  them. 

Words  of  admonition  or  of  confidential  advice  should  be 

given  privately  ;   not  shouted  across  the  street  for  all   the 

world  to  hear.    {\\  ihrni  v.  ('dlliiis,  o  ('.  iV  P.  37y.)     Defama- 

torv  reniarlvs.  if  written  at  all.  should  be  s(>nt  in  a  private 

letter   properly  sealed  and   fastened  up — not  written   on  a 

post-card,  or  sent  by  telegraph  ;   for  two  strangers  at  least 

read  everv  telegram,  many  more  most  post-cards.     ( }\  illiain- 

s„„  V.  l-n'rr,  L.  H.  '.»  ('.  1'.  ;V.t:5 ;  1:5  L.  J.  V.  P.  K'.l  ;  ll7//(/;,/,/ 

V.  N.  /;.  /.''/.  <  ".,  I'-.  r>.  ^-  K.  llo;  l!n]ii)isoii  V.  Jotics,  4  L.  I!. 

Ir.  ;V.)1 ;  S,ul<irn,:   v.  lloh;  [lUOl]  2  K.  B.  1 ;  70  L.  J.  K.  1'.. 

455.)     ]^>ut  if  the  telegranr  or  |)ost-card  be  in  cypher  or  code 

form  so  as  to  lie  unintelligible  to  a  casual  reader,  the  mode 

of    publication   is   no  evidence  of   malice.      {Hdiii<>iiilM)ii   v. 

liiirh  <(■•  Co.,  Ltd.,  [lUOTj  1  K.  15.  at  p.  381.)     Letters  as  to 

the  plaintifif's  private  affairs  should  not  be  published  in  the 
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|<a|)f>r,  liowpvfr  iiu'ritorious  tl»>  writer's  pnrposo  may 
Im':    unlt'ss.  indeed,  there  is  no  other  wav   in  which  the 


writer  can  etlicieiitlv  effect  hi^ 


|)iiri)ose  and  discharge  the 


duty  which  tlie  hiw  has  cast  upon  him.  Tint  wliere  it  in 
usual  and  ohviously  convenient  to  print  such  a  comnmnica- 
tion  as  that  com[)lained  of,  hefore  circuhiting  it  amongst 
the  persons  concerned,  the  privile^'c  will  not  l)«>  h)st 
merely  hecause  of  the  necessary  pul)lication  to  the  com- 
positors and  journeymen  printers  employed  in  printing,' 
it.  (/,.(;(•/,•«  V.  Aiiijln-EgiJiitiiiH  ('„llii»  ami  Oil  Co.,  L.  W. 
1  Q.  r>.  2t)-2;  and  see  oiite,  p.  8()-2.)  So  with  an  advertise- 
ment inserted  in  a  newsi)aiter  defamatory  of  the  plaintiff; 
if  such  advertisement  he  necessary  to  protect  the  defen- 
(hint's  interests,  or  if  advertising  was  the  only  way  of 
cffectinf,'  the  defendant's  object,  and  such  ohj^-ct  is  a  ie^'al 
one.  then  the  circumstances  excuse  the  extensive  pul)iica- 
tion.  IJiit  if  it  was  not  iiec(^ssary  to  advertise  at  iill.  or 
if  the  defendant's  object  coiild  have  been  equally  wdl 
attaine<l  by  an  advertisement  which  <liil  not  contain  the 
words  defamatory  of  the  plaintiff,  then  the  extent  given 
to  the  announcement  is  evidence  of  malice  to  •,'0  to  the 
jury.  (lUotn,  v.  Crooim\  2  Stark.  21)7;  I. mi  v.  Imh-mhi, 
1  A.  \E.  7'.>,5.) 

So  with  a  privileged  oral  communication,  it  is  important 
to  observe  who  is  present  at  the  time  it  is  made.  A  desire 
should  i)e  shown  to  avoid  all  unnecessary  i)ul)licity.  It  is 
true  that  the  accidental  presence  of  an  uninterested  liy- 
standei  will  not  alone  take  the  case  out  of  the  privilege, 
and  there  are  some  communications  which  it  is  wis<; 
to  make  in  the  presence  of  witnesses.  There  are  occa- 
sions too,  on  which  a  man  must  speak  at  once,  whoever 
may  be  present,  or  the  mischief  which  he  desires  to  i)revent 
will  be  done.  But  if  it  can  be  proved  that  the  defendant 
purposely  chose  a  time  for  making  the  connnunication 
when  others  were  by,  whom  ho  knew  to  be  most  likely 
to  act  upon  it  to  the  prejudice  of  the  plaintiff,  this  is 
evidence  of  malice. 
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To  ghv  uiiiKMTssiiiy  puUieity  to  .Icfmimtory  muttor  l.y  publishing  it 
to  p.TSoiif,  uncoiH-ormxl  is  ovi.leiue  of  miilice  :  as  wlioro  tlio  .IrfciuUinl 
posted  up  libellous  platards. 

Chii'sv  V.  Scales.  10  M.  &  W.  -188  ;    12  L.  J.  Kx.  l;!. 
Oi-  hn<i   n  dcfaraalory   iiotico  trii'd   by   the  town-crior. 

fVijudaid  V.    Thjicshig.  2  Man.  &  Ify.   7-1. 
Tlio   uso   of   a    poslcaid    is    primn   fucio   oviilem"   of   iiialifo,    but    if    tlio 
posftaid  b.-  so  worded  that  no  stranger  could  understand  to  whom  it   re- 
ferred, it  is  no  evideuco  of  malice. 

Saihjror,-  v.  Iloh:  [19011  2  K.  1!.  1  ;  TO  L.  .1.  K.  It.  |.-,.5  ; 
I'J  \V.  li.  «7:t  ;  81  I..  T.  047. 
The  defendant  was  a  eust.nner  at  the  plaint  ills  sliop,  and  liad  -Hrasioii 
to  romplain  of  what  he  eonsidereil  fiaud  ami  dislionesty  in  Ihe  plainlin's 
conduet  of  his  business  ;  but  instea^l  of  remonstrating  (piietly  with  him, 
tho  defendunt  stood  outside  the  shop-door,  and  spoke  so  loud  as  to  be 
heard  by  everyone  pxssing  down  tho  street.  The  language  ho  employeil 
also  was  stronger  than  thi^  (X'casion  warrant<Kl.  Held,  that  there  was 
evid.'iiee  of  malice  to  go  to  the  jury.      Damages  MU. 

f)dihi  V.    lord  (liorifr   I'oiihl,    I   V.   &  V.    lOO'J. 
And  .see  Wiliot,  v.  Collins,  r,  C.    '    P.  ;i7;!. 
That  di'fendant  eausetl  the  lil>el  to  be  industriously  circulated  is  evidence 
of  malice. 

Oal/wicol,-  V.    Micill.   l.j  M.   &    \V.   319;     lo  L.   J.   Kx.    179; 

10  Jur.   337. 

A  shareholder  in  a  railway   c'ompany   himself  invited   reporters   for   th" 

press  to   attend    a   meeting  of   the  sliareholders   which    he   had   summoned. 

and  at  which  he  made  an  attai'k   upon  one  of  the  directors.      Held.  <liat 

tho   privilege   was  lost    thereby. 

I'liisoiis  v.  Siiniiii,  i  V.  &   V.  217. 
Dmia   v.    ('iilbiis/i   mid  ulhirs.    1    1'.    iS    1''.    187. 
The  fact   that  the  dcfendaNlV-  wife  was  present  on  a  privileged  occasion. 
and   hcaril    what    her   husbaml   said,   is   no   evidence  of   malice   in   the  de- 
fendant . 

.Iniiis   V.    riKimas.  :!l    \\ .    Ii.^104;     ■■)3    L.    T.   078:     oO  J.    I'. 

Defendant  accu.-cd  the  jdaintitf.  in  the  presence  i)f  a  third  person,  of 
stealing  his  wife's  brooih  :  plaintitT  wished  to  be  .searched  ;  dofendanl. 
repciitcd  tlie  aicnsation  to  two  women,  who  searched  the  |daintiff  and 
found  Mothin;.'.  Sul)siM|uently.  it  was  discr.vi'ri'd  that,  dufendant's  wife 
had  left  tlie  brr)oeh  nt  a  friend's  house.  Held,  that  the  mere  publication 
to  thi-  two  women  did  not  .lestroy  the  pri\ib>ge  attaching  to  charges,  if 
niado  burnt  Jidc :  but  that  all  lie  ciicnju-tanci-.-  sliould  have  been  left  to 
tlio  jury. 

I'mlmor'-  v.  h",ir<irr.  II  A.  *  M    :i.so  :     I  .hir.   l.')8  :    3  1'.  &  D. 

20<». 
And  .HC.'  Amiinn  v.   Ihimin.  8  ('.   H.  N.  S.  ,V.t7  ;    29  L.  J.  C.   I'. 
313;    7  Jur.  N.  S.   ^7  ;    8  W.   li.   470. 
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The  defendant,  tlio  toiuuit  of  a  farm,  required  some  repairs  to  be  dojio 
at  his  house  ;  the  landlord's  agent  si'nt  up  two  woiknion,  one  of  whom 
was  the  plaintiti'.  They  made  a  bad  job  of  it;  the  plaintilV  undoubtedly 
got  drunk  while  on  tho  premises  ;  and  tlio  defendant  was  eonvineed  from 
what  he  luaid  tlmt  the  plaintilf  had  broken  open  liis  eellar-d(K)r,  and 
drunk  his  cider.  Two  days  afterwards  the  diifen(hiiit  met  the  plaintiff 
and  a  mason  eall.d  Taylor,  and  iliarged  the  plaintiff  with  breakins;  open 
the  cellar  door,  (,'ettin<,'  drunk,  and  spoiling  the  job.  Ho  repeated  thi^ 
charge  later  in  the  same  day  to  Taylor  alono  in  the  ab.senee  of  the  jdaintiff, 
and  also  to  the  landlord's  agent.  Jl<-t<l,  that  the  eonimuniiation  to  tlm 
landlord's  agent  was  cle.iily  privilege^!,  as  ho  was  the  plaiutill's  em- 
ployer ;     that  tho  st.itci it   made  to   the   plaintiff   in   Taylor's   pre.sem-o 

was  also  privileged,  if  made  honestly  ami  Imnu  fii/e:  and  that  th.-  .'irenm- 
stanee  of  its  being  nuul.'  in  tlio  piosonee  of  a  third  per.son  did  not  of 
iltflf  make  it  unauthorised  ;  and  that  it  was  a  question  to  be  Icift 
to  the  jury  to  deUwniiiK!  from  tho  cireunistance.s  including  the  .style 
and  character  of  the  language  u.se<I,  whether  the  dofendant  nctod 
boiiri  fide,  or  wa-^  influenced  by  midicious  motives.  Hut  that  the  state- 
ment to  Taylor,  in  the  absence  of  the  idaiiititt,  was  unneoes.saiy  and 
offlcious,  and  therefor.,  not  prot^Mt.Ml.  alth.mgli  made  in  tho  belief  Of  it,* 
truth,  if  it  were  in  point  of  fact  ful.^io.  Tint  defendant  had,  in  fact,  ri-- 
peated  the  charge  once  too  often. 

Tnnrjnod  v.   Spiirinf).   I   Vi\   Jf.   &    \\.    181  ;      |   Tyr.   oHi. 

The  foregoing  observations  may  now  be  applied  in  detail  to  the 
various  classes  of  qualified  privilege  mentioned  in  the  preceding 
chapters. 

1.  Cliariirt<]:i  of  Siivauts. 
If  a  master,  out  of  anger  or  any  ill-feeling  against  a  servant,  or 
from  a  desire  to  retain  her  in  his  own  employ,  gives  her  a  bad 
character  when  he  knows  that  she  deserves  a  good  one,  he  is  acting 
maliciously,  and  all  privilege  is  lost.  So  if  from  any  wrong  motive 
he  states  about  her  that  which  he  does  not  know  to  be  true,  careless 
whether  it  be  true  or  false,  such  recklessness  is  umtaraount  to  malice, 
and  "takes  the  case  out  of  the  privilege."  The  mere  fact  that  the 
words  are  now  jiroved  or  admitted  to  be  false  is  no  evidence  of 
malice,  unless  evidence  be  also  given  by  the  i)laintiffto  show  that 
the  defendant  knew  they  were  fal.se  at  the  time  of  publicatioti 
^M  {l'"in,taiu  v.  noo,ll,;  !{  Q.  J}.  .5  ;  Ca„l/i,l,l  v.  Whitir.nth,   l(j  W    J{ 

iWfi:  18  L.  T.  .V27:  Clark  v.  M<,h,,„;u;  S  Q.  ]i    T).  287;  47  L.  .T. 
Q.  B.  -iiJO.)     JJut  where  master  and  servant  have  been  living  under 

ll  '-m  °"^  '""^ '°'  ^'^'^^^'  '*'  '**  '""''''^  possible  for  the  master  not  to  know 

IS  °^  ^-^  own  knowledge  whether  the  servant  is  or  is  not  clean,  civil, 

and  truthful.     If  under  such  circumstances  the  master  gave  her 

a  bad  character,  declaring  that  she  was  slovenly,  disrespectful,  and 

untruthful,  proof  that  she  was  clean,  civil,  and  truthful,  would  not 
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merely  be  proof  that  the  words  were  untiue;  it  would  also  be 
evidence  that  the  defendant  knuw  Ihoy  were  untrue,  which  is  strong 
evidence  of  malice.  Such  evidence,  therefore,  is  admissible  under 
such  circumstances   as    part  of   the  plaintiff's  case,  although  no 

justification  is  pleaded. 
,  lUiistratioiis. 

'  Where  a  raastor  has  given  a  servant  a  bad  chariicU-r,  (ho  (urcumstaiu  oa 
under  which  they  parted,  any  expression  of  ill-will  utUrod  by  the  master 
then  or  subsequently,  the  fact  that  the  mast.M-  never  compla.ned  of  the 
plaintiff's  misconduct  whilst  she  was  in  his  service,  or  when  dismissing 
her  would  not  specify  tho  reason  for  hor  dismissal,  and  give  her  an  oppor- 
tunity of  defending  herself,  togetlier  with  the  circumstances  under  which 
the  character  was  given,  and  its  exaggerated  language,  are  each  and  all 
ovidcnco  of  malice. 

KMy  V.  I'artinglnn.  \  B.  &  Ad.   TOO  ;    2  N.  &  M.  -160. 
And  in  such  a  case  tho  plaintiff  is  permitted  to  give  general  evidenro 
of  her  good   character,   in  order  to  show   that  tho  dafendant  must  have 
known  she  did  not  deserve  tho  bad  character  which  ho  was  writing. 
t'ountain  v.  Boodle,  i  Q.   B.  .'J  ;     2  O.  &  D.   455. 
Rogers  v.  Sir  Gervas  Clifton,  a  B.  &  P.  587. 
It  is  usual  for  a  fo.iner  master  to  give  tlie  eharactor  of  a  servant  on 
applicafinn.  and  not  l>cfore.    Hence  if  a  mast<>r  hoars  a  discharged  servant 
is  applying  for  a  place  at  M.'s  house,  and  writes  ,at  once  to  M.   to  givo 
the  servant  a  bad  cliara-ter.  the  fact  that  tho  communication  was  uncalled 
for  will  bo  apt  to  tell   against  tho  masfc.ir.     M.   would  almost  cejtamly 
havo  applied  to  tho  defendant  fur  tho  information  sooner  or  lat^r  ;    and 
tho  eagerness  displ.iyed  in  thus  imparting  it  unasked  will  bo  commented 
on  as  a  proof  of  malice,  and  if  there  be  any  oilier  evidence  «f  malice,, 
however  slight,   may   materially   influence   tho  verdict.      But   if  thern  bo 
no  other  evidence  of  malico,  tho  communication  is  still   privileged. 
PaltUon  V.  Jones,  8  B.  &  C.  578  ;    a  M.  &  B.  101. 
Fowls  V.  Bowon,  3  Tiffany  (30  N.  Y,  11.),  20  ;    ante,  p.  271. 
The  defendant   on   being  applio<l  to   for  the  eliaiaetor  of  tho  plaintitT, 
who  had   been   his   saleswoman,   charged   hor   with   th.'ft,      IIo   had  never 
made  such   a  ehai-e  against  her  till  then  ;     ho  told   her  that  ho  wouM 
sny  nothing  about  it,  if  sho  rcsumml  her  employment  at  his  house  ;    sub- 
sequently, he  said  that  if  she  woul.l  ackuowkylgc.  tho  theft  ho  would  givo 
her  a  character.     Il<l,l,  that  th'  r(!  was  abuiidmit  evidence  that  the  eliargo 
of  thefl    w.xs  made  m^hl  fide  with   tho  intention  of  eeiiipelling  plaintiff  to 
return  to  defendant's  service,      namages  fio;, 

Jackxnn  v.  Ilorperto,,.  Ifi  ('.  B.  N.  S.  829;  12  W,  B.  913; 
10  I,.  T.  529. 
Tho  defendant  made  a  ehargo  of  felony  against  his  form.'r  ahopii.  m  to 
his  rehltives  during  his  abaeiiee  in  London,  with  a  view  of  inducing  them 
to  compound  the  al!  ^ged  felony,  and  not  for  the  purpose  of  proseiMitinii 
or  investisation.  He  .aetu.illy  nveived  .V)/.  from  plaintiff's  brother  as 
hush-moneV.  Held,  that  the  charge  of  felony  was  altogether  unprivi- 
leged. 

Hooper  v.   TriiKcotf,  2  Bing.  N.  C.    157  ;    2  Scott,  672. 


^r ASTER  A.vn  servas't.  an 

A  letter  written  by  an  employer  dismissing  a  shopwoman,  and  stating 
tho  reasons  why  in  very  forcible  language,  is  a  priviioged  communica- 
tion, and  tho  Court  will  not  closely  scrutinise  the  language  to  find  evidonco 
of  malice. 

H.  V.  Perry,  15  Cox,  C.  C.  109. 
Sir  Gervas  Clifton  never  m.iilo  any  complaint  uf  his  butler'd  conduct 
while  he  was  with  him  ;  but  ho  suddenly  dismissed  him  without  notion 
and  without  a  month's  wages.  The  butler  (naturally,  but  illegally)  re- 
fused to  leave  the  house  without  a  month's  wages,  a  violent  altercation 
took  place,  and  eventually  a  polioranan  was  sent  for  who  forcibly  ejected 
tlie  butler.  Sir  Gervas  subsequently  gave  tlio  butler  a  very  bad  character, 
in  loo  strong  terms,  and  making  somo  charges  against  him  which  wpro 
wholly  unfounded.  Verdict  for  tho  plaintiff.  Damages  201.  New  trial 
refused. 

Rogers  v.  Sir  Oervas  C/i/lon,  3  B.  &  P.  587. 
Sturdoch  v.    Funduklian.  (1885)   1  Time.s   L.    1!     215  •     0886) 
ib.  614.  ^     \        J 


2.  Ansnii'VH  to  Itiiiiiirifs. 

Every  answer  given  l.y  the  defendant  to  any  one  who  has  an 
interest  in  the  matter,  and,  therefore,  a  right  to  ask  for  the  informa- 
tion is  privileged.  But,  of  coursf  tlie  defendant  must  honestly 
believe  in  the  truth  of  the  charge  he  makes  at  the  time  he  makes  it. 
And  tiiis  implies  that  he  must  have  some  ground  for  the  assertion  : 
it  need  not  he  a  conclusive  or  convincing  ground :  but  no  charge 
should  ever  he  made  recklessly  and  wantonly,  even  in  confidence. 

The  in(iuirer  should  be  put  in  possession  of  all  the  defendant 
knows,  and  of  his  means  of  knowledge  ;  if  his  only  means  of  know- 
ledge  is  hearsay,  he  should  tell  him  so  :  he  should  not  state  a  rumour 
as  a  fact :  and,  in  repeating  a  rumour,  he  must  be  careful  not  to 
heighten  its  colour,  or  exaggerate  its  extent.  If  the  only  information 
he  possesses  is  contained  in  a  letter,  it  is  best  to  produce  the  letter, 
and  leave  the  inquirer  to  draw  his  own  eonc'usions.  (Curhvwl  v' 
Itirhmh,  -2  C.  B.  r,(i<) ;  15  L.  .J.  C.  P.  278  ;  10  Jur.  984;  lUmhaw 
V.  Snuth,  !}8  L.  T.  12:J.)  A  man  should  not  speak  with  the  air  of 
knownig  of  his  own  knowledge  that  w'lat  he  says  is  a  fact  when  he 
is  merely  re])eating  gossip.  It  will  tend  to  negative  malice  if  the 
defendant,  so  far  as  time  allowed  and  means  were  at  hand,  made 
some  attemi)t  to  sift  the  charge  l>efore  spreading  it. 

3.  Information  Vohnitiwred. 

Ileie  the  defendant  must  be  especially  circumspect ;  as  the  mere 
fact  that  the  communication  is  volunteered,  that  the  defendant  did 
not  wait  for  the  person  concerned  to  come  to  him  and  make  inquiries, 
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will  i-ftise  at  least  a  BUBpicioii  of  malice  in  the  mind  of  most  jurymen. 
Of  course,  the  jury  must  1)0  satisfied  in  the  first  place  that  at  the 
time  thti  (lefeiidaut  made  the  statement  he  sincerely  helicved  in  its 
truth.  But  this  alone  will  afford  liim  no  defence.  {IhtthriU  v. 
WluitrhMil,  n  I..  T.  ryHH.) 

In  decidinj?  the(|uesti()n  of  malice  or  no  malice  tlie  jury  must  not 
ask  themselves  merely,  "  Should  we  have  acted  as  the  defendant 
lias  done  in  such  circumstances?  "  for  different  people  act  ditTercntly 
in  similar  perplexities.  Moreover  the  matter  has  heen  thorou^-hly 
inve.stigated  hy  the  time  it  comes  before  the  jury,  and  what  to  the 
defendant  at  the  time  seemed  matter  of  serious  suspicion  has  all 
been  explained  away  in  Court.  The  jury  must  place  themselves  in 
the  position  of  the  defendant  at  the  time  these  suspicious  circum- 
stances were  brou<,'ht  to  his  knowledfje.  when  first  the  ([iiestion  arose 
in  his  mind.  "Ought  I  not  to  inform  A.'.'"  It  may  well  be  th... 
another  man  would  have  said,  "  It  is  no  concern  of  mine,"  and 
would  have  done  nothing  (which  is  alway;;  the  safer  course).  But 
that  does  not  prove  that  defendant  was  wrong  in  acting  as  he  did. 
The  jury  should  find  for  the  defendant  if  they  are  satisfied  that 
he  honestly  felt  that  he  could  not  conscientiously  allow  A.  to 
continue  in  secure  ignorance,  but  that  he  must  communicate  to 
him  that  wdiich  he  was  so  much  concerned  to  know. 

It  is  not  necessary  that  before  making  such  statement  the  defen- 
dant should  himself  have  thoroughly  investigated  the  reports  which 
had  reached  him.  The  fact  that  ho  acted  on  hearsay,  is  no  evidence 
of  malice.  (Maitlaiul  v.  Ihamicell,  '1  F.  &  F.  (i'iiJ ;  CoxUxid  v. 
RiiloiidK,  '1  C.  15.  fiiVJ ;  in  L.  J.  C.  1'.  '27H ;  Lintn-  v.  I'ffrnuiau, 
L.  It.  I  II.  L.  -rl\  :  ;{!•  li.  J.  Ex.  177 :  'iH  L.  T.  'it)!*.)  Hut  the  total 
absencfi  of  all  iiKpiiry  may  be  xomc  evidence  of  malice.  {Klliott  v. 
(hirntt,  [1<I02|  1  K.  B.  870;  71  L.  J.  K.  B.  Ur,:  r,0  W.  B.  .TOl : 
8t<  L.  T.  111.)  "  And  it  is  obvious  that,  if  the  information  upon 
which  he  acted  was  procured  hom  a  person  or  persons  who  could 
not  possibly  know  aii'Mhing  about  the  nnilters  in  (juestion,  and  he 
nevertluless  published  the  statements  complained  of  as  if  they  were 
based  on  sufiicient  information,  that  might  be  cogent  evidence  of 
malice."'  (I'er  Collins,  M.B.,  in  M'liitr  i(-  Cn.  v.  i'lalit  Ilrjunn 
A.i.^<>riati>n,  <(•>■.,  LiL,  [liW")]  1  K.  B.  at  p.  (i'jH.) 

IUn»trntimx. 


Dtl'iiKluiil  wruti'  to  liis  wilf's  uiiL'lc  tilliuf;  liiiii  that  his  -on  uml  Jieii 
\va^  Icniliiiy  a  last  wild  life,  ami  was  liiiieiiiff  fm'  liis  f'lvtin-i's  dciitli,  ;uil 
that  all  liis  iTihf'titancf'  would  not  bo  siiHiciont  t<p  satisfy  his  dclits.     Tho 
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Court  of  dtai-  (JimmbiT  was  sati«li«l  that  this  lotter  wai  wriKtn  witlu 
tho  iiitciit'oii  1)1'  iiliiiKitiii),'  .,!(■  latlii'i-  from  tin-  xiii,  uml  iijiluciiij,'  tint 
fathir  t<i  Iciivc  his  laiuls  ami  iiiomy  lo  Ihn  (IcfiMiilaiit  oi  ^lis  wifi'.  and  not 
from  an  hon.'st  ih^irc  thai  lhc>  ii>ri  shiMihl  rcitoriii  his  liti.  :  .mi\  thcv  lin.-ii 
Uuffiulaiit  200/. 

I'lacock  V.  RiijHul,  (1012)  2  Jiiowiihiw  &  (iohh^sborough,  IJl. 
A  coloMil   was  dismissed  from  his  command  in  consi  qiu'mu  i«f  charges 

mado  hy  thi-  (hfcndaiit.      A  momhcr  of   I'ariia nt   gavr  notico  that   lia 

woiihl  a-k-  a  i|ni>stii>n  in  thf  IIousc  of  rommoiis  ichativc  to  this  ili-miasal. 
Drfindant  thcrcniion  called  on  th.i  mcmlH'r.  wlioni  he  knew,  to  explain 
matters.  The  eonvi'rs.itiim  that  ensucil  was  held  to  !)(■  ///•/»/«<  Incir  privi- 
hS'^l  ;  I*"!  the  jury  fouml  that  the  char},'os  were  made,  not  from  a  sensa 
of  duty,  hut  from  jiersonal  resentment  on  account  of  othei-  mattevs,  and 
that  the  object  of  thi"  conversjil  iun  wa.s  to  prejudice  the  plaintiff  by  reason 
of  such  per.sonal  resentment.  Hi-til.  .imple  oviilenc.  of  malice,  taking 
away  the  privilogo. 

Dick-nan  v.   Tin-  Earl  of  If'ilfon.  I   F.  &  F.    4I!». 

4.  Ci)mmiiiiicali,iiiH  iiiipiitintj  Crime  «/•  Miscomlint  to  ntltcin. 

Sitch  nccu.satioiis  must  always  he  made  in  the  honest  ilesiie  to 
promote  the  ends  of  justice,  and  not  with  any  spiteful  or  malicious 
feeling  a','ninst  the  person  accused,  nor  with  the  purpose  of  ohtain- 
iiig  any  indirect  advantage  to  the  accuser.  Xor  should  serious 
accusations  be  made  recklessly  or  wantonly ;  they  must  always  he 
warranted  hy  some  circumstances  reasonably  arousing  suspicion. 
And  they  should  not  he  made  unnecessarily  to  persons  unconcerned, 
nor  l)efore  more  persons,  tior  in  stronger  language,  than  necessary. 
(Itnhrrts  V.  Ilhh,inh,  3  F.  &  F.  507;  I'admon;  v.  L,inre>Hr,  11  A.  & 
E.  380.) 

llliistratioiis. 

I'laintiir  assaulted  the  defendant  on  tho  lii>,'hway  :  the  dofenilaiit  met 
a  constable  and  asked  him  to  arrest  the  plaint  ill.  Tin-  constable  refused 
to  arr.-sf  (he  .laintiff  unless  )„.  was  char-<sl  with  a  feU.nv.  The  defendant 
knowinrr  full  well  that  the  plaintitV  had  c-ommittcl  a  misdemeanour  only, 
\-u...  the  assault,  chaiged  him  with  felony,  in  urder  to  i,'et  him  lockid  up 
for  the  night.  JIM,  that  the  charge  of  Colony  was  malicious,  as  being 
made  from  an  indirect  and  improper  motive. 

Smith  V.  Ilu(lg,.slci„!<.  (I6;);t)  Cro.  Car.  1>7(J. 
Plaintiff  wa.s  defendant's  shopman  in  Plymouth  till  Xuv.  ."itli.  18:M, 
when  h<^  left  and  went  to  Lendon.  receivinj,'  from  the  defijid:in!  a  good 
chanicter  for  steadiiu  s.s.  honesty,  and  imlustry.  Karly  in  December  de- 
fondant  found  line  of  his  female  servants  in  poss(v~sion  of  .some  of  his 
goods.  Whin  charjri'il  with  stealing  then!,  she.  -aid  that  the  plaintiff  g;iV6 
them  to  her.  Thereupon  tho  defendant,  though  he  know  tho  girl  was  of 
had  ehnracter,  went  ti.  the  |ilaintitTs  relation-  in  P./meuth  and  charged 
him  with  felony,  and  eventually  inducixl  thom  to  givo  him  lifty  pounds 
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to  say  no  more  about  tlio  mattor.  Ildd.  that  tho  chargo  of  felony  was 
not  madc^  band  fide  with  any  intention  to  promote  invostigation  or  prosecu- 
tion, but  with  tho  object  of  conipouuiling  the  felony  and  thus  putlinp 
money  into  tlic  defendant's  own  iiix-ket  ;  tliat  it  was  theiofore  altogether 
unprivileged  ;  and  that  no  question  us  to  malice  in  fact  should  havo  been 
left  to  the  jury. 

Hooper  V.  Truscolt,  2  Ring.  N.  C.   45"  ;    2  Sci.tt,  072. 

5.  Charlies  a(iaiii»t  Piihlir  Ojliciah. 

Every  communication  made  bona  Jlde  with  a  view  to  obtain  redress 
for  some  injury  received,  or  to  prevent  or  punish  some  public  abuse, 
is  privileged,  if  it  be  addressed  to  some  person  who  has  a  duty  or 
an  interest  in  the  matter.     "  This  privilege,  however,  must  not  be 
abused  ;  for  if  such  communication  be  made  maliciously  and  with- 
out probable  cause,  the  pretence  under  which  it  is  made,  instead  of 
furnishing  a  defence,  will  aggravate  the  case  of  the  defendant." 
(Per  Best,  J.,  in  Fairman  v.  Inn,  5  B.  &  Aid.  647,  tJ48.)     And  a 
defendant  will  be  taken  to  have  acted  maliciously,  if  he  eagerly 
seizes  on  some  slight  and  frivolous  matter,  and  without  any  inquiry 
into  the  merits,  without  even  satisfying  himself  that  the  account  of 
the  matter  that  has  reached  him  is  correct,  hastily  concludes  that 
a  great  public  scandal  has  been  brought  to  light  which  calls  for  the 
immediate  intervention  of  the  Crown.    (Itohhuon  v.  May.  2  Smith, :».) 
Moreover,  in  seeking  redress,  the  defendant  must  be  careful  to 
apply  to  some  person  who  has  jurisdiction  to  entertain  the  com- 
plaint, or  power  to  redress  the  grievance,  or  some  duty  or  interest 
in  connection  with  it.     If  he  recklessly  makes  statements  to  some 
one  altogether  unconcerned  with  the  matter,  there  is  no  privilege. 
(Hawk.  ri.  Cr.  I.  544.)    And  where  the  informant  is  himself  the 
person  aggrieved,  he  should  be  very  careful  not  to  be  led  away  by 
his  indignation  into  misstating  facts,  or  employing  language  too 
violent  for  the  occasion. 

6.  Slatcmiiits  iwcexifarn  to  protect  the  Jhi'eiulant'K  jiriiate 
luterests. 

In  the  first  place,  the  defendant  must  honestly  believe  that  he 
possesses  the  right  which  he  claims.  And  this  involves  that  lie  must 
have  some  ground  for  making  such  a  claim.  "  The  jury  may  infer 
malice  from  the  absence  of  probable  cause;  but  they  are  not  bound 
to  do  so.  The  want  of  probable  cause  does  not  necessarily  lead  to 
an  inference  of  malice."  (Per  Maule,  J.,  in  Pater  v.  linher,  3  C.  B. 
at  p.  8(58.) 

Next,  in  claiming  o.  right  for  himself  or  in  resisting  a  claim  made 
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by  another,  the  dufeiidant  must  l)e  careful  to  use  temperate  lan- 
guage, anil  to  restrict  himself  to  matters  relevant  to  the  claim.  It 
is  seldom  necessary  in  self-defence  to  impute  evil  motives  to  others, 
or  to  charge  your  udver«iiry  with  dishonesty  or  fraud.  If,  therefore, 
in  writing  or  speaking  on  a  privileged  occasion  the  defendiint  breaks 
out  into  irrelevant  charges  against  the  plaintiff,  such  excess  will 
be  evidence  of  malice,  making  the  relevant  matter  actionable.  Ch-, 
indeed,  if  such  charges  be  wholly  irrelevant  and  entirely  unconnected 
with  the  occasion  whence  the  privilege  is  derived,  they  will  be  wholly 
unprivileged ;  so  that  no  question  of  actual  malice  will  arise  as  to 
them;  unless  defendant  proves  them  true,  the  verdict  will  go  against 
him.  {Uuntleij  v.  Ward,  6  C.  B.  N.  S.  514;  6  Jur.  N.  S.  18; 
Warren  v.  Warren,  1  C.  M.  &  K.  251;  4  Tyr.  850;  and  see  ante, 
p.  304.) 

Lastly,  in  cases  where  some  such  communication  is  necessary  and 
proper  in  the  protection  of  the  defendant's  interests,  the  privilege 
may  be  lost  if  the  extent  of  its  publication  be  excessive.  The  defen- 
dant is  not  entitled  to  write  to  the  Times  because  some  one  has 
cast  a  slur  on  him  at  a  private  gathering  of  friends ;  in  fact  by 
so  doing  he  takes  the  surest  method  of  disseminating  the  charge 
against  himself. 

lUustrationii. 

Dofeiidant  oluini.il  a  liasuliuld  interest  in  the  iiiaiinr  and  rustle  of  Ilely, 
and  produced  a  leasn  wliicli  sho  know  to  bo  a  forgery.  Judgment  for  tlio 
plaintiff. 

Ocrard  v.  Dickenson,  (1590)  i.  Kep.  18  ;    Cro.  JJliz.  197  (ante, 

p.  85). 
Leslie  V.   Cai;:  (1887)   I?  Times  L.   ]{.    58^  ;     (1888)  5  Times 
L.  R.  5. 
Defendant    claimed   rent  of   plaintiff  ;     plaintiff's  agent  tjld   defendant 
tliat   plaintiff    denied    his    liability  ;    defejidant    thereupon    wrote    to    the 
agent,  alleging  f.icts  in  support  of  his  claim,  and  adding,  "  Thi.s  attempt 
to  defraud  me  of  tlie  produco  of  tlio  land  is  a,s  mean  as  it  is  dishone-t." 
Held,   that  the  publication,   in  these  terms,   was   malicious,  for  one  can 
claim  a  debt  v  ithout  imputing  fraud,  and  that  the  judge  was  justified 
in  directing  the  jury  tliat  it  was  a  libel. 
Tuson  V.  Kiaiis,  12  A.  &  E.   733. 
Lord  Denman,   in  delivering  the  judgment  of  the  Court,  said,   "Some 
remark  from  the  dc''endant  on  tho  refusal  to  pay  the  rent  was  perfectly 
justifiable,  because  Ms  entire  silenre  miirht  have  been  construed  into  an 
acquiescence  in  that  refusal,  and  so  might  have  prejudiced  his  ca.se  upon 
any  futuri.-  claim  ;    and  tho  dirfondant  would,  therefore,  liavu  been  privi- 
leged in  denyijj^the  tiufh  of  the  jdaintiff's  .'statement.     But.  upon  caii- 
sideiation,  we  are  of  opinion   that   the,  learned  judge  was  quite  right  iu 
con.sidering  tho  language  actually  used  as  not  justified  by  the  uccasiun. 


-I 


3«8  MM. UK. 

Any  oiu',  ill  thu  t ruusiution  of  l.usiii.'rts  with  aiioth.-r,  ha«  a  right  to  u«» 
languag.-  bond  fide,  which  is  r.lovant  to  that  bin.iiws  and  which  a  due 
ri'gard  to  his  own  interi»t  makoH  ii.x-.w8aa-y,  cvi'i.  if  it  -hould  directly  or 
by  its  consniuonci',  bo  injinioiis  or  painful  to  anolhtT  ;  and  this  is  the 
principlo  on  wliich  piiviliyrcl  .  oiiiniuniuation  ro«t».  Hut  it  wa-  enough 
for  the  defendant's  inU-rost,  in  tho  present  case,  to  deny  tho  truth  o,f 
the  plaintiff's  assirtion  :  to  chaiarterise  timt  assertion  us  an  attenii.t  to 
defraud,  and  as  mean  and  dishonest,  was  wholly  unnecessary." 

And  see   H<>h,-rlson  v.    if  l)„„g,ill.   4    Hing.    (17(»  :     I   M.   &   P. 
692  ;    3  C.  &  P.  259. 
"  When  a  man   makes  a  pecuniary   claim  on  another,  the  other  has  no 
right  to  traduce  his  character  in  order  t<>  get  him  to  lower  his  d.miand." 
Per  ("ockburn,  C.J.,  in 

Hancock  v.  Ciisi'.  2  F.  &  V.   at  p.   711. 

Jacob  V.    r.mrri^ncr,  4  L.   K     Ir.   57!)  :     14  Pox,  C.  0.  1121. 
Tho  defendant  owc«l  the  plaintiff  til.  10«.  :    the  plaintiff  told  his  attorney 

to  wr.te  and  demand  the  m >y,  and  threaten  prueeedings.     Tho  dofondant 

in  reply  wrote  to  the  attorney  denouncing  the  proceedings  as  a  ''miser- 
able attempt  at  imposition,"  and  prcx^eiHlod  to  disc  uss  tho  plaintiff's  "  trans- 
actions in  business  matters  goncnally,"  a.«serting  that  "his  di.sgu.sting 
tricks  are  looke.1  upon  by  all  respec-tablo  men  with  .■^corn."  Damages  one 
farthing;  the  jury  expressly  found  that  thecj  was  no  malico  ;  lint  tha 
jnd"e  ec'ititi.'d  for  costs  on  the-  e.xpress  ground  that  there  was. 
'      "  //««</.,/  V.   Ward.  1  F.  &  V.   ■)52  ;    6  C.  U.  N.  S.  514  ;    0  Jur. 

N.  s".  18. 

Cooke  V.  jr/Wcs,  5  E.  it  1!.  •'!2«  :  24  L.  J.  Q.  IV  Ml  :  1  .Jur. 
N.  S.  610  ;  ;!  C.  I..  U.  1090. 
So  where  the  def<!nclaiit  inserts  in  a  newspaper  an  advertisement  de- 
famatory of  the  plaintitt'  ;  if  such  aiivortisemenl  bo  necessary  to  protect 
tho  def.'ndanfs  interest,  or  i  '  -rtising  was  tU>-  only  way  of  effecting 
Ihu  defendant's  object,  and  .such  i.  joit  is  a  legal  one,  then  the  circ-ura- 
stances  excu.se  the  extensive  publication.  But  if  it  was  not  necessary  to 
advertise-  at  ull^  or  if  tho  defendant's  object  could  have  been  equally  well 
effected  by  an  advertisement  wliich  did  not  contain  the  words  defamatory 
of  tho  plaintiff,  then  tho  extent  given  to  the  announcement  is  ovidenco  of 
malico  to  go  to  the  jury. 

Brown  v.  Cioomc,  2  Staik.  297. 

Lay  V.  Lau'son.  4  A.  &  E.   795  ;    overruling 

Dilany  v.   Jonva.  4  Esp.    191. 

Oa^solt  V.  Oilhert  ami  otlK^rK.  0  (irnT  (72  Mass.).  94,  ante, 
p.  291. 
The  plaintiff  left  the  defendant's  employ  and  set  up  business  on  his 
own  account  in  premises  adjoining  the  cl.fciidaiit's.  Thereupon  the  de- 
fendant sc'iit  to  ccTtain  customers  whom  the  plaintiff  had  introducc?d  to 
him,  a  i)ostcard  to  the  following  effect  :  "  1  beg  to  inloitn  you  that  in 
con^rqucncr  ol  Ihr  )in.sa>i.ifnrtoii/  iiuiiiiwr  in  irliirli  thr-  late  drayman, 
Sinilli.  i,,'rf')rnfil  his  ,hil„s.  h,-  1.-  ii.e  \~>\\\:cv  in  my  cnipbiy,  m-illte-r  !i:H 
ho  unv  authority  ♦o  receive  money  on  my  behalf.  "  Held,  that  the  post- 
card   would    have    been    equally    ("llicac-ious   to    protect    the    interests   of   the 
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defrndanl  without  tho  words  in  italics  ;  that  tho  inboitiiiri  of  (heso 
liboUous  word^  was  unnocossary  and  maliciuu^,  Vtrdiut  I'ur  the  pluintiflt 
for  10/.  damago8. 

Smith  V.  Crocker,  (1889)  5  Timos  L.  P.  U\. 

Oallaghcr  v.  Murton,  (1888)  4  Times  L.  ]{.  ;i04. 

7.  PrivUeged  lt<'}xirt$. 

In  all  these  caoas,  whether  under  the  Law  of  Libel  Amendment 
Act,  1888,  or  at  common  law,  tlie  privilege  can  be  destroyed  by  proof 
of  malice  in  the  defendant.  It  is  not  enough,  if  the  proprietor 
of  tlie  paper  be  sued,  to  prove  malice  in  the  editor  or  the  reporter ; 
iialice  must  l)e  shown  in  the  defendant  himself.  (Unhi'rtmm  v. 
W'ulde,  2  Moo.  A  Rob.  101 ;  Clark  v.  Xeirsani,  1  Exch.  131,  139.) 
And,  indeed,  whenever  the  report  has  been  written  by  the  ordinary 
reporter  on  the  stafif  of  the  newspaper  it  is  difficult  to  prove  any 
malice.  If,  however,  the  report  was  written  by  a  successful  litigant 
or  his  solicitor,  or  by  the  speaker  at  a  meeting,  the  jury  will  be 
more  ready  to  conclude  that  the  act  was  malicious.  Though  it  must 
always  be  remembered  that  "  a  newspaper  has  no  greater  privilege 
in  such  a  matter  than  any  ordinary  person  ;  any  person  is  privi- 
leged in  publishing  such  a  report,  if  he  does  so  merely  to  inform 
the  public."  (Per  Hannen,  J.,  in  Salmon  v.  Itaac,  20  L.  T.  at 
p.  886  ;  and  see  5  Ex.  D.  56  ;  and  (1886)  8  Times  L.  R.  245.) 

In  Stevens  v.  Sampson,  Bramwell,  B.,  said  (5  Ex.  D.  at  p.  56) : 
"  Suppose  a  reporter  for  the  press  l)ore  malice  towards  a  person,  a 
party  to  an  action,  and  published  a  fair  report  of  the  proceedings 
injurious  to  him,  I  incline  to  think  that,  as  he  would  be  performing 
a  kind  of  duty,  it  ought  to  be  taken  that  he  is  acting  under 
privilege.  However,  I  only  throw  this  out  as  a  suggestion,  and  it 
is  unnecessary  to  decide  the  point."  Surely,  however,  if  the  action 
were  brought  against  the  reporter  himself,  he  would  be  liable, 
because  he  acted  maliciously.  In  an  action  against  the  editor  or 
the  proprietor,  the  malice  of  the  reporter  would  be  immaterial;  the 
plaintiff  would  have  to  prove  malice  in  the  actual  defendant.  See 
ante,  p.  344. 

Illustrations. 

Even  though  a  report  of  judicial  proceeding.s  be  correct  and  accurate, 
still  if  it  be  ])ubli.shpd  from  a  malicious  motive,  whether  by  a  new.-spapor 
reporter  or  any  one  else,  the  privilege  is  lost. 

Slrrrnx  v.   Sfrm/.aon,  r,  Rx.   I).   5:j  ;     19  L.   J.   Q.    B.    120;     .'S 
W.  H.  87  ;    41  L.  T.   782. 
Plaintiff  brought  an  action  again.st  defendant,  and  applied  for  an  injunc- 
tion.   Defendant  applied  at  the  samo  time  for  a  r&eivrr.  which  wa<  refused. 
O.L.B  B    B 
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Thereupon   tho   drfendniit   wiiil   that    he   would   "  make   it   d d   hot  for 

Dodsnii,"  nnd  inwrtod  in  i»  no\vs|iii|>.'r  he  owned  B  report  of  the  npplieit- 
tion,  -I'ttine  out  nil  hi^  own  counsel  had  siiiil  iigiiinxt  pliiintitI'M  Hdveniy, 
*c.,  ol  full  li  iii,'th,  Imt  omitting  all  mention  of  plaintiff's  affidavit.  //cW, 
ample  eviden.  •    of  n4..iie,      Daniaces  'l-Wl. 

I)n,ls„»  V.  Oiri'tt.  (IKH-))  'i  Times  L.   H.    III. 
A  speech  iniide  hy  a  member  uf   Parliament  in  tho  House  in  ubsolutply 
privileged  ;     hut    if  lie  >uhsei|Uently  eauses  his  sp(>eeli   to  be   printinl.  and 
published,  wilh   the  mnlieious  intention  of  injuring  the  plaintiff,  he  will 
bo  linbli'  both  eivilly  and  eriminally. 

R.   V.   I.nrd  Ahinifilnn.{\-t'M)  I    Ksp.  'iM. 

R.  \.  Crirviy,  (ISlll)  1  .\1.  &  S.  273. 

8.  Fiiir  Citmnwnl. 

The  defence  that  the  wurds  are  fair  comment  on  a  matter  of 
public  interest  may  he  rebutted  by  proof  of  malice  in  the  defendant. 
(See  <!»/'■,  pp.  224,  225.)  Anything  that  is  evidence  of  malice  to 
rebut  a  defence  of  qualified  privilege  is  admiseible  to  show  that  a 
comment  on  a  matter  of  public  interest  was  published  maliciously 
and  is  therefore  "  outside  the  right  of  fair  comment."  {Ph/month 
Mutual  Co-operatiif  ami  linliistri'il  Soriify,  Ijil.  v.  Tnuliiii'  J'lih- 
IhhiH'i  Assiiriatiini,  Ltd.,  [li)0»5]  1  K.  B.  403:  Thomas  V.  liradhuni, 
AflUi'ir  i(-  Co.,  Ltd.,  (iiid  another,  [lOOt)]  2  K.  B.  627,  (540.) 

As   to  malice  in  actions  on  the  case  for  nntrue  words 
causing  damage,  see  mte,  pp.  77,  '.•:$. 
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Canadian  Notes  to  Cuapteh  XII. 

]\Ialice. 

ilanitoba.— By  a.  13  of  50  Vict.  c.  22  (M.),  "The  Libel  Act,"  uo 
person  w  entitled  to  the  benefit  thereof  unless  he  has  complied 
with  the  provisions  of  50  Vict.  c.  23,  "An  Act  respecting  news- 
papers and  other  like  publications."    By  «.  l  of  the  latter  Act,  no 
person  shall  print  or  publish  a  newspaper  until  an  affidavit  or 
affirmation  made  and  signed,  and  containing  such  matter  as  the 
Act  directs,  has  been  deposited  with  tlie  prothonotary  of  the  Court 
of  Queen's  Bench  or  clerk  of  the  Crown  for  the  district  in  which 
the  newspaper  is  published;  by  s.  2  such  affidavit  of  affirmation 
shall  set  forth  the  real  and  true  names,  etc.,  of  the  printer  or  pub- 
lisher of  the  newspaper  and  of  all  tlie  proprietors;  by  s.  6.  if  the 
number  of  publishers  dot^  not  exceed  four,  the  affidavit  or  affirma- 
tion shall  bt^  made  by  all,  and  if  they  exceed  four  it  shall  be  made 
by  four  of  them;  and  s.  5  provides  that  the  affidavit  or  affirmation 
may  be  taken  before  a  justice  of  the  p..aee  or  commissioner  for 
taking  affidavits  to  be  us.'d  in  the  Court  of  Quwii's  Bench  —Held 
that  50  Vict.  0.  23  contemplates,  and  its  provisions  apply  to    the 
case  of  ,u  corporation  being  the  sole  publisher  and  proprietor  of  a 
newspaper.  2.  That  s.  2  is  complied  with  iC  the  affidavit  of  affirma- 
tion states  that  a  corporation  is  the  proprietor  .     ♦he  newspaper 
and  prints  and  publishes  the  same.    3.  That  the  affidavit  or  affirma- 
tion, in  case  the  proprietor  is  a  corporation,  n.av  be  made  by  the 
managing  director.    4.  That  in  every  proceeding  under  s.  1  there 
is  the  option  either  to  swear  or  affirm,  and  the  right  to  affirm  is  not 
restneted  to  members  of  certain  religious  bodies  or  r.ersons  havinir 
religious  scruples.    5.  That  if  the  affidavit  or  affirnmtion  purports 
to  have  been  taken  before  a  commissioner  his  authority  will  be  pre- 
snmed  untn  the  contrary  is  .shewn.     By  s.  11  of  the  Libel  Act 
actua    malice  or  culpable  negligence  must  be  proved  in  an  action 
tor  lil)el  unless  special  damages    are    claimed :— Held,    that    such 
malu-e  or  negligence  mu.st  be  established  to  the  .satisfaction  of  the 
jury,  and  if  there  is  a  disagreement  as  to  these  is.sues  the  verdict 
eaunot  stand.    Held,  further,  that  a  general  allegation  of  damages 
by  loss  of  custom  is  not  a  claim  for  special  damages  under  this 
section.    Asbdown  v.  .Alanitoba  Free  Pres.s  Co..  20  Can.  S.C.R.  43. 

.Vr>*a  Scotia.— On  the  trial  of  an  action  claiming  damages  for  a 
-ibel  alleged  to  be  contained   in   a    privileged    communication  the 
1 — 370 
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Jii<l)!c  I'luirjrfd  tin-  jury  as  lo  privilcpi-  and  addi'il  "if  tlu-  d<>fen<l- 
:int  iimdf  tilt-  (■otniiiiiiiiratioii  tH)na  ti(l>',  hrlicvint;  it  tu  bf  inw,  iiiul 
ihc  privilt't'c  t'xistcd  tluit  I  linvo  I'lulravoiin-d  to  explain,  then 
thirt"  would  he  no  action  H)?ainsf  him": — lli  Id,  tlint  piaintifT  was 
i  tiiitlftl  to  a  iiiorc  I'xplii'it  stateiiu'nt  of  tli«'  law  on  a  point  directly 
,!i";'.  I'tinjr  the  proof  of  an  issue  the  Imnlen  of  which  wiw  ujMin  him. 
Oii,  portion  of  the  I'onimunieation  contmninjr  the  alleireil  HIm'! 
ir  (fl  t  lie  read  as  importing  a  fimvf  charne  asjjiinst  the  plaintitT  or 
ts  1  innm-uous  Htatement  of  fact.  Held,  that  as  to  jirove  nialice 
the  vriter's  knowleiL'e  of  the  falsity  of  tl  .  fiiet  \\m  the  material 
;  >'ii  the  sense  in  whii'h  he  lua.v  hav.  iseil  the  wortis  wiis  the  nov- 
I'li.iii  r  consi(?oratiofj.  The  -luil^fes'  char^fe  was  n>  '  open  to  oh.jec 
U-.  \  loi  :  ■  '  .1  explicit  rcfiTcnec  t.i  pre-existin'_'  unfriendliness 
liet""'  parties  as  ]>roof  of  mali'    '  wlnre  the  onl.v  eviih-nce  of 

uufni'    i  iiicss     onsisted  of  hard  thintrs  si.id  of  the  defendant  Ity 
the    (ill  -tiff.     .ludpincnt   of  the   Supreme   Court    of   Nova   Scotiii 
(.M  :!i       •      (Ireen,    :!-2    N.S.R,    12!l).    at!irnc  d.       tireeii  v.  .Milhr. 
.}|    (iiii.   ^('.H.   177.      (See  also  (Ireen  V.   Miller.  -Vi  Can.   S.C.K 
1!»:t.) 
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Diilnriii. — .\  direi-tion  to  tlie  party  addrcsse<l  to  spread  tin 
defamntory  statement  hy  tellinf;  othci-s  in  the  nei'.;hl)orh(K)d  i- 
some  evidi'uce  of   malice.       Fenton    v.  Macdonald,   1     O.L.R.   4L''J 

Malice  i'>  applied  t(t  the  use  of  defanuitcrv  words  may  lie  dr 
serihed  as  any  im|>roper  iiiotivc>  which  induces  the  defendant  !  > 
defame  the  pliiiiititf:  any  indirect  motive  otln-r  tlian  a  sense  .i:' 
duty:  iiriy  corrujit  motive,  any  wrong  motive,  any  depiirture  fnii:i 
duty.  It  is  not  necessary  that  the  defendant  shoulil  he  actual.. i 
hy  any  spcci.il  feelinff  aeninst  the  j)lain1i!t  in  particular.  Lii'ta  v. 
Farsrey  (lOOf.^.  0  O.W.K.  2:51.  affirmed  !>  O.W.R.  Ci  '. 

The  defendant,  the  yard  master  in  a  railway  y;  rd,  forttiwitli 
reported  to  the  train  fnister.  to  whom  if  "  ^s  his  duty  to  ri'imrt. 
that  he  had  seen  the  iilnintitf.  a  ear  examiner,  hreak  into  a  <'i\r  hhI 
take  therefrom  a  liundle  of  handles,  wher.npon  tin  ti;iin  m.ist-v 
reported  it  to  the  eom|)any"s  detective,  ami.  some  four  days  afti  ■- 
wards,  the  plaintiff  was  ealle<l  into  the  company's  office,  the  trin  i 
master,  the  detective  and  a  couple  of  other  officials  heinp  pres.tiT 
and.  on  his  denying  any  knowlinlge  of  the  handles,  t'  defciid;iiit 
v.as  (■••illcd  in,  and  on  Itr-ing  qii-'stif-rrH.  m;-'\p  the  eha??^  air:-!-'"' 
referred  to.  Tn  an  action  for  slander  bron'yht  by  the  plaintitT 
as-'iiinst  the  defendant  the  plaintiff  stated  that  -hortly  l.eforc  hAwi 
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calL-d  info  th.'  offlc.  li,.  Im«l  m.'t  tlio  <IclVn.lniit,  who  infoniiwl  him 
of  fill.  ,iir  luiviii^r  hi..-n  l>rok.'n  opoii.  l.nt  that  h.'  did  not  know  who 
dill  it:  Fi.M,  that  whih-  tin-  (KMiwion  on  which  th.>  alh-jfud 
(h'fai.iiit..ry  stat.i.K'nt  waa  iiiaric  was  on.-  of  r|uali»l.-.l  privil.jfe,  th»' 
Ntat.'iii.nt  i.iadf  Uy  fh,.  drlrndant  to  th.-  plaintiff  was  .'vid.'nt'e  of 
th.'  d.t.n.h.nfs  (lish.-ii,.f  in  tli.-  tnith  ..f  iji..  ,  lmrK.>.  and  th.Ti'for.- 
of  mali...  to  iro  to  th..  jury  to  .lisphi.-.-  the  protection  alfor.l.'d  hy 
the  privil.-jTc.i  oci-aM-.n.  W.h.  Is  v.  Phiirm.T,  1'.  <).L.|{.  -,.-,2  (C.A.i. 
By  ;.  parajrraph  of  th.-  stat.-m.-nt  of  claiin  th.-  plaintilTs  aft.r 
all.-vinir  that  th.-  .l.-f.-n.lants  w.-rc  w.>ll  aw.-n-  that  thp  articles 
compl..iii,d  ..r  W.T.-  fals..  „n.l  that  th.y  piil)lish.'d  tli.-n.  maliciously 
pro<>...,l...l  t<.  assign  as  a  r.-swon  for  their  -o  doing  that  it  was  part 
of  a  sch.-in.-  t.)  mnip.-!  p.-rsons  in  thp  plnintitfs  lino  of  Imsinc-ss  to 
advertis,  with  .lofon.lant.  It  was  h.-I.l  that  this  assa-nincnt  of 
r.asons  must  h.  stnick  out.  Natural  R.-sonrt-os  Limited  v  Satur- 
day Night.  Linnt...!  ,l<)in.  2  O.W.V  723.  Plynn  v.  Industrial 
Exhihition.  6  O.L.R.  635;  Olr^tcr  v.  Toront.  Ei.-ctric  Light  Co 
4  O.W.R.  -:12. 
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CHAPTER  XIII. 


nAMA(iK8. 


Damages  are  of  two  kinds  : — 

(i)  Cieneral. 


(ri'lli'll 


(ii)  Special. 
)<iiiw;irs  are  such  as  the  law  will  presume  to  he 
the  natural  or  prohahle  consequences   of   the  defendant's 
words  ;  they  need  not  therefore  he  proved  hv  evidence. 

Special  Danuuje^  are  such  as  the  law  will'  not  infer  from 
the  nature  of  the  words  themselves  ;  thev  must  therefore  he 
si)ecially  claimed  on  the  pleadings,  and  evidence  .  '  hem 
must  he  given  at  the  trial.  Such  damages  depend  upon  the 
special  cn-cumstances  of  the  case,  upon  the  defendant's 
position,  upoi,  the  conduct  of  third  persons,  Ac. 

In  some  cases  special  damage  is  a  necessarv  element  in 
the  cause  of  action.     When  on  the  face  of  them  the  words 
used  hy  the  defendant  clearly  must  have  injured  the  j>lain- 
tiflf's  reputation,  they  are  said  to  he  actionahle  per  s,-  ■  and 
the  plaintiff  may  recover  a  verdict  for  a  suhstantial  amount 
without  giving  any  evidence  of  actual  pecuniary  loss      Jiut 
where  the  words  are  not  on  the  face  of  them  such  as  the 
Courts  will  presume  to  be   necessarily  prejudicial  to  the 
plaintiffs  reputation,  there  evidence  must  he  given  to  show 
that  in  fact  some  appreciable  injury  has  in  this  case  followed 
from  their   use ;  if  no  such  evidence  be  forthcoming  the 
judge  will  stop  the    case.     The    injury  to    the    plaintiff's 
reputation  is  the  gist  of  the  action  ;  he  has  to  show  that  his 
character  has  suffered  through  the  defendant's  false  asser- 
tions :  and  where  there  is  no  presumption  iv  the  plaintiff's 
favour  he  can  only  show  this  by  giving  evidence  of  some 
special  damage. 
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It  will   be  convenifnt   to  divide  this  chapter  into  the 
following  heads: — 

I. — General  Damages, 
n.— Siiecial  Damage,  where  the  words  are  not  actionable 

[in-  xe. 
III.  —Special  Damage,  where  the  word«  are  actionable 

jirr  .sv. 
IV.— Evidence  for  the  plaintiff  in  aggravation  of  damages, 
v.— Evidence    for    the     defendant    in   mitigation    of 
damages : 
(i)  Evidence  falling  short  of  a  jnstilication. 
(ii)  Previous  publication  by  others, 
(iii)  Liability  of  others, 
(iv)  Absence  of  malice. 
(v)  Plaintiff'"  bad  character. 
(vi)  Absence  of  special  damage. 
(vii)  Apology  and  amends. 


VI. 


-RemottMiess  of  damages. 


I. — General  Damages. 

General  Damagt^s  are  such  as  the  law  will  presume  to  be 
the  natural  or  probable  conseiiuence  of  the  defendant's 
conduct.  They  arise  by  inference  of  law,  and  need  not 
therefore  l)e  ])r()ved  by  evidence.  Such  damages  may  be 
recovered  wlierever  the  immediat»>  tendency  of  the  words  is 
to  impair  the  i)!aintitrs  reputation,  although  no  actual 
pecuniarv  loss  has  in  fact  resulted.  {Watt  v.  H'utt,  [IDO-Jl 
A.  C.  115  ;  74  L.  J.  K.  B.  4:38  ;   SV2  L.  T.  480.) 

Such  general  dai.iages  will  only  be  ])resumed  where  the 
words  are  actional)le  /»</■  s,.  If  any  special  damage  has  also 
been  suffered,  it  slioulil  be  set  out  on  the  i)leadings  ;  but, 
should  the  plaintiff  fail  in  proving  it  at  the  trial,  he  nmy  still 
recover  general  damages.  {('noliW  tiihl,  JJEsj).  liJIJ ;  Smith 
v.  77i*;»//«.s,  2  liing.  X.  I'.  37-2,  ;5S<) ;  2  Scott,  o4() ;  4  Dowt. 
3:J3 ;  1  Hodges,  358 ;  llroirn  v.  .S«,///(,  13  C.  B.  51>G ;  22 
L.  J.  C.  P.  151 ;  17  Jur.  807  ;  1  C.  L.  R.  4.) 
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The  jury  should  carefully  consider  th<-  whole  of  the  words 


complained  of,  and  give  the  phiintirt'  such  d 
ill  fuirh 


luiiages  as  in  their 
inionwill  fairly  compensate  him  for  the  injury  done  to  his 
reputation  therehy.     The  amount  of  damages  is' "  j)eculiarly 
the  province  of  the  jury."      (Dans  d-  Son.  v.  Shepstom;  11 
App.  Cas.  at  p.  191;  55  L.  T.  at  ,..  2.)       The  Court  of 
Appeal  will  not  disturh  the  verdict,  unless  it  he  such  as 
reasonahle  men  could  not  have  properly  f.)mid.     (IIVA.s/.;-  v 
l-nMerj,  17  Q.  B.  D.  78(5 ;  55  L.  J.  Q.'  13.  403 ;  Metroi,oUt,n] 
l.«,lw,nj  Co.  V.  ]fn,jht,  11  App.  Cas.  152,  154.  15(5 ;  I'r.ud  v. 
(.n,h,m,  24  Q.  B.  1).  53 ;  59  L.  J.  Q.  B.  230 ;  38  W.  B.  103  ) 
Ihe  jury  will  of  course  be  influenced  bv  the  circumstances 
attending  the  publication,  by  the  character  of  the  defama- 
toiy  words,  by  their  falseness,  by  the  malice  displayed  bv  the 
defendant,  or  the  provocation  giyen  by  the  plaintiff     Thev 
may  also  fairly  take  into  their  consideration  the  rank  and 
position  in  society  of  the  parties,  the  mode  of  publication 
selected,  the  extent  and  long  continuance  of  the  circulation 
given  to  the  defamatory  words,  the  tardiness,  or  inadequacy 
or  entire  absence,  of  any  apology,  the  fact  that  the  defendant 
could  have  easily  ascertained  that  the  charge  he  made  was 
false,  A-c.      Where  the  words  attect  a  trader  in  the  way  of 
us  trade,  figures  may  be  laid  before  the  jury,  showing  [hat 
his  imsiness  has  fallen  off  in  consecpiencJ.      {Ilunison  v 
/Vr-w,  1  F.  &  F.  5(59  ;   Hnms  v.  Harms,  1  H.  A:  N.  251  ;  2(5 
L.  J.  Ex.  31  ;   I,„,r,„N  v.   Imwson,  9  C.  A-  1'.  32(5  ;  (5  l{i„"r 
IN.  (  .  212.)     Kven  if  no  evidence  b(.  off.-red  by  the  plaintiff 
as  to  damages,  the  jury  are  in  noway  bound  to  give  nominal 
damages  only  ;  they  may  read  the  libel  and  giv.  such  sub- 
stantial damages  as  will  compensate  tlie  phiintiff  for  sn.-h 
defamation.     (Tripp  v.  Tlnanax,  3  B.  A-  C.  427.) 

The  damages  which  tne  jury  award  a  plaintiff  may  be 

(i)  contemptuous, 
(ii)  noujinul, 
(iii)  substantial,  or 
(iv)  vindictive. 
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(i)  Cuiikmjiiimis  damages  are  awarded  when  the  jury 
consider  that  the  action  should  never  havt  been  Ijroufjjht. 
The  defendant  may  have  just  overstepped  the  line,  hut  the 
plaintiff  is  also  somewhat  to  blame  in  the  matter,  or  has 
rushed  into  litigation  unnecessarily  ;  so  he  only  recovers  a 
farthing  or  a  shilling.  There  is  no  necessary  inconsistency 
in  a  jury  finding  that  a  libel  was  written  maliciously  and 
yet  awarding  only  n  farthing  damages.  (Cooke  \.  liroijdeii 
,(■  Co.,  (1HH5)  1  Times  L.  R.  41)7.) 

(ii)  SomiiKil  damages  are  awarded  where  the  action  was 
a  proper  one  to  bring,  but  the  plaintiff  has  not  suffered  any 
special  damage  and  does  not  desire  to  put  money  into  his 
pocket ;  he  has  cleared  his  character,  and  is  content  to 
accept  forty  shillings  and  his  costs. 

(iii)  Suhstitiitiiil  damages  are  awarded  where  the  jury 
ho!u  stly  endeavour,  as  men  of  business,  to  arrive  at  a 
figure  which  will  fairly  compensate  the  plaintiff  for  the 
injury  which  he  has  in  fact  sustained. 

(iv)  ]'i>}(lictirf  or  riirihutonj  or  exemphirij  damages  are 
awarded  where  the  jury  desire  to  mark  their  sense  of  the 
defendant's  conduct,  by  fining  him  to  a  certain  extent ; 
they,  therefore,  ))unish  the  defendant  by  awarding  the 
plaintiff"  damages  in  excess  of  the  amount  which  would  be 
adequate  compensation  for  the  injury  inflicted  on  his 
rei)utation.  Thus,  where  a  letter  was  sent  privately  to 
one  person  only,  on  whom  it  made  no  impression,  the 
jury  yet  awarded  3,000/.  danuiges,  on  the  ground  that 
"there  must  have  been  some  vindictiveness."  (Aduma 
V.  Colmihj,;  (1HH4)  1  Times  L.  K.  at  p.  87.)  It  is  clearly 
competent  to  the  jury  in  a  proper  case  to  find  vindictive 
damages  in  an  action  of  libel  or  slander.  {l.ord  'roints- 
lifiid  v.  Ninilns,  2  Mod.  150;  Hmhleii  v.  .1///.T.'!,  (5  H.  i»i-  N. 
54 ;  30  I..  J.  Kx.  71 ;  11,-11  v.  Midloiul  l!y.  Co.,  10  V.  V>. 
N.  S.  '287  ;  30  L.  .1.  {'.  P.  273 ;  9  W.  R.  012  ;  4  L.  T. 
2w3;  Aioliisuii  v.  Colteil,  (1008)  24  Times  L.  R.  39S».) 
"  The  damages  in  such  an  action  are  not  limited  to  tlif 
amount  of  pecuniary  loss  which   the   plaintiff  is  able  to 
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(Dnth  tC-  Sons  V.  Slu'i>sloii,;  11  App.  Cas.  at  p.  191 ; 
05  L.  J.  P.  C.  51 ;  84  W.  H.  122  ,  55  L.  T.  at  p.  2.) 

Naturally  heavier  damaRes  will  be  awarded  for  a  libel  than  for  a 
slander,  especially  if  the  libel  has  been  published  in  a  newspaper, 
Aa  Best,  C.J.,  said  in  De  Cmp'ujmj  v.  Wflkslei/,  5  Bing.  pp.  40*2— 
106  :    Publication  in  a   newspai)er  may  "  circulate  the  calumny 
through   every  region   of  the  globe.     The  effect  of   this   is  very 
different  from   that   of  the   repetition   of  oral   slander.      In   the 
latter  case,  what  has  been  said  is  known  only  to  a  few  persons, 
and  if  the  statement  be  untrue,  the   imputation   cast   upon   any 
one   may  be  got   rid  of ;    the   report   is   not   heard    of    beyond 
the  circle  in  which  ail  the  parties  are  known,  and  the  veracity 
of  the  accuser,  and   the   previous  character  of  the  accused,  will 
be   properly  estimated.    But  if  the  report   is   to  be  spread  over 
the  world  by  means  of  the  pres.-,  tho  malignant  falsehoods  of  the 
vilest  of  mankind,  which  would  not  receive  the  least  credit  where 
the  author  is  known,  would  make  an  impression  which  it  would 
require  much  time  and  trouble  to  erase,  and  which  it  might   be 
ditiicult,  if  not  impossible,  ever  completely  to  remove.  .  .  .  Before 
he  gave  it  general  notoriety  by  circulating  it  in  print,  he  should 
have  been  prepared  to  prove  its  truth  to  the  letter ;  for  he  had  no 
more  right  to  take  away  the  character  of  the  plaintiff,  without  being 
able  to  prove  the  truth  of  the  charge  that  he  had  made  against  him, 
than  to  take  his  i)roperty  without  being  able  to  justify  the  act  by 
which  he  possessed  himself  of  it.   Indeed,  if  we  rerieet  on  the  degree 
of  suffering  occasioned  by  loss  of  character,  and  compare  it  with  that 
occasioned  by  loss  of  property,  the  amount  of  the  former  injury  far 
exceeds  that  of  the  latter."    (See  ,n,h;  p.  330,  and  the  summing-up 
of  Huddleston,  B.,  in  Kelh/  v.  O'MalUii  awl  oilurs,  (1HH9)  6  Times 
L.  R.  at  p.  64.) 

Again,  as  Lord  Denman,  C'.J.,  points  out  in  9  A.  &  E.  at  p.  '  U), 
the  jury,  when  considerii  g  the  mode  and  extent  of  public  .n', 
should  remember  that  the  indiscriminate  public  sale  of  a  .  .el' 
niflicts  an  irretrievable  injury  on  the  plaiutill's  reputation.  The 
defendant  cannot  afterwards  efficiently  recall  his  statements,  should 
he  desire  to  do  so ;  nor  will  a  contradiction  by  either  parly,  however 
widely  circulated,  reach  all  those  who  have  read  the  libel. 

The  jury  must  assess  tlie  daiuagt's  once  for  all  (<lrttjory  and 
omthn  V.  IfW/,M//.s-.  1  C.  A'  K.  6H8)  ;  no  fro.sh  action  can  he 
brought  for  any  subsequent  damage.   [I'ithrx.  l\;il,  12  Mod. 


;tT(> 


U  E-yKHA  I.   DA  MA  0  KS. 


:     \ 


542;  Bnller's  N.  P.  7  ;    1  Ld.  Rayni.  339,  692;    S.  C.  1 

Salk.  11.)*  They  sliould,  therefore,  take  into  their  con- 
sidenitioii  not  only  the  damage  that  has  accruetl,  but  also 
such  danuige,  if  any,  as  will  arise  in  the  future  from  the 
defendant's  defamatory  words.  {  [miiI  Toinisln'iul  v.  Huijhes, 
2  Mod.  150  ;  hujmm  v.  I.iiirsoti,  (>  Bing.N.  C.  212;  9  C.  &  P. 
32(5.)  They  should  compensate  the  plaintiff  for  ever}-  loss 
which  would  naturally  result  from  the  words  employed  ;  but 
not  for  merely  problematical  damages  that  may  possibly 
happen  but  probably  will  not.  (Per  De  Grey,  C.J.,  in 
Onslow  V.  Horn,;  3  Wils.  188  ;  2  W.  B1.753,  and  Bayley,  B., 
in  Lumhii  v.  .llld>iij,  1  C.  &  J.  305  ;  1  Tyr.  217;  and  see 
Doijleij  V.  ilohiiix,  3  Bing.  N.  ('.  835  ;  5  Scott,  40;  Dailfii 
Main  Collimj  Co.  v.  Mitchell,  11  App.  Cas.  127  ;  55  L.  J.  Q.  B. 
529;  54L.'T.  8H2.) 

Where  the  Statute  of  Limitations  is  relied  on  as  a  defence, 
but  proof  is  given  that  one  copy  was  sold  by  the  defendant 
shortly  before  the  writ  was  issued,  the  judge  is  not  bound, 
it  is  said,  to  direct  the  jury  to  limit  the  damages  to  the 
injury  which  the  plaintiff  may  be  supposed  to  have 
incurred  from  that  single  publication,  but  they  may  take  all 
the  circumstances  into  their  consideration.  (I tithe  of  Itniiis- 
irirk  V.  llomn;  14  Q.  B.  185 ;  19  L.  J.  Q.  B.  20 ;  14  Jnr. 
110;  3C.  fc  K.  10.) 

The  jury  in  assessing  damages  ought  not  to  take  into 
consideration  the  (juestion  of  costs.  That  is  a  matter 
entirely  for  the  judge  dmt,  j).  439).  Unless  he  interferes,  ii 
farthing  will  carry  costs  as  much  as  1,(X)0/.  f  It  is  for 
the  jury,  if  tliey  tind  for  the  plaintiff,  to  say  to  what 
extent  he  has  l)een  damaged,  irrespective  of  the  effect, 
if  any,  which  their  verdict  may  have  on  the  subsequent 
action  of  the  judge.  (Per  Bran  veil,  B.,  L.  K.  1  Q.  B.  (i91, 
()92.  And  see  liest  v.  Osborne,  Garrett  it  Co.,  (189C)  Vl 
Times  L.  B.  419.) 


'■'■  The  rule  is  somewhat  dillereiit  where  the  words  are  not  actiouubie  }>er  «. 

St'O  JJVit,  p.  (il  1. 

t  See,  howeVLT,  the  SluiuK-r  of  Woraon  .\ct,  IS'Jl,  post,  p.  817. 
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II. — Special  Damage  where  the  words  are  not 

ACTIONABLE    i'EIt  SE 

Spiiial  duiiKitje  is  such  a  loss  as  the  law  will  not  presume 
to  have  followed  from  the  defendant's  words,  but  is  the 
actual  and  temporal  loss  in  fact  suffered  by  the  plaintiff. 
This  depends,  in  part  at  least,  on  the  special  circumstances 
of  the  case.  It  must,  therefore,  always  be  explicitly  claimed 
on  the  pleadings,  and  proved  by  evidence  at  the  trial. 

In  most  cases  of  defamation  proof  of  special  damage  is 
not  essential  to  the  right  of  action.    Thus  it  is  not  necessary 
to  prove  special  damage — 
(i)  In  any  action  of  libel. 

(ii)  Whenever  words  spoken  impute  to  the  plaintiff  the 
commission  of  any  indictable  offence, 
(iii)  Or  a  contagious  disease. 

(iv)  Or  disparage  him  in  his  office,  profession  or  trade. 
(v)  Or  im])Ute  unchastity  or  adultery  to  any  woman  or  girl. 
Such  words,  from  their  natural  and  innnediate  tendency 
to  i)roduce  injury,  the  law  adjudges  to  be  defamatory, 
although  no  si)ecial  loss  or  damage  is,  or  can  be,  proved. 
Though  even  in  these  cases,  if  any  special  damage  has  in 
fact  occurred,  the  plaintiff  may  of  course  plead  and  prove 
it,  so  that  it  may  be  superadded  to  the  general  damage 
which  the  law  implies. 

But  in  all  cases  of  slander  not  included  in  any  of  the 
above  classes,  and  in  all  actions  on  the  case,  proof  of  special 
damage  is  essential  to  the  cause  of  action.  "The  actual 
damage  done  is  the  very  gist  of  the  action,"  and  "must  be 
proved  specially  and  with  certainty."  {I'ei-  nir.  in  lliitclitl'e 
V.  Ecus,  [18'.)2'J  2  Q.  B.  at  p.  rySl.)  The  words  do  not, 
upon  the  face  of  them,  import  such  defamation  as  will  of 
course  be  injurious;  it  is  necessary,  therefore,  that  the 
plaintiff  should  aver  and  prove  that  some  particular  damage 
has  in  fact  resulted  from  their  use.  Such  damage  must 
have  accrued  before  action  brought.  A  mere  a|)prehension 
of  future  loss  cannot  constitute  special  damage.     "  I  know 
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of  no  case  where  ever  an  action  for  words  was  grounded 
upon  eventual  damages  whicli  may  possibly  happen  to  a 
man  in  a  future  siluution,"  says  Dp  drey,  C.J..  in  Onslow 
V.  Home,  8  Wils.  1M8 ;  2  W.  Bl.  75:1.  It  must  also  be  the 
natural,  immediate,  and  lega^  fonsecpience  of  the  words 
which  the  defendant  uttered.  {Hev  Iiiiiioltiifss  of  Itnmmjes, 
post,  pp.  406—419.) 

The  special  damage  necessary  to  support  an  action  for 
defamation,  where  the  words  are  net  actionable  in  them- 
selves must  be  the  loss  of  money,  or  of  some  other  material 
tenii>oral  advantage  capabU-  of  being  assessed  in  monetary 
value.  (Chomlnrluiii  v.  Jioijd,  11  Q.  B.  D.  407;  52  L.  J. 
Q.  B.  277;  4b  L.  T.  328.)  The  losis  of  a  marriage,  of 
employment,  of  income,  of  custom,  of  profits,  and  even  of 
gratuitous  entertainment  and  hosjntality,  will  be  special 
damage  if  the  plaintiff  can  show  that  it  was  caused  by  the 
defendant's  words;  but  not  mere  annoyance  or  loss  of  peace 
of  mind,  nor  even  physical  illness  occasioned  by  the 
defamatory  charge.  Such  loss  may  be  either  the  loss  of 
some  right  or  position  already  acquired,  or  the  loss  of 
some  future  benefit  or  a(lvanta.'^e  the  acquisition  of  which 
is  prevented.  Thus,  if  the  defendant  causes  a  servant  to  lose 
his  situation,  or  prevents  his  getting  one — if  he  induces  u 
stranger  to  abstain  from  going  to  the  plaintiff's  shop,  or 
prevents  an  old  customer  from  continuing  to  deal  there — 
in  each  case  that  will  be  sufficient  special  damage. 

Illustratuins. 

Aiithuiiy  Klciick,  cilizi'ii  ;iml  iiu'ii-iT  of  I,iuuloii,  of  tlie  aubatunto  ami 
valiiu  of  ;i,U(Mi/  ,  wiught  Aniif  Davis  in  iimjiii%»('  ;  but  tlif  diifi'iulaiit 
prwmiMiinim  liniid  i'/minis,  aciiisiKl  Iici-  of  iiiciMitiiioncv,  win  ruforc  tlio 
said  Anthony  wholi  rffusml  to  niairy  tho  saiit  Aiuie.  Held,  wulliiit  iil 
spfoial  ilaniagi'.      V't'iiliiit  for  the  |)laiiitiH'  for  '.!IM)  marks. 

Ihiiin  V.   (lurdini;-.   \  Ifcp.    Iti  :    2  Sulk.  (i!M  :     1    lioll.   Abr.   :iS. 
Hulwood  V.  JIir/)khiH.  Cro.  Eliz,  7KT        .,>«<,  p.  413. 
So,  if  a  man  Insc  a  marriage 

Mtitthvw  V.  Craxs,  Cro.  Jac.  Wi'i. 
Svliun  V.  Staff,  Cro.  Jac-.  422. 
A   di'olaralioii   alli'Kt'tl   that   in   riin'i('i|iirini'o  of  lhi>  defendant    slandoiiiii,' 
tku   plaintiff,    a   disscntinj;   ministtT,   his   con^rr^ation  'diminished  ;     but 
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this  was  held  iiuuttifieut,  an  it  did  not  appear  that  the  plaint  iff  ludt  any 
vmuliimeiit   thi-reby. 

llopwood   V.    Thurn.   N   ('.    ]{.    2!»:i  ;      lU    L.   .J.    U.    I'.    Ul  :      14 

Jur.  87 
But  wo  llarthi/  v.  Herring.  «  T.  It.  i;H»,  poitt.  p.  'im. 
"  If  II  diviiii'  is  to  In-  pii'Sfutod  to  a  buiioKci.'.  anil  one,  to  ilot'cat  liim 
of  it.  suy.s  to  till'  patiiiii,  'that  hi'  is  a  hrn'tic,  or  a  bastard,  or  lliat  hti 
iA  t'XL'oniiiiunirati'd,'  iiy  which  tlii'  patron  rcfusfn  to  prpsent  Iiini  (as  hu 
well  might  if  the  iuipututions  witu  tiuu).  and  hi'  loses  his  profciiiient, 
ho  shall  havr  liiei  action  on  tho  case  for  thu^o  slandxrs  lending  lo  such 
end." 

Diiiis  V.   Oiirdinrr,  A   Itcp.    I". 
Loss  of  a   sitnalioii    will   constiluto  spiH.'ial   daniagi'. 

ilurtin  V.  S/rong.  r,  A.  &  E.  5;13  ;     I  \.  &  I'.  •_>'.)  :    •'  U.  &  \V. 

RiimDiy  V.   H',bb  it  ux..  11  L.  J.  C.   I'.   1;'9  ;    Car.  &  M.    104. 
Or  of  n  ch:ii)liiincy. 

Payne  v.  tti'uwmorris,  \   Lev.  248. 
If,  however,  the  dismissal  from  service  bo  colourable  only,  tho  master 
iutendiMf;  lo  take  the  plaintiti  back  again,  as  soon  as  the  ai  tion  is  over, 
and    having    disiniss.sl    him    solely    in    order    that    h.-   might    ^hi.w    speiiul 
damage  at   the   trial  :     this   is   no   evid.-nee   that    tho   plaintills    loputalioii 
has    been    impaired,    but    rather    tho    contrary.       If,    tlierefon",    no    other 
special  damage  can  be  proved,  tho  plaintiff  must   fail  in  his  action. 
Coward  v.   M'vlUiiglon,  7  P.  &   P.  5;il. 
If  a   man  be   refused  employment   through   the  ilefeudaiit's  slander,   this 
is  HulHcient  special  damage. 

fitcrry  v.  Foreman.  2  ('.  &  P.  .'I'J'J. 
So,   if   a    person   who   formerly    hiul   d.'alt    with   the  plaintiff   on   creilit 
refu.ses,  in  conse(iuence  of  the  defendant's  words,  to  deliver  to  the  plaintiff 
certain  goods  hf  had  ordered  until  tho  plaintitT  has  paid  for  them. 

llruwn   V.    Smitli,    13   C.    B.    5<JC  ;     22   L.   .J.   C     P     151  •     17 

.Inr.  807  ;     1  C.  L.   R.   4. 
Kihj  V.   Watia,  8  C.  &  P.  614. 
So,  if  the  agent  of  a  certain   tirm  going  to  deal   with  tho  plaintiff   l)o 
stopped   and    dissuade*!    by    the   defendant,    and    this,   although    such   linn 
subsequently   became   bankrupt,   and   paid    but    Via.    (irf.    i„   the  i',   so   Hmfc 
hud  the  plaintiff  obtained  the  order  ho  would  have  lost  money  by   it. 
.S'/orcy  V.  Chatlands,  8  C.  &  P.   2;S4. 
Tho  loss  of  the  hospitality  of  friends  gratuitously  afforded  is  ^ullieien'. 
special  damage. 

Jfoore  V.   Meagher.  1   Taunt.   .'19  ;     .3  .Smith,   1.1.5. 
DavU's  and   wife  v.   Solomon,   L.   J!.    7  Q,    D.    ((o  •      ||    r^    ,j 
(1.  B.  10  ;    20  W.  I{.   1(57  :    25  L.  T.   799. 
So  is  the  los,-:  of  any  gratuity  or  present,  if  it  be  clear  that  the  slander 
alone  prevented   its  receipt. 

liracehridge  v.    Watson.  Lilly,  Entr.  01. 
Hartley  v.   Herring,  8  T.   R.    l:JO. 
In  con.sequ.'nce  of  the  defendant's   words,  a   friend   who  had   previously 
voluntarily   promised  to  give  the  plaintiff,  a  married   woman,  money  tli 
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enablo  her  to  join  her  huitband  in  Australia,  whithar  hu  hod  emigrututl 
thrco  ycurM  bt-fore,  rofusinl  to  do  so.  llitd,  suHicii'iit  spe<:iul  duiuugn. 
Ciiicoriin  iiml  irifi-  v.  Ci>rritran,  7  Jr.  (J.  L.  It.  -72. 
Tint  difi'iidiiiit  xaid  of  a  niiiiiii'il  mini  (hat  ho  hail  li:iil  two  lia-^tiirils  : 
"  by  rta-ioii  of  whioli  words  diriiiiiil  uro.'^i;  h<  Iwcoii  him  uml  Iiih  wife,  uml 
tlioy  were  likely  to  huvo  l«'fii  divorcod."  IIM,  that  thi<  cimstitutetl  iiu 
xpi'cial  damage. 

liarmund'a  ('a»p,  do.  Jaf.  473. 
Thu  plaiiitill'  waa  a  caiididati'  for  iiirintxTMhip  irf  tin'  HefDrin  t.'luli.  Iml 
upon  u  ballot  of  the  mumlxTH  was  not  cleiti-'d  ;  »nlwci|ni'iitly  a  miuling 
of  thi-  memlHTs  wa.f  callc*!  to  t-on.fidor  an  aiUsralion  of  the  ruluj  jegurd- 
ing  till)  election  of  members  ;  before  the  day  lixed  for  the  mei  tin;?,  (ho 
defendant  spoke  certain  wonl.s  eoneorning  tho  plaintilT  which,  "  induicd 
or  contributed  to  imlueing  a  majority  of  the  members  of  tho  cluti  to 
rutaiu  the  regulations  under  which  (ho  plaintilT  had  bi-on  rejictcsd,  and 
thereby  prevented  the  plaintiff  from  again  seeking  to  bo  elected  to  the 
club."  I/cld,  that  the  damage  allit;''<l  »»■•<  not  in-euniary  or  capable  of 
being  estimated  in  money,  and  was  nut  the  natural  and  probable  con- 
sequence of  the  di»fi'nilant's  words, 

Vhamhi-rhiin  v.  Am/i/,  II  <i.  H.  D.    4(t7  ;    ".ll  I..  .J.  <1.  H.  277  ; 

Q.  15.  V.n  ,    «5  W.  U.  'yl')  :  70  L.  T.  VX)  ;  nnte,  p.  108. 

So  where  the  wiird.-*  are  not  actionable  per  ac,  and  no  pecuniary  Jamago 

ha.s   followed,   no  (-(impensation   ean   Im;  givon   for  outraged   feelings,  iiui' 

for  .sickness   induood   by    sueh   mental   ilistriws.   oven   (hough   followed   by 

a  doctor's  bill. 

Allsnp  V.  .'l//»op,  r,  It.  *  N.  5.H  ;    29  L.  J.  ,K.\.  315  ; 

N.  S.  433  ;    8  W.  R.   119  ;    30  L.  T.  (Old  S.)  290. 
Lynch   v.    Kniffhl  and   wife,  9  II.   L.   C.   577  ;     8  Jur 

724  ;    5  L.  T.  291. 
Vicloiian  Unihraifn  Commixnioni'rs  v.  Coiilliis,  l;l  App.  Ca^.  222  ; 
67   L.   .1.    r.   ('.   09;     37  W.   K.    129;     58   L.   T.    390;     .iJ 
J.  r.  500. 
Hut  .sw  Wilkinson  v.   Doirnlon.  [1897|  2  (i.  B.  57  ;    00  I- 

Q.  B.  493  ;    45  W.  K.  525  ;    70  I>.  T.  493  ;    anV^  p.  108. 
Ihili.-i,  V.  Whito  <<■  Son.i.  11901]  2  K.  B.  069  ;    70  L.  .J.  K 
837  ;    50  W.  U.  76  ;    85  L.  T.   126. 
I.OS.S  of  (he  ronvtrtiiim  of  a  husband  or  of  a  wife  is  special  ilamagn. 
Per  Lord^  Campbell  and  Clranworlh  in 

L,i/ncJi  V.   Knight  and  vif,:  '.»  11.   L.  0.  at  p.  589. 

M'inimnii'  v.   Orff niton/:.  (I7f."))  Wille.s'  Hep.   (Common  I'leris") 

577. 
Smifh  V.  Kat/r  and  annfhrr,  (1904)  20  Times  I,.  It.  261. 
But  not  me-ely  of  the  sorirty  i»f  friends  and  neij^hbours. 
JUfdhiirst  V.  liidiim.  cite<l  in  1  Siderfin,  397. 
Barnes  v.    Priidlin   nr   liruddvl.    1    Lev.   201  ;     1   Sid.    390  ;     I 
Ventr.  4  :    2  Keb    451. 
Ilenoe,  oven  the  faet  that  the  iilaintiti  has  l>een  expelliKl  from  a  religi"ii< 
society  of  which  she  was  a  member,  will  not  con.sfcituto  spiM^ial  damage. 
Jinhcrts   ri   ii.r.    v.    Robrrti.  5  B.   &  S.    384  ;     33   L.   J.   Q 
249  ;    10  Jur.  X.  S.  1027  ;    12  W.  B.  909  ;    10  L.  T.  002. 
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Though  IT"  r?  is  an  old  case  in  which  a  vicar  in  open  church  falsely 
di't^'lttrod  tfiiu  Mil.'  plaintiff,  onu  uf  bin  pariithionors,  won  ox(xrmmunicatv<d, 
iiiid  refustHl  to  ci'lubrato  divine  service  till  the  plaintiff  dopirlud  out  u£ 
Ih"  church  whereby  the  plaintiff  was  compullud  to  quit  the  church,  uud 
was  scandaliao'd,  and  was  hindered  of  hearing  divine  icrvicu  for  a  lung* 
liriiii  ;    nnd  it  waa  held  that  an  action  lay. 

Itainabas  v.   Traunler,  (1041)   1   Vin.   Abr.   390. 
This  cast  was  not  citf«l  to  the  Court  in  Rohnrtn  v.  Robertt. 
Till'  plaintiff  alleged  that  in  consequence  of  the  dofendant's  words  "  sho 
hud   .suffered   considerable    annoyance,    trouble,   disgrace,    loss   of    friends, 
credit,  iiiul  repututiou."     Uild,  that  this  wa-i  no  spin  ial  damage. 

ir.'Won  v.   De  Bathe,  33  W.  U.   328  ;     H  Q.   U.  D.   33'J  ;    34 
L.  J.  Q.  B.   113;    53  L.  T.  520. 

So  in  Ireland. 

The  plaintiff  alleged  that  she  had  been  a  iiovico  in  a  convent,  and  left 
in  order  to  nur.-e  a  sick  relativo  ;  that  -lotendant  said  she  had  loft  because 
she  was  fni'gnant  ;  wIk  reby  the  plaintiff  alleged  she  wu.s  prevented  from 
returning  to  the  convent  and  becoming  a  nun,  when  she  would  have  been 
maintained  and  supported  by  the  society  ;  and  had  also  Ixjen  brought 
into  di.-igrace  among  her  ii<  ighbours  and  friends,  and  had  been  deprived 
dl'  and  ceased  to  receive  their  hospitality.  Jlvld.  that  no  action  lay,  as 
the  plaliitift  was  neither  a  nun  nor  a  novice  at  the  time  the  words  woro 
spoken,  and  there  waK  no  evidence  of  .special  damage  sullicient  in  law  to 
maintain  the  action. 

Dwycr  v.  Median,  18  L.  B.  Ir.   138. 

The  law  is  the  same  in  America. 

The  refu.-.il  of  civil  entertainment  at  a  public-house  was  held  sutlicient 
spei  iai  damage. 

Ohnshd  V.  1/iller,  1  Wend.  50C. 

So  was  the  fact  that  the  pluntiff  was  turned  aw.iy  from  the  house  of 
her  uncle,  where  she  had  previously  been  a  welriinie  visitor,  and  charged 
not  til  return  til'  •-lie  had  cleared  her  ehnvaitor. 
Wiliiums  V.   mil.  VJ  Wend.   305. 

So  was  the  circumstance  that  persons  who  had  been   in  the  habit   of  so 
doing  refused  any  Ioii{,-.'r  to  provide  food  and  clothing  for  the  jilaintiff. 
Uiach  V.  UaiiHii/.  2  Hill  (N.  V),  .109. 

The  defendant  told  Neiper  that  the  plaintiff  ...mmitted  adultery  with 
Jfrs.  Fuller.  N.iper  hatl  married  Afrs.  Fuller's  sisti'r,  and  was  an  inti- 
mate friend  of  the  plaintiff's.  Neiper  thought  it  his  duly  to  tell  tho 
plaintiff  what  pi-ople  were  saying  of  him.  The  plaintiff,  who  was  homing 
at  the  time,  turned  pale,  felt  bad.  Hung  down  his  hoe,  and  Iirft  tho 
field;  lo.st  liis  app.  lite,  turned  nielanelioly.  eiiulil  imt  work  .'is  he  used 
to,  and  had  to  hire  more  help.  //eW.  that  such  mental  dislres.s  nnd 
physical  illne.ss  were  not  sulli.ienl  to  iini-liliite  -peeial  damage  ;  f„r  they 
did  not  nsull  from  any  injury  to  the  plainfiffs  repnfjition,  which  had 
affected  the  conduct  of  others  tow.inls  him.  The  Court  said,  in  giving 
judgment,  "  It  would  be  highly  impolitic  to  hold  all  language,  wounding 
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th«  fwlings  (uiil  afFoctini;  uiitavourably  the  hnuith  ami  ability  to  laliour, 
of  unothir.  a  s'>""'>'  "f  a«tii>-i  :  for  that  would  Im'  to  liiako  thi'  right 
of  action  il<|)«Mil  often  upon  w  ii.tli.r  the  - 'iisiliililii'g  of  «  piirxon  H|Mikou 
of  an-  iiiMily  ixtiliMl  or  lliorwiiM',  hi-'  struni?th  of  mind  to  diuregard 
ahusivi*  iiif-ultiiijf  ri'Miarks  i  iini'crnini,'  Inni,  and  \n*  pliyniial  stii  M>;th  and 
ahilily  to  Iwiir  tli>'ni.  Words  wliirh  woul<l  niak"  liardlv  an  iniprrnMion  on 
mont  piTson.-i,  and  would  Im'  tlion>:lit  l)y  lli'Mn,  ami  s)ir)uld  Im'  liy  all,  un- 
deserving of  notice,  niiiilit  bo  t'xeeodiii(,'ly  p;iinful  to  sDnie.  (iccaitioninK 
sickneHs  and  an  interrupt  ion  ot  abihiv  to  attend  to  tK"ir  orilinary 
avocations." 

■/''■ri//7/»'7.c  v.    M   niila.  W  Smith   (IT   N.    V.    I.'.),  •'>  1.  overrnlini: 

Itrniil   V.    Tiiirsli'i.   Ill  Wend.    U'lll.   and  Fuller  v.   Fcnner,   Hi 

Burl..    Iia.l. 

So,  too,  a  husband  cano'il   maintain  an  ailinii  for  the   lo*-^  of  hi*  wif'   " 

nrvirpM  caused  l)y  illne<s  nr  mental  dnpre-i^ion   resultinir  fmm  dofamatory 

words  not    .irtionable  per  up  brins;  spoken   of   her  by  the  defendant.      For 

the   wife,    if   Milf.  eould    ha\e    inaiiilainial    no   aition.      "Tile    laeililv    with 

whieh  a  right    to  damau'e«  lould  be  eHt.ablisliid   by   pn-temleil    illni-.-s  wheiii 

none    exi.-'l>'.    i-onstituti's   a    soriou-<    iibi.ition    l<>    niieli    an    aetmn   u.i    ttiis.*-' 

I'.-r  Denio,  J.,  in 

h'ilnon  V.  anii.(ts:,H)  ;',.s,iiii|,  (17  N.  V    1!.).   t  t'l. 

Jint  it  is  not  suftifient  for  tli»'  idiiiiitiff  iiHTflv  to  |»rovi' 
tli»<  cxistciicf  of  siu'h  a  loss;  lu*  must  {^o  fintlier  uimI  show 
clfiirly  that  tlif  Iohs  is  the  diroct  result  of  the  defeiidant's 
vvoifls,  iiiid  not  the  fonse(|ueni'e  of  some  iiulependerit  act. 
some  spontaneous  resolve, of  u third  |)erson.  (See  /(os7,j).4()<'. i 
As  II  rule,  where  the  words  arc  not  actionahle  /»«;•  si\  he  can 
onlv  do  this  hy  callirif^  as  his  witnesses  iit  the  trial  thi 
persons  who  ceased  to  employ  him.  or  who  were  prevented 
hy  the  defendant  from  dealing?  with  him;  and  they  mast 
state  in  the  box  their  reason  for  not  employing  or  not 
dealing  with  the  plaintiff.  Else  it  will  not  he  clear  that  they 
did  so  in  consetpieiu-e  of  the  defendant's  words  ;  their  con- 
duct might  well  he  due  to  some  other  <iiuse.  (IVr  Ijord 
Kenyon,  C.J.,  in  .hhleii  v.  llmiinon,  1  Ksp.  at  p.  50;  per 
Best,  C'..l.,  in  77/^  v.  I'aisons,  2  ('.  &  P.  201.)  Hut  it  is  not 
alwiiys  necessary  for  the  |)laintifT  to  call  as  his  witnesses 
those  who  have  ceased  to  deal  with  him.  He  may  he  able 
to  show  hy  his  account-hooks  or  otherwise,  a  general 
diminution  of  business  as  distinct  from  the  loss  of  j...-ticular 
known  customers  or  promised  orders.  He  has  still  to  con- 
nect that  diminution  of  business  with  the  defendant's  words. 


o.H!^  I.:    Hr-'-.iSEs- 
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Such  a  ('onnection     nay  soi,   -times  he  establisf  pd  hv  the 
nature  of  the  word    ihemseh  Where  th.  defendant  haH 

jniblishe*}  ,i  tiitemcf*  iihout  ti,-^  plaintiff's  hnsinesH,  whic-h 
if«  iiitend«'(l  or  n-asunahly  calcnhited  to  pnxhice,  and  in 
the  o-dinary  cours*-  of  tlirnys  d(M!s  |;ri.(hi<»*, a  f,'eneral  loss 
of  ImninesH,  evid»MH'p  of  Hn<h  loss  of  hu^iness  is  adniissihir, 
and  sufficient  h|tecial  damage  to  support  the  action,  although 
the  words  are  not  actiauiihlr  pn-  s,\  and  allhoiiKh  no  specific 
evident  .■  is  given  at  the  trial  of  the  loss  of  ai.v  particular 
customer  or  order  hy  reason  of  such  puhli,ation.  (lUthUti 
V.  Hr.,,,..  [1MJI-2J  -i  (,)  J^,  .Vi4  ;  f.l  L.  .1.  (^.  H.  5:^^',;  10  W.  K. 
07H:  (->(>  i..  T.  7!M.i 

Xott'  the  .li>riiKtioii  l.t-lweeii  thu  loci  of  imUvidiial  eust.jiucr    ami 
a  Renerui  iliir/iiiaiiori  ill  unnuil  profits      L.*^  of  cuHtom  must  !«■ 
speciticiilly  iilieKPtl ;   the  eiist(.iu«rH*  mi,     ,  must  b«>  stated  on  tht 
plemlinRs,  oi    ;ii  ilio  |.  niujiilars ;  un.l  tiiey  must  he  called  at    he 
trial  to  state  ,  h_\  \\\v\  ,    ,ise<!     ,  -le.ii  \vil!i  the  pliiiiititf.     A  «enerBl 
loss  of  husiiiess,  (III  the  oihur  Im  h1,  is  prov.* :  liy  the  piaiiititT  him- 
self :  he  produces  his  l..,..l.s,  and  ^h.n^    that  fewer  onlcrs  haw  been 
rective.1.  ami  less  pn.tii  uiiid.',  sinci.  the  word-  were  puhhshed  than 
bef.jre.     This  is  not  nece...s,iry  wh.  re  the  words  are  actionable  ,«■/•  «,■ .. 
for  the  law  presumes  that  Huch  words  must  injure  the  plaintiff  in 
his  busmess  ;  and  there  is  i.o  nee.l,  therefore,  for  him  to  call  such 
evidence.      An.l         has  been    .lecided  that    where   the    words    in 
their  very  nature  a,e  "  intei   led  or  reasonably  likely  to  ptoduc.^, 
and  which  in  the  ordinary  course  of  things  do  produce,  a  ^'f. 
loss  of  laisiness,"  im  iiuther  evidonee  is  necessary  to  conne'-     i:-. 
decline  m  the  plaintitrs  business  with  the  defendant's  words.    (Fee 
liiitrliji,'  V.   /•;;■«»/,.  ^„,,n,.)     lint  in   all  other  eases  of  words  not 
actionahle    /„■,•   »r,  nonie    evidence  must  be  given  to  connect  the 
plaintiff's  loss  of  busint-s  with  the  defendarfs  words. 

Special  damage  must  always  he  explicitly  claimed  and 
particulars  given  on  the  i-leadings.  It  must  he  alleged 
witri  certainty  and  precision.  If  the  plaintiff  relies  on  the 
loss  of  particular  customers,  he  must  set  out  their  names  in 
the  Statement  of  Claim.  Tf  he  relies  on  n  diminution  in 
the  profits  of  his  business,  he  must  state  on  his  pleading 
the  fact  that  he  hit:    lo.^t  piotiis,  shewing  hy  figures  how 
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nvT-h  he  alleges  he  has  lost.     See  Precedents,  Nos.   12, 
16,  17. 

"  The  character  of  the  acts  themselves  which  produce  the  damage, 
and  the  circumstances  under  which  these  acts  are  done,  must  regulate 
the  degree  of  certainty  and  particularity  with  which  the  damage 
done  ought  to  he  stated  and  proved.  As  much  certainty  and  par- 
ticularity must  he  insisted  on,  Ixjth  in  pleading  and  proof  of  damage, 
as  is  reasonable,  having  regard  to  the  circumstances  and  to  the 
nature  of  the  acts  themselves  by  which  the  damage  is  done.  To 
insist  upon  less  would  be  to  relax  old  and  intelligible  principles. 
To  insist  upon  more  would  be  the  vainest  pedantry."  (Per  cur.  in 
Ilatdiffe  V.  Krans,  [1892]  2  Q.  B.  -.t  pp.  532,  533.) 

IlhiMrittiimt. 

Tlio  plaintiff  alleged  that  in  consoquonco  of  the  dofemlaiit's  slander, 
sho  had  "  lost  soveral  suitors."  This  was  hold  too  general  an  allega- 
tion ;  for  the  nani(<s  uf  the  suitors,  if  (hero  were  any,  could  hardly  havo 
escaped   the  plaintiff's   memory. 

Barnes  v.   Prudlin.  rel  BniJdi-l,  1  Sid.   390  ;     1  Vontr.   4  ;     1 

Lev.  261  ;    2  Keb.  451. 
Sec  also,  Hunl  v.  Jours,  Cro.  Jac.   499. 

Davies  and  wife  v.   Solomon,  L.   1{.    7  Q.   B.    112;     41   L.  J. 

Q.  B.   10  ;    20  \V.  1{.    107  ;    25  L.  T.   799. 

The    defendant    spoke    words    not    slanderous    per    ne    of    a    dissenting 

minister,   who  averred   that   liis  eongrigation  diminisliod   in  i;onscqucnco. 

If  eld.  too  general  an   averment   to  const  it  ut<^<  sppKial   damage,  the  names 

of  the  absent<ws  not  boini,  given. 

lIo}Hiw>d   V.    Thorn,   N  V.    li.    29:!  ;     l'.»    L.   J.   C.    I'.    94  ;     14 
.lur.   87. 
iSueli  an  avernnnt  would  have  been  sutliiii'nt.  hail  the  words  been  spokeu 
of  the  plaintiff  in  the  way  of  his  oltice.  and  .so  aetionable  per  ae. 
Hartley  v.    Herring.  8  T.    K.    KiO. 
".Suppose    a    biscuit    baker    in    Ifegenl   Strot^t    is    slandered    by    a    ru  lu 
saying   his   biscuits   are   poisoned,    and    in   ronsei|U(>iii'o   no   one   i-nlers   liis 
shop.     He  cannot  complain  of  the  loss  of  any   iwrtieular  custonnTs,  for 
he  does  not  know  them,  and  how  hard  and  unjust  it  woubl  be  if  ho  couM 
not   prove    the   fact   of    the   loss    under   a   general    alleg;ition    of    loss   nt' 
custom."     Per  Martin,  B.,  in 

Kran.i  v.  Iltirrien.  2<i  T..  ^.  Kx.  ;12. 
.\n\\  see  U'./.v.s-  V.  Whillrmure.  .i.s  Miilliil.tn,  iWO. 
The  (b'fenibinl  prinlid  :ind  publislie<l  In  hi--  iiittspaper  tlia*  tie'  plainlilT 
had  given  up  business.  :irid  llml  liis  tiini  had  ee,is,.d  to  e.\i-f.  Tins'- 
words  were  not  actionable  per  to.-  but  lliey  were  cb-nrly  ealculatpd  l.i 
injure,  and  had  in  fact  injurcMl,  the  plaintiff's  biisini-ss,  and  the  dnlVu- 
dant   must   have   known    thai    in    all    reasonable    piobability   iJi^-y   would 
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oflhl  w„h!  '  r?  '"'  P'"".'"  ""^  diminished  .,i„co  tho  publication 

of  tho  words  ;  but  gave  no  Bpeciflo  evidonco  otf  tho  low  of  any  particular 
customer  or  order.  Held,  that  such  evidence  was  i„  tho  special  ci^umr 
stances  of  the  case  sufficient  to  sustain  the  action. 

Satdiffe  V.  Evant,  [1892]  2  Q.  B.  524  ;    61  L.  J    Q    B    535  • 
40  W.  K.  378  ;    66  L.  T.  794  ;    56  J.  P    837  ' 

ll^"J"*r!T  °'  '''""'^'  "*  ^'•^  P''''"«ff'^  t'"«  to  an  advowson,  it  wa, 
alleged  that  by  reason  of  tho  defondanfs  words  tho  plaintiff  <^,  xZ 
d.re.1  m  tho  salo  of  his  advowson."  It  wa«  not  alleged  that  any  one  w*s 
m  actual  treaty  to  purchase  it.  or  that  any  onn  who  intondcl  ^o  l.uy  T 
was  m  communication  with  tho  plaintiff.  Held,  that  no  action  lay,  for 
want  of  special  damage.  ^' 

Ttuburgh  v.  Day.  (1618)  Cro.  .Tac.   484 

But  where  the  defendant  slandered  tho  plaintiff's  title  in  tho  auction- 
room  while  the  sale  was  proceeding,  and  thereupon  "the  bidding  im- 
modiatoly  cea»..l,  divers  poisons  who  would  have  purchased  left  the  room, 
and  tho  o^state  ren.amod  unsol,«,"  tho  objection  that  the  names  of  tho 
prrsons  who  would  have  purchased  should  have  boon  .spocifted,  wa.s"oa8iIy 
answered  thus:  "  th.at  in  the  nature  of  this  tran«act;on  it  was  m^ 
possible  to  specify  names.  The  injury  complained  at  is  that  the  bidding 
»as  thereby  prevented  and  stopt.  No  one  can  t«ll  who  would  have  bid 
t  eoJd^rb  w"°'-  "^^^  »-«-.-->:  and  everybody  wont  awt: 
had  not  been  thus  put  an  end  to." 

Hargrove  v.  Le  BrHon.  n769)  4  Burr,  at  p.  2424. 

The  law  is  the  same  in  America. 

The  plaintiff  alleged  that  the  -iefendanfs  words  ha.1   -  i„jure<l  her  in 

'"T.       iiiis  was  held  to  discio.so  no  sp,.<ial  .lam.Tge 

Ba^ell  V.  Elmore.  48  N.   Y.   ]{.   .',.i3  ;    «5   Barb    (P7 
UetHlcr  V.   liroirn,  (i  Neb    2.54 

nngiihours  an<l   her  former  asM.ciat^s,  .ind   turnn."   „„t  of  ,I,M,rs  "     ' 
Pottihone  v.    Simpson,  60   Barb     49'> 
A  general  allegation  that  by  rea....,  of  the  d.rfendanfs  a.t..  the  pl..i„,iff 

:t  S  zEt."  ""^ " '-''  - "  —  -^^'"-  ^■--  ^- 

Cook  V.  Cook.  100  Mass.    194. 
Pollard  V.  Lyon.  1  Otto  (91  U.  S.),  225. 
So  in  Austrah'n. 

lint  (hn  1       V«  .  P  ''"'"■•M.-.   a«  n,.t  aff.y.(i„™  ,,|,.,i,„,ir  i,,   his   l,r,„|r 

lit  .he  plaintiff  I.av.ng  .Ul.^.,!  ,ha.,  by  .....s.,,.  of  the  w,.nls,  p,- ,1 '   wLi 
ua,^d^t«  frequent  h.s  restaurant  ceased  to  deal  with  him.  it  was  he'd  tie 
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special  damage  ma-lo  (ho  wor.ln  actional.lo,  and  that  tl.n  special  damage 
was  suffirionflv  i.llcg.<l,  that  tlin  caso.  of  fro-nimt^TB  ..f  (li.'atr.-,,  moml«.rii 
of  oongrrsations.  and  travrll.TS  using  an  ini.,  w.-ro  ox.'cptions  to  the 
rule   rpquirins   111"   nairiM   of  tlio  customers   lost  to   l>o   set  forth. 

Brndt,  V.   Ynnldon.  Kerfcril  &  Hox's  Digest  of  Victoria  t'asos, 
709  ;     Mflbourne  Aigun   Heporto,  0  Sept.    1867,  sad  qittrre. 

Special  damage  must  he  strictly  proved  at  the  trial. 
Where  the  words  are  not  actionable  /»«■/•  .sc,  the  plaintiff  will 
l)e  conlined  to  the  si)ecial  damage  laid;  he  must  prove 
that,  or  fail :  as  there  are  no  general  damages  to  which 
he  can  have  recourse.  And  when  special  damage  is 
])roved.  the  jnrv  shonld  stictly  find  a  verdict  for  the 
amount  of  such  special  damage  merely.  They  ought  not 
to  compensate  the  plaintiff  for  pain,  mental  anxiety,  or  a 
general  loss  of  reputation,  hut  shonld  confine  their  assess- 
ment to  the  actual  pecuniary  loss  that  has  heen  alleged  and 
proved.  ( />/.'•<•«  v.  Smith,  5  H.  A'  N.  450 ;  25)  L.  -I.  Kx.  1'25.| 
This  rule,  however,  is  frequently  neglected  in  practice  ;  and 
as  soon  as  mni  special  damage  is  proved,  the  words  are 
treated  as  though  they  were  actionahle  ixr  s,:  It  has  now 
heen  decided  that  a  second  action  will  lie  for  fresh  special 
damage,  in  cases  where  special  damage  is  part  of  the  cause 
of  action.  (C'f.  ('nimhie  v.  IVitllsnid  Locul  lloaii],  [1H511] 
1  Q.  13.  008  ;  ()U  L.  J.  Q.  B.  mvi ;  04  L.  T.  490  ;  and  \\,st 
Lmih  Citllirni  ('.».,  Ltd.  v.  Tmuiirdp  and  Ihimiismi,  Ltii, 
[1«»0H]  A.  ('.  27  ;  77  L.  J.  Ch.  102;  OS  L.  T.  4;   and  see 

post,  p.  oil.) 

Illiistiiitiiin-i. 

Dawes  intended  to  eniplciy  tlie  plainlitl".  a  -iir^reon  and  aocouelieiii .  it, 
his  wife's  u|ipioaehing  ennfinement.  Imt  t'.e  defendant  told  Da«>'s  llnl 
(lie  |>l:iiiitin"s  female  servant  hiv'  had  a  ehild  l>y  the  pliiiiililT  :  D:i«.s 
innse(|uently  de<'ided  net  te  employ  thi'  j  laintitT  :  Dawes  told  his  iiintli.r 
anil  his  wife's  sist«r  what  the  defenilant  had  saiil,  and  roiiseqiiently  I  lie 
plainlitl's  praotiee  fell  oil  t(>iisidi>ralily  among  Dawes'  friends  and  in - 
(|uuintatieen  anil  others.  The  fee  fur  (.no  ej)nliiiom(>nt  was  a  guiiiiM. 
Jlild.  tliat  the  plaintiir  w.i-  enlitled  to  more  Ihaii  the  one  guinea  ;  llio 
iury  shiPilld  give  him  such  a  -inii  a-  llev  e.m-idi  reil  Dawes'  <nsli>iu  \v;i- 
worth  to  him;  hut  that  th"  plaiiitilT  elinily  e,.iild  net  r.  .ever  anylhiMS 
for  the  geni-ral  decline  i>f  his  Im^iiiess.  whieh  wii.  e;iil>ed  liy  I  he  \"is-n> 
of  Dawes'  moflur  and  sister-in-law. 

nia-on  V.  Smifli.  r,  II.  &  \     IVl  ;    29  1,.  .1.   Ex    lUV 


nonns  AfrinxAnir.  pee  se.  ^^ 

Tlio  plai'ritiff   invr>nt«l   a   now   port.il)lo   ramfr,!,   and   nmrrd    it    to   A 

wl.o    «u«    willing   to   soil    it   U,   tlu,   p„l,li,.  ;     l.nt    tl, ,„„,|,.„,     .v,,,..,;' 

statvU  to  A.  that  it  wa-  an  iMfiin-Hnu-nt  ..f  lii.,  p„t..Ml.  A  's  i>r...vtii- 
lions  with  tho  plaintiff  w.-r.;  (•ons,.,,uontlv  l.rok.-n  ..IT.  //,./,/  that  tho 
plauiliH   waa  entitk-U  to  nx.-.,v..r  ;     that  tho  proper  measure  of  .lama-es 

was  th.-  profits  which  tho  plaintiff  w„uM  hav ivo.1  fn.ni  the  proposed 

contract,  .f  it  had  b.v-n  ..arrie.l  out,  durin^j  su.h  period  a>  the  d.>fen,lant'8 
threats  still  operated  to  deter  A.  from  dealing,-  with  the  i-laintiff  ■  l,„t 
that  the  plaintiff  could  not  claim  in  respect  of  anv  prulils  whi.h  'mJKht 
have  l..sn  earn.,><l  under  the  .-ontr.uit  after  th.,  Iilii.-ati„i.  was  over  and 
when  all  apprehension  of  interference  by  111..  .l..feii.laiil    was  r..move.'l. 

Skinnrr  d-  Ci.    v.    Shi-if  rf-   Vn.    or    I'rmi    |l«')l]   '>   C'h      )8I  • 
63  L.  J.  Ch.  820;     71   L.  T.   HO;    m  |{,   .,.-,j.     "        '    '       ' 
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HI.— Special  Damagk   where  the  womds  aue  actionable 

I'EU  SK. 

Where  special  dainaHe  is  not  essential  to  the  action,  it 
may  still  of  eonrse  he  proved  at  the  trial  to  increase  the 
iiiiioniit  of  the  (lania<,'es,  if  it  has  heen  proj)erlv  pleaded. 
The  same  particiilarily  is  re.piir.'d  whether  the  "words  he 
actionable  /,,r  .sr  ,„•  not.  So,  too,  the  plaintitt'  must  still 
prove  that  the  s])ecial  damaf,'e  alle^'ed  is  the  direct  result  of 
the  defendant's  words,  and  not  of  anv  repetition  of  them  by 
.•thers.  ( Tmuu-Uf-  v.  .1/o.s.s,  ;•{  C.  k  K.  M8  ;  Hiv.l  v.  (umUnn, 
3  F.  ^-  F.  257.)  Jiiit  in  other  respects  the  law  is  not  (jnite 
so  strict  as  to  what  constitutes  special  damage  in  the  lirst 
case  as  in  the  second. 

'riiiis.  where   the   words   ai(>   ,/«/   actionable  /„r   .r,   we 
liiive  seen  that  m.-ntal  distress,  ilhu-ss.  exi-ulsion   from   a 
lyhgious  soci(.ty.  .tc.   do   not  constitute   special    dama.-c 
I '.lit  where  the  words  are  actionable  /..»■  s,.,  the  jury  jnay 
take  such    matters    into    their   consideration    in  '  awardin'J 
<laina<,v.s.     -Mental  pain  or  anxiety  the  law  cannot  value, 
i'lid  does  not  pretend  to  redress,  when   the   unlawful   act 
(•ompainedof  causes  th<t  olonr  :  thou-h  when-  a  material 
dMUia^-e  occurs,  and  is  connect.'d  with   it.   it  is   impossibl.. 
•'   .l"i\v.  in    estimating    it.  slu.uld    alto^.^tlnT    ..vcrluok    th.- 
feelings  of  the  party  interested."     (l>er  Lord  WViish-vdale, 
H)   l.niH-l,  V.    Kiwiht   nud   ,ri/,;  \)  H.  L.  ('.  ;V.)s.     See'  also 

c  r  '2 


M8 


SPECrAT.    DAMAGE. 


i-. 


it 


ILvilhorn  v.  TMwson,  3  C.  &  P.  li)t> ;  /-''  /««»  v.  Malcolmi^on, 
8  Ir.  L.  R.  418.) 

Again,  where  words  are  spoken  of  the  plaintiff  in  the  way 
of  his  profession  or  trade,  so  as  to  be  actionable  per  xe, 
the  plaintiff  may  allege  and  prove  a  general  diminution 
of  profits   or  decline  of  trade,  without  naming  particular 
customers  or  proving  why  they  have  ceased  to  deal  with 
him.     (Iiiriniiii  v.  [miisoii,  (i  Hing.  N.  C.  212;  8  Scott,  471 ; 
4  Jiir.  151  ;  9  C.  il-  P.  32(5  ;   llonison  v.  P>arce,  1  F.  i'  F. 
5()9 ;  32  L.  T.  (Old  S.)  298 ;  and  per  Cresswell,  J.,  in  /.W  v. 
(;,oiT.s,  5  M.  !c  Or.  (il8,  (■)19.)     If,  however,  the  plaintiff 
wishes  to  rely  on  the  loss  of  particular  customers,  he  must 
plead  such  loss  specially  (either  in  addition  to,  or  without, 
the  allegati<tn  of  a  general  loss  of  business) ;   and  in  that 
case  he  must  call  the  customers  named  as  witnesses  at  the 
trial-      Ssill,  if  the  cnstcMiiers  are  not  called  at  the  trial,  or 
if  *i*r  any  other  reason  the  [woof  of  the  special  damage  fails, 
the    plaintiff  may  still    recover   on   the   general    damage. 
{Cook  V.  /■•/<■/</,  3  Esp.  133  ;  Ennis  v.  H.nries,  1  II.  it  N.  251  ; 
20  L.  -1.  Kx.  31.)      The  law  already    presumes   that   the 
plaintiff  is  injured  in  his  business  l)y  the  defendant's  words  ; 
evidence  as  to  the  nature  of  the  plaintiff's  business  before 
and  after  publication  is  admissioK'  to  show  the  extent  of 
such  iujuvv. 

Lastly,  where  it  is  clear  that  the  action  lies  without 
proof  of  any  sjx-cial  damage,  any  loss  or  injury  which  the 
])laintiff  has  sustained  in  conseiiuence  of  the  defendant's 
words,  even  aft<>r  action  brought,  may  i>e  proved  to  support 
the  l<>gal  presumption,  and  to  show  from  what  has  actually 
occurred  how  injurious  and  mischievous  those  words  were. 


Illiiitratioitn. 

TThpre  thn  (I.ifmlant  a.lvcrtisod  in  Ilur  and  '"ry  that  tlip  plnintiff  IikI 
boon  piiilty  of  fraud,  iiii.l  ..ff-r...!  a  ri»w;inl  for  his  api)ri>lionsi(>n,  r\w\  tlio 
plaintilT  imm.-<liaU'ly  !-ur,l  ..„  (!„■  i.i..l.  and  a!Vr  ar-tioii  br.mght  w.is 
twi.'M  uiiTslrd  in  coii-.iMiii.ii.  ■  ..f  It  :  \w  v,:ui  alU.w.'d  t.i  givo  fividni.-.i 
of  th.sc>  two  aiiTsIs  at  tli-  trial,  not  indc-.M!  as  <;p.i-ial  damaRO,  for  tli'V 
hujipeiicd  aft.r  action  biouglit,  but  in  ordor  to  show  the  injurious  iiutuo 
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of  the  libeJ   and  that  tlio  plaintiff  was  at  time  of  actiw,  brought  in  serious 
danger  of  being  arrestod. 

Qoalin  V.  Carry,  7  M.  &  lir.  Mi.  ;  8  JScott,  N.  1{.  1>1. 
MacLoughlin  v.  iVeUh.  10  Ir.  L.  J{.  1<J. 
Where  tho  defendant  published  in  a  newspaper  that  a  certain  ship  of 
the  plaintiffs  was  unseaworthy,  and  had  b,...n  purchaso<I  by  tho  Jews  to 
rarry  convicts,  evidence  as  to  the  average  profits  of  a  voyage  was  udmitttHl, 
and  also  evidence  that  upon  tho  first  voyage  aft.,r  the  libel  appeare.1  tha 
profits  wore  nearly  1,500/.  below  the  avorago,  and  this  although  tho  action 
was  brought  immediately  after  tho  libel  appeared,  and  b«»foro  tho  last- 
mentioned  voyage  was  comn..  m-cI.  The  jury,  however,  awarded  tho 
plaintiff  only  900/.  damages. 

Ingram  v.  Lawson,  6  Ling.  N.  C.  212;  8  Scott  171 
Where  a  declaration  alleged  that  (he  .lefen.b.nt  .poke  words'  of  the 
pla.n  iff,  a  dissenting  minister,  in  tho  way  of  his  oflico  and  profession, 
ami  h.s  congregation  rapidly  diminished,  an.l  he  was  compello.1  for  a 
time  to  give  up  preacJiing  altogether,  an.l  lo.t  profit-  th-reby  ;  it  waa 
iMld  that  this  was  a  sufficient  allegation  of  sp^ial  damage,  although  tho 
members  of  his  congregation  were  not  nam.^l. 
Hartley  v.    Herring,  8  T.   I?.    I:tO. 

Itopwood  V.    Thorn,  8  C.   ]J.    2<X\  ;     10   L.   J.   C     I'    91  •     14 
Jur.   87.  ' 

In  an  action  of  libel,  tho  plaintiff  i„  his  .Statement  of  (Main,  alleged  that 
he  had  been  injured  in  his  credit  and  busi„,„s.      H.,  was  allowed   under 
this  allegation  to  give  general   evidence  of  a   .leeline  ,.f  Imsines.s,    pre- 
sumably due  Ix,  the  publication  of  the  lib,.|.      He  alno  tendere.1  evidence 
/'  ,'"*.  T..      .P"^'"''^"-   •  "^f '■"•■'•^-      liut    this    had    not    been    pleaded. 
AtW,  that  the  judge  rightly   rejocte.!  such  ovidencv  at  tho  trial 
liUick  v.    Lovering,  (I8K.J)    1   Times   L.    1(     497 
Ulure  words  actionable  per  se  are  spoken  of  an  innkcper  in  the  wav 
of  his  trade,  openly  in  his  inn  in  tho  presence  ..f  l.is  .ust-m.ers.  ovidw.cu 
may  be  g.ven  ot  a  general  loss  orf  custom  and  d.,li„e  in  his  business 
hvans  v.    Harries,   1    11.   &  N.    '>r,\  ;     o,j   y^    j     j^^^     .„ 
liut    where   the   defendant    chargc-d    the    plaintiff    with'    lar.env    in    tho 
I'tanng  of  11.,  and   the  wonLs  wre  ropeato.l   bv   If.    I«  (;.,   who"  in   eon- 
«e,u..nce  re  us..,l  to  employ  the  plaintilf.  evid,..,'.,  of  su.h  spo-ial   damugo 
WIS  rejected.  ° 

'J'unnicliffe  v.   iloss,  3  C.   &  K.   8:t. 

Hulherf<,r(l  v.    Kraiis.    1   0.    &    1'.    71, 

Himl  v.    (Ivoilwin.  ?,  V.  &   l\   OTu. 

Ituteiiuin  ami  wife  v.  /.//«//  uml  uifr,  7  C    1).   \.  .S    C:18 

Cliirke  V.    Morgan,  38   I..   T.    3.>l. 


IV, 


-Evidence  for  the  Pi..uxtiff  ix  Ac.c.hkv.ktios  of 
Uam.\oes. 

The  violence  of  the  defendant's  langnnKe,  the  nature  of 
the  miputatiou  conveyed,  and  the  fact  that  the  defamati 
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was  (lelibemtp  and  malicious,  will  of  conrHo  enhance  the 
(hunaK'es.     All  the  circumstances  attentlin^  the  publication 
may,  tlu'iefoic,  l>c  given  in   evidence,  and   any   previous 
transactions  between  the  plaintiff  and  the  defendant  winch 
have  any  direct  bearing  on  the  subject-matter  of  the  action, 
or  are  a  necessary  part  of  the  history  of  the  case.      The 
jury  will  also  consider  the  rank  or  position  in  society  of 
the  parties,  the   fact  that  the  attac^k  was  entirely  unpro- 
voked, that  the  defendant  could  easily  have  ascertained  that 
the  charge  he  made  was  false,  \c.     Evidence  may  he  given 
to  show  that  the  defendant  was  culpably  reckless  or  grossly 
negligent  in  the  matter.      The  attention  of  the  jury  should 
als"i  he  directed  to  the  mode,  the  extent,  and   the   long 
continuance  of  publication.     Such  evidence  is  admissible 
with  a  view  to  danuiges.  although  the  publication  has  been 
admitted  on  the  pleadings.     ( I/"'.s  v.  Smil,  7  ('.  ^V  P.  lOS.I 
So,  the  defendant's  subsequent  conduct  may  aggravate  the 
damages  ;  .■.;!.,  if  he  has  refused  to  listen  to  any  explanation, 
or   tcr  retract   th»'   charge   he    nuide.  or   has  only  tardily 
published    an    inadciiuate    apology.      F.ord    Esher,   M.I!.. 
in  I'ninI   V.  arolnii,!,  24    Q.    Vk    D.  at    p.  55;    V.)    L.  •). 
Q.   K   '2;$0;    3H   >V.    \\.    H>:1  ;    laid  down   the    rule,   tlint 
"  the  jury  in  assessing   damages   are  entitled  to  look   at 
the   whole   conduct  of  the  defendant  from  the  time    tlic 
libel    was    published    down    to   the    tin»>   they  give  th.ir 

verdict." 

Evidence  maybe  given  of  antecedent  or  sultseipient  libels 
or  slandeis  to  show  «//(.»  <nnnio  the  Words  were  pablisli<'.l. 
Thus  such  .vidence  is  admissible  to  show  that  a  connmmi- 
catioii  /"■"""  '"'■''•  privileged  was  made  nialiciiusly  (c.  XI 1.. 
p.  ;M'.M  ;  »'i('n  evidejice  is  necessary  to  ex])laiii  the  meaiiiii:,' 
of  language  which  without  it  appears  anibiguous  (c.  \  .. 
p.  ll'l)  ;  and  wlienev(>r  a  snbse(|!ient  libel  has  reference  to 
the  one  sued  on,  it  will  l>e  admitted  as  a  necessary  i)art  oi 
the  (vs  ,i,si,r.  ( I' ill  until  v.  7V/-/.r/.  2  Camp.  72;  Mm  ^■ 
llroini,  :V  P,.  .\.-  C.  ll:$ :  4  D.  A  1{.  r.7U.)  Tt  was  at  one  tiiiu' 
held    that   such    evidence    was    not   adiuissible  wiieiv   thf 
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occasion  was  not  i)rivilege(l,  and  the  words  of  the  libel  were 
clear.  (Stiinrt  v.  /.(..v7/,  2  Stark,  m ;  hur,;-  v.  (hnshij,  1 
Moo.  k  liob.  465  ;  Sijinminis  v.  IU,(h\  ih.  477;  2  ('.  M.  A-  R. 
41(i ;  4  JJowl.  2(»8 ;  1  (iale,  1H2.)  Jiut  in  /'.v/c.s/.«  v.  Lmiaitir, 
where  the  occasion  was  held  to  be  not  privileged,  the  Court 
laid  down  the  following  rule :  "  Eithtr  party  may,  with  a 
view  to  the  damages,  give  evidence  to  prove  or  disprove  the 
existence  of  a  malicious  motive  in  the  mind  of  the  publisher 
of  defamatory  matter;  but,  if  the  evidence  given  for  that 
puriKJse  establishes  another  cause  of  action,  the  jury  should 
be  cautioned  against  giving  any  damages  in  respect  of  it. 
And,  if  such  evidence  is  oli'ered  merely  for  the  purpose  of 
obtaining  danuiges  for  such  subsequent  injury,  it  will  be 
properly  rejected."  (,5  M.  k  (Jr.  pp.  71J>,  720 ;  12  L.  J.  Q.  B. 
253;  (i  Scott,  N.  1{.  007  ;  7  .Jur.  748  ;  7  J.  1'.  330.)  And 
this  has  been  followed  by  the  Court  of  Appeal  in  .hi,l,rsoii 
V.  C.(/(v*7,  (1<>()H)  24  Times  L.  R.  3i>!). 

The  piaintitl'  cannot  give  evidence  of  general  good 
character  in  aggravation  of  damages  merely,  unless  such 
ciiaracter  is  put  in  issue  on  the  pleadings  ;  or  has  been 
attacked  by  the  cross-examination  of  the  plaintiff's  wit- 
nesses; for  till  then  the  i)laiutift's  character  is  presumed 
good.  {Coniinill  v.  llirhanl.ioi,,  Ry.  A-  M.  ;}0;j ;  (iiiii  v. 
(Imjoni, '.)  C.  iV-  r.  r)M4,  o,S7  :  /.'////.■  v.  lia:,di,,ltr, ;{  Mxcli.  ()S»2  ; 
18  L.  .J.  lix.  ;{48.)  But  such  evidence  is  admissible  when 
it  goes  to  show  that  the  defendant  knew  that  the  libel  was 
false  when  lie  wrote  it,  {l-'oimtnin  v.  /.',..»//,,  ;{  Q.  B.  5  : 
2  <i.  iV  1).  405,  ,/(//,■,  p.  ;{(')2.) 

In  all  these  cases  the  malice  proved  must  be  that  of 
the  defendant.  Tf  two  persons  be  sued,  the  motives  of  one 
must  not  be  allowed  to  ag«ravate  the  damages  against  the 
oth<-r.  ((7((W.-  V.  Xnrsam.  1  Exch.  iJJl.  l;jl).|  Nor  should 
the  iminoper  motive  of  an  agent  be  matter  i.f  ag^navation 
against  his  principal.  ' ll.>l„rts„„  v.  11///,/,.  2  Moo.  &:  Rob. 
101;  but  see  r//,:,7i.s'  /,,>;■  Assi,nui,y  C,..  I.ul.  v.  liioini, 
[mn]  A.  C.  42i^  78  [..  .T.  P.  C.  102:  !»0  L.  T.  7:«» ; 
20  Tunes  L.  K.  4!>7 ;  and  „„/,,  ,,.  M\.\     S..  in  America. 
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{Siripps  V.  JUillij,  38  Mich.   10;   Detroit  v.  Mc Arthur,  10 

Mich.  447.) 

lUu$tration». 

If  tho  libel  haa  appeared  in  a  newspaper,  proof  Uiat  the  particular 
number  coutaining  the  libel  wa^  gratuitously  circulated  in  the  plaintiff's 
neighbourhood,  or  that  iU  »alo  waa  in  any  way  wpocially  pushed,  will 
enhiincc  thn  damages. 

Oalhcrcole  v.   Miall,  15  M.  4  W.   319  ;     Ifl  L.  J.   Ex.   179  ; 
10  Jur.  337. 
If   tho   libel   was   sold   to  tho   public   indi»criminat<>ly,  heavy  damage* 
should  bo  given,  for  the  dnfendant  h.is  put  it  out  of  his  power  to  recall 
or  contradict  his  statements,  should  ho  desire  to  do  so. 
Per  Lord  Denman,  9  A.  4  E.  at  p.  149. 
Per  Beet,  V.J.,  5  Bing.  at  p.  402,  ante,  p.  375. 
Tho  number  of  copies  of  the  libel  circulated  by  tho  defendant  may  in 
some  cases  tend  to  aggravate  the  damages. 

I'arnell  v.    WaUf    and  another,  24  Q.    IJ.   D.   441  ;     59  L.   J. 
a.  B.  125  ;    yh  W.  11.  270  ;    62  L.  T.  75  ;    54  J.  P.  3U  ; 
6  Times  L.  K.  138. 
Jamet  v.  Carr  and  other»,  (1890)  7  Times  L.  H.   4. 
Sumney  v.   Waller  and  another,  (1891)  61   L.  J.  Q.  B.   149  ; 

40  W.  l\.   174  ;    65  L.  T.   757  ;    8  Times  L.  R.  96. 
Whittaker  v.  Scarborough  Pout,  [1896]  2  Q.  B.   148  ;    65  L.  J. 
a.  B.  564  ;    44  W.  H.  657  ;    74  L.  T.  753  ;    12  Times  L.  tt. 
488. 
Tho  defendant  printed  a  libel  in  the  London  edition  of  the   Sew  Yorl: 
Herald,  knowing  that  it  would  bo,  as  in  fart  it  was,  repeated  and  pub- 
lished  in   other   editions   of   th.U   paper   published   in   Franco   and   other 
countries.     Evidence  of  theso  facts  would  l>e  admissible  at  the  trial. 

Whitney  and  others  v.  Moignard.  24  Q.  B.  D.  630  ;    59  L.  J. 
Q.  B.  324  ;    0  Timo«  L.  K.  274. 
And  where  there  is  no  malice,  pross  negligence  on  the  part  of  tho  pro- 
prietor of  a  newspaper  in  allowing  the  libel   to  appear  in  its  columns, 
may   be   proved   to   cnl'anci>  the  damages. 

.S'mi77»  v.  Harrison,  1  V.  &  F.  565. 
If  other  wiiiils,  injurious  and  abusive,  though  not  actioniddo  per  se, 
were  uttered  on  the  same  occasion  a.»  the  word-  complained  of,  thcHO 
other  word^  may  be  given  in  evidence  as  aii  agifinvation  of  the  actioii- 
abi.  words.  "  Where  a  wrongful  act  is  accompunii-d  by  words  of  eon- 
tuni-  iy  and  abuse,  tho  jury  are  warranted  in  taking  that  into  consideration, 
and      iving   ri'tributory  damages." 

P.r  Byle.s  J.,   in   Hell  v.    Midland  Rail.   Co.,   10  C.    B.   N.   ?< 

at  p.   308. 
And   800    Dodson   v.    Owen.   (188J)    2   Times   L.    H.    Ill,   ante. 

p.  323. 
Itlagg  v.  Hlurl,  10  (}.   U.  899  ;     lo  L.  .T.  Q.  B.   39  ;     11  Jur. 

101  ;    8  L.  T.  (Old  S.)   135. 
Monnt  v.  J/arrey.  5  Tuunt.  442,  ante,  ]>.   74. 
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Tho  de/onduut's  conduct  of  hia  case,   cviii   tho  lan),'uuge   med   l.v   his 
counsel  at  tho  trial,  may  aggravate  th"  dam:igON. 

Per  Pollock,  CD.,  Darin/  v.  Oi„rl,y,  25  L.  J.  Ex.  2:i0,  233. 
Jilake  V.  Steven*  and  otheri,  4  V.  &  V.  2.i2  ;    ML.  T.  0«. 
Silk  Allah  liry  v.    Whilthiirtt,  18  L.   T.   615. 
So  a  pica  of  justification,  if  porsiatrd  in,  but  not  prov.d,  will  cnhuiico 
tho  durauges. 

Warwick  v.   Foulkea,  12  M.  4  W.  fi08. 

Wilson  V.    Jfobinion,   7  Q.   B.   08  ;     N   L.  J.   Q    Jj     190  .     g 

Jur.   72a.  ' 

Simpion  v.  Robinson,  12  Q.  B.  611  ;    18  L.  J.  Q    B    73  •    13 
Jut.   187.  ' 


v.— Evidence  for  the  Defendant  in  Mitigation  of 
Damages. 

(i)   Evuhiici'  Mlhuj  short  of  k  Justificdtinn. 

The  defendant  may  also  urge  ujjon  the  jury  any  material 
circumstance  which  he  thinks  will  tend  to  mitigate  the 
damages  against  him. 

But  this  is  of  course  suhject  to   the  general  rule   that 
circumstances,  which,  if  pleaded,  would  have  been  a  bar  to 
the  action,  cannot  be  given  in  evidence   in  mitigation  of 
damages.     (Speric  v.  I'liillips,  6  M.  it  W.  '2V,);  8  L.  J    Ex 
277;  7  Dowl.  470.)     Evidence  of  the  truth  of  the  slander 
or  hbel  18  therefore  inadmissible,  unless  a  justification  is 
pleaded.     {I'mhrwood  v.  /'«/•/.>•,  2  Strange,  1200;  Smith  v. 
JUrlumho,,,  Willes,  20.)     "  Even  in  mitigation  of  damages  it 
IS  well  settled  you  cannot  go  into  evidence  which,  if  proved 
would  constitute  a  justification.     Nor  does  it  appear  to  me 
that  It  makes  any  differt-nce  that  the  evi.lence  is  oflfered  in 
cross-e.xamination."     (Vvr  Lord  Halsbury,  L.C.,  in  Watt  v 
"■«'/,  [1905]  A.  C.  at  p.  118.)     And  where  the  words  are 
capable  of  two  meanings,  one  innocent,  the  other  harmful, 
evidence  cannot  be  given,  even  in  mitigation  of  damages,' 
that  in  the  innocent  sense  the  words  aiv  liteiullv  true,  wTth- 
out  an  exi)ress  plea  to  that  effect,     (//ww.svv/  y'n;U  ,-t  i,r 
Car.  A-  M.  104  ;  11  L.  J.  C.  P.  125).)     A  fortiori,  evidence  that 
there  was  a  widespread  report  or  rumour  to  tlu-  k,uw  eff(>ct 
as  the  words  comidained  of  is  inadmissible ;  for  it  clearly 
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fallH  Hli'Tt  of  a  jii-iifn-iitioii.  aii.l  is  m..r.N»vt'r  (.bjectiouiibli' 
lis  heurauv.     .  Smti  v.  .s,.»//«<.«,  H  (^  11.  D.  4'.H  ;  61  L.  .1.  Q.  B. 
38<)  ;  3<)  W.  H.  r,  n  ;  4«>  1..  1'.  412.)     But  n  •It'fenclant  may, 
if  iJ  pluff  11  proiK-r  l>l<a  ..ri  tlu-  irn.rd.  givo  evidt'iJco   in 
initif?ation  of  (kina^.s  that  a  rcrtain  h|.eci»i.'(l  portion  of  the 
(lefaiuatoiv  wunls  is  trm-.  proxiiU'il    su  li  portion  conveys 
a»listiuct'impntat...n  on  llu- pli^^'titt'  "i»'l  '^^  -'ivisibU'  f'oni 
tlie  rest  aii.l  v.l  iuL.lliKihl.'  by  itself.     <  M-a>   i<>r  v.  Iir,;j.,n,, 
11  M   A  W  -IHl:  12  I..  .1.  H.\.  204;  2  Dowl.  N.  S.  7(W ; 
L,.,;l  Clnnrlull   v      //""/.  2    W   .k   Al.l.   slMO ;    1   dliit.    4H() ; 
Cladr  V    Tmflm-  ,n  ,/  .//-.//.rr.  2  Wng.  N.  C.  (554  ;  il  Soott.  m ; 
/>„m  V.  /.•////»;/.  (1M<»1)H  Tinu-s  L.    U.  58.)     Hnt  the  plea 
must  cU'iirly  specify  the  precise  portions  justilied.     (Sliks 
V.  Xohrs.  7  East.  4'.>;J.)     Aiitl  without  a  special  plea,  evidence 
that  part  of  the  lil)el  is  true  citnnot  be  received.     (  Vfniinj  v. 
/'//.>■.  3  C.  \  P.  r>12.) 

(ii)    I'rrrl'His   riililinitiiiiis  Inj  <tth<nt. 

Evidence  of  previous  publications  by  others  is,  as  a  rule, 
inadmissible  even   in  miti},'iition  of  dan  ages;  that  others 
besides  tlu-  defendant  have  defamed  the  plaintiff  is  an  irre- 
levant fact.     {Tiidrr  V.   l..nrso„,  (IHHC.)  2  Times  L.  K.  OUlJ.i 
And  so  is  the  fact    that    on    such    former    occasions  the 
plaintiff  did  not  sue  the  i.iil)lislier    or    tai<e    any  steps  to 
contradict  tlie   charges  made  against  liim.     (/.'.  v.  Snrm^in, 
1  E.  A  !'..  2C.8,  nW,  22  E.  J.  Q.  B.  I-''**'. :  =5  ('•  A'  K.  252; 
/;.  V.  Ilnll,  0  T.  W.  4311;    ln>imm  v.  L.iirsoii,  \)  C.  .t   P.  333; 
l>,i,dluirsi  V.  //,/w/7^./^(lHH^.)2  Times  E.  R.  (^2.)    And  even 
when  the  falsehood  thus  unchiilhiiged  grows  to  a  persistviii 
rumour  or  general  report,  which  the  defendant  hears,  believes, 
and  repeats  ;  this  is  not  regarded  in  hiw  as  a  mitigathig  cir- 
cumstance.    Evidence  of  anv  such,  rumour  is  inadmissihlr. 
(Sroll  V.  S,mii..o.,.H(i.  ]\.  1).  4'.tl;   51    E.  .1.  Q.   I"..   3M() ;  :U) 
W.  R.  541;  4(>E.  T.  412.) 

There  is,  however,  one  exception.  If  the  defendant  in 
repeating  the  story  us  it  reached  him  uives  it  as  liearsay. 
and  states  the  suune  of   Ids   information,  then,   but  oidy 
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tlit'ii,  JH  tli(!  fact  tliiit  lit'  (lid   ii()t  (>rif(iimt«>  tlif   fiilsflicMMl, 
l)iit  iniMK-eiitly  r)>|H'iit<>(|  it,  iillo\«i'(l  to  t»'ll  in  liis  favour,  as 
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proviii;,'  that  lie  Itoic  tli«'  plaiiitifl  no  inaliif.  llms,  wIhth 
it  apiM-ars  on  tin-  i\u-v  of  a  HIm'I  tliat  it  is  foiuuU'd  on  a 
statement  in  a  certain  newspa|M-r,  the  defemlant  is  entitled 
to  show  that  he  did  in  fact  read  such  statement  in  that 
newspaper,  and  wrote  the  libel  helievin^'  such  statenu'iit  to 
he  true.  (/.'.  V.  Ilnid.ll,  4  15.  iV  Aid.  l»r>  ;  Mnll.n  v.  //////..//, 
4  Ksp.  24M;  n,i„i  V.  .l/</«/-.  (i  ('.  A-  1'.  •24r>.)  So.  if  in  the 
libel  the  defendant  has  named  \.  as  his  informant,  he  nuiy 
prove  in  mitigation  that  he  did  in  fact  receive  such  informa- 
tioji  from  A.,  thou>»h  of  course  this  is  no  defence  to  the 
action.  ['I'him.iii  V.  Aiiislir,  10  Kxch.  (')8 ;  Himi.tl  v.  Ilnnnti, 
(■»  ('.    A-    I*.    ').SM;    Mills  ,111(1  nil)    V.    Si„iinr  <iit,l  n'ih.    Holt, 

N.  P.  5:};};  /•;,/.,/  v.  cimpmiui,  M.  \-  M.  4(5;  2  {'.  A  V.  m) ; 
Ihiiu-omh,'  v.  I),iiii,ll,  '1  .lur.  .VI  ;  H  (',  A  1\  'i'i'Z  ■  lited  7 
l)«i\vl.  47'2 :  Ihiris  V.  Ciilhiisli  mill  olh.is,  1  F.  A  V.  4H7.) 
I'ut  wliere  the  lihel  does  not.  on  the  face  of  it.  purport  to 
be  derived  from  any  one.  but  is  stated  as  of  the  writer's 
own  kiiowledf^'e.  tliere  evidence  is  wholly  inadmissible  to 
show  that  it  was  i-opied  from  a  newspaper  or  communicated 
by  a  correspondent.  (Tullmtl  v.  (  l<id  nml  nunilirr,  2  Moo.  A* 
lioi).  ;}12.)  Nevertheless,  if  the  defendant  can  show  that  in 
copying,' the  libel  from  another  newspaper  li<'  was  careful  to 
omit  certain  passaf,'es  which  reHected  stmn^'ly  on  the 
plaintiff,  his  conduct  in  making,' such  omissions  is  admissible 
as  sh()winj(  the  altsence  of  miimiis  a^'aiiist  the  plaintiff,  and 
this  necessarily  involves  the  adniiNsii)ilitv  of  the  ori^'inal 
libel  copied.  {Cir.rii  v.  /■,//•/■.  7  C.  .V  1'.  (14;  r,;i,il,l,„i  v. 
/■■////.///.  Arm.  Mac.  A  ()«,de  dr.),  ;isr)  ;  and  see  />,  llnisniul,  v. 
('oiisnnitii;   .V, /r.s/»//),  ;•  f '„..  (1,SH7)  ;5  Times  L.  II.  oijM.) 


Illiistnitidiiii. 

Mi>.  ];v;iii>  tdlil  Mrs.  Spriircr  tliat  she  «:is  L'Hiii-  to  Ml-.  .Mills'  Ii.mi^.- 
to  Uiini  ilrc.<-j  inakini;  ;  Mrs.  Spiriccr  tlu'r.  up.m  tnM  .\Ii-..  ll^  iii-  a  I'lW 
things  aUiiit  Mis.  Mills.  «lii,h  sli,.  sai<l  Mrs.  I.,wis  aii.l  .Mrs.  Say.r  liiul 
t«\<\  li.r.  (iililj-,  r,.l  ,  wimlil  liav  .idiMitti'.l  i\i(li'Hr-  apiian-iitlv  that 
tliisr  luilii's  had,   in   t'aot,  told   Mra.   Speiuor   what    she  toM  -Mrs.   Evans  : 
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but  it  turned  out  it  '\'  ,  somebody  eUo  who  hail  said  so,  and  not  the  two 
ladies  whom  slie  named  ad  her  aullioiilies.  Kvidonuo  of  what  was  said 
by  these  third  iierrions,  who  were  not  named  by  Mrs.  SjuMieer  when  slie 
uttorcnl  tho  won's  complaiue<l  of,  was  excluded. 

Mills  and  wife  v.  Sjivncer  and  tvife,  (1817)  .Uolt,  N.  1*.  533. 
On  tho  day  of  the  nomination  of  candidates  for  tho  representation  of 
tho  borough  of  Finsbury,  the  dirfcndant  published  in  tho  Morning  I'oal 
certain  facts  discreditable  to  ono  of  tlie  candidates,  the  plaintiff,  which  ho 
alleged  he  had  heard  from  one  Wilkinson  at  a  meeting  uf  the  electors. 
Held,  that  Wilkinson  was  an  admissible  witness  to  prove,  in  miti(?ation  of 
damages,  that  he  did,  in  fact,  make  tho  statement  which  the  dofendanb 
had  published  at  the  time  and  place  alleged. 

Viincombe  v.  Danidl,  '1  Jur.  32  ;  8  C.  &  1'.  'ItZ  ;  1  W.  W  .  &  U. 
101. 
Tho  Observer  published  an  in;u.curate  report  of  the  trial  of  an  action 
brought  against  the  plaintiff.  The  defendant  coj)iod  this  report  >:erbatim 
into  his  paper.  Held,  tuat  evidence  that  many  other  papers  besides  Iho 
defendant's  had  also  copied  the  statement  from  the  Obseiier  was  in- 
admissible. 

Saunders  v.  Mills,  0  Bing.  213  ;    3  M.  &  1'.  520. 

Tucker  v.  Lawson,  (188G)  2  Times  L.  li.  593. 
Evidence  that  the  defendant  had  copii-d  it  from  the  Observer  into  his 
own  paper  had  been  adr  itted  apparently  without  question  at  the  trial  ; 
but  in  allowing  that  evidence,  Tindal,  O.J.,  says  (G  Bing.  220):  "  II 
appearetl  to  me  1  had  gone  tho  full  h'ngth."  In  Talbutt  v.  Clark  (2  Moo. 
&  Bob.  312),  Lord  Denman  says,  referring,  no  doubt,  to  Saunders  v.  Mills, 
"I  know  that  in  a  case  in  the  Common  Pleas  it  has  been  lield  that  a 
previous  statement  in  another  newspaper  is  admissible  ;  but  even  that 
decision  hail  been  very  mui:h  (juestioned." 

One  olHcer  charged  anotlier  with  sti-aling  a  wateli  ;  a  third  offieer  in 
the  same  regiment  was  called  to  state  that  he  had  previously  heard 
rumours  that  the  plaintill'  liad  stolon  that  watch,  but  his  evidence  was 
rejected  ;  and  the  Court  held  that  sueli  rejection  was  right  (I'igot,  C.B., 
dissenting). 

lull  V.  I'urke,  (18ti())  II  Ir.  0.  L.  ]!.  413. 
Kelly,  C.li.,  is  reportoil  to  have  given  a  similar  ruling  in 

Dubede  v.  Fishii;  rimcji,  July  29th,  1880. 
It  is  now  clearly  settled  that  evideniu:  of  such  rumours  is  inadnn-silile. 

Seott  V.  Sampson,  8  Q.  B.  1).    191  ;    51  L.  J.  0.  B.  380  ;    30 
W.  li.  511  ;    40  I,.  T.  412  ;    40  J.  P.  408. 

fVilson  V.  Filch,  41  C;il.  303. 
But  where  a  libel  on  the  plainlilT,  who  was  Surveyor-deneral  of  I'ppcr 
(Oanada,  was  rontaineil  in  a  i)anii)ldet  wliieh  was  nut  generally  circulatoil, 
«;opies  being  sent  only  to  tli'-'  principal  civil  olUeeis  of  the  province,  one 
of  whom  was  calletl  as  a  witness  by  tho  plaintifl',  (iibbs,  C.J.,  alloweil  tlio 
defendant's  counsel  to  ask  the  witniiss  whether  he  did  not  read  the  sub- 
fitaiico  of  the  libel  in  a  jmblic  newspaper  birforo  he  received  the  pamphlet. 
And  this,  although  the  pamphlet  did  not  profess  to  bo  founditl  on  tho  news- 
paper.    Such   cro^s-e.^aniination   is   p.'rmissibie   in    miligalion   of   damages, 
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flfl  showinf.  tliat  it  was  tho  formor  puhlicafi.m  in  Mio  nowsnannr,  an.1  not 
<hn  Mib..o,,„on(  i.t.I.lication  of  thr  pamplilot  wl>i,l,  injurod  tHr  plaintiffs 
reputation. 

»rya/<  V.  Core,  (1816)  11.   t,  N.  1'.  209,  301. 

(iii)   Li'iihilitii  of  othns. 

At  common  law,  if  the  nresent  defendant  is  liable,  the 
fact  that  some  one  else  is  also  liable  is  immaterial.  It  will 
not  diminish  the  amount  recoverable  from  the  present 
defendant,  to  show  that  the  plaintiff  has  recovered,  or  might 
recover,  other  damages  from  others ;  for  each  defendant  in 
his  turn  pays  damages  for  the  injury  which  he  himself  has 
occasioned,  not  for  the  injury  done  by  others. 

Bnt  now  by  s.  (>  of  the  Law  of  Libel  Amendment  Act 
1888  (r,l  ct  52  Vict.  c.  (54),  "at  the  trial  of  an  action  for  a 
Iil)el  contained  in  any  newsi)aper,  the  defendant  shall  be  at 
liberty  to  give  in  evidence  in  mitigation  of  damages  that 
the  plaintiff  has  already  recovered  (or  has  brought  actions 
for)  damages,  or  has  received,  or  agreed  to  receive,  com- 
pensation in  respect  of  a  libel  or  libels  to  the  same  purport 
or  effect  as  the  libel  for  which  such  action  has  been 
brought." 

Tims,  in  cases  of  slander,  the  defendant  is  only  liable  for  such 
damages  as  result  directly  from  his  own  utterance.   If  lie  chooses  to 
repeat  what  another  has  said,  that  is  his  own  conscious  and  voluntary 
act,  for  the  results  of  which  he  alone  is  responsible.    If,  on  the  other 
hand,  others  choose  to  repeat  his  words,  the  defendant  is  not  liable 
for  tiio  consequences  of  such  repetition.     (See  font,  p.  413.)     So  in 
eases  of  libel,  if  two  newspapers  have  made  each  a  distinct  charge 
asainst  the  plaintiff,  and  sub.sequently  the  plaintiff  finds  his  business 
falling  off,  whichever  paper  be  sues  may  endeavour  to  show  that  the 
loss  of  trade  is  due,  or  partly  due,  to  the  charge  made  against  the 
plaintiff  by  the  other  paper.      And  if  there  are  two  distinct  and 
separate  publications  of  the  same  libel,  a  defendant  who  was  con- 
cenied  in  the  first  publication,  but  wholly  unconnected  witli  the 
st'eo.ul,  will  not  be  liable  for  any  damages  which  be  can  prove  to 
have  been  the  consequence  of  the  second  pul.lication  and  in  no  way 
due  tu  the  first. 

Further  than  this  the  common  law  did  not  go.      The  defendant 
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conid  not  jjive  any  evidence  to  show  that  the  plaintiff  had  ah-eady 
sued  those  who  were  Hable  for  other  iiuhHcations  of  the  same  or 
a  similar  libel,  and  recovered  damages,  although  he  might  he  cross- 
examined  on  the  matter,  if  he  went  into  the  hox.  (Cirn-ii  v.  Can; 
7  ('.  \-  P.  (ii ;  Frfxiw  v.  Ma;/,  2  F.  &  F.  Vl'd.)  Evidence  that 
other  actions  were  pending  against  other  persons  for  other  publica- 
tions of  the  same  libel  was  also  inadmissible,  {lldnixoii  v.  Pvara , 
1  F.  iV  F.  5()7  ;  S'2  L.  'I'.  (Old  S.)  'iiia)  But  in  these  days,  when  an' 
sensational  paragraph  which  appears  in  one  newspaper  is  invariably 
copied  into  many  others,  it  was  deemed  advisable  to  alter  the  law 
on  this  point,  and  the  above  section  was  accordingly  passed :  see 
piixt,  p.  (ilMi. 

(iv)  Ahsi'iici'  of'  Mil} ill'. 

As  a  rnh',  unless  the  occasion  be  privilegeil,  tlu>  motive 
or  intenti")  of  the  sjieaker  or  writer  is  iuimaterial  to  the 
right  ot  action  :  the  court  looks  only  at  the  words  employed 
and  [heir  etlect  on  the  plaintirt's  reputation.  But  in  all 
cases,  the  absence  of  malice,  though  it  may  not  be  a  bar 
to  the  action,  may  yet  have  a  nniterial  effect  in  reducing 
the  damages.  The  plaintiff  is  still  entitled  to  reasonable 
compensation  for  the  injury  which  lit  'las  sustained  ;  but  if 
the  injury  was  unintentional,  or  wa.^  coinmitted  under  a 
sense  of  duty,  or  through  some  iionest  mistake,  clearly  no 
vindictive  damages  should  be  given.  In  very  case,  there- 
fore, the  defendant  may,  in  mitigation  of  damages,  give 
evidence  to  sliuw  that  li<>  acted  in  good  faith  and  with 
honestv  of  purjK)sc,  and  not  maliciously.  [I'lni-mtii  v. 
Limit il'iY,  5  ]^r.  iV-  dr.  700;  12  L.  J.  Q.  B.  25:3;  ('.  Scott, 
N.  li.  r)07  ;  7  Jur.  74H;  7  J.  P.  ;W(1.)  lb>  may  show  that  the 
remainder  of  the  article  not  set  out  on  the  record  modiiies 
the  words  sued  on ;  or  that  other  passages  in  the  same 
l)ublication  (jualify  them.  Ijut  he  may  not  put  in  passages 
contained  in  a  subseijuent  and  distinct  publication,  uidess 
the  words  sued  on  are  equivocal  or  ambiguous.  (Coo/.c  v. 
Ihnihcs,  B.  .V  M.  112;  Ihirhn  v.  Onsiliii,  1  II.  iV  >'.  1  ;  2.") 
L.  .).  Kx.  227;  2  Jur.  N.  S.  407.)  The  fact  that  the 
defendant  did  not  originate  the  calumny,  but  iiuiocently 
repeated  it,  is  admissible  if  he  gave    it  as  hearsay,  and 
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named  his  authority  when  he  repeated  it,  b'-.L  not  otherwise, 
as  wr  have  seen,  oiitr,  p.  S!)4.  Th«>  defendant  may  also 
urge  that  the  phiintifTs  c-onduc-t  was  such  as  would  naturally 
lead  the  defendant  to  put  the  worst  construction  on  his 
acts ;  or  that  in  some  other  way  the  plaintiff  had,  hy  his 
conduct,  brought  the  libel  on  himself.  So,  the  defendant's 
subsequent  conduct  may  mitigate  the  damages,  ,:,,.,  if 
he  showed  himself  open  to  argument,  listened  to  the 
explanations  that  were  otlered  him,  stopped  the  sale  of  the 
libel  as  soon  as  "omplaint  reached  him,  Ac 

In  some  cases,  as  we  have  seen,  the  plaintiff's  conduct 
towards  the  defendant  may  be  a  bar  to  the  action  ;  as  where 
the  plaintiff,  by  attacking  the  defendant,  has  provoked  a 
reply  which  is  made  honestly  in  self-defence.     (See  ,i„tr, 
p.  291.)      But  where  the  facts  do  not  amount  to  such  a 
defence,  they  may    still   tend    to    mitigate    the    damages. 
"  There  can  be  no  set-off  of  one  libel  or  misconduct  against 
another;    but   in   estimating    the    compensation    for    the 
plaintiff's  injured  feelings,  the  jury  might  fairly  consider 
the  plaintiff's  conduct,  and  the  degree  of  respect  he  has 
shown  for  the  feelin-s  of  others."     (Per  Ulackburn,  J.,  in 
Mill  V.    Shnhnk,   lu  1{.  1  g.  B.  OUH ;  35   L.  J.  Q.  K   213  ; 
VI   Jur.    N.    S.    U37.)      Thus,   evidence    i.    admissible   in 
uiitigation   of  damages   to   show  that    the    plaintiff   had 
previously    himself   lib.-lled    or   slandered    the    defendant, 
provided  it  be  also  shown  that  this  had  come  to  the  defen- 
dant's knowledge  and  occasioned  his  attack  on  the  ])laintiff. 
[Fimurtii   v.    Ti^ur,  2   f'ainp.   7(5;    Axthnmi   I'ai^qniii's   Cos,; 
cited  1  Camp.  351;   T'uphii  v.   /.'A//-,//,  2  Bing.  N.  C.  437  • 
2  Scott,  042;  7  C.  .t  P.  31)5;   lV„tts' x.   Fn,s,r,  7  \.  ,{  ]/ 
223  ;    7  C.  &  P.  3(59  ;    1   ^I.  ,t  l?ob.  449  ;    2  x\.  &:  P  157  • 
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take   the  plaintiff's  answer  ;    he  cannot  call  evidence  to 
contradict  it. 

Where  no  justification  is  pleaded,  the  defendant  will  not  be 
entitled  on  the  trial  to  give  evidence  in  chief,  with  a  view  to 
mitif^ation  of  damages,  as  to  the  circumstances  under  which  the 
libel  or  slander  was  published,  without  the  leave  of  the  judge, 
unless  lie  has  seven  days  at  least  before  the  trial  furnished 
particulars  to  the  plaintiff  of  the  matters  as  to  which  he  intends  to 
give  evidence.    (Order  XXXVI.  r.  37.)    See  post,  p.  402. 

The  previous  libels  and  slanders  may  be  made  the  matter  of  a 
counterclaim,  even  though  not  immediately  connected  with  the 
words  on  which  the  plaintiff  is  suing ;  and  the  defendant  may  thus 
not  only  reduce  the  amount  of  damages  due  to  the  plaintiff,  but  even 
overtop  the  plaintiff's  claim,  and  recover  judgment  for  the  balance. 
{Quia  v.  ir,s»w)i,  10  L.  T.  70  ;  4  L.  R.  Ir.  35.)  And  where  there 
is  no  counterclaim,  the  previous  conduct  of  the  plaintiff  may  be 
ground  for  applying  to  the  judge  to  deprive  him  of  costs.  {Harnett 
V.  Visiatid  Wi/i',  5  Ex.  D.  307  ;  29  W.  R.  7.) 

lUiish-amms. 

Tho  defendant  publislied  an  inaocurato  report  of  proceedings  in  a  court 
of  justice,  reflecting  on  the  ehajacter  of  the  plaintiff  ;  any  evidence  to 
show  that  tho  defendant  honestly  i.itended  to  present  a  fair  account  of 
what  took  place,  and  had  blundered  through  inadvertence  solely,  was  held 
admissiblo  by  Coleridge,  J.,  in 

Smith  V.  Scott,  2  Car.  &  Kir.  580. 
And,  therefore,  evidence  of  what  really  did  take  i)laco  at  tho  trial  is 
admissible  ;     though  no  evidence  can  bo  given  of  tho  truth  or  falsehood 
of  tho  stat(Mnents  there  made. 

KasI  V.  Chapman.  U.  &  M.  4V,  ;    2  0.  &  V.  570. 
V,-sso;/  V.   Pike.  •^  O.  &  P.  512. 
Charlton  v.  M'ulton.  (i  C.  Ac  V.  ;185. 
Where  a  newspaper  ropublislied  the  report  of  a  company  containing  re- 
flections on  tho  plaintiff,  their  manager,  Wightman,  J.,  directed  tho  jury 
that   if     U'-y   were   .satisfied   such   publication   was   made   innocently,   and 
with  nc  dosirc  to  injure  the  plaintiff,  they  might  give  nominal  damages 
only. 

Davin  V.  Cutlmsh  and  others.  1  F.  &  F.  487. 
Wher(!  on  editor  refused  to  disclose  the  name  of  his  correspondent  who 
wrote  the  libd,  but  offero<l  to  open  his  columns  to  tho  plaintiff,  and  tho 
plaintiff  aeeepteil  this  off.  r  and  wrote  several  letters  which  tho  defendants 
nublishwl,  replyii>r  to  the  charges  made  au.iinst  him  r.iid  c^xi)laining  them 
away  Martin,  P..,  directed  t^c  jury  li  \.\k<:  t1iiv;e  c!rciimst:i!ice.s  into  thef- 
consideration  in  favour  af  tho  defendants. 

narlc  V.  Cnthnrall  and  o:h<rs,  14  T/.  T.  801.  , 
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A  libol   by  A.   on  B.   is  no  justification   for  an  assault  by  B    on   A 
though  .f  A    sue  for  tho  assault,  B.   may  give  th.  libel  in  .nidenco  to 
show  provocation,  and  thus  r.Juco  tho  damages. 

Fraiier  v.  IiorJ.;h,j,  "  ('.  &  P.  621  ;    2  M.  &  R.  3 
Keher  v.  Smith,  46  Amor.  Rep.  342. 

(v)  Eruhim-  of  the  Pl,ti„tif's  Itad  Vhanu,.,: 
On?  w.  y,  but  a  very  dangerons  one,  of  inininiisina  the 
damages.  ,s  to  show  that  the  plaintiff's  previous  character 
was  so  notoriously  bad  that  it  could  not  be  impaired  hy  anv 
fresh  accusation,  ev.  i  though  undeserved.     The  g-st  of  the 
action  IS  the  injury  done  to  the  plaintiff's  reputation ;  and 
if  the  plaintiff  had  no  reputation  to  be  injured,  he  cannot 
be  entitled  to  more  than  nominal  damages.      Hence  the 
fact  that  the  plaintiff  had  a  general  bad  character  before  the 
date  of  the  libel  or  slander  may,  after  due  notice,  be  given 
m  evirten.'e  in  mitigation  of  damages.     But  the  defendant 
may  not  go  into  pjirticular  instances;  still  less  mav   he 
prove  the  existence  of  a  general  report  that  the  plaintiff  had 
actually   committed   the    particular  offence  of  which  the 
defendant  accused  him  or  any  similar  offence.     (Scott  v 
Sampson,  8  Q.  i3.  D.  491 ;  51  L.  J.  Q.  B.  380 ;  30  W.  R.  541 ;  ^(i 
L.  T.  412  ;  and  see  Wood  v.  Ilnrl  of  Durham,  21  Q.  B  D  601  • 
57  L.  J.  Q.  B.  547 ;  37  W.  R.  222 ;  59  L.  T.  142  ;  and  Wood 
v.fV,  (1888)  4  Times  T    K.  at  p.  055.) 

If,  however,  the  plaintiff  goes  into  the  box,  he  can  of 
course  be  cross-examined  "to  credit"  on  details  of  his 
previous  lift  wu.oh  affect  his  credit;  but,  unless  such 
details  are  -niterial  to  the  isbue,  the  defendant  -nust 
take  the  plaintiff's  answer,  and  cannot  call  evidence  ot 
contradict  it. 

Evidence  as  to  the  plaintiff's  general  bad  character  will 
not,  however,  be  admissible  unless  it  be  shown  that  his 
character  was  such  previously  to  the  alleged  libel  or  slander  • 
or  otherwise  his  evil  rei)Utation  may  have  been  occasioned 
"}  the  defendant's  own  publication,  which  would  rather 
Hggrav-ate  than  diminish  the  damages.  iThompson  -.  A,/. 
10  Q.  B.  175  ;  20  L.  J.  Q.  B.  85  ;  15  Jur.  285.)     And  now 
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h\  Order  XXXVI.  r.  37,  a  (lefeiuliint  who  has  not  jnstiHed 
will  not  hv  entitled  on  the  triiil  to  pive  evidence  in  chief, 
with  a  view  to  mitigation  of  damages,  as  to  the  character 
of  the  i»laintiff,  without  the  leave  of  the  jndge,  unless  he 
has  seven  days  at  least  hefore  the  trial  furnished  particulars 
to  the  plaintifl"  of  the  matters  as  to  which  he  intends  to  give 
evidence. 


to    Lomiuit    such    acts  as 
This   ruUng   will   not   be 


There  hail  been  a  conHict  of  opinion  as  to  the  admissibility  of 
evidence  of  the  plaintiff's  general  bad  character,  and  of  rumours 
prejudicial  to  his  reputation  ;  but  the  law  on  the  point  was  settled 
by  the  decision  in  Scott  v.  Sanipsuii,  supni.  It  is,  therefore,  no  longer 
necessary  to  refer  in  detail  to  the  numerous  scantily  rei^rted  and 
conHicting  rulings  on  the  point  at  Nisi  Prius,  which  are  dealt  with 
in  that  exhaustive  judgment.  The  following  cases,  which  are  not 
referred  to,  bear  out  the  decision  :  Wuolmer  v.  Latimer,  1  Jur.  11J» ; 
MilU  and  ni/e  v.  Spciurr  and  iri/,;  Holt,  N.  1".  533 ;  liodrUmz  v. 
Tadmire,  i  Esp.  7-21.  The  Irish  case  lidl  v.  I'arlu;  11  Ir.  C.  L.  K. 
413,  is  consistent  with  Siott  v.  Sampson,  except  in  one  point :  the 
Irish  ii'dges  admitted  evidence  that  the  plaintiff  had  certain 
vicious  habits  which  would  lead  him 
that  ascribed  to  him  in  tbe  slander, 
followed  in  England. 

lint  the  decision  in  Scott  v.  Sampson  does  not  in  any  way 
restrict  the  defendant's  liberty  of  cross-examination.  Lord 
Coleridge  did  not  exclude  any  (juestion  put  by  the  defendant 'h 
counsel  to  any  witness  called  by  th.  ,  ilence  we  apprehend 

that  Wiiatt  v.  0'..;v,  Holt,  N.  I'.  2!t'.  ndon  v.  Smith,  1  M. 

\-  S.  -28(5,  n.,  which  were  not  cited        .  Sampxon,  as  well  as 

Nciixam  V.  Can:  2  Starli.  Oil.  which  ^^l  to.    le  still  good  law. 

■\Ve  do  not  think  they  iire  to  be  considered  as  over'  led  hy  liracctjiidh 
V.  liailcii,  1  F.  \-  F.  536,  as  in  that  case  tbe  plaintiff  had  given 
no  evidence  in  chief,  so  that  (juestions  merely  to  credit  were 
inadmissible,  and,  moreover,  the  questions  rejected  tended  to  show 
•hat  the  libel  was  true,  and  no  justilication  had  been  pleaded.  (See 
ante,  p.  31)3.) 

And  note  that  Order  XXXVI.  r.  37,  in  no  way  restricts  the  right 
of  cross-examination  ;  the  following  rule  of  the  same  order  attempts 
to  do  that :  rule  37  does  not.  It  is  confined  to  evidence  tendered  by 
the  defendant  in  chief.  And  further  it  in  no  way  alters  the  substan- 
tive rules  of  evidence,  but  only  the  procedure  relative  thereto.     U 
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merely  detines  the  proper  ,„etl.o,l  of  .etti...  u.lu.issil.lo  f,.els  in 
evidence  ;  a  makes  no  matter  ad.niHsil.lo  in  evidence  whici.  was  not 
mimiKs.l.ie   before.     [Ma,,.,.;,,,  v.  I.-W./AM  l!K)!»|  -l  K    jj    >rZlH 

part.cuar  facts  and  crcnnstances,  ten.iinn  to  show  n.isconduet  on 
he  part  of  the  piaintil^;  .ill  not  he  .uhnitte.i  in  re.iuetion  of  dan  .1 
but  only  evidence  of  his  general  had  character.    ,,svw/  v.  .S<,. ,,,:,' 
m'r,,:  Manpe„a  v.   irW,A.,  .,„.„.)     j^..^   the  Court  held  fu  t""; 
hat,  assunung  such  evidence  to  he  in  other  respects  a.hnissible 
the  par Ucular  facts  and  circun.stunces  „u.st  he  stated  or  referr.,!  to 
in  the  Defence,  deennng  tiiis  to  he  necessarv  under  Order  XI. V  r  4 
It  IS  to  this  latter  ruling  that  Order  XXXM.  r.  87  is  ad.lressed     The" 
pleadmg  .8  not  the  proper  place  for  .uch  allegations,  which  are  nol 
material  to  any  issue,  but  only  utiect  the  amount  of  dan.ages.     (See 
».-./  V.  l'.a,l  ..J  lH,rha,„,  .„j,r;,,  and  j,..s,,  p.  G4J.)     Yet  It  is  onlv 
fair  to  the  plaintiff  that  he  should  have  son.e  notice  before  the  trial 
hat  th  s  pecu  mrly  otfens.ve  line  will  he  taken  by  the  .lefendant 
Hence  the  Ru^  Committee  required  particulars  of  .uch  eviden  e"^' 
IS  otherwise  admissible  in  mit.gation  of  dan.ages  to  be  stated,  .0 
longer  m  the  Defence,  hut  in  a  special  notice  to  be  .Idivercl  seven 
davs  at  least  before  the  trial. 


Illi,!ilriitiii,iii. 

In  an  actio.i  for  word,  iniputi,,.-  ;,JuU,,,^.  to  a  wi.low,  llolroyd   J     h..l,I 
thut    it    wa.^    comprtunt    to    the  -nd mf    h,     ,      •    .  ^' "".>  U-  -J  •,  IK'H 

£V^.«/,„,<.  V.  Hobh,.so„,,  „.r.,  (18^1)  ,.sta,ki,.  on  LiL.l.  -2nd  ed. 

And  Lord  Tentordc.n  is  said  to  I.av,.  adniitl,.:!  si,„ilar  ..vi,!,,,, ,„         , 

^>  justification  was  plrad.Ml.  '  '  '"  ' '  •'!"">"!?1' 

J/a-^%  y    Mr.  (li^JU)  •>  S.arki,.  oii  Kvid-nc,  p.    ,7,, 

\\li>n  .such  goncnj   cvid..,,,,.  h;us  1.,.,.,.  ?iv,.n    (I,,.  „l,i„f;H'. 
^'o   into   ,,a,1i..,ilar  ii.stancvs  to  r.l.ut   it.  '  "     """"'   ""'>' 

liodrigmz  v.  Tad  mire,  2  Esp.  721. 

(Vi)    AI,s.l„Y   „t    Sji.ri.il   J>„„i.„/.: 

When  any  .special  damage  is  allege,!,  the  „„„.  of  ,,rovin<r 
U  lies  of  course  on  the  plaintiff.  The  .lefendant  inav  call 
t'vulence  to  rebut  the  plaintiff's  proof,  tl.ongh  he  •.ewvxUy 
jM-efers  to  rely  upon  the  cross-examination  of  the  plaintiffs 
«>tnesses.     He  may  either  dispute  that  the  special  damage 
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has  occnrred  at  all,  or  he  may  argue  rs  a  matter  of  law  that 
it  is  too  remote  (see  i>osl,  ,..  40C.) ;  or  he  may  call  evuleiuo 
to  show  that  it  was  not  the  consetinence  uf  the  tlefeiulant  s 
words,  hut  of  some  other  cause.  A  plaiutifi'  may  not  recover 
the  same  damages  for  the  same  injury  twice  from  two 
different  defindants;  hut  he  may  recover  from  two  ditterent 
defendant:^  damages  proportioned  to  the  injury  which  e.  -h 
has  occasioned.  (Iliiniso,,  v.  /V^nv,  1  F.  &  i.  507;  d2 
L.  T.  (Old  a.)  208;  Wyiitt  v.  lion;  Holt,  N.  P.  299,  uHte, 
p.  397.) 

(vii)  Ai>ologii  ami  Aiii'iuh. 

Bv  Lord  Camph.ll's  Act  (^^  &  7  Vict.  c.  90),  s.  1,  it  is 
enacted,  that  "in  any  action  for  defamation  it  shall  he 
lawful  for  the  defendant  (after  notice  in  writing  of  his 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time 
of  filing  or  delivering  the  plea  in  such  action)  to  give  in 
evidence,  in  mitigation  of  damages,  that  he  made  or  offered 
an  apolog\  to  the  plaintiff  for  such  detamation  before  the 
commencement  of  the  action,  or  as  soon  afterwards  as  he 
had  an  opportunity  of  doing  so,  in  case  the  action  shall 
have  been  commenced  before  there  was  an  opportunity  of 
making  or  offering  such  apology." 

And  by  s.  2,  that  "  in  an  action  for  a  Ubel  contained  in 
any  public  n^  paper  or  other  periou;  publication,  it 
shall  be  competent  to  the  defendant  to  ,)lead  that  such 
libel  was  inserted  in  such  newspaper  or  other  periodical 
publication  without  actual  malice,  and  without  gross  negli- 
gence, and  that,  before  the  commencement  of  the  action, 
or  at  the  earliest  opi)ortunity  afterwards,  he  inserted  in 
such  newspaper  or  other  periodical  publication  a  full 
apologv  for  the  said  libel,  or  if  the  newspaper  or  periodical 
publication  in  which  the  said  libel  appenred  should  hv 
ordinarily  jniblished  at  intervals  exceeding  one  wc  -k,  had 
offered  to  publish  the  said  apology  in  any  newspaiK-r  or 
periodical  pubhcation  to  be  selected  by  the  j.luintifl'  in  siul 
action ;  .  .  •  »nd  that  to  such  plea  to  such  action  it  shall  h-.. 
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comptent  to  the  plaintiflF  to  reply  generally,  denying  the 
^yhole  of  sneh  plea."  (See  ClmduUk  v.  li,-r„p„th,'A  ('  B 
M85  ;  KJ  L.  J.  C.  P.  104  ;  4  D.  A-  L.  (;r,8.)  ^foney  nuiHt  f,e 
paid  into  Court  by  way  of  aniendfi  at  the  time  any  plea  niider 
s.  '2  is  delivered,  or  it  will  I)e  treated  as  a  nullity  (8  k  \)  Vict, 
c.  75,  8.  2).  il.-nce  no  other  defence  denying  liability  ciiii 
now  be  joined  with  such  a  plea.  (Order  XXII.  r.  1  ;  and 
see  (riin.n  v.  Clnnnit,  3  D.  k  L.  (57(5;  ir>  M.  k  W.  Am  ; 
15  L.  J.  Ex.  2H5  ;  10  Jnr.  395  ;  and  ll,imj\.  M'dmil,,  Ir.  l{. 
3  (;.  L.  57(J.)  But  the  fact  that  such  a  payment  has  been 
made  must  not  be  mentioned  to  the  jury.  (Order  XXII 
r.  22.)  -    .  —      • 


There  ib  n  difference  between  the  language  of  the  two  sections  as 
to  the  (late  at  which  the  apology  must  appear;  but  thev  both  mean 
the  same  thing.  It  will  not  be  sufficient  for  the  defendant  under 
s.  2  to  plead  that  the  apology  was  inserted  "  at  the  earliest 
opportunity  after  "  the  commencement  of  the  action,  if  there  was 
an  opportunity  before.  (Per  Keating,  J.,  in  liavenhill  v.  Up,;,tt, 
•20L.  T.  233;  33  J.  P.  299;  and  see  Eviiiitif/  Xea»  v.  Tninn  3(5 
Amer.  R.  450.)  "  "      ' 

There  appears  to  be  no  English  decision  reiwrted  as  to  what  is, 
and  what  is  not, "  gross  negligence  '  in  the  conduc  of  a  newspaper.' 
But  in  America  it  has  been  decided  that  the  jury  may  take  into 
consideration  the  burry  necessarily  incident  to  the" preparation  and 
publication  of  a  daily  newspajier,  as  where  an  article  is  1  rough  t 
in  at  the  last  moment  liefore  going  to  press  (.ScW/i/.s-  v.  li.ilhf,  ;W 
Mich.  10) ;  but  that  the  excitement  of  an  election  i-  .o  ex.us. 'fur 
negligence.     (liearirk  v.  ir»7(y).r,  81  111.  77.) 

But  wholly  apart  from  ihese  sections,  a  defendant  mn\ 
f,'ive  evidence  of  any  apology  or  other  amends  in  mitigation 
of  damages;  even  though  such  apology  was  not  ini.d<>  ";  t 
the  earliest  opportunity  after  the  commencement  of  th(> 
action."  {Smith  v.  Ilmiso,,,  1  F.  k  F.  5(55.)  Still  a  tardv 
or  reluctant  ai)oIogy  will  not  avail  the  defendant  much.  A 
ivtractatioii  should  he  made  as  publicly  as  the  charge,  and 
us  far  as  possible  to  the  same  persons ;  and  the  tiefendant 
should  do  his  utmost  to  stoj)  the  further  sale  of  the  libel. 
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Tho  sniricit'ticy  or  insufVicitMU-y  of  an  a|)ology  is  pocnlinrly 
II  qnt'stioii  for  tln>  jury.  (lUal;  Mluli  H'ljw  Jolnialoiir,  IH 
li.  T.  «l'2(».)  But  '.  statt'iiicnt  I'liniiot  \»-  called  rtn  ft|)olo<»j-, 
unless  it  both  iiiiitsorvcdly  withdraws  all  iinpntntion  and 
expresses  re^^ret  lor  liaviiiK  imide  it.  The  drf(  udnnt  must 
not  try  to  exeulpiite  himself  or  justify  his  eondiut.  (See 
[iitst,  p.  I'll 4.)  The  fait  that  other  persons  who  were  similarly 
slandered  on  the  same  oeeasion  havt>  accepted  an  apolojiy 
from  tJ!"  defendant  and  not  hrou^^ht  actions,  is  not  admis- 
sible in  evidence  in  an  action  hrouf,'lit  l)y  the  plaintiff, 
especially  if  no  aiH)lof?y  was  offered  to  the  plaintiff.  {'I'liil  v. 
/.'/v/j/s,  ri'.M).5]2  Ir.  I',.  .525.) 

The  upolo^'y  should  he  full,  though  it  need  not  he  abject ; 
the  defeiiihmt  is  not  Ixiund  to  insert  an  apolofjy  dictat  d  hy 
the  plaintiff;  Itut  it  must  he  such  as  an  impartial  pi-isou 
would  consider  reasonably  satisfactory  under  all  the  circum- 
stances of  the  case.  {Ilisk  .llh'ii  linj  v.  loliiishmf,  IH  L.  T. 
()*2().)  The  apolofjy  should  he  printed  in  as  conspicuous 
a  i)lac«'  and  manner  as  the  libel  was.  It  should  be  printed 
in  type  of  onhnary  size,  and  in  a  part  of  the  jjajter  where  it 
will  be  seen  ;  not  hidden  away  among  the  advertisements 
or  notices  to  co-respondents.  (/-<;/'('»'  v.  Smith,  3  H.  iV  N. 
735;  iH  L.  .1.  Kx.  :$;$ ;  1  Jur.  N.  S.  10(54.) 

So,  too.  a  (h'fendant  may  now,  with  or  without  any 
apology,  pay  money  into  court  by  way  of  satisfaction  or 
amends,  jU  any  i  me  betwce.i  service  of  the  writ  and  de- 
livering his  Defence,  or  by  leave  of  a  master  at  chambers 
at  any  later  time.  J'nt  if  such  payment  into  court  be 
made,  no  defence  denyieg  liability  can  be  pleaded.  (Order 
XXII.  r.  1  ;  and  see  /»«»/,  p.  (MO.) 


VI. — Ukmotenkss  of  Damaoes. 

Th(>  special  damage  alleged  must  he  the  natural  and 
probable  result  of  the  defendant's  wrongful  conduct. 
"  I'emoteness  as  a  legal  ground  for  the  exclusion  of  damage 
in  an  action  of  tort  means,  not  severance  in  point  of  time, 
but  the  absence  of  direct  and  natural  causal  sequence." 
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(Ppr  Kennedy,  J.,  in  Tinlin,  v.  Whih-  ,(•  Sonn,  [10(«1]  2  K.  B. 
ftt  |).  <»7H.)  Ill  -soim-  ciiHtH  it  can  hv  -iliown  that  il-.e  ilf'>n- 
(lant  contemplated  ad  dt-sired  .snc',  result  at  ;(i»' turn- of 
publication:  in  other  cases  the  result  is  -  -: -arl-  ihe 
natural  and  necessary  consequence  of  the  l../ei  or  .  .,der 
that  it  may  fairly  be  said  the  defendant  i.iij,d)t  to  h.tve  con- 
templated it,  whether  in  fa.-t  he  did  so  or  not.  iiut  w'lere 
the  lamagf  sustained  by  the  plaintiff  is  neither  the  neces- 
si»  and  reasonable  result  of  the  defendant's  conduct,  nor 
SI  'as  can  l)e  shown  to  have  b^'jn  in  the  defendant's  con- 
ttaiplation  at  the  time,  th  M.e  damage  will  be  held  too 
remote.  Evidence  canno  .<  given  at  the  trial  of  any 
8i)ecial  damage  which  woui,.  not  flow  from  the  defendant's 
wonls  in  the  ordinary  course  of  things,  unless  there  are 
special  circumstances  in  the  case  which  show  that  the 
defendant  intended  and  desired  that  result.  It  is  not  enough 
that  his  words  have  in  fact  produced  such  damage,  unless  it 
can  reasonably  be  presumed  that  the  defendant,  when  he 
uttered  the  words,  either  intended  that  such  damage  shoul<' 
ensue,  or  ought  to  have  known  that  it  would. 


M 


Jlliintratiniis. 

Tho  Jof  laii*  insinuati^  that  tho  plaintiff  IiaJ  .hoc  guilt v  of  the 
murder  o  :■  DmnA  Doll;-  ;  the  [.laintitf  th.T.up,,,,  ao.iian,l...i  tliat  an 
ni'iucst  sir  '  be  tak.u  on  Dolly's  body,  and  incurrLnl  I'xVfns.;  thereby. 
I  ■>(!,  t'.ai  .Huth  exixiis.  was  nnoverable  a.s  special  damage;  though  it, 
'  's  not  compuhori/  on  the  plairitill  to  have  i.a  imiiiest  held. 
Pea/ce  v.  Oldhnm,  C'owp.  275  ;  2  W.  111.  9(50. 
•.-upposo  that  during  the  war  of  1870,  an  Englishman  had  been  pointwl 
oai  io  a  Pari.sian  mob  as  a  Uorman  spy,  and  thrown  by  them  into  thn 
.Nine,  If  could  not  bo  contended  that  one  act  was  not  tho  natural  am] 
luces.sary  consequence  of  the  otLer." 

Mayno  on  Damages,  8th  ed.  p.  569. 
R.  V.  liurm  and  otiii'rs,  1(J  Cox,  C.  0.  :i5.j. 
Tho  defendant  .-aid  to  Mr.  Knight  of  his  wife  Mrs.  Ivnigl ',  "  .Taiio  is 
■<  notoriou.s  .ar  .  .  .  she  was  all  l>ut  s.sluced  bv  a  Dr.  (\.  of  J{o..c,>n,mon, 
ami  r  advise  you,  if  U.  eoims  to  Dublin,  not  to  permit  him  to  eniur  voun 
place.  .  .  .  .She  is  an  infamous  wret<>h,  and  I  am  sorrv  thai  vouliad 
th,,  misfortune  in  marry  her,  and  if  you  had  a-k,.,!  my  adv.,,"  ,m  tho 
Mibjecl,  I  would  have  advised  you  not  to  marry  her."  I  nirht  thereupon 
t'lrned  his  wife  out  of  tho  house,  and  sent  her  home  t     her  f;itlier,  and 
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refused  to  live  with  hor  any  longer.  HM,  that  loss  of  conioriium  of 
tho  husband  can  constituto  special  damage  ;  but  that  in  this  case  the 
husband's  (•onduct  was  not  tho  natural  or  reasonable  consequence  of  thq 
defendant's  slander.  Secu»,  had  tho  words  imput<^d  actual  adultery  since 
tho  marriage. 

Lynch  V.  Knight  and  uife,  9  II.  L.  C.  577  ;    8  Jur.  N.  S.  724. 

Parkins  et  ux.   v.    Hcolt  et  vx.,   1   11.  &  C.    153  ;     31   L.   J. 

Ex.  331  ;    8  Jur.  N.  S.  593  ;    10  W.  R.  562  ;    6  L.  T.  394  ; 

post,  p.  412. 

Whrrc  tlio  libel  attacked  tho  character  of  both  husband  and  wife  and 

tho  declaration  alleged  that  tho  wife  fell   ill  and  died  in  consequence  mt 

it,   evidence  of  such  damage  was  excluded  in  an  action  brought  by  the 

surviving  husband. 

Ouij  V.  Oregon/,  9  C.  &  P.  584. 
A  declaration  alleged  that  tlie  defendant  falsely  and  maliciously  .spoko 
of  tho  plaintiff,  a  working  stonemason,  "  lie  was  tho  ringleader  of  tha 
nino  hours  system,"  and  "  lie  has  ruineil  tho  town  by  bringing  about  tho 
nino  hours  system,"  and  "  He  has  stoppe<l  several  good  jobs  from  being 
carried  out,  by  being  tho  ringleatler  of  the  system  at  Llanelly,"  whereby 
tho  plaintiff  was  prevented  from  obtaining  employment  in  his  trade  at 
Llantlly.  Held,  on  demurrer,  that  the  alleged  damage  was  not  tho  natural 
or  reasonable  consequence  of  the  speaking  of  such  words,  and  that  tho 
action  could  not  be  sustained. 

Miller  v.  naritl.  I-.  It.  9  C.  1'.  118  ;  43  L.  J.  C.  P.  84  ;  22 
W.  It.  :V.y>  ;  30  L.  T.  58. 
Tho  plaintiff  w;i-.  barman.  The  defendant  said  to  tho  plaintiff's  em- 
pliij-ers  :  "  You  havi'  a  barman  in  your  employ  who  has  removed  from 
his  landlord's  house,  leaving  21.  owing  for  a  month's  rent,  and  I  cannot 
get  the  money  from  him."  The  plaintiff  was  thereupon  dismissed  from 
his  employment.  Held,  that  the  lo.ss  of  employment  could  not  reason- 
ably be  looked  upon  as  a  consequenco  of  tho  words  complained  of. 

Spcake  v.  Hughes,  [1904  |  1  K.  11.  138  ;  73  L.  J.  K.  IJ.  172  ; 
89  L.  T.  570. 
Tip'  iilairitilt  w.as  ejected  from  tho  dofendant.s'  licensed  promises  by 
tlicir  servant  who  said  h^i  was  drunk.  The  plaintiff,  fearing  that  this 
would  be  reportrd  to  his  father,  himself  informed  his  father  of  tho  occur- 
rence, who  thereupon  tolil  the  plaintiff  ho  would  have  to  resign  Ins 
directorship  of  a  company,  of  which  the  father  held  tho  control,  unless 
111'  cleared  his  character.  Tho  plaintiff  to  clear  his  ch.aractor  sued  tlio 
defendants  for  slander.  Held,  thai  even  assnminL-  the  plaintiff  had  suffered 
driniage,  it  was  not  causiKl  by  the  act  'I'  the  defendants  or  their  servant, 
anil  could   nf)t  be  ple.ided. 

Michael  v.  Spiers  and  I'nnd.  Ltd.,  (1909)  101  L.  T.  352  ;  25 
Times  li.  K.  740. 
Tho  plaintiff  was  the  owner  of  a  lionso  which  was  reporte<l  to  In 
havinted.  The  defendants  f,'avo  iml>licity  to  this  report  in  their  new.s- 
paper,  and  were  sue<l  l>y  the  plaintiff  for  disparagenn^nt  of  his  properfy. 
It  wa=  proveil  (hat  the  value  of  the  hnuun  had  diminished  owing  <n  it 
having  the   reputation   of  bring  hatuiled,   but  such    reputation   had   lieon 
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Ileld,  that  the  action 


•cquired  before  the  publication  by  the  dafendants. 
failed  for  want  of  proof  of  special  damago. 

Barrett  v.  Associated  Newspapers,  Ltd.,  (1907)  23  Times  L    \\ 
666. 


The  special  damage  must  be  the  direct  result  of  the 
defendant's  words.  The  jury  may  not  take  into  their 
consideration  any  damage  which  is  produced,  not  so  nnich 
by  the  defendant's  words  as  by  some  other  fact  or  circum- 
stance unconnected  with  the  defendant,  such  as  the  spon- 
taneous act  of  a  third  person.  The  defendant's  words  must 
at  all  events  be  the  i»r,loinin(iti)i,j  cause  of  the  damage 
assigned. 


Ilh(stratio)is, 

Tho  drf.ndant  .sl.i.i.irrod  tl.o  plaintiff  to  his  mastor  R.  Subsequently 
a.  discovered  from  another  sourco  that  tho  plaintiffs  former  master  had 
dismissed  Inm  for  misconduct.  Thoreupoa  li.  discharged  tho  plaintiff 
in  tho  middle  of  the  term  for  which  ho  had  eng.aged  his  services.  Held. 
that  no  action  lay  against  tho  defond.ant  ;  for  his  words  alone  had  not 
caused  B.  to  dismiss  the  plaintiff. 

I'icars  V.  ir.7corA-.,.  8  Eii^i,  1  ;    2  Sm.  L.  V.  353  (8th  e<l.). 

As  explained  in  L,/nch  v.   Knight  and  vifr,  9  il.   L    C    690 

GOO. 
Michael  v.   Hpicrs  and  Pond.  Ltd.,  (1909)   101   L    T    35'>  •    os 
Times  L.   It.   740.  '      '       '  '    ' 

Bingham  caused  a  libel  on  tho  plaintiff,  tho  proprietor  of  a  newspaper, 
to  bo  printed  by  Hinchcliffe  as  a  placanl,  an.l  distributed  5,000  such 
placards,  lie  also  put  tho  samo  lilnd  into  a  rival  newspaper,  tho  defen- 
dant s,  as  an  advertisement.  Tho  plaintiif  suo.1  Imfli  Bingham  and  Hincli- 
cl.fTo  as  well  as  the  defen.lant,  alleging  that  tho  circulation  of  his  paper 
had  greatly  deelin-d.  Th.-  aetion  against  tho  defen.lant  came  on  tir.t 
and  Ins  counsel  h.aving  failed  to  prove  tho  justitieation  ple.a.led,  contended 
tnat  til.,  decline  of  circulation  must  principally  bo  ascribed  to  tho  5,000 
pLuards,  not  to  the  advertisement.  Martin,  15.,  while  admitting  that  tho 
de  cndant  was  not  liable  for  damage  eausod  by  tho  placar.ls,  ruled  that 
>t  lay  on  the  .lefendant  to  prove  that  tho  damage  .snstain.>d  by  the  plafntifT 
was  in  fact  duo  to  tho  pl.acard,  and  not  to  tho  advert iscmenl.  Verdicb 
for  tho  plaintiff,  500/.  |„  tJio  .action  ag.ainst  Bingham  and  llinnhcliffo 
the  plaintiff  recovered  only  40,,.  Tho  .WO/,  was  probably  duo  to  thq 
justibcation  pleaded  and  not  proved. 

Harrison  v.   /',v/rec,   1   F.  &  V.   Wu  ;     Wl   L.   T.   (Ol.l  S  )  "98 

Wyatt  V.   a,,,;'.  l\u\\,  X.   1>.   2'JU,  ant,;  p.   ,197. 

Th..  plaintiff  all.-...|  that  ..erlaiii  per.sous  wuul.l  havo  r..comniendod  him 

w  -y,    Y.,   and    Z.,   had    n..t   tho  defen.lant   spoken    corfain   .lef.'tmatorv 

«"r.ls  of  him  on  the  Uoyal    Kx.hang.-,  an.l    that    X.,  Y.,  an.l    Z.  would^ 
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on  tho  ri-commciulatiou   of   tho^^o  parsons,  have  taken   tho  plaintiff  info 
fhoir   employment.      Tho    plaintiff   claimed   damages    for   tho   loss   of   tho 
employment.     Such  damage  was  hold  too  roraoto,  for  it  was  caused  by 
the  non-recommondation,  not  by  tho  d-  tendant'.^  words. 
Sterry  v.  Foromnn,  2  C.  &  P.  592. 

And  see  Iloey  v.  Fdlon.  II  O.  B.  N.  S.  142;  31  L.  J. 
C.  P.  105. 
Tho  plaintiff  was  a  candidate  for  memlH-rsliip  of  tho  Ueform  Club,  but 
upon  a  ballot  of  the  uiembi'r.s  was  not  olc'<.'t<'d.  .Subsequently  a  meeting 
of  the  members  wa.^  (jailed  to  consider  an  alteration  of  tho  rules  regard- 
ing tho  election  of  members.  IJefore  the  day  fi.xed  for  tho  meeting  tho 
defendant  spoke  cert.ain  words  roncerning  the  phiintiff.  which  "  induced 
or  contributed  to  inducing  a  majority  of  the  membe-  of  the  club  to 
retain  the  regulations  under  wliich  tho  plaintiff  had  been  rejected,  and 
thereby  preventeil  the  plaintiff  from  again  seeking  to  bo  olcct-ed  to  tho 
club."  llchl,  that  the  damage  allegoil  was  not  pocuni.ary  or  capable  of 
being  estimated  in  money,  and  was  not  the  natural  and  probable  con- 
sequence of   the  defendant's   words. 

Chamberlain  v.  Ii<,,,iJ.  11  Q.  B.  I).  407  ;  52  L.  J.  Q.  U.  277  ; 
;il  W.  J{.  572  ;  -18  L.  T.  328  ;  47  J.  P.  372. 
In  an  action  of  slander  of  titlo  to  a  patent,  tho  phiintiff  alleged  as 
special  damage  that  in  consc^quenco  of  the  dofendant's  opposition,  tho 
Solicitor-General  refused  to  allow  tho  letters-pat^tit  to  be  granted  with 
an  amended  title,  as  tin*  plaintiff  desired.  IlehJ.  that  this  damag<'  w.i.'j 
too  remote,  being  tlie  act  of  tho  Soliritor-Oeneral  .and  not  of  the  de- 
fendant. 

Iladdon  v.  Lott,  15  (,'.  11.  411  ;  24  L.  J.  C.  P.  19. 
A'crr  V.  Sheddcn.  4  C.  &  P.  528. 
Special  damage  alleged,  tliat  in  ronse<juenc<>  of  tho  defendant's  words, 
Butler  would  not  deliver  some  barley  wliieh  the  plaintiff  had  bought  of 
him,  except  for  cash  on  delivery.  Butler,  ln>ing  called,  .admitted  in  cro.ss- 
examination  that  he  should  have  iusistcil  on  cash  on  delivery  anyliow, 
even  if  the  defendant  hail  never  said  aiiythinir  at  all,  and  that  that  w.is 
his  undeistanding  of  tlu?  contract  betwi'en  liimself  and  the  plaintiff, 
J/i<ld,  no  special  daniage. 

King  V.  M'allx.  8  C.  &  P.  014, 


The  fict  of  a  third  ))artv,  if  directly  caused  by  the 
defendant's  language,  is  not  too  remote,  provided  tho  (1(>- 
fendant  either  did  contemplate  or  ought  to  liave  contem- 
plated uch  a  result.  The  defendant  cannot  he  held  liahlc 
for  an;  eccentric  or  foolish  conduct  on  the  part  of  the 
])erson  he  addressed  ;  hut  only  for  the  ordinary  and  reason- 
able conseiincnces  of  his  words.  The  fact  that  such  act  is 
in  itsi'lf  a  ground  of  action  by  the  plaintiff  against  such 
third  party  is  immaterial. 
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Formerly  this  was  much  doubted.  It  was  lield  in  Mrars  v 
Wih;,vh„,  8K,ist,  1 ;  2  Sm.  L.  C.  521  (Uth  edition),  that  where  the 
phuntift's  master  was  induced  l.y  the  slander  to  dismiss  the  plaintiff 
from  his  employ  before  the  end  of  the  term  for  which  they  had 
contracted,  such  disnn'.ssal  was  too  remote  to  be  special  damage, 
l)ecause  it  was  a  mere  wrongful  act  of  the  master,  for  which  the 
plaintiff  could  sue  him.  The  same  doctrine  was  laid  down  in  Morris 
V.  Lamidale,  2  B.  \  P.  284  ;  and  Kdlji  v.  farthiijUm,  5  B.  &  Ad. 
til')  ;  3  N.  iV:  M.  IIG.  But  this  is  clearly  contrary  to  Daris  v. 
(ianliiirr,  4  Itep.  16  ;  ant,;  p.  378,  and  the  numerous  other  cases 
in  which  loss  of  a  marriage  was  held  to  constitute  special  damage, 
although  the  plaintiff  there  had  an  action  for  breach  of  promise"of 
marriage.  Doubts  were  thrown  on  Vtmrs  v.  iniochx  in  Knifjhf  v. 
(libhK,  1  A.  &  E.  43  ;  3  N.  .1-  M.  167 ;  and  in  Ore,,,  v.  Ihitfou,  2 
C.  M.  &  R.  707 ;  and  it  must  now  be  taken  to  have  been  overruled 
by  the  dicta  of  the  law  lords  in  Li/nd,  v.  A'«i<///(  and  wife,  9 
II.  L.  C.  577,  and  by  the  decision  in  Lnmh;/  v.  Oijc,  2  E.  &  B.  216 ; 
22  L.  .1.  Q.  B.  463  ;  17  -Jur.  827.  It  is  now,  undoubtedly  the  law  that 
the  defendant  is  lialde  for  any  net  which  it  was  his  obvious  inten- 
tion, or  the  natural  result  of  his  words,  to  induce  another  to 
connnit.  "  To  make  the  words  actionable  by  reason  of  special 
damage,  the  consequence  must  be  such  as,  taking  human  nature 
as  it  is  with  its  iiilirmities,  and  having  regard  to  the  relationship  of 
the  parties  concerned,  miglit  fairly  and  reasonably  have  been  anti- 
cipated and  feared  would  follow  from  the  speiikiiiig  of  the  words." 
(Per  Lord  Wensleydale  in  Li/n,!,  v.  Kninht  and  ici/,;  <»  H.  L.  C. 
p.  600.)  "If  the  experience  of  mankind  must  lead  any  one  to 
expect  the  result,  the  defendant  will  be  answerable  for  it."  (Per 
Littledale,  .J.,  in  li.  v.  M,„m;  3  B.  &  Ad.  188.  And  see  Sori/tr 
Fnmrais,'  dm  Axplmltex  v.  F,irr,'ll,  (1885)  Cababc  &  Ellis,  563  ; 
Whititei,  v.  Moi,,nard,  (18!>0)  24  Q.  B.  D.  630;  59  L.  J.  Q.  B.  324.) 


lllngtriitioiis. 

A  mail  ni.iy  not  nr.ivcr  th(3  .--amo  .liuiiaircs  for  Ihc  s.inm  injurv  tvviro 
fn.m  («.,  clitlVrrnt  .Infondaiits  ;  but  ho  may  recover  from  two  .lifferenb 
•lefrii.lnnt.-,  damages  proi)oitioned  to  tho  injurv  each  has  occasioned,  and 
<learly  wliern  words  avo  spokon  t)y  a  defeM.la.it  ,rilh.  the.  intent  to  mako 
ii  thud  person  break  his  contract  witii  the  ,dai.itiir.  the  fail  that  .such 
I" TKiii  did   break   his  e.mlruit  with  tlie  idaintitf  in  coiis..,|ucii( c  of  what 

the   (h.frndaiit    said,    may    be    piov.-.!    as hd    dama-e   a-ainst    that    .h- 

f"!!danl. 

Carrol  v.   Fol/.inrr.   Kerford  *   1!nx's  Di^-est   of  Victoria  Cases, 
yi6. 
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If  I  tell  a  master  falsoly  that  his  aorvant  has  robbed  liim  and  there- 
upon ho  instantly  disinissou  him,  I  must  be  takon  to  have  contemplate! 
this  BM  a  natural  and  probable  consequence  of  my  act.  Hut  if  (ho  master 
horsewhips  his  servant  instead  of  dismissing  him,  this  is  not  the  natural 
result  of  my  accusation  ;  I  could  not  bo  held  liable  for  the  assault  ag 
special  damage.     Seo  per  Williams,  J.,  in 

Uaddon  v.  Lott,  15  C.  B.  -lU  ;    24  L.  J.  C.  P.  50. 
Mrs.  Scott  charged  Mrs.   Parkins  with  adultery.     She  indignantly  told 
her  husband,  and  he  was  unreasonable  enough  to  insist  upon  a  separation 
in  consequence.     Held,  that  no  action  l.iy. 

Parkin.1  et  ux.  v.  HcoH  ct  ujc.,  1  H.  &  C.   15;j  ;     31  L.  J.  Ex. 
331  ;    8  Jur.  N.  S.  593  ;     10  W.  IJ.  502  ;    G  L.  T.  394  ;    2 
P.  &  F.   799. 
Lynch  v.    Knight  and   nifo,  9  H.   L.   0.   577  ;     5  L.   T.   201, 
anto,  p.  408. 
The  plaintiff  engaged  Mdlle.  Mara  to  sing  at  his  concerts  ;    tho  defen- 
dant libelled   Mdlle.    Mara,   who   consequdntly    refused   to   sing   lest   she 
phould  be  hissed  and  ill-treated  ;     tho  result  w.as  that  tho  concerts  wore 
more  thinly  attended  than  they  otherwise  would  have  been,  whereby  tho 
plaintiff   lost   money.      Held,   that   the   damage   to   tho   plaintiff   was   too 
remote  a  consequence  of  dofend.ant's  words  to  sustain  an  action  by   tho 
plaintiff.     It  was,  in  short,  not  so  njuch  tho  result  o."    '  'indant's  words 
as  of   Mdlle.   Mara's  timidity  or  caprice. 

Ashley  v.   Harrimn,   1   Esp.   48  ;     Peakn,  256. 
Tho   defendant    is   not   answerable   "  if,    in   eonsequeice    "f   his   words, 
other    persons    have    afterwards    assembled    and    seized    the    pluiistiff    and 
thrown  him  into  a  horse-pond   by   way  of  i)unishment  for   his  supposed 
transgression." 

Per  Lord  EHenlKirough,  (.'.J.,  in   Vicars  v.   W'ilrocks,  8  Eiist,  3. 

It  is  not  essential  that  the  third  person,  whose  act  con- 
stitutes the  special  damage,  should  belie  >e  the  words 
spoken  by  the  defendant,  if  it  is  shown  that  the  words 
spoken  did  directly  induce  the  act.     The  law  is  oiherwis(> 

in  America. 

Uhistrat'wnH. 

The  plaintiff  and  .another  young  woanan  woikixl  for  Mis.  Eni'.'h.  a 
straw  boiinet-niiikor,  :iiid  lived  in  her  house.  The  defendant,  Mrs.  Ennrli'^ 
landlord,  who  live<l  two  dcMirs  off,  eame  to  Mrs.  lOnorh  and  eonipltiiiieil 
that  the  plaintiff  and  her  fellow  lodger  had  maiio  a  great  noise  nnil  be'vi 
guilty  of  openly  outr.ageous  eondu<'t,  ailding,  "  No  moral  per.son  would 
like  to  have  such  people  in  his  house."  Mrs.  Knoeh  tlierenpon  turmvl 
them  out  of  hi'r  house,  and  dismissed  them  from  hi'r  employ,  not  becaus.. 
she  believed  thi'  charge  maib',  but  bi'iaiise  .she  was  afraiil  it  would  offiii'l. 
her  landlord  if  lliey  reniaiiietl.  Ilehl.  tliat  the  special  damme  was  llie 
direct   consequence  of  tho  d'>fe>iilaiirs  words. 

Knir/ht  V.  Oihhs,  1  A.  &  E.   43  ;    3  N.  &  M.   407. 

And  see  aniitt  V.  Ihdliinnl.  7  L.  T.  (Old  8.)  490  ;    post.  p.  41f!. 
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But  where  the  plaintiff  was  undur  twenty-one  and  lived  at  home  with 
her  father,  and  tho  defendant  foully  slandered  lier  to  her  father,  in  con- 
sequence of  wliich  ho  rafusod  to  give  her  a  silk  dress  and  a  cour  o  of 
music  lessons  on  the  piano  which  ho  had  promisod  her,  although  he  en- 
tirely disbelieved  tlie  defendant's  story,  this  was  held  in  America  not  to 
bo  such  special  damage  as  will  sustain  tho  action,  on  the  ground  that 
such  treatment  by  a  parent  ( f  his  child  is  not  tlio  natural  result  oj  a 
falsehood  told  him  against  her.  I'cr  Orover,  J.  :  "I  do  not  think  special 
damage  can  be  predicated  upon  the  act  of  any  one  who  wholly  disbolievej 
the  truth  of  the  stoiy.  It  is  inducing  acts  injurious  t^i  tho  plaintiff, 
caused  1.  a  belief  of  tho  truth  of  tho  chargo  made  by  the  defe'i  dant, 
that  constitutes  the  damage  which  the  law  rodrtsses." 

Anon.,  60  N.   Y.   262. 

And  see  Wilson  v.  Ooit,  3  Smith  (17  N.  Y.  i{.),  Uo. 

The  special  damage  must  he  the  direct  result  of  the 
defendant's  words,  not  of  some  one  else's.  T.  A.  chooses 
of  his  own  accord  to  repuhlish  the  defendant's  words,  this 
i-  V.'s  own  act,  for  the  consequences  of  waich  he  alone  is 
liable.     (See  anU;  pp.  177— ''80.) 

But  if  a  repuhlicatiun  by  A.  he  the  natural  or  necessarv 
consequence  of  the  defendant's  publication  to  A.,  or  if  the 
defendant  intended  or  desired  A.  to  repeat  his  words,  the 
defendant  is  liable  for  all  the  consequences  of  A.'s  repub- 
lication, for  he  directly  caused  it.     A  republication  by  A. 
to  B.  is  not,  however,  considered  in  England  a  necessary 
consequence   of    the   defendant's   publi'-ation,   unless   the 
original  communication  made  to  A.  places  A.  under  a  legal 
or  moral   obligation   to   repeat  the   slander   to  B.     And, 
indeed,  if  the  defendant  knew  the  relation   in  which  A. 
stood  to  B.,  he  will  he  taken  to  have  maliciously  contem- 
plated and  desired  this  result  when  he  spoke  to  A.     {SiHujht 
V.  (iosiuuj,  00  L.  .T.  Q.  B.  '231  ;  55  J.  P.  501  ;   Whitmii  v. 
V.„i,jnard  (1890)   24  Q.  B.  D.  030;    5i>  L.  J.  Q.  B.  324. 
See  ante,  p.  178.) 

Thus,  it  may   happen   tliat   a  on   who   invents  a  lie,  and 

maliciously  sets  it  in  circulation,  nui;  dometiuies  escape  punishment 
iiltogether.  For  if  1  originate  a  slander  against  you  of  such  a  nature 
that  the  words  are  not  actionable  per  se,  the  utterance  of  them  is  no 
ground  of  action,  rniess  special  damage  follows.  If  I  myself  tell 
the  story  to  your  employer,  who  thereupon  dismisses  you,  you  have 
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an  action  against  me ;  but  if  I  only  tell  it  to  your  frionds  and 
relationH,  and  no  iiecuniary  damage  ensues  from  my  own  com- 
munication of  it  to  any  one,  then  no  action  lies  against  rae,  aUhough 
the  story  is  sure  to  get  round  to  your  nuister  sooner  or  later.  The 
unfortunate  man  whose  lips  actually  utter  the  slander  to  your 
master  is  'lie  onl  person  that  can  be  made  defendant:  for  it 
is  his  publicatiOi^  alone  which  is  nitionable  as  causing  siH;cial 
damage. 

It  is  clear  law  that  when  the  repetition  of  a  slander  is  spontaneous 
and  unauthorised,  when  it  is  the  voluntary  act  of  a  free  agent,  the 
originator  of  the  slander  is  not  answerable  for  any  mischief  jaused 
by  its  repetition.  (Ifolirooil  :.  llupkim,  Cro.  Eliz.  787.  \nd  .see 
Ward  V.  ir.r/,«,  7  Bing.  211 ;  4  M.  &  P.  7!K);  Itnthn-ford  v.  Eratts, 
4  C.  &  P.  74 ;  Tiaiiiirlifr  v.  .l/ogx,  3  C.  &  K.  83 ;  Paihiiix  li  ii.t:  v. 
Scott  ft  ,i.v.,  1  H.  &  C.  153  :  31  L.  J.  Ex.  331  ;  8  -lur.  N.  S.  r.!)3 ; 
J>i.ron  V.  Smith,  5  H.  it  N.  ino :  29  L.  .T.  Ex.  I'iiJ ;  lUti'iiian  v. 
LyaV,  7  C.  15.  N.  S.  <i38.)  In  Wuliwi  v.  Smith,  1  Ex.  D.  !)4  :  45 
L.  J.  Ex.  281 :  24  W.  li.  487 :  34  L.  T.  500,  it  is  true,  Kelly,  C.B,, 
expressed  a  "  hope  that  the  day  will  come  when  the  principle  of 
WiiriJ  V.  Wi'J;h,  and  that  class  of  cast;s,  shall  be  l)rou^dit  under 
the  consideration  of  the  Court  of  last  resort;"  but  Pollock  and 
Huddleston,  BB.,  upheld  that  decision.  And  in  Chirhi'  v.  Murfiaii, 
38  L.  T.  351,  Lindley,  J.,  expressly  states  his  opinion  that  the 
decisions  in  IVtird  v.  UV(7.-.s  and  PaiLiiiH  v.  Smtt  have  been  in  no 
way  overruled  by  ItiiUii;i  v.  Smith  and  Emus  v.  Harries,  1  II.  «.<;  N. 
251 ;  2(5  L.  J.  Ex.  31. 

It  is  only  in  cases  where  the  words  are  not  actionable  [ler  se  that 
the  rule  as  to  the  remoteness  of  damages  inflicts  this  appart.-L 
hardship  upon  the  plainlifif  when  he  sues  the  originator  of  the 
slander ;  for  where  the  words  are  actionable  [ur  sr,  and  in  all  cases 
of  libel,  the  jury  find  the  damages  (jcmraUij,  and  will  punish  the 
author  of  the  falsehood  with  due  severity  ;  although,  of  course,  the 
judge  will  still  direct  them  not  to  take  into  their  consideration  any 
damage  which  ensued  from  a  repetition  liy  a  stranger.  {Ilnther/ord 
V.  ErauH,  4  C.  I't  P.  74  ;   TiiiiiiirHfl<'  v.  .lA-xx,  3  C.  \  K.  83.) 

When,  however,  the  first  publisher  either  expressly  or  impliedly 
requests  or  procures  the  ri^publication,  be  directly  causes  all  damage 
that  Hows  from  the  republication ;  the  second  publisher  is  really 
his  agent,  for  whose  act  he  is  liable.  So,  wherever  the  original 
publication  to  A.  places  A.  under  a  legal  or  moral  obligation  to 
reijeat  the  defendant's  words,  such  repetition  is  clearly  the  natural 
consequence  of  the  defendant's  communication  to  A. 
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In  Ame.lca  the  judges  in  one  or  two  canes  appear  to  carry  this 
doctrine  further,  and  seem  to  Iny  down  the  i.ile  tliat  whenver  the 
repetition  is  innonnt  (that  is,  we  presume,  not  malicious,  anu  on  a 
privileged  occasion),  the  originator  must  be  liable  for  all  consequential 
damage  caused  l.y  the  repetition ;  for  else,  it  is  said,  the  person 
injured  would  be  without  a  remedy.     He  cannot  sue  the  person 
repeating  the  slander,  as  the  rei)etition  is  privil.ged  ;  therefore  he 
must  be  able  to  sue  the  xirst  publisher  for  the  damage  caused  by  his 
own  publ-cation,  and  by  the  innocent  repetition  as  well.     "  Where 
slanderous  words  are  repeated  imuneHtly,  and  without  an  intent  to 
defame,  us  under  some  circumstances  they  may  be,  I  do  not  see  w!iy 
the  author  of  the  slander  should    not   be  held  liable  for  injuries 
resi:!tmg  frmu  it  as  thus  repeated,  as  he  would  be  if  these  injuries 
hud  arisen  directly  from  the  words  as  spoken  by  himself."    (Per 
Beurdsley,  J.,  in  Kecnholts  v.  li.rkn;  3  Denio,  N.  Y.  35-2  ;  and  see 
Trnnlli;,rr  V.   Wands.   17  N.  Y.  11.58.)     But  it  is  strange  to  make 
the  liability  of  one  mun  depend  on  the  absence  of  malice  in  another 
Such,  at  all  events,  is  not  the   law  of  En-lund;  it  by  no  means 
ioUows  with  us  thut  because  the  repetition  is  privileged  or  innocent 
It  IS  tliereforo  the  natural  and  necessary  consequence  of  the  prior 
publication.     In  I'nrki,,,  v.  Sn.tt  (ant.;  p.  412),  the  repetition  was 
eiairly  innocent,  yet  no  action  lay  against  the  original  defamer. 
Mrs.  rarkius  was  in  fact  held  to  have  no  remedy.    (See  Clark  v 
Cha,ulHr.-<   :J  Q.  B.  D.  :J27 ;  47  L.  J.  Q.  B.   127;  26  W.  B.   613;  38 
L.  T.  454;    nassell  V.  Elmore,  48  N.   Y.  R.  561,   567;    Titus   v. 
Sitmuer,  U  N.  Y.  B.  266.) 


Illustrations. 

Tlio  plaintiff  "  was  in  communication  of  marriago  with  J  S  who  was 
s,.,,eU  m  fee  of  land  worth  ''ml.  per  annun..-  Tho  UetVndLnt  «poku 
WoixU    to    the    plair.tifls    sonant     nnpucinf?    uncha«titv    to    the    plaiLtifl 

and  by  mi.on  of  thc.e   words  .ho  lo.t  her  n.arriag..."     Held,   that  no 
ucliou  lay,  because  the  words  were  n>t  spoken  to  .T.  S. 
Ilohrood  V.    Ilopkim,   (1600)  <Vo.   Kliz.    787 

Woeks  wa.s  speaking  to  Bryco  of  the  plaintiiT.  and  said,  -  JIo  is  a 
roguo  and  a  swindler  ;  1  know  enough  about  h.m  to  ham-  him."  Urvco 
.opeated  th,s  to  liry.T  as  W-.-ks'  stateu.ent.     Bryer  eonso^uenllv  refu  ed 

Ward  V.   Wi-rl^.t,  1   iiing.   :>!!  ;     t  M.  *   I>    7y(i 
A  groom  in  a  pa.si,.n  railed  a  lady's-maid  '"a  whore.-     A  ia.lv,  hearing 
tl."  groom  had  said   so,   refused  to  allord  the  lady's-maid  i.er  custon.ary 
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hospitality.     Held,  that  no  action  lay,  for  tho  groom  had  novur  «pok«« 
to  the  lady. 

Clarke  v.  Morgan,  (1877)  38  L.  T.  354. 

DU  -  V.  Smith,  3  H.  4  N.  450  ;  29  L.  J.  Ex.  125  ;  ante,  p.  386. 
G.  proposed  tho  plaintiff  as  a  momber  of  a  club.  The  defendant,  a 
member,  on  tho  day  of  election  told  O.  that  tho  plaintiff  was  leading  an. 
immoral  life.  O.  nuvurtholees  votod  for  tho  plaintiff.  There  was  no 
evidence  that  tho  defendant  spoke  to  any  other  member,  yet  the  plaintiff 
was  blackball.!d.  Judgment  for  the  dufendunt,  as  the  special  damage 
was  not  tho  result  of  tho  wqrdg  proved  to  havo  been  spoken  by  tho 
defendant. 

Walklin  v.  Johns,  (1891)  7  Times  L.  It.  292. 

Argent  v.  Donigan,  (1892)  8  Times  L.  11.  432. 
Tho  defendant  said  oif  the  plaintiff,  a  veterinary  surgeon,  in  the  White 
Lion  public-house  at  Barnet,  "  He  does  not  know  his  business."  No 
ono  then  in  the  public-house  ceased  to  employ  the  plaintiff  in  con- 
sequence ;  but  some  others  did,  to  whom  tho  circum:<tance  was  reported. 
Held,  that  tlie  defendant  was  pot  liable  for  the  loss  of  their  custom. 

Hint  V.   Goodwin.  3  F.  &  F.  257. 

Rutherford  v.  Evans,  4  C.  &  P.   74. 

Tunnicliffe  v.  3loss,  3  C.  &  K.  83. 
The  plaintiff  was  governess  to  Mr.  li.'s  children  ;  the  defendant  told 
her  father  that  she  ha-l  had  a  child  by  Mr.  L.  :  the  father  went  straight 
to  Mr.  L.  and  told  him  what  tho  defendant  had  said.  Mr.  L.  thereupon 
said  that  the  plaintiff  had  better  not  return  to  her  duties,  for  although 
ho  knew  that  the  charge  was  perfectly  false,  still  for  her  to  continue  to 
attend  to  his  children  would  bo  injurious  to  her  character  and  unpleasant 
to  them  both.  Held,  that  tho  repetition  by  the  fatlior  to  Mr.  L.,  and 
his  disn.issol  of  the  plaintiff,  were  both  tho  natural  consequences  of  thu 
defendant's  publication  to  the  father. 

Oillett  v.  Bullivant,  (1840)  7  L.  T.  (Old  S.)  490. 

Fowles  V.  Bowen.  (1864)  3  Tiff.  (30  N.  Y.  R.)  20. 
H.  told  Mr.  Watkins,  that  tho  plaintiff,  his  wife's  dressmaker,  was  a 
woman  of  immoral  character.  Mr.  Watkins  naturally  informed  his  wifo 
of  this  charge,  and  she  ceased  to  employ  tho  plaintiff.  Held,  that  tin- 
plaintiff's  loss  of  Mrs.  Watkins'  custom  was  tho  natural  and  necossriry 
consequence  of  the  defendant's  communication  to  Mr.   Watkins. 

Derry  v.  Handley,  (1867)  16  L.  T.  263. 
Tho  defendant  uttered  a  slander  consisting  of  a  false  imputation  upon 
the  chastity  of  the  plaintiff  (an  unmarried  woman)  in  tho  presence  of 
her  mother.  Tho  mother  repeated  it  to  the  plaintiff,  who  repeated  it  to 
the  man  to  whom  she  was  engaged  to  be  married,  and  he  broke  off  the 
engagement  in  consequonce.  Thco  was  no  evidence  that  fhe  defendant 
authorised  or  intended  tho  repetition  of  the  slander,  or  that  he  knew  of 
tho  plaintiff's  ongiigoment.  HeJd,  that  the  special  damage  was  too  remote, 
and  that  therefore  no  action  lay.  (This  d(><^ision  was  prior  to  the  Slander 
of  Women  Act,  1891.) 

Speight  V.  Ornrmii,  (IN'JI)  00  J,    .1,  Q.  B.  2:!1  :    53  J.   P.  501  ; 
7  Times  I-.  K.  239. 

Ecklin  v.  Little,  (1890)  6  Times  L.  11.  300. 
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KendiUoH  v.  J/„?/fry,  Car.  &  Mursh.  ^02. 

0      ho  company  thor.,  who  roporto.!  it  to  th.,  .iiront...  at  th.!    ^i  offlee 
o      ho  company  .n  London,  who  .li.mi.W  th-  plaintiff  from  tholervi  a 

w  r       itS  To   H      ;'"\"-^';'"''    '"   •^=""'"--      ^-^  of    tho   atx,vo   ca^« 
woro  u  etl   to   the  (  ou.t.      J.oavo    was   refuso.I,   on   tho   -roun.l   that   th,. 
caao  d:d   not    oomo   within   tho    wonls   ,.f  tho  Vepoalod   ru  o    OrS   XI 
r.    l;     but    Bramwoll,    I..J.,    i„timato,I    ,hat    in    his  opinion   the  ^Wrf 
«poc.al  damage  wa.  too  .-omoto,  ditTenn.  from  Donman,  J.    in  thol^urt 

Bro^  v^  Mare.scaucc.  7  Q.  B.  D.  4.')4  ;    50  L.  J,  Q.  B.  676  •    29 
W.  B.  858;    44  L.  J.  044,  765.  ' 

If  I  make  an  oral  stat<.raont  to  the  reportor  „f  a  nowsnanor    int«n^- 
and  desT  „,  him  to  insert  tho  snbstanoo'of  i,  i,.  ^^  ;  ^^  1   l^Z 
toi    all    tho   consequences   of    its    appeaiinc   in    nri„t    ..i.i      \r 
e.prossly  roqueste]  the  reporter  to'p'ubiish' it       '      '   "'""•"^''   ^    "^^«' 
5onrf  V.   Douglas,  7  C.  <St  P.   626. 
J?.  V.   Lovctt,  9  C.  &  p.   462. 
^rfoms  V.  AV%.  Ry.  &  Moo.   157. 
n  ,  .,  ^*-  ■"■•  ^'X'P'-'-.  8  Q-  «•  533  •    15  L.  .T.  Q.  B.  206 
«ut  If  I  wnto  you  a  private  letter  containing  a  libel  on   A     and  vo„ 
make  a  copy  of  it   which  you   send   to  a  nows.lp,.  to  V   publ'hedT 
all  the  world,  w.thout  my   lo.tvo,  and   in   a  wav  which   T  oouM      7  h  j! 
an hcpated,    then   this   republieation    is   your  ..wn    u, iJfuT  a '      f  r  1 
<;onspquencos  of  which  you   .alnn«  ar«  liaWo. 
tor  the  publication  to  you. 

Per  Best,  C.J.,  5  Bing.   402.  405. 


r  mii.^t.  pay  damages  only 
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The  damage  must  of  course  have  accrued  to  the  plaintifl 
and  not  to  some  one  else.  A  loss  which  has  resulted  to  A. 
in  consequence  of  the  defendant's  having  defamed  B.,  is 
too  remote  to  constitute  Hi)ecial  damage  in  any  action 
brought  l)y  B.  Whether  A.,  who  has  himself  suffered  the 
damage,  can  sue,  depends  upon  the  clowaness  of  the  rela- 
tionship hetveen  A.  and  B.  If  A.  is  B.'s  master,  A.  may 
perhaps  have  an  action  on  the  case  jur  nuod  si-rritiiim  amisii. 
If  A.  is  B.'s  husband,  then  it  is  clear  law  that  the  husband 
may  sue  for  any  s})ecial  damage  which  has  accrued  to  him 
through  the  defamation  of  his  wife.  (I'nxt,  p.  5t)7.)  But  n 
wife  cannot  recover  IjT  any  special  damage  which  words 
spoken  of  her  have  inflicted  on  her  husband.  {Hanmoil 
ft  HX.  V.  Ilanliriik  et  iix.,  (KUiS)  2  Keble,  387.) 

This  rule  pressed  very  harshly  upon  married  women  ;  for  l)efore 
the  Married  Women's  Property  Act  there  was  hardly  any  special 
dama(;e  which  they  could  sufifer.  Their  earnings  were  their  hus- 
bands';  80  was  their  time.  Lord  Wensleydale,  in  Lynch  v.  Kitii/ht 
and  uife,  9  H.  L.  C.  597,  even  doubted  if  loss  of  enii»ortiiim  of  lier 
husband  was  such  special  damage  as  would  sustain  an  action  of 
slander  by  a  wife.  Loss  of  the  society  of  her  friends  and  neighbours 
clearly  is  not.  The  only  special  damage,  in  fact,  which  a  married 
woman  living  with  her  husband  could  set  up  was  loss  of  hospitality. 
And,  even  in  conceding  her  this,  the  judges  seem  to  be  straining  the 
law,  for  her  husband  was  bound  to  maintain  her:  so  that  such 
gratuitous  entertainment  was  really  a  saving  to  the  husband's 
pocket.  But  in  Daties  v.  Solmum,  L.  R.  7  Q.  B.  112;  41  L.  J. 
Q.  B.  10 ;  20  W.  R.  167 ;  25  L.  T.  799,  the  judges  declined  to 
scrutinise  too  nicely  into  such  matters ;  and  no  doubt  the  loss  is 
really  the  wife's.  Her  friends  would  supply  her  with  better  and 
other  food  than  that  which  the  law  compels  '  er  husband  to  afford 
her.  The  operation  of  the  Married  Women's  T-roperty  Acts,  and  the 
Slander  of  Women  Act,  1891,  has  lessened  the  hardship.  In  soiii.' 
cases  the  difficulty  might  perhaj  >»  have  been  obviated,  had  (lie 
husband  sued  alone.  (See  Coleman  et  ux.  v.  Hmroiirt,  1  Lev.  140  : 
poit,  p.  572.) 

Illn$t  rations. 

A  brother  cannot  sue  for  slander  of  his  sister. 

8iibl)aij/ar  v.  Krhtnaiyar  and  anothrr,  I.  L.  ]{..  1  Madras,  38 : 


nCHBASli  AXD    WIFE.  4,9 

Nor  •  wn  for  .l«ndor  of  hi.  deoewed  /.thor 

So/omo«*  and  other,  v.  JV,.rf,.x,  1  SUrk     191 

loT„:  ;•/"-*'""•  ^  «    B    9'8;     15  L.  J.   Q,   „.    ,„  , 

Hay  thorn  v.  Lawson,  A  C.  &  I>     190 
.ho  prov<Ml  a    the  tna    wJ   h  n'  .     r*""'  '    ""  ''"'  ^P"''''*'  '''»""«•'  "hich 

.£ : .  .s;.  ':t:rjr  ■ -:  re::  .tii.-.-'r.  - 1' 

And  other  casoe,  post,  p    S7'»  '• 

anJ  iS;  ti:^^rt:;f  >r  ^J"'-"  ^-'-■^-^  '»•-•- 

lo  he  whereby  she  lost  fT        11       \  ^       "''^  'mputing  inoontinence 
and  unaWeto  att      1  f     .  '^^  "^  ''"'  nei,^hbour.,  u„,i   became  ill 

of  his  wife  in  hi'  dom'stio  S,      «^i   ".t  '^"  'V'^y  ''^^  "--t-nce 
"X  .au.e  of  action.  '  *'"''  ^'"'  ''^'oration  disclosed 

All^p  o»du,fey.  Allsop    (,860)  5  H.  4  N.  534  ;    29  L.  J. 

(oidsosao"'''  ''•'=    "'^^  "•  <'»=    ^^I-T. 

ApprovcHl  in  Zy«c/,  v.  K„iyht  „„d  „,ifo,  9  H.  l.  C.  .377. 


r. 


r.  K 
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t'ANADiAN  Notes  tu  Ciiuteb  XIII. 

<<i;.VKBA|,    U.VM\(!K.s. 

l//.,W„-in,.„,|;  of  an  ,.ll..,...i   li,,..„„„,  ,,„,^,„^„,  ; 
I...  .l..,..n.l,.„t  H  ,..„  ii..l.|.    ,w  .h.........  r..s„ltinK  to  ,h..  ,  I.^ntTff 

n!!i'Ah;'";r2;;! "  """■''""  ''""""^*"  •  •"''•'^""  ^-  '•'"'""'■•"- 

.  ■.,.„    >•,  o/,V,      Tl„.    r.^p«,„|..„ts.    ,„,rtn.-rs    i„    trml.-.    su.mI    f|... 
.  ..■llnnts  ,...  .  .,,.,.,atio„  of  „...  ....„.„..,.,.,,  i..  H..,.ir  fra.l..  a,,!,. 

"■■"•"'"      '">'  «'•••"  ""•'•'•l'<"'ts  at  Halifax:  that  tl...  appellants 

.n-s    ,rans,n.tt..,l.  s.nt.  nn.l    pubiishe.!    fr„,„    ,hoir    otii....  i„  « 
•'/'".  an.l    h.T.  ..aused  to  be  printed,  .-opied,  ..irculated.  and  pub 
h.  .1  ,  e    also  and  def«n.a,„r.v  n.essa.e  foilowin,:  •M;,.„  S  her 
i  (-0     ^,lK,^..al..  ..loth.ors,  of  (irenvillo  Street,  have  failed-  liabil- 

...s    eavy        2.  That  the  san.e  .ne.sa^e  «a.  caused  also  to  be  p  b- 
l.>h.d  u,  other  parts  of  the  Do.ninion.     3.   That  the  appellants 

•lolin  Da  1.     rele^raph  newspap,.,-.  an.l  entered  into  an  arrauKe- 
-•"t  -vth  h„n.  whereby  the  appellants  agreed  to  eolleet  and  tran  - 
I'  ■  ->.v  .n..ns  of  their  t..|e.raph  lines,   news  despatches  to  s'd 
.-paper  trom  tune  to  tin.e,  aud  that  sueh  publisher  should  pay 
-•  ..  1    sueh  n.essasres,  an.l  should  publish  then,  in  his  newspaper. 
'    that,  .n  pursuance  of  said  asreen.ent,  the  appellants  wron^- 
'Hly.   M.al.,.     ,,sly    and  by  ,„eaus  of  said  tele«ra,,h.    transn.itted 
-nt  .md  pu,..,shed  fron,  their  office  in  Halifax  to  their  office  in  St ' 
■  "I",,    and    there    falsely   and    maliciously   eause.l    to   be   written' 
"""•;"■    -P'.'s    eireulated.    and    published,    the    above    n-essa-^e' 
^li.  reby  ,,,any  customers  who  had  heretofore  dealt  with  plaintiffs' 
-■-.I  to  do  so.  and  their  credit  and  business  standing  and  r^puta 
on  -re  thereby  greatly  damaged.     The  appellants  denied   the 
M..,l  publications  charged,  and  also  the  entering  into  the  agree- 
'•nt  mentioned  m  the  third  count,  and  the  forwarding  of  the 
-snges  .s  alleged.    At  the  trial  it  wa.s  proved  that  the  telegram 
!...h  was  published  in  the  morning  paper  was  corrected  in  th^ 
.;^;mng  edition,  and  that  the  publisher's  agreement  was  with  an 
o>-.-.-  of  the  company,  to  furnish  him  news  at  so  much  for  every 
hun.lred  words,  but  that  he  only  paid  for  such  as  he  us,d.    The 


(1 


420b 


CANADI.lH   X0TE8. 


original  despateh  was  not  produced.  The  only  evidence  as  to 
damage  was  the  evidence  of  two  witnesses,  wlio  proved  that  by  rea- 
son of  the  publication,  they  ceased  to  do  business  with  the  respond- 
ents as  tliey  had  previously  been  accustomed  to  do: — Held,  that 
the  appellants  were  responsible  for  the  publication  of  the  libel  in 
question.  2.  That  the  damages  ($7,000)  were  excessive,  and  there- 
fore a  new  trial  ought  to  be  granted.  3.  That  no  special  damage 
having  been  uUeged  in  the  declaration,  the  evidence  as  to  such 
damages,  having  been  objected  to,  was  inadmissible.  Dominion 
Telegraph  Co.  v.  Silver,  10  Can.  S.C.R.  238,  reversing  Silver  v. 
Dominion  Telegraph  Co.,  2  P.  &  G.  17. 

Plaintiff  claimed  damages  for  slander,  alleging  in  his  declara- 
tion that  defendant  had  spoken  certain  words  about  him  in  relation 
to  his  business  to  the  effect  that  he  was  guilty  of  fraudulent  conduct 
in  said  business,  and  was  untrustworthy  and  unprincipled  in  his 
way  of  carrying  it  on,  whereby  plaintiff  was  injured  in  his  credit 
and  reputation,  and  his  customers  were  caused  to  limit  their  deal- 
ings with  him  and  to  withhold  business  from  him.  Held,  that  tlierc 
was  no  need  of  alleging  or  proving  special  damage.  Paint  v. 
Maclean,  3  N.S.D.  316. 

Ontarioi — The  jury  are  entitled  to  look  at  the  whole  conduct  nt' 
the  defendant  from  the  time  of  the  defamation  down  to  the  tiim 
they  give  the  verdict  and  to  consider  what  bis  conduct  has  been  in 
Court  during  the  trial  as  well  ns  before  and  after  action  brouplif. 
Sill  V.  Alexander  (1910).  2  O.W.R.  401.  ^ 

Special  Damage. 

Urifinh  CoUimhini — In  an  action  for  slander  for  words  us.il 
imputing  an  offence,  which  though  non-criminal,  and  not  being  an 
indictable  offence  under  the  Code,  yet  affects  a  person's  status  as  a 
public  officer,  the  plaintiff  is  entitled  to  have  the  ca.se  go  to  the  jiii  v 
withoiit  making  out  a  prima  facie  case  of  special  damage  suffcn  i 
W.  v.  A..  13B.C.R.  333. 


.Vff»i/«/)fl.— The  Act  .')0  Vic.  (M.\  c.  22.  provided  that,  "Exr. m 
in  cases  where  special  damages  arc  claimed,  the  plaintiff  in  ■•11 
actions  for  libel  in  newspapers  shall  be  required  to  prove  eiih  r 
malice  or  culpable  negligence  in  the  publication  of  the  libel  I'lmi- 
plained  of."  And  the  Act  50  Vic.  f  JI.\  c.  23,  provided,  that.  '  Vo 
perfon     .     .     .     who   has     .     .     .     not   complied   with  the  ]iiv\i- 
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sions  of  this  Act,  shall  be  entitled  to  the  benefit  of  any  of  the  provi- 
sions of  the  other  Act  "    Hel.l    1    Ti.of    :f  T  ^ 

1     J  ,.  '  ^-   ^''"*   't    ^a-^   not   necessary  to 

plead  ccwnphance  with  chapter  23  in  order,  upon  the  trial  to 
obtain  the  benefit  of  chapter  22.  2.  That  "eases  where  sp  cial 
damages  are  claimed,"  means  not  merely  claimed  in  the  declara- 
tion, but  also  by  evidence  at  the  trial.  3.  Allegations  of  los.s  of 
business  are  allegations  of  general  damages  only.  Where  special 
Jlamages  are  claimed,  the  names  of  the  customers  whose  busing 
has  heen  lost  must  be  set  out.  Ashdown  v.  The  -Manitoba  fZ 
Press  Co.,  6  Man.  R.  578,  affirmed,  20  Can.  S.C.R  43 

See^_als„  Silver  v.  Dominion  Telegraph  Co.  (1882),  10  Can  S  C  R 
-.•^^.  2,.i.  to  same  effect  as  to  the  latter  proposition. 

Onlario.~Tho  .special  damage  required  in  an  action  of  defama- 
.011  must  be  such  as  would  be  the  reasonable  and  natural  result 
l.e  won^,  used  Where,  therefore,  the  alleged  defamatory  words 
-re  tha  the  p  aintiff.  who  received  an  allowance  for  the  mainten- 
.ncc  „t  his  wifes  niece  from  her  father's  estate,  had  put  in  a 
Mitious  account  for  trifling  matters,  such  as  for  candies,  oranges 
.  <•  and  obtained  payment  of  it,  the  special  damage  alleged  being 
that  in  consequence  the  niece  and  his  wife  had  left  him  and 
ntused  to  ive  with  himr-Held,  that  such  damage  was  not  recog- 
.n«ible  at  aw,  not  being  the  natural  and  reasonable  consequence 
ot  tlie  words  u.sed.    Ludlow  v.  Bat.son,  5  O  L  R   309  (D  C  ) 

Declaration,  that  the  plaintiff  was  and  is  a  clergyman  of  the 
( lu.r.l.  o  Englan.l.  and  that  the  defendant  falsely  and  maliciously 
spoke  and  published  of  him,  in  relating  to  his  said  profession  "He 
".II  get  drunk,  I  have  seen  him  drunk,"  meaning  therebv  th^t  the 
Pl'i.nfff  was  an  unfit  and  improper  person  to  exercise  his  said  call- 
...ir.  whereby  the  plaintiff  was  injured  in  his  good  name,  etc.,  and 
shunned  by  divers  persons;  without  any  averment  of  special  dam- 
,',',j'',-7.         •_  ""    <'pniurrcr.    declaration   bad.       Tighe    v.    Wick<!, 

Th.-  Libel  and  Slander  Act    'Ont.),  1909.  9    Edw     VII    e    40 
iil,',.l!'.'_!'"'"''  ""  ^•'"''''■'""  P'-«^i«ion  ««  to  damages  in  neu^paper 

1  >  \o  action  for  libel  contained  in  a  newspaper  shall  lie  unless 
'I'-  I'laintiff  has  within  six  weeks  after  the  publication  thereof  has 
'■O.M..  to  his  notice  or  knowledge,  given  to  the  defendant  notice  in 
"Titmg.  specifying  the  statement  complained  of.  which  shall  be 
-  rv..,l  in  the  same  manner  as  a  statement  of  claim  or  bv  d*  liv.ring 
t  !••  notice  to  a  grown  up  person  at  the  place  of  business  of  the 
'''ti'iidant. 
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(2)  The  plaintifT  shall  recover  only  actual  damages  if  it  appears 
on  the  trial — 

(rt)  That  the  alleged  libel  was  published  in  good  faith; 
(6)   That  there  was  reasonable  ground  to  believe  that  the 
publication  thereof  was  for  the  public  benefit ; 
(r)  That  it  did  not  involve  a  criminal  charge; 
(r/)   That  tiie  publication  took  place  in  mistake  or  misap- 
prehension of  the  facts:  and, 

(( )  Tliat  a  full  and  fair  retraction  of  any  statement  therein 
alleged  to  be  erroneous  was  published  either  in  the  next  regu- 
lar issue  of  the  newspaper,  or  in  any  regular  issue  thereof 
published  within  three  days  after  the  receipt  of  such  notice. 
and  was  so  published  in  as  conspicuous  a  place  and  tyi)c  as 
wa^  the  alleged  libel. 
(;?)  The  provisions  of  this  section  shall  not  apply  to  the  case  of 
a  libel  against  any  candidate  for  public  office  in  Ontario,  unless  the 
retractation  of  the  charge  is  made  ei'itorially  in  a  conspicuous  !nan- 
ner,  at  least  five  days  before  the  election.    !)  Edw.  VII.  c.  40,  sec.  8. 
In  an  action    for  slander  for  dcfamator.v  words    spoken    of    a 
woman  imputing  uncliastity  or  ailultery,  it  shall  not  be  necessary  to 
allege  in  the  plaintiff's  statement  of  claim,  or  to  prove,  tliat  sjiecial 
damage  resulted  to  tiie  iilaintiff  from  the  utteraiK-e  of  surh  words, 
and  the  plantiff  may  recover  nominal  damages  without  averment 
or  proof  of  special  damage,  but  shall  not  be  entitled    to    rei-ovci- 
more    than    nominal  damag(>s    unless    special    damage    is  proved. 
!t  Edw.  VII.  (Ont.l,  c.  40,  sec.  10  (1). 

The  trend  of  decision  is  in  favor  of  recognizing  the  supremacy 
of  the  jury  in  dealing  with  the  quantum  of  damages  awarded.  The 
Court  will  not  hesitate  to  interfere  if  satisfied  that  the  amount  is 
so  large  that  no  twelve  men  could  have  reasonably  given  it,  or  if 
satisfied  that  the  ,i'iry  must  have  taken  into  account  matters 
which  they  ought  not  to  have  considered,  or  acted  ujiou  a  wtvui" 
principle:  but  uidess  the  Court  is  fni  .,,iiie  good  reason  so  dissatis 
fieil  with  the  verdict  as  to  feel  warranted  in  granting  a  new  trial, 
then  the  award  of  the  jury  cannot  be  interfered  with.  Sill  n 
Alexander  (l!1l(t^  2  O.W.X.  401. 

ExEMPLARv  Dam AUK.s. 


Quehrr. — In  a  suit  for  libel,  where  no  material  or  actual  dariia 
is  proved,  the  plaintiff  may  recover  exemplary  damasres.  Fil 
traull  v.  "La  Patrie."  28  Que.  S.C.  ;{S0  (Curran.  ,^^. 
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.  \Vhere  a  false  report,  implicating  an  entirely  innoeent  person 
m  the  comnnssion  of  a  serious  crime,  has  been  published  in  a  news- 
paper, not  nialieiously,  but  without  any  effort  to  verifv  the  state 
...ents  contains  therein,  the  fact  that  the  newspaper  was  almut  to 
fro  to  press  at  the  time  the  information  was  received  is  not  a  valid 
.xeuse  tor  failure  to  investijrafe  the  truth  of  the  charge:  and  the 
act  that  subsequently  a  retractation  and  apology  were  published  in 
the  same  journal,  while  it  may  be  tnken  into  consideration  in  the 
assessn.ent  of  damages,  is  not  a  sufficient  reparati.m  for  the  wrong 
inthcted  on  an  innocent  person  by  a  false  accusation.  The  Court 
m  such  a  case  will  award  exemplary  damages  to  an  amount  in  pro- 
l,ort.on  to  the  d,.grce  of  negligence  proved.  Auburn  v.  Berthi- 
aunie,  23  Que.  S.C.  476  (Doherty,  J.). 

Aggravation  of  Dajiages. 

0„tario.~A  new  trial  was  r..fused,  notwithstanding  rejection 
ot  evidence  tendered  in  aggravation  of  damages  where  the  plain- 
tiff s  pleading  contained  no  allegations  entitling  him  to  give  such 
'VKlence.     Milhgan  v.  Jamieson,  4  O.L.H.  650  (Div.  Ct.). 

f^„e?><r-.— Injury  caused  by  the  .lefendant  since  the  institution 
-t  an  action  for  .lamages  for  slander  cannot  for.,,  the  subject  of 
■■>n  incidental  demand  in  the  same  cause  but  should  be  urged  in  a 
separate  suit.     Lefebviv  v.  Oo<lin.  5  Que.  P.R.  279. 

JIiTKivTioN-  or  Dv.MAGKs:  Apoi.ogv  and  Amends. 

-l""'-'«.-Se,nble.  that  the  jury  (or  Judge  sitting  without  a 
.liiryl  m.-,y  take  into  consideration  the  fact  that  the  libellous  state- 

","  "■  '■'   "'"^^''''^  ""^  P"'''><'  notoriety  in  the  community  previous 

to  tl.eir  publication  by  the  defen.lant   in   mitigation  of  damages. 
I  Mttei-son  V.  Edmonton  Hulletin  ('n..ipany.  1  Alt,..  R.  477. 

>^.'ti.Mi  1  of  Lord  Cai.ipbcirs  .\et.  (i  and  7  Vict.  (Imp  ^  c  0(1 
"iN,h  authorizes  a  defendant  in  any  action  for  <lcfama*ion  to' 
^n.>  evidence  in  mitigation  of  damages  that  he  has  made  or  offenMl 
HM  apology  has  a  gen.Tal  application,  and  cas,>s  of  newspaper  libel 
■nv  not  excluded  by  reason  of  the  n.-xt  following  s.vtion  provid- 
I'l'-'  that  a  newspap.T  may  plead  a  publish..d  apologv  bv  way  of 
'i'  t.iie...    Ooode  V.  Journal  Pul).  Co.  Cimi)  6  W.L.R.  .-)11   ( Alta.). 

lin/ish  ro!iin,hia.—\M\mhini  may  prove  in  ..litigation  that  he 
"li-n'd  a  written  apology,  R.S.B.C.  1897.  c,   120.  sec.  8.     At  the 
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trial  of  a  newspaper  libel  the  defendant  may  gi\e  in  evidence  in 
mitigation  of  damages  that  the  plaintiff  has  already  recovered,  or 
has  brought  action  for,  damages,  or  has  received  or  agreed  to 
receive  c&uipensation  in  respect  of  a  libel  or  libels  to  the  same 
purport  or  effect  as  the  libel  in  question.  R.S.B.C.  1897,  c.  120. 
sec.  9. 

In  an  action  for  a  newspaper  libel  one  clear  day  is  to  elapse 
between  the  cause  of  action  and  the  issue  of  writ  and  defendant 
may  plead  that  the  libel  was  inserted  without  malice  or  gross  negli- 
gence, and  that  he  offered  to  publish  an  apology.  The  defendant 
may  also  p*.  '  into  ^.'ourt  with  his  defence  a  sum  of  money  by  way 
of  amends,  and  plead  such  payment  in  answer.  R.S.B.C.  1897. 
e.  120,  sees.  6  and  7. 

Xnr  Bninsicick. — As  to  actions  for  newspaper  libel  in  New 
Brunswick,  see  C.S.X.B.  1008,  a.  136. 

Ontario. — Facts  intended  to  be  relied  on  in  mitigation  of  dam- 
ages in  a  libel  a<**'')ii  must  '  i'  set  nut  in  the  statement  of  defence, 
nnd  unless  this  i>  'ione  they  cannot  l)e  given  in  evidence.  The 
defendant  niity  plead  in  mitigation  of  damages  that  the  article 
complained  of  was  published  in  good  faith  in  the  usual  course  of 
business.    Beaton  v.  Intelligencer  Printing  Co..  22  A.R.  (Ont.)  97. 

Where  statements  have  been  made  by  a  plaintiff  himself  attack- 
ing a  defendant  and  so  causing,  if  not  jiistifying,  the  defendant's 
words,  the  latter  may  give  these  as  evidence  in  reduction  of  daiii- 
ages.  F.)ster  v.  Macdonald  (1009)  13  O.W.R.  1012,  and  13  O.W.K. 
1211. 

When  in  an  action  for  slander    and    libel,    imputing    criminal 
otfeiici's.   the  defendant   -  i    ui>  by  way  of  mitigation  of  daiiiasri-. 
that  the  plaintiff  had  confessed  to  a  third  party  that  he  had  doii' 
the  acts   charged   against    him: — Held,   that   evidence   of  such   :i 
confession  was  only  admissible  under  a  plea  of  justification,  unlcs-- 
the  defendant  added  on  tlic  record  that  she  had  now  good  caiiS' 
for  discrediting  that  part  of  the  admission  or  confession  allt'iirl 
to  have  been  tnade  by  the  plaintiff,  although  she  honestl.v  belicvi  i 
it  to  be  true  at  the  time  she  repeati'd  the  words  complained  of: 
Ilchl,  also,  that  objection  should  have  been  taken  to  tlic  plcmlii  -' 
either  by  demurrer  or  by  application  to  strike  it  out  as  embarni- 
ing.    Switzcr  v.  Laidman,  18  O.R.  420. 

.\  previous  but  not  a  subse(|uent  libel  of  defendant  by  plaint^ 
may  be   shown   in   mitigation   of   damages.      Downey   v.    Stiii  n 
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(1901),   ]    O.L.R.   ]86;  Stirton  v.  Gummtr  (1899)    M  OR   277- 
Percy  v.  Glasco  (1872),  22  U.C.C.P.  521.  ■    •.^"  - 

InlibPl  «  plea  in  mitigation  of  damages  mu.st  in  its  nature  be 
an  adm,s.s,on  that  the  plaintiflF  is  entitled  to  recover  .some  com- 
pensation; but  ,t  amouuts  to  a  contention  that  .he  amount  of  the 
plamtiff  s  reco-.vry  should  be  linnted  to  the  value  of  the  plaintiff's 
charae^ter,  which  value  is  affected  by  the  facts  pleaded.     Such  a 
pea    based  upon  the  plaintiff's  bad  character,  must  either  .shew 
that  the  pla.nt,ff,s  a  ,.,an  of  bad  general  reputation  or  character 
..r  that  the  plaintiff  b.s  a  bad  character  with  regard  to  some  sped 
fie  act  which  relates  to  the  charge  in  the  libel  con.plained  of.    It  is 
not  permissible  to  a  defendant  to  plead  .iu.stitication  to  a  libel,  and 
under  that  d.^fencc  to  offer  evidence  of  the  plaintilT's  bad  charac- 
ter in  mitigation  of  damages.     Wilson    v.    Woods,    :!    O  R     786 
disapproved  of.    IFoore  v.  Mitchell,  11  O.R    21  •    •  • 

In  an  action  of  slander,  an  order' for  particulars  of  a  defence  of 
privilege  on  the  ground  that  the  defendant  spoke  tnc  words  bona 
..ic  believing  them  to  be  true,  was  upheld,  the  particulars  sought 
I'cing  of  the  grounds  of  belief.  Where  there  is  a  defence  of 
;ipoI..gy,  there  is  no  need  for  the  defendant  to  add  words  qualify- 
...!.  the  written  apology  which  ),e  ha.s  pleaded.  The  statute  9  Edw 
\  II  ch.  40,  sec.  4,  does  not  «arr."nt  pleading  an  apologv  per  se- 
tl.c  defence  is  one  of  accor.l  and  satisfaetion  or  agree.neni  to  accept 
nn  apology.  Harrison  v.  Madill  (1910).  1  O.W.X.  ."S.J  Bovd  C 
("lirs.).  •    '     ■ 

In  an  action  for  libel  or  sla  uler  where  the  defendant  has  pleaded 
n  -lenial  of  the  alleged  libel  or  slander  only,  or  has  suffenxl  i„dg 
.".'..t  by  d..fault.  or  ju.lgmcnt  has  been  given  against  him  ,m 
"H.t.on  tor  .ludgment  on  th,.  pleadings,  he  may  give  in  evidence  in 
.mf.gnt.on  of  .lnmag,.s.  that  he  made  or  offered  a  written  or  printed 
•■'P"logy  to  the  plaintiff  for  su,-h  libel  or  slander  before  the  com- 
"n".ce,n..nt  of  th,.  action;  or.  if  the  action  was  co,nm,.nced  before 
l.cre  was  an  opportunity  of  making  or  offering  such  apologv  that 

.iHl  so  as  .soon  afterwards  as  he  had  an  opportunitv.     Libel  and 
Niinder  Aet.  1900.  9  K.lw.  VI 1.  ,Ont.\  ,-.  40   sec   4  ' 

In  an  action  for  lil,el  contained  in  a  newspaper,  the  d.fondnnt 
'"■■'.v  plead  ,n  mitigation  of  damages  that  the  libel  was  inserted 
y '-I"  without  actual  mali..c  and  without  gross  neglitren-e  and 
•'t  l.e)on.  th,.  .■on.n.eneement  of  the  action,  or  at  the  earliest 
Importunity  afteruards.  he  inserted  in  such  newspaper  a  full  apol- 
'■^  V  tor  the  hhel ;  or  if  the  newspaper  in  whi.h  tlu.  lib,.]  appeare.I  is 
""'•  ordinarily  published  at  intervals  exceeding  one  week    that  he 
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offcn  to  piililisli  till'  iipolov'.v  in  any  ni'wspapcr  to  be  sflci'tcd  by 
111.'  pliiintit^".  liilicl  ii.tl  Shuul.T  Alt.  1!»(1!»,  !)  Kdu.  VII.  (Ont.K 
<.:  40,  sec.  7. 

As  to  pii.vnit'nt  into  court  witb  11u>  (icfi'ncf  by  way  of  amends  in 
ncwspiipcr  libi'ls,  SIM'  sec.  !1  of  tin-  Ontai-io  F^ibcl  Act,  litO!).  noted 
nndci- cliii])tcr  XXIII,  'nfni. 

In  an  action  for  libd  contained  in  a  newspaper,  the  defendant 
may  i>ro\e  in  niiti$;ation  of  daiiiaircs  that  the  piaintitT  has  already 
Ijroiijrlit  actions  for,  or  lias  recovered  daiiia^'cs.  or  lias  received  or 
asrreed  to  receive  compensation  in  respect  of  a  libel  or  libels  to  the 
same  i)urpoit  or  elTect  as  that  for  wliicb  such  action  is  broiifibt. 
Libel  and  Slander  Act  {Ont.l.  100!»,  0  Kdw.  ^'ll.  e.  40.  see.  17. 

Qiirhir. — Tn  an  action  for  slander,  the  renderintr  of  an  account 
for  professional  services  by  the  plaintiff  to  the  defendant,  how- 
■,'ver  exasrprerated  the  circniiistani-es  may  have  made  it  appear  to  the 
latter,  cannot  be  set  up  by  him  as  a  provocation,  in  mitifration  of 
daniajres.  still  less  as  an  e.xeuse  for  the  slander.  A  reference  to  it. 
in  this  sense,  by  the  .iiid<re,  in  bis  charjre  to  the  .inr.v,  is  a  misdirec- 
tion for  whicli  the  piaintitT.  on  beinj;  nonsuited,  is  entitled  to  a  new 
trial.    Cabana  v.  :\rc:\ranamy,  3.")  Que.  S.C.  3. 

The  elector  who  has  taken  objection  to  an  electoral  list  which 
tlie  municipal  council  was  enpafred  in  revisinar.  has  a  ri<.'bt  of 
appeal  from  the  decisions  of  tbe  council,  but  he  lias  no  riKlit  to 
say  ostentatiously,  at  a  council  meetinjr,  in  order  to  intimidate  tli.' 
members  and  throw  contempt  on  its  rulings,  that  he  intends  tn 
appeal.  If  be  does,  and  the  seeretary-trea.surer  who  prepared  the 
list  and  acts  as  clerk  and  adviser  of  the  council  sa.vs  to  him  that  it 
was  easy  for  him  to  take  appeals  Itecause  he  was  insolvent,  had  not 
j>aid  his  taxes  and  had  already  inoirred  costs  to  the  municipality, 
the  conduct  of  the  elector  will  be  taken  into  consideration  by  th'' 
Court  fur  redncingr  the  damntres  in  an  action  subsequently  taken 
aprainst  the  secretary-treasurer  for  his  in.inrions  lanjiuatre. 
Desmarais  v.  Oeoffrion.  22  Que.  S.C.  220  (Supt.  Ct.). 
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CHAPTER  XIV. 


INJUNCTIONS. 


I.  Injimctiou,  granW   after  vmlict.  o,-  al  the  final 
nt  aring. 

II.  Injunctions  granted  on  an  interlocutorv  application 
before  or  without  any  verdict. 

I.   />,ju,uiio„s    ,jnu,t,;l   „jhr    lW,lirt   or   „,    the    Fhu,l 
Hidiiiif/. 
After  a  ver,liet  i„  l,i»  t„vo„r,  the  |,lai„tiff  often  apnlies  to 

acionawe  ,a.e,  or  .,„„„„'""„:  iz^:/:!:  ^:: 

'.™.i,  an,.  rUtion"!,';,;:;'  ^J^:  -;-  :;;/;/- 

■j^"""-  '"  «.e  LlaintiH;  he  will  gran.  .|,e  inj,  „  .:„        «„ 

jn.;c.ple  giant  un  injunction  in  addition  to  o~-  in  lieu  of, 

Illiistratiiin». 

■«c,.l™,  plu*S„      »"  '"'»<«1  a.  tains  to»  l.t„      Th™,™,  „,. 
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liko  nature  ami  ileHcription.  Tho  jury  uwiinlod  forty  shillings  damages, 
and  Lord  Colnidgr,  O.J.,  grantiHl  a  porpetuid  injmntir.n.  Tli«'  l)ivi><ii>nul 
Court   decided   that  he  had   full   power   ■«)  to  do. 

Sa.rln/  v.  Kiuitirhronk,  (1878)  It  ('.  1*.  1).  XV.)  :  27  W.  15.  188. 
Joseph  iiild  Jiisiah  Thorley  were  pai'li  eutitled  to  inariufaeture  "  Thorlcy's 
Food  for  Cattle,"  Inith  posnessid  the  nocrut  of  its  eomposition,  imd  manu- 
faciurt'd  the  same  article.  Vet  tho  executors  nf  .r()si>ph  adverti(ie<l  that 
they  "  alone  possessixl  the  secret  for  ruinpoumlin^'  that  famous  condi- 
ment," and  that  Josiah  and  tho  company  whose  manager  ho  was,  were 
"  seeking  to  foist  upon  the  pul>li<;  an  article  which  they  pr<(tend  is  tli.. 
same  as  lliat  manufactured  by  the  lato  Joseph  Thorley."  Malins,  V.-t'.. 
refu.sed  to  grant  an  iiijunetiou  on  an  interlocutory  application  ;  hut 
granted  it  at  the  <inal  hearing,',  and  his  decision  was  upheld  by  the  Court, 
of  Appeal. 

Thorley's  CafUr  Fuoil  Co.   v.   .Vims'im  (interlocutory).  0  Ch.  D. 

582  ;    46  I..  J.  Ch.   7i:t. 
(Before   Malins.   V.-O.)    H   Ch.    D.    7G:i  ; 

L.  T.   542. 
(O.  A.)  14  Ch.   I).  7N1  ;    28  \V.  U.  ittiO  : 
And   see   Jnmin   v.    James.   T,.    U.    l:t    Eij. 
25a  ;    20  L.  T.  508. 
Mr.   OanJy  owned  two   patents  for   niannfacturiti^'  cotton  beltinsf  :     the 
plaintiffs    wi're    formerly    his    agents.      An    injunction    w.as    grantwl    by 
Pear.son,  J.,   in    I»8;i,   to   restrain   tho   plaintilTs   from   si-lling  tho   Iwlliiii,- 
of  other  manufacturers  as  that  of  (iandy.     Subse.iuently  Uandy   inserted 
an    advertisement    in   the    British    Trade   Jo'triuJ,   complaining    that   un- 
principled persons  were  imitating  his  beltinsr,   anil   misleading  the   puHn,, 
stating    that    the    above    injtniction    had    been    granted,    and    that   he    Inul 
reason  to  believe  that  tho  plaintiffs  still  continutxl  to  s(dl  a  hugf  nuautily 
of   other    belting   as    his.      Nurth,    J.,    grant. -d    an    injunction    with    costs 
against   both  Gandy  and   the  publisher  nf  the   lliiHxh    Trwlc  JntiniiiJ,  and 
al.so  ordered  Gandy  to  pay  500/.   damages. 

Ken-  \.'  Oaruli/.  (1880)  li  Times  L.  li.  7.'i. 
Where  the  plaintiff  in  a  trade-mark  case  failed  on  all  points  but  our. 
and  afterwards  published  a  "caution"  to  the  trade,  which  statixl  tin. 
effect  of  the  judgment  so  far  as  it  was  in  his  favour,  but  omittixl  all 
allusion  to  the  [larts  of  the  judgment  in  the  defendant's  favour,  Nortli. 
J.,  held  the  report  unf.iir,  an<l  grant^xl  an  injunction  restraining  il- 
eirculation.  with  'tl.  damages  and  costs. 

l/in/iriinl  <f  Co.  V.    Iliii/irnrti  <(   .S'o»s.  It  1  Ch.    D.    198  ;      56  T,.  •!. 

Cli.   2H7  :    lio  W.    I!.   ^92  :     55   f,.   T.   729. 

The  defendant-    issuc^l    a    circular   to   tho  secretaries   of   all    lo-opi'r.itivo 

•societie.':,   ur"ins   them    not    to   purchase   goods    from   tho   plaintilts   ami   to 

do  all  they  cr)nld  to  (liscouragc  others  from  dealing  with  tliem.     //cW,  tliit 

this  was  actionabb'.  and  should  be  re^train(>d  by  injunction. 

/'/»/,■  v.    F<<li:nition  of  Trmlm  J'niouf.  (1892)   07  I;.   T.    2.">S. 


frn.'.ttison    v. 


A'.wW.  (1892)  8  Timis  T,.    U.   540. 


TroUopi'  cf   .S'oH.s  v.  l.omlun  liuiltling  Tradc-i  Fidirntion.  (I'-'J'i) 


:2  I-.  T.   1142  ;     11   Til 


L.   H.  228,  280. 


■  tr   77.7.1/.. 

Same  v.  Same,  (1896)   12  Times  L 
Imth 
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An  injunction 
ri«xi  uso  of  a  man's  numo. 

Routh  V.   \y,-bHl,r,  (IHI7)   10  Jj.av.  run 

Where  however,  the  words  are  not  actionable  /..•  .sv,  it  is 
snbmitte.1  that  the  plaintiff  will  not  be  entitled  to  any 
.njnnefon  nntil  he  has  established  a  complete  cause  of 
action.  -DMuiages  and  injunction  are  merely  two  different 
forms  of  remedy  against  the  same  wrong ;  and  the  facts 
which  must  be  proved  in  order  to  entitle  a  plaintiff  to  the 
irst  of  these  reme.lies  are  equally  necessary  in  the  case  of 
the  second.  (P.r  Lord  Watson,  in  Whifr  v.  .lA7//„,  [1896] 
A.  t.  at  p.  1(,7 )  Hence,  whenever  special  damage  is  an 
essential  part  of  the  cause  of  action,  special  damage  must 
l.e  proved  before  the  plaintiff  can  obtain  either  damages  or 
an  injunction.  ° 

In  some  cases  of  slander  and  in  all  actions  on  the  case  for 
ander  of  title,  words  dinpara.in,  goods,  .tc.  special  damage  L 

entnc  est  sense  of  the  term  (.■...,  as  .iefined  in  the  last  chapter" 
'n>te.  p.  .^30  >8  a  necessary  part  of  the  cause  of  action.  Until  such 
special  damage  has  arisen  the  defendant  has  committed  no  tort 
and  the  plaintiff  has  no  cause  of  action.     A  mere  apprehension  of 

are  damage  will  not  suffice ;  the  plaintiff  can  recover  no  damages 
unless  special  damage  has  actually  accrued 

fan  the  plaintiff,  however,  in  any  such  case  obtain  an  injunction 
to  prevent  damage  accruing?  Although  at  first  sight  this  might 
ppe-^esirable,  it  is  difl^cult  to  see  how  the  pLntiff  cant 
.titled  to  any  remedy  when  his  cause  of  action  is  still  incomplete. 
1.  actions  for  personal  defamation  whenever  the  words  are  action- 
able ;,«,■  ,.,  the  plaintiff  need  show  no  special  damage:  he  has  a 
good  cause  of  action  without  it:  and  in  such  actions,  therefore  an 
"'junction  will  be  readily  granted,  if  the  Court  can  see  that  the 
repetition  of  the  words  will  clearly  injure  the  plaintiff  in  the  way 
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of  his  profeBBioii  or  tnule.  But  where  sijecinl  <lainage  is  essential 
to  the  fftuse  o(  iictioii  (liffereiit  considerations  apply. 

Take  for  instunce  the  case  of  White  v.  M.lliii,  11895]  A.  C.  154  ; 
64  L.  J.  Ch.  80H  ;  13  W.  U.  «53 ;  7'2  L.  T.  334.  There  tlie  plaintiff 
alleged  that  the  defendant's  words  had  dlBparaged  the  goods  which 
he  raanufBctured :  and  siwcial  datmif^e  therefore  waH  a  necessary 
part  of  the  cause  of  action.  No  special  damage  had  in  fact 
occurred :  yet  the  plaintiff  contended  that  though  it  was  necensary 
to  allege  and  prove   special  damage  in  an  u  of  this  kind  in 

order  to  recover  damages,  it  was  not  necessary  to  do  either  in  order 
to  entitle  the  plaintiff  to  an  injunction,— that  it  was  enough  if  the 
words  were  proved  to  he  false  ai  i  puhlished  without  just  occasion 
or  excuse,  and  were  calculated  to  injure  the  nlaintiff's  husiness  if 
their  further  puhlii-'.tion  was  not  restrained.  But  the  House  of 
Lords  decided  llr^  contrary,  holding  that  "  if  siiecial  ditiiiage  was 
necessary  to  the  maintenance  of  the  action,  and  Hi>ecial  damBf»e 
was  not  shown,  a  tort  in  the  eyt  )f  the  law  would  not  Ije  disclosed, 
iind  no  injunction  would  he  granted."  (Per  Lo.d  llerschell,  L.C., 
at  p.  1()3.)  "  in  order  to  constitute  disparagement  which  is,  in  the 
sense  of  the  iaw,  injurious,  it  must  he  shown  that  the  defendant's 
representations  were  made  of  and  concerning  the  plaintiff's  goods  : 
that  they  were  in  disparagement  of  his  goods  and  untrue  ;  and 
that  they  have  occasioned  special  <l;imaj,'e  to  the  plaintiff.  Tnless 
each  and  all  of  llieae  three  things  he  estahlished,  it  must  he  held 
that  the  defendant  has  acted  within  his  rights  and  that  the  plaintitl' 
has  not  suffered  .iny   egal  injuria."     (I'er  Lord  Watson,  at  p.  ltJ7.) 

The  only  conclusimi  to  in'  drawn  from  these  and  other  ohser- 
vations  in  the  judgments  in  White  v.  Millin.  is  that  in  all  cases  of 
slander  where  the  wonls  are  not  actionahle  /»'»■  xe,  and  in  all  actions 
on  the  case  for  words  causing  damage,  whether  spoken  or  written, 
special  damage  must  he  i)roved  hefore  the  plaintiff  can  ohtaiii 
either  damages  or  an  injunction.  There  is,  however,  one  passage 
in  Lord  Watson"'^  judgment  wliich  leans  the  other  way: — "The 
oiiuH  resting  upon  a  pluintiff  who  asks  an  injunction,  and  does  not 
say  that  he  has  as  yet  suffered  any  special  damage,  is  if  anything 
the  heavier,  because  it  is  incumbent  upon  him  to  satisfy  the  Court 
that  such  damage  will  necessarily  hi  occasioned  to  him  in  the 
future"  (p.  1H7).  This  is  the  passage  which  Collins,  M.l!., 
subsequently  described  in  Ihnih'ii  I'ngitniutir  'I'l/if  Co.,  Lid. 
V.  .Milii,im  T<iliiitt  iilid  iiflirrx,  (1!H)1)  20  Times  L.  H.  at  [i.  "j81,  a^ 
'•  the  high  water  mark  in  favour  of  the  plaintitTs  upon  this  point"  : 
and  if  taken  alone  it  certainly  favours  the  contention  that  in  some 
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cases  a  Court  may  grant  an 
actually  accrued. 

The  nwt  decision  on  the  subject  was  also  in  the  J  louse  of  Lords 
{ItoiiHl  liahm,  I'o,nl.r  Co.  v.  U;i.jht,  Cr,,,,!,-^  ,,  r,...  (UKX))  IM 
K.  P  V.  <J5;  uul.;  p.  84);  and  the  ohservations  of  the  Lords  are 
equally  strong  and  clear.  Here  again  the  defendants"  words  ha.l 
caused  the  plaintiffs  no  special  damage  which  the  law  could  recognise 
and  the  Court  refused  to  gruU  an  injunction.  "  To  support  s.icli 
nil  action  it  i .  necessary  for  the  plaintifls  to  prove  that 

they  have  suffered  special  .lainage  therehy.      The  damage 'is  the 
gist   of   the   action,  and    therefore,  accor.ling  to  tiie  old  rules  of 
pleading,  it  must  he  specially  uljoged  and  proved."     {I'w  Lord 
Dayey,  at  p    »9.)      "  The  ,,laintiff  must  p.ove  two  things:  first, 
that  the  lil.el  was  maliciously  published  ;  ami,  secondly,  that  specific 
inoney  damage  has  resulted  from  it.     If  either  of  the^e  ingredients 
l.e  ahsent  the  action  must  fail.'     (I'er  Lord  James  of  Hereford,  at 
i>.  101.)      •'  Ihe  aaion,  then,  hein^'  one  of  trade  lihel,  it  must,  in 
order  to  succeed,  comply  with  the  con.litions  staled  in    ll7/,7,-  v 
■l/W/nM  (lHi»o|  A.  C.  ir,4».     As  I  re  d  that  decision,  the  essential 
groun.l,  the  gist,   of  the  action  in  a  trade  lihel    case    is    .special 
'lamage.  done  maliciously.     Cnless  the  i.laintitT  has  in  fact  suffered 
..ss  which  can  he  an.l  is  specified,  he  has  no  cause  of  action.      The 
fact  that  the  defendant   has  acted  maliciously  cannot  supply  the 
"ant  of  special  damage,  nor  can  a  superfluity  of  malice  eke  out  a 

u^  rr?""  -i.','  "'•*'"''  '^'""""'^•"  *''^"-  '^"••''  l«"''«r.son.  at  pp. 
lOA  103.  '•  Ihere  is  a  class  of  cases,  of  which  this  is  ,me,  the 
rue  legal  aspect  of  which,  however  they  may  he  described 
technically,  is  that  they  are  actions  for  unlawfully  causing  damage. 
ll.e  .  an.age  is  the  gist  of  the  action,  and.  however  much  the  thing 
.ouiplamed  of  may  be  the  subject  of  animadversion,  it  gives  i-o 

Wir  Lord  Halsbury,  L.C.,  at  p.  lOJ.) 

This  ,jue.st.on  was  also  much  discussed  both  in  the  Commercial 
lourt  and  the  Court  of  A,.peal  in  I»,,loj.  l>nn,n,at„-  T„nCo  I  ,,f 
V.  .l/<o,„»  Talhot  n,ul uth.r.,  (1903,  20 Tim.  s  L.  K.  HH  ;  (11)01)  //,'  m-* 
In  that  case  the  defendants'  manager  had  written  in  replv  to  an' 
i'l'iuiry  from  a  customer  that  neither  the  pluintills  nor  an  v  oIIr..-  com- 
l-any  exxept  the  defendants  coul.l  supply  anyone  uith  a  particular 
kind  of  tyre,  as  the  defendants  alone  had  the  right  to  in.porl  such  tvres 
in.o  Kiigland.  No  special  damage  resulteil  from  this  statement  as 
tl-e  customer  in  spite  of  it  ordered  and  obtained  the  tvres  in 
question  from  the  pla.uuiffs.    The  plaintiffs  applied  for  an  injunction 
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which  Walton,  J.,  (jiniited  in  spite  of  the  ohseivationH  in  ll'hiif  v. 
Ml  Hill,  tiii>r,i  (the  ciish  of  //«//(»/  linkiini  I'omli'r  Co.  v.  U'riijlit, 
i'riiMthji  ,(■  Co..  miimi.  was  not  citetl  to  hin  Lor.lMhip).  The  learned 
judge  "  thought  that  whort',  u«  in  th»f  prtHent  niHo,  daniSKe  woul  I 
he  the  natiinil  and  (Jircel  result  likely  to  follow,  and  ho  highly 
proliahle  that  it  ini>;ht  !«  properly  dencriheii  as  imminent,  an 
injunction  would  lie  "  (at  p.  !>0),  although  no  damawe  ha<l  an  yet 
occurred.  On  appeal  the  Court  expressed  no  opinion  as  to  the 
point  under  discusaion  but  dissolved  the  injuiiclion,  and  directed 
judgment  to  l»e  entered  for  the  defendants,  on  the  ground  that  there 
was  no  malice  on  their  part. 

IlliiKlrittiiiii. 

Thij  lii'frmliuit,  ttlio  DWiicd  the  copyright  oF  a  picturu  by  Millais,  issuwl 
a  rircular  flircati'iiliif;  prociciliiif,'.-!  against  all  poisons  who  Ixmijlit  copied 
of  till-  plairititl's  iiiaifaziai'.  ruiilaiiiiiii;  a  wo.lwork  patf<'rii,  wliich  tlm 
ilil'.ndaiif  wioii!,'ly  iliMiiud  to  !»■  an  iiif liii^i'iufnt  of  liis  inpyrij{lil.. 
Tho  plaiiititf  broiiglit  an  action  for  an  injunction  and  also  for  daMia!,'cs. 
Jlo  luilid  to  pKiv  that  he  had  sustained  any  appiccialilc  daniajjc  ;  thciu- 
furo  till'  Cuuit   of  Appial   icfusiil   to  sjiant  liirn  any    injunction. 

/>!<:/.:<  V.   lliuukH.  (IN.SO)    15  ('h.   I),   liJ  ;     I'.)   I,.  .7.  Ch.   »V1  ;     1!'J 
W.  J{,   87  ;     J3  L.  T.   71. 

II.    Iiijiiihlidiis  iinniliil  nil  an    Iiitirliniitnrii  .tiiiilliiiti'i)ii 
liijiiiy   of  iiilliont   iiiiij    I  irilirt. 

Tile  Coiat  liiis  iilso  power  to  <,'ritnt  an  liilirim  injunction 
in  cases  of  lihel  urid  shiiider.      {Itoiuninl  v.   I'-niinnni,  [IH'.UJ 

•2  Cli.  -ir.lt ;  tlO  L.  .1.  Cli.  (;17  :  :in  W.  15.  i:\r> ;  (io  L.  T. ;')()(;: 
11,1111,11,1,  l.,„„i  V.  l!,Hii,  -lit  ell.  I).  ;5()();  M  L.  .1.  Ch.  ll'iH; 
.'W  W.  I!.  '.H»4:  r,l  L.  T.  11-2.)  And  iliis  jiirisdictit  n  is  not 
confined  to  words  affecting'  a  trade  or  linsiness.  {.Moiii^oii  \. 
■I'„s.s,ui,h.  I.,i„ii,,l,  [IH'.MJ  1  g.  15.  (-,71  ;  M  L.  .].  Q.  l\.  4-04; 
70  L.  'l.  ■{;};■).)  J5nt  this  jurisdiction  is  "of  a  delicate 
nature  ;  it  ouf^ht  only  to  i)e  exercised  in  tiie  deiirest  cases." 
(IVr  Lord  Kslier,  .M.H..  in  ('oiilson  v.  Conhoii,  (1MS7)  :{ 
Times  Ij.  [{.  S4(» :  aiiprovid  hy  Lojies  and  Davey,  |j..l.|..  in 
.Moiisoii  V.  'I'„ssiniils,  Limit,  (I,  siiin-d.)  Thus,  the  Court  ought 
not  to  interferi'  hy  wtty  of  injunction  on  an  interloiutory 
application  : 

(i)    Unless  the   words  are   so  clearly  lihellous,  that  if  a 
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jury  found  tlitin  not  to  be  lil 
would  set  th.-  verdict   iisidf 


as 


)eIlous,  the  Conrt  of  Appeal 


,,     .  ,  ireasonaliie.     (f  i>,Hs,„i  \. 

'""/.-«.  .«/..,,.    Il.,„„„„,,_  l',,n„u.,u,  .,,>,„:   \ar,„„y.    (,„„/. 

!lo.,a,.l     ^^,,sM    l„i ,]H«..r,)    12    Tin.es   L.    H.    ,i2:J ; 

/,A.W.s  hn,,l     l,,„i,,l  V.  /;,,„/    /.,,,,,/,  y.,„^.    ,  .,,.^^,^^_  ^j,^ 
is'  Innes  L.  1{.  ;54H.) 

(ii.  If  tl...  w„nls  are  smh  that  a  jury  u.i«ht  properly  find 
hem  to  be  a  fair  conunent  on  a  n.atter  of  pnbli.-  interest. 

h!7'^.r' """"  '■ '''"'" "'"'  ""'"■'  '^""'■"  '^  '^••"•^« 

(iii)  If  the  words  ar."  sneh  that  a  jury  nn^ht  properly  fuid 
ni  to  be  a  fair  and  a.enrate  report  of  a  judicial  procee.l- 

(  ».,  I.nint,,!,  (1H«);3)  10  Times  L.  I{.  I(i4.) 

(iv)  If  the  occasion  of  publication  he  privileged  ;  the  Court 
^^'11  "ot  (exce,,t.  perhaps,  in  the  plainest  cases)  trv  the  issue 
•'f  malice  or  no  nuilice  on  allidavit.    ,^>..,,:  //,//  ,]„,,,  ^,;,; 

;•;•  r"^:'''  ^'''-  '^-  ^^1  '  ^1  L.  .1.  C-h.  874  ;  80  W.  K.  oKi 
i<»  Ij.  1.  74(i.) 

(vMVhere  the  .1,-fendant  has  pleaded  or  intends  to  plead 
a  just.f.cauon,  unless  the  Court  is  sutistied  that  there  is  no 
.vasonable  prospect  that  the  defendant  will  succeed  at  the 
t'"^'  '•'  l"-.)vn>H  his  words  true.  (/;,„„,,,/  ,,  lWn„n.,, 
■•>'7'/(/.)  ■         ' 

(vi)  Tnless  th.-re  is  some  evidence  that  the  defendant 
"•t.-nds  to  continue  the  circulation  of  the  words  c.,n.plai.u.d 
"t-  (ler  .lessel.  M.H..  in  20  Ch.  1).  at  pp.  r,()H.  ;-.o.» ;  and 
see  V,,..,,.,/ V.  IVstn/nr  S,.  (i,lrs,  r,unhn-urll,  20  Ch.  D  at 
I'-  l.»o  ;  ol  L.  J.  Ch.  (;2.) ;    so  ^y,  i{.  ,i.,a  .  4,.,  j^  -^.  ,,^.^  ^ 

(vn)  I  nless  ,t  he  established  that  irreparable  or  verv 
senous  nijury  will  in  all  probability  result  to  the  plaintiff 
'»  tli.^  ovulation  of  th..  libellous  statements  be  allowed  to 
continue.       ,.!/„,,./    s,ran>slu),  C.,.    v.  M'ii,;,,,,:  ,.,.„■  ,(■  Co., 

n^ul\l'^"V  ''^  ^'-  •'•  ^^-  •'•  ^'''''  ""''"""""  '■  /-""/". 

ISIIJ  2  Ch.  2...4;  00  L.  .1.  Ch.  740;  ;3'.nV.  Ii.  .^o,; ;  ,'.4 
L.  l.oHD.)  "If  the  injury  done  to  the  plaintiff  can  be 
tuUy  compensated  for  in  damages,  the  Court  ought  not  to 
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interfere  by  an  iiiti'riiii  injunction  to  restrain  the  imblication 
of  tlie  lil)el  until  the  trial  of  the  action."  (Per  Mathew,  .1., 
in  Mniisnii  V.  'riissiiiid.s,  Limilcil,  [1H<.»4]  1  (^.  15.  at  p.  t'>77.) 

(viii)  Where  the  plaintiff  has  In  delaying  the  proceeding 
or  by  other  conduct  disentitled  himself  to  such  relief. 
OhniSKU  V.  I'lissdiuls,  JJiiiitnl,  [1HU4]  1  Q.  15.  ("71  i  A;; 
iiitfi-im  injunction  must  always  be  applied  for  pre  .i,)t]v. 

The  law  is  the  same  in  Ireland.  {I'liiiclt  v.  />(*//<  n/ 1  i-ilhi.t, 
10  L.  H.  Ir.  47(».  The  decision  i>i  Hiiiiiiiin-siihH  >.'.-///  -.^ 
lliiik  (i).\.  Ihihliii  Shitimi  IHiiL  Co.,  10  Ir.  U.  Kq.  285,  is  no 
longer  followed.) 

"  Prior  to  the  Common  Law  Proeethue  Act,  18r»4,  no  Court  could 
grant  any  injunction  in  a  caso  of  Hbel.  The  Court  of  Chanceiy 
could  grant  no  injunction  in  such  a  case,  because  it  could  not  try  ii 
libel.  Neither  could  Courts  of  Connuon  Law  until  the  Common 
Law  Procedure  Act  of  lH')i,  because  tliey  bad  no  power  to  grant 
injunctions.  Whether  they  had  juiwer  to  grant  an  interlocutoi-y 
injunction  after  1854  I  think  doubtful.  As  a  nuitter  of  practice 
they  never  did.  The  Judicature  Act  of  1h7S,  s.  •>'>,  sub-s.  H,  confers 
a  larger  jurisdiction  to  grant  injunctions  than  existed  before.  It 
says,  •  A  mandamus  or  an  injunction  may  be  granted,  or  a  receiver 
appointed  by  an  interlocutory  order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be  just  or  convenient  thai 
such  order  should  be  nuide." '"  (Per  Lopes,  L..I.,  in  Maiisnn  \. 
'I'lig-iiiiiils,  Limitid,  nKjini.)  It  is  under  this  section  that  orders 
now  are  made,  sections  7!»  and  82  of  the  Connnon  Law  Procedure 
Act.  1804,  being  rei)ealed  l)y  the  Statute  i^aw  Hevision  Act,  18H;! 
(4G  A  47  Vict.  c.  4!»). 

Jlliiiitntliiiin. 

Where  a  circular  wiis  HtJiit  In  onu  sliarolioldiT  to  liis  lirotln^i-.sliui'- 
holdiTS,  containing  .stati'mentri  as  to  tlni  (inaiicial  iiosition  of  thi,'  coniiiuiiN 
which  were  not  po.sitivc'ly  pioviil  to  lie  unlnic,  and  inviting  all  tin-  -liaiv- 
holdcr.s  to  take  some  joint  action  with  ri-fori'iico  to  the  company,  it  wa-, 
held  that  though  tlic  Court  h.nl  jurisitiction  to  grunt  an  intcrloiutory 
injunction  restraining  the  publication,  yet  it  would  not  do  so  when  tlie 
circular  was,  a.s  hire,  priiiui  jiwif  a  privib^goil  communieatiun. 

Quartz   Hill   Gold   Mining   Co.    v.    Bnill.   20   Ch.    1).    .JOI  ;     ..l 
L.  J.  Ch.  874  ;    :10  W.  T}    .'iS.I  ;    M\  L    T.   7-tO. 

A  member  of  a  frienrlly  society  issued  to  persons  not  members  of  tliu 
society  circulars  containing  inaccurate  »tat<>inents  as  to  tho  linaiK  ial  condi- 
tion of  the  society.     Kay,  J.,  on  motion,  granted  an  injunction  to  restrain 
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"the  further  issuing  of  this  circular,  or  any  other  circular  or  letUsr 
confatnmg  fahc  or  inaccurate  reprpsentatifms  as  to  the  credit  or  financial 
condition  of  the  said  society." 

mil  V.   Hart  Vavies,  21  Ch.  IX    798  ;    51   L.  J.  Ch    845  •     31 
W.  I{.  22. 
In  a  subsoquont  case,  Cotton,  L.  J.,  queetionod  the  power  of  the  learned 
ju.lgo  to  insert  in  his  order  tho  words  printed  above  in  italics. 

Liverpool  Household  Stores  v.  Smith,  37  Ch.  D.  at  p  182 
The  plaintiff  dismissed  one  of  his  managurs,  the  .lofondant,  from' his 
employ,  who  (hereupon  went  alxjnt  among  flie  plaintiff's  customers, 
n.akmg  oral  statem..nt.  relle.:ling  on  tho  solveney  of  the  plaintiff,  and 
advised  son.,,  ot  them  not  to  pay  the  plaintill  lor  n.a.J.ine6  which  had 
been  supphe.  through  himself.  Tho  plainlilf  brought  an  action  to  r^ 
lestrain  the  defendant  from  making  statements  to  tho  eustomers  or  any 
other  person  or  per.sons  that  the  plaintiff  was  al,out  to  stop  payment,  or 
was  in  d,fliculti,.s  oi  insolvent,  .nd  f.ou>  in  auy  manner  slandering  the 
plaintiff  or  injuring  his  reputation  ■  ,  lm.iu,.ss.  No  spe-^ial  damage  was 
proved;  but  ,t  wa.  held  both  by  I'e^i^.n,  .T..  ami  the  Court  of  Ippeal, 
that  the  Court  has  jurisdiction  to  restrain  a  person  from  making  .sland^ous 
statements  calculated  to  injure  the  business  of  another  person,  and  that 
this  jurisdiction  extends  to  oral  as  well  as  writ(,.n  statements,  though  it 
require,  to  be  exercised  with  gr.at  caution  as  regar.ls  oral  statements, 
ami  that  in  Uir  present  ease  an  iiijunetion  ought  to  bo  grant,  d. 

Hermann  Loog  v.  lUtin.  'M  CI,.  1).  :i(Hi  ;  .Vi  L  J  Ch  1128- 
.1-'  VV.  I(.  !»!)-|;  51  I„  T.  HI!;  48  J.  {..  ;o8 
The  coop,.r.  uf  fork  an,l  Limwi.k.  who  ma^le  bultei-Hrki„<  l,v  hand 
w.ro  mueh  annoyed  al  the  plain! ilf>  ..a, ting  a  .na„ufaetory  ne.ir  Limerick 
for  making  similar  l.rkins  by  niael.inery  ;  and  thev  laduc.Ml  tho  butter 
merchants  of  l.imeri.'k  to  print  and  widely  distribute  a  "  N<,tice  to 
I'armers  slat.ng  that  ti.ey  would  not  pundui^e  any  butter  packed  in 
machine-made  brk.ns,  as  they  found  them  ''to  bo  ni,«t  injurious  to  the 
k.«.p.ng  qualities  of  butler,'  to  the  g,.«.t  injury  ,.f  the  plaintiff's  business. 
The  Queens  B.nch  Division  in  Frelancl  g.anl,.!  an  injunction  to  restrain 
the  publication  ot  this  notice. 

Punch  v.  Uoyd  and  o//,.r,,s.  10  I,.  K,  l,-.  47tj 
A  newspaper  article,  commenting  on  allegenl  irregularities  in  tho  Ord- 
nance Department  of  the  War  Othco.  whereby  dirfeetive  guns,  &c  had 
been  .supplied  to  the  nation  and  aceept,Hl  without  sufficient  trial,  assorted 
hat  the  plaintiffs,  a  gun-manufacturing  comj.any,  had  obtaincl  contracts 
from  Government  officials  by  corrupt  moans.  The  plaintiffs  brought  an 
action  for  damages,  and  also  applied  for  an  injunction  to  restrain  the 
editor  and  printer  of  the  paper  from  further  publishing  libellous  matter 
of  the  plaintiffs  pending  tlie  action.  Tho  Court  (Lord  Colerid-e  CJ 
and  Denman  J  )  refu.sed  the  application,  a.s  the  subj.M^t-matter  of  tho 
article  was  dearly  one  of  great  public  interest,  and  tho  comments  thereon 
were  not  proved  to  bo  rrudd  fid^. 

Armstrong  and   ,,th.~rs   y,    Artnll   and   others,   (18SU)    2   Times 
L.  R.  887. 
The  firm  of  William  Coulson  &  Sons  Warn,  bankrupt,  and  tho  plain- 
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tiff  purolias.^  their  business,  goodwill,  and  tho  right  to  use  the  namo 
of  tho  tirm.  Thrco  months  afterwards  tho  defendants  (another  firm  with 
a  similar  name)  issued  a  eireular  in  these  terms  "  James  ("oiilson  & 
Co.  bcjj  to  state  that  their  establishjnenfc  is  not  i  any  way  connoctiMl 
with  the  firm  of  William  t.'oulson  &  Sons,  now  in  l.ankrnptcy."  Tho 
Court  of  Appeal  <lis,s<)lved  an  inlrriin  iiijiiii(|i..ii  wlii.h  had  been  ^rant^xl 
by  the  Divisional  Court.  [Thc^  judgment  of  the  Miusterr  of  the  Rolls  in 
this  case  is  especially  valuable.  | 

Coh/.«oh  \.  Coithon,  (1887)  I!  Times  I..  1{.  8l<i. 
The  defendant  having  published  a  document  containing  charges  of  fraud, 
perjury,  and  conspiracy  again.st  (he  pbiiiititf.  the  pbiintiff  bnmght  an  action 
for  libel,  and  recovered  judgment  for  1,00(1/.  damagi's,  of  no  jiart  of 
which  could  he  obtain  payment.  The  defi-ndant  continued  to  publish 
documents  repeating  the  same  charges,  and  the  plaintiff  brought  a  se<<on<I 
i«;tion  claiming  an  injunction  and  damages.  //,■/,/.  by  Xorth,  J.,  and 
by  tho  Court  of  Appeal,  that  th.mgh  the  Court  had  jurisdiction  to  grant 
an  in(erlocutory  injunction  to  restrain  further  publication  of  the  libol. 
there  wa-s  in  this  case  no  reason  t*>  apprehend  any  such  danger  of  injury 
to  (he  plaintiff  in  person  or  property  a.s  to  make  it.  risht   to  grant   one. 

S(ilomun.i   v.    Knighl.   \\m\]   2  Vh.    li'JI;     (iO    f..   J.   Oh.    7 1:!  ; 
;i9  W.   li.   -.00  ;    (il  I,.  T.   589. 
SubsiMiuently   no   proper  di'fence   being   pleiidiil   (he   |i!nin(iff  obtained   a 
final  judgminl  for  an  injunction,  with  costs. 
.S.  C.,  (I8<.»2)  H  Tiin.'s  1,.  1!.    \-l. 
The  (iener.d   Medi.'ul   Council,    under  s.    1'.)  of   the    .\re,lieal    Act    of    I8.")8 

ordered  (he  name  of  Alhiisoii  to  I rased  from  (he  register  of  reeo;;nised 

medical  prae(i(ioners,  and  published  (he  fa.t  in  fhoir  proiwdin-s.  Allinson 
applied  unsuccessfully  for  an  order  t->  I'estrain  .such  pidilieation. 

Allinsun  v.  (/i^Hcnil  .}fritiriil  Cininril.  (I8!t2)  8  Times  f,.   |{.   7J7, 
784. 
The  plaintifls  were   rrnniiifacdir.'is  of  pianofoit.\<.      T'  —tary  of  a 

trades  union,  emulated  amongst   fn-neh-polishers,  ami  .i  "lo  (ilain- 

tilfs'  customer.s,  the  -tatemi'nt  that  tho  plaint ilTs  carried  rnieious 

.sy.dein  of  sweating."  &e.  On  motion  for  an  injuiieli.iri  ,,ie  defendant, 
did  not  suggest  that  he  I'ould  prcMluec  any  further  evidence  at.  (he  (rial 
than  (hat  set  out  in  his  atlidavit  ;  ami  was  willii,-  (o  treat  [hr  midion 
as  the  trial  of  tlw  action  ;  but,  the  plaintiffs  would  not  cmscnl  to  this 
<'Ourse.  The  Court,  being  s.atisfied  that  (ho  stidemerit  was  false,  grarded 
an  injune(ion  to  restrain  its  further  cireul.ilion  uniil  (he  trial. 

Collard  V.  Morsholl,  |  18021  1  Cb.  .571  ;  (il  L.  J.  Ch.  2(i8  ;  10 
W.  11.  47!!  :  (iC  T,.  T.  218  :  8  Timi^s  L.  II.  20.'). 
A  newspaper  ptililished  reporls  ami  corrospomlenee  eordainiiig  unfavour- 
able stat.ments  as  to  fh,.  (.ositiorr  and  solvency  of  a  joint  ..(o.>k  eompanv, 
which  applied  for  an  iirjumtion  t'l  restiaio  (he  public!i(i,,n  of  any  future 
articles  redecting  unfavouralily  ripen  it.  Kekewieh.  .T.,  and  the  ("mirt  of 
Appeal  refused  th.'  appliiaticm.  on  the  irrimnd  that  it  was  verv  ditiicult 
to  grant  an  injunction  which  w.mld  not  inchnlo  matters  that,  niisht  turn 
out  no(  to  be  libellous  ;  and  heeaiise  if  (he  injunction  was  giant^'d  in 
torra.s  to   ri'strain   what    was   libellous,   (h..  question   of  libid   or  no   libel 
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would  havo  (o  bo  tried  on  affidavit  on  the  motion  i.  ,.,„nnu..  wind,  would 
DC  a  moi^l  inconvenient  course. 

Livrrpool   IJou!i,'],ni,l    f<h,rrs    As.if,ri„/i,j,i    v.    Smith,    IIT    Ch     D 

170;    57  L.  J.  Ch.  Hr,  :    :ig  \v.  ]{.    tnr,  ;    r,H  I,    T    "01  •     i 

Times  L.   I!.  28,  9:!. 

Tho  def..,ulant   pul.Iisl,,.,!  in  I.is  ,,,.,„.,,  ll„.   rin.urM  OU.rrn:  a  gro.s 

\M  on     1.,.  pla.nt.ir,  w],o  appli-.l  for  ,,      inf.rim  injunction  to   reshain 

the  c.reu lafon   ot    the  paper.      The  delV.Mant   i„   hi.  afhdavit    in   answer 

sworo  that  th..  statements  were  true,  and  that  he  would  he  able  lo  prove 

hem  true  at  the  trial  by  callin,-  witn,«...s  and   by  ,To.s-exa,nination  of 

(ho  plaint, ff.     /Vr  en:  :    "  W,.  cannot  f.K.l  ..ure  that  the  defence  of  ju.tifi- 

eahon   i.   one   which     on    the   fa.t.   which    „,,u-    b,.   before   them,   the  jurv 

may  find  to  be  wh.dly  unfonn.b.l.-     ln.in,icti,.M   refa.cd. 

Ilnnmml  v.    /Wn/mo,,.  [IXDIJ   2  Ch.    2ti!)  :     <i()   1.     ,J     Cli     017- 

raw.  ]{.  -i;ir, ;   cr,  l.  t.  rm. 

A    retail    tra.Icr    wa.s    summoned    f.,r    .sellin?    adulterated    vine-ar  •      he 

.  ated  ,t   -as  .nanufactured  by  the  plain!  ilf.  ;     the  ease  was  adjourned  for 

he   plamt.ffs   to   appear   and   defend    their    via. -^-ar.    ,f   thev   thouLdit   fit  • 

they  did  no(   appear  at  the  a-ljournmeut..  and  the  retailer  was  convi,-t«l' 

A  fair  and  aeeurate  re ,   of  thes,.  pr,M.eedi„,.s  a,,peared  in  the  Grocers 

Jourva  The  defendants  (rival  manufacturers  of  vineu-ar)  had  this  nnorfc 
repnnt«l  on  h,ose  .sl,p.,  whieh  their  travellers  di-trib,„ed  amon^  .rocer 
niany  of  whom  wcv  customers  of  the  plaintilfs.  The  nivi.ional  Court 
(Lord  ColeruU-e.  C.J..  and  Ilenn  Cdli,,-,  J.)  ,ii>.soN,.l  an  /«/er,V„  in- 
.tundion  wh„h  had  b,,.,,  „l,lai„e,l  at  ehaeibers.  At  the  |.,ial  the  plaintiffs 
recovere<l  20/.  daniiu'cs. 

rhnnpion  ,f  C,,..   r.imil,,!  v.   Ilirmi,,,/),,,,,,    lin<;)ar  f!r,wrr,,  Co 
r.imih',r.  (!«!»:!)   10  Tim.s  I,.  1).    Kit 
The   def-endants    ph«..d    a    wax    figure   „t    (he    plai,„|,f   al    the    threshold 
of  the      Chamber  ot  Jo,,.,,.."  and   in   dose  p,„.i„.i,v  ,„  ;„„„,.,  „f  jf^s. 
Maybriek,    P.sott.    „hI    Se„(,.       f.o.d    IfaKbury    would    have  granted    an 
'"T'T   ''V"":;.*:""    •'■    "■-'■•'''"    "-   '•^''i''i'i•■".    l.ut    tor   the   f,.u.t    that   the 
defendants     ..m,d:.y,ts    .howed    .so.ue    ,mo,„„,    ,„,.    H.eir    assertion    that    tho 
plaintiff  a(    one  f,„.„   had   throu,d.   a   friend   consented   to  the   exhibition 
Lopes  and  I   ivey.  L..T,r..   ,.„fu.<e<l  the  in.j,.,,.,,-,.,.  „„  the  „.„nnd   (hat   tho 
ca.so  came  within  the  rule  in  lionnnrd  v.   Prrnpiw,,. 

3fon.si»,   v.    7V.V.V///-/.V.   T.itiiifiiJ.   (IKlMj   1   (}     R    (i7]  •     fi"  f     T 
Q.  B.  454  ;    70  L.  T.  ;i;ir,  :    9  I!.   177.  '       "     '' 

The  defcndaMts  piint,.!  and  .irculat,^!  a  l:,r,>e  poster  with  a  black  border, 
headed  Trol lope  s  Black  List."  containing  the  names  of  all  the  non-union 
men  employed  by  the  plalntilT..  and  of  all  union  men  who  had  disobeve-l 
fho  defi.ndant.  o,,ler  calling:  them  out.  Ivekewich.  J.,  -ranted  an  in- 
.lund.on  to  restrain  any  tnrther  ,iiv,ilat!o„  of  this  "  Black  Li-I  "  on  the 
K-round   (l,:,(    lt<   publication    w.,s   a   purely    ni.ilicious   ad.   „„„ecessarv   for 

the    protedioii    of    the    defe.daot.    or    II ,e„    whom    thev    repres^nt/xl. 

actuated  by  ill-will,  and  Intended  (o  i„ju,e,  the  plai„(ilT>'  an.l  (he  men 
«no  still  r,.na„.e.l  i„  their  employ.  The  Court  of  .\ppea.I  with  some 
tipsitation  affirmed  the  diiisi.,,,  of  Kekewidi.  T. 

Trollnp,   ,(   N„„.,  V.    /.,„„/„„   Il„il<li„,,   7r'i.f..^  /■■,,/rmUon.  (1895) 
72  L.  T.  ,142  ;    II  Times  T,.   R.  22N.  2Wt. 
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Same  v.  Samr,  (1896)  12  I'imos  L.  R.  373. 
/'iwA  V.  Fi-di-ralion  of  Tnidrji  Union'!,  (1892)  t)7  L.  'f.  258. 
Lifilhi'in   V.   <''rrt;'(7  nnrf  others,  [1899 1  2  Ir.    1.'.   667. 
In  two  viiy  similar  ciisos  Jciin«,  J.,  rofusiNl  to  grant  an   intfrim   iii- 
junotion. 

J'rin  V.  Appvrli^/,  91  L.  T.  Juurnal,  386. 
Ilaile  V.  I.illingstono.  ib.  387. 
\\  lien-  tin  dofpnilant.-<  pliwied  tlio  plaintiff'ts  name  (in  a  l)lac;k  list,  hoH(Ie<l  : 
"  TliM  liiljow  iiif;  nuisiciaris  havi-  brcn  oxpcllod  for  assisting  lllo  thivitricnl 
iiianagcr  tlii-roin  iiannxl  in  his  ondi  avonr  to  crush  tho  union.  I'lojiso 
make  a  mark  against  thoir  nam«s,  so  that  if  you  meet  tht'in  you  will 
riMucmhcr  the  roiison  of  thi'ir  expulsion.''  but  tho  list  wa.s  marked  strictly 
piivate.  and  for  the  use  of  memlmrs  only,  and  published  only  to  members 
of  the  union  to  which  the  plaintiff  had  belonged.  Chitty,  J.,  refused  to 
grant  an  intrrim  injunction. 

\fiiloH   V.    Am<iJfjiimiil'</   Miisiiiaim'   Union.   (1896)    12   Times 

L.  R.  623. 

A  paragraph  appeari<I  in  the  Mono.i/  Maker  stating  that  tho  London  and 

Noilherii    liank    wiis    "  now    in    liquidation."      This   statement   was   wholly 

unfoundiM.      North.   .1.,   granted    an    intirim   injunition   on   an   ex  parta 

application. 

Lomhiti  mil/-  Sorlheni  lliink.  Limited  v.  Oi^rr/e  Xeirnex,  Limifefi, 
(189!))  16  Tim.s  F;.  1{.  76. 
The  defendants  pnlilislnMl.  witlioul  the  con.stnt  uf  the  plaintiff,  picture 
po.stc.irds  on  which  wen-  dcpicte<l  iiiejc'eiits  in  plaintiff's  life,  and  a  por- 
trait of  herself.  The  plaintill  applied  for  an  interim  injunction  on  tho 
ground  that  the  postcards  were  a  libel  on  her,  but  tho  Court  h(dd  that 
no  sntficient  case  had   been  made  .int. 

CorrUi  V.    JV'ili.  (llMMi)   JJ  Ti s  T,.    li.  .'532. 

Ilirul  Moinifditioirs. 

Where  a  j-lftiiitift'  ai)])lies  for  an  liiti-riin  injniu'tion  before 
the  trial  of  the  action  to  restrain  the  (lef»-n(hint  from  eon- 
tinniiif,'  to  issue  eirculcrs  or  lulvertiseiiieiits,  asserting  that 
the  jila^ntiff's  goods  ure  not  genuine,  or  are  an  infringement 
of  the  defendant's  patent,  copyright,  or  trade  mark,  or 
that  the  plaintiff  is  passing  his  goods  oft'  as  the  defendant's, 
and  threatening  the  plaintiff  or  his  customers  with  legal 
proceedings,  the  onus  lies  on  the  })hiintift'  throughout  to 
prove  malice,  falsity,  and  damage.  See  oiitr,  p.  77.  It  is 
for  the  plaintiff  to  prove  that  the  defendant's  statements 
are  false,  and  if  no  »(«/.f  /ff/--.v  is  proved,  so  that  no  damages 
can  he  recovered,  the  Court  will  not  grant  an  injunction. 
If,   however,    in    a    judicial    proceeding    the    defendant's 
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statements  are  ,u-oved  or  admitted  to  be  false  in  fact,  and 
there  ,s  any  evidence  that  he  intends  to  continue  issuing 
them,  an  u.junct.on  may  be  granted  restraining  any  further 
,njbhcat.on     which    then    would    necessarily  it^    ..U     7^ 

(*/  Mi'dt  ( IK,  45  L.  T.  757.) 

Illi(»tratioii:i. 

proceeding.,  in  .,,d,r  to  ^.t^r  ,>'  J  '"toi.tioa  to  mstitute  legal 

ments  of  hL.  pa  ont    if  h,    I    ^      T  '."-r  ''"'•'^'"^■"'ns  '^^-S-d  infringe- 

lioUtm    V.    ///»/,•.,,  L     R     l:!   Vn     •X'i^  .      ,1    r      r     ,„ 
W.  n.   2«7;     26  L    T    L^''  '    "   ^^  ''•  ^''-   '''«  '     ^0 

X".!  't80^""''  '^-   "•    "  ^"-   '=*"  •     ^^'  ^-  J.  Ch.   655  ;     22 
HaHson  v.    rra*^-,  0  Ohio,  531. 

.  Scut    r.''"';  ^''°  """'■'*  ""^  •^"''^■'•'^''^  '^^  -^  P-ture  .>y  Millai.  issued 
.t    r';^::?"'"^  pro.,.oodi„g.  again.,t  all  persons  who  bough  '   opTee 

.wi«  brougiif'i^-z;  ^;:ni;:^zr  ij^rist  ?: 

'1o  w",/'^r4:'''T:S''' ;''•   ^^-    ^'««=     •'"   I'-   J-   Ch.   233; 

^4fc!5c;^i-r-----~of 

st'.tc.nnt.  complained  of  ,C  unLl^^^J^'hiUvT)""  "'"'■"''"   '""   '"^ 
^nrf.r*o„   V.    /.,VW,9'.v   /.>/,.„,,   o/    J/,.„   ,.„.,   (,s^,^    ,,    j^     -J, 

n.L.s. 
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Subbcquently  Aiidi'isoii  iseueU  new  wrappers  for  his  meat  jars,  with  a 
photograph  of  Laroii  Liobig  and  tho  wonls,  "This  is  tht'  only  (icnuiue 
Brand."  The  meat  company,  whoso  brand  was  at  least  as  gunuine  as 
AndersonV,  thereupon  applied  for  and  obtained  an  injunction  restraining 
him  from  using  such  wrappers,  although  the  company  bad  themselves 
issued  raisleadin;    advertisements.     (Chitty,  J.) 

Licbig'a  Extract  of  Meat  Co.,  Limited  v.  Anderson,  (1880)  5.5 
L.  T.  206. 
Tho  (Jimrt  will  nut  f,'rant  an  injunction  to  restrain  the  Immi  fulo  issue 
of  circulars,  warning  persons  that  if  they  buy  of  tho  plaintiff  they  will 
infringe  the  defendant's  patent  and  be  liable  to  proceedings,  unlesf  -\  very 
strong  prima  facie  case  be  made  out,  e.g.,  by  showi-.g  that  such  i  iblica- 
tion  is  in  violation  of  an  express  contract  between  the  parties  ;  lio«  ver 
much  thi:  balance  of  convenience  may  be  in  favour  of  granting  it. 

Societe    Anoni/mn   dcs    Manufacturci   de.   Olaces    v.    Tilghman'.s 

Patent  Saiid  Blast  Co.,  (1883)  25  Ch.  D.   1  ;    53  L.  J.  Ch. 

I  ;    32  \V.  X..  71  ;    49  L.  T.  451. 

The  plaintiffs  were  the  makers  of  "  H.iinbow  Water  Kaisers  or  Elevators,' 

and  they  commenced  an  action  for  an  injunction  to  restrain  the  <lHfen- 

dants  from   issuing   a  circular  cautioning  the  public   against   the  use   >.t' 

such  elevators   a.s   being   direct  infringements  uif   lertain   patents   of   tin' 

defendants.     The  plaintiffs  subsequently  gave  notice  of  a  motion  to   le- 

<train  the  issue  of  this  circular  until  the  trial  o'f  tho  action.     Tho  defeji- 

dants  then  commenced  a  cross  action,  claiming  an  injumtion  to  restrain 

tho  plaintiffs  from  infringing  their  patents.      Hold,  by   Kay,  J.,  that  us 

there  was  no  evidence  of   mala  fides  on  the  part  od'  the  defendants,  tiny 

ought  not  to  be  restrained  from  issuing  tho  circular  until  their  action  had 

been  disposed  of,  but  that  they  must  undertake  to  prosecute  their  actinn 

without  delay. 

Household  and  another  v.  Fcirhurn  and  anulher,  (1884)  51 
L.  T.  498. 
This  order  was  made  by  Kay,  J.,  on  Alay  8th,  1884.  But  in  spite  uf 
this  undertaking,  the  defendants  did  not  proceed  with  their  action  with 
due  diligence,  ami  on  April  30th,  1885,  the  plaintiffs  renewed  llicir  niotiuii, 
and  obtained  an  injunction  to  restrain  tho  defendants  from  issuing  tliu 
circular  complained  of. 

S.  C,  (1885)  2  liepoits  of  latent  Cases,  140. 
The  det'en<lant  obtained,  in  187U,  a  patent  for  tuliliiig  windnu  sereins. 
in  1885  (after  .<ix  years'  undisturbid  possession  of  this  patent)  lie  is-iie.l 
a  circiuar  calling  attention  to  it.  and  threatening  pro<eodiiigs  against  all 
infringer.".  The  plaintiff,  who  also  made  folding  s<Teeiis,  eoinmencecl  an 
action  to  restrain  the  issue  of  tliis  circular  to  his  customers  and  otli'Ts. 
Then  the  defciulant  commeneed  an  action  against  the  plaintitf  foi  in- 
fringement. In  that  action  he  failed.  Tho  plaintiff  proved  the  difon- 
dant's  patent  invalid.  Still  Bacon,  V.-C,  held  that  the  defendant  vvjs 
perfectly  justified  in  issuing  tho  circul.ir  at  tho  time  he  did  so  ;  that 
there  w,t;  no  rvidenec  nf  any  malie.n  ;  .ind  he  dismissed  the  action  with- 
out costs. 

Brauer  v.  Sharp.  3  Reports  of  Patent  Cases,  193. 
Uugg  V.  Bray,  2  R.  V.  C.  241  ;    54  L.  J.  t'h.  132. 
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The  plaintifl  appointed  tho  defendants  his  sole  agents  for  the  sale  of 
his  mineral  waters  in  Great  Britain.  Tho  plaintiff  subsequently  ter- 
minated tho  def  'lants'  agency.  The  defendants  thereupon  issued  circulars 
and  advertisem.  u  ,s  representing  that  they  were  the  solo  agents  of  the 
plaintiff,  and  threatening  with  legal  proceedings  any  persons  who  should 
buy  the  plaintiffs  mineral  waters  from  or  through  any  other  persons  than 
the  defendants.  The  plaintiff  applied  for  an  interim  injunction  to  restrain 
the  issue  of  such  circulars  and  advertisements.  HM.  that  though  tho 
defendants  had  misconceived  and  missUtod  their  legal  rights  under  tho 
circumstances,  still  there  was  no  evidence  that  they  knew  this  or  were 
actirg  in  bad  faith.  Injunction  refused,  but  without  prejudice  to  any 
fresJi  application  in  the  event  of  any  further  advertisements  beine  issued 
by  the  defendants.  * 

Hirtchler  v.    Bertt  and  ColUngwood,   (1895)    11    Timpi   T      U 
468  ;    99  L.  T.  JournuL  213. 

Threats  by  a  Patentee. 

In  an  action   to   restrain   threats  of  legal    proceedings 
under  s.  36   of   the    Patents   and    Designs   Act,   1907    (7 
Edw.  VII.  c.  29),  no  defence  can  be  based  upon  the  ground 
that  what  the  defendant  did  was  done  hmui  tUh,  or  that  it 
was  done   on    a   privileged   occasion.     (Skhmer  d   to    v 
Shew  £  Co.,  [1893]  1  Ch.  413  ;  (52  L.  J.  Ch.  196  ;  41  W.  R. 
217  ;  67  L.  T.  696.)     Hence,  in  order  to  obtain  an  interim 
injunction,  the  plaintiff  is  under  no   obligation   to   prove 
malice   in   the   defendant;  but   he   must   prove   that  the 
defendant's  statements  arc  false  :  he  must  establish  at  all 
events  a  prinvl  fade  case  of  non-infringcinent.     It  will  then 
be  open  to  the  defendant  to  file  afhdavits  .showing  that 
there  has  in  fact  been  an  infringement.      If  satisfactory 
aitidavits  to  that  effect  be  filed,  the  Court  will  not  decide 
the  question  of  infringement  on  that  application  ;  iiut  will 
refuse  to   grant  any  interim    injunction,   even   though  the 
defendant  declines  to  take  legal  proceedings  in  resiiect  of 
such  alleged  infringement.     (Bnmn,  v.  United  Telephone  Co 
28  Ch.  D.  394;  33  W.  K  57.;;  52  L.  T.  573  )     If    how- 
ever, after  reading  the  affidavits  on  both  sides,  the  plaintiff's 
case  is  still  so  far  unimpaired  that  if  the  evidence  remains 
the  same  at  the  hearing,  it  is  probable  that  he  will  obtain  a 
decree,  he  will  be  entitled  to  an  interim  injunction.     (Chal- 
lender  v.  Eoyle,  36  Ch.  D.  425 ;  60  L.  J.  Ch.  996.) 
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■\Vliere  the  plaintitf  conipkiiiH  that  the  defendant  in  issuing  notices 
to  his  customers  thieiUening  them  with  proceedings  if  they  deal  in 
plaiutilfs  good.s,  and  the  defendant  tliereupon  carries  out  his  threat, 
and  sues  the  plainlilT  or  his  customers  for  infringing  the  defendant's 
patent,  this  infringement  action,  if  prosecuted  with  due  diligence,  is 
an  answer  to  any  roceeding  under  8.  !1G ;  for  it  takes  the  case 
allo^;elher  out  of  the  section.  It  also  j.iohably  affords  a  defence 
to  any  action  on  the  case  for  damages,  as  it  is  strong  proof  of 
huititndi's.  13ut  it  do  ;  not  follow  that  the  plaintiff  must  submit  to 
a  continuance  of  tliese  threatening  notices  till  the  trial  of  the  action. 
If  they  are  more  than  mere  general  warnings  against  infringement, 
if  they  contain  assertions  that  the  plaintiff  has  ii,  faci  iiuringed  the 
defendant's  patent,  they  may  be  restrained  as  a  contempt  of  Court 
(see  i'OHt,  p.  531») ;  for  they  tend  to  prejudice  the  fair  trial  of  the 
infringement  action.  (Cuatx  v.  Ciiadnii  L,  [IH'Jlj  1  Ch.  347  ;  *>.; 
L.  J.  Ch.  .128;  4-2  \\ .  ii.  828;  70  L.  T.  228;  8  K.  1611;  (Jo,ilu.,l 
ami  (iiinihrr  v.  Liinhaii,  50  L.  T.  50G ;  4  U.  1'.  C.  181);  Iui>i<e  r.-</« 
Co.  V.  liniaiit  and  Ma;/,  5G  L.  T.  13G  ;  4  U.  1'.  C.  IIH;  In  re  Sew 
Gold  Coast  E.q.loiation  Co.,  [11)01]  1  Ch.  860;  70  L.  J.  Ch.  355: 
8  Manson,  21»().)  And  if  such  an  injunction  be  granted,  the  apiili- 
cant  will  not  bo  required  to  give  any  undertaldng  as  to  damages. 
{Fenuer  v.  mison,  [1893]  2  Ch.  ()56  ;  02  L.  J.  Ch.  1)84  ;  42  W.  it. 
57;  68  L.  T.  748;  3  R.  629.) 

Illustrations. 

A  throat  by  a  private  letter  is  within  tho  secti'  i  ;  tiiorefore,  whoii-  a 
threat  hat.  been  so  made,  but  tho  defendants  nuw  admit  that  tlie  plaiiilitia 
have  not  infringed  their  patent,  thoy  will  bo  perpetually  rr-^trained  Irnni 
making  or  continuing  threats  of  legal  proceedings. 

Driffield  and  East  hiding  Cake  Co.  v.   Watir'       etc.,  <'»/.•'   (V., 
;>1  Ch.  D.  038  ;  55  L.  J.  Uh.  391  ;  34  U'.  K.  oW  ;  bi  h.  T.  Jlo. 

Tho  defendant  issued  a  circular  stating  that  the  plaintiff  was  inl'riiig- 
ing  his  trade-mark  and  his  patent,  anil  threat^'tiing  proceedings  against, 
all  persons  who  retailed  tho  goods  alleged  to  be  infringements.  Tlie 
plaintiff  issued  a  writ  under  s.  32  of  the  10  &  47  Viet.  c.  57  (now  ti.  liC 
of  the  7  Edw.  VII.  c.  29),  and  applied  for  an  interim  injunction,  llo 
satisfied  the  Court,  on  tho  balanee  of  evidence,  that  he  was  nut  infringuib' 
tho  defendant's  patent.  Tho  defendant  had  brought  no  action  for  in- 
fringement. Chitty,  J.,  granted  an  injunction  restraining  tho  threat*, 
80  far  as  they  related  to  the  patent,  till  trial  or  lurthcr  order.  No  uider 
aa  to  threats  relating  t«  tlie  Irado-niaik. 

Colley  V.  UaH,  (1888)  0  Hrport«  of  I'ate'nt  Cases,  17. 

Tho  defendant  issued  a  notice  to  tho  public  stating  in  general  terms 
tliat  it  had  come  to  his  knowledge  tliat  certain  of  his  patents  were  being 
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infringed,  and  that  his  Bolicitor  had  instructions  to  tako  procpcdings  against 
all  infringiTs.  The  plaintiff,  who  held  a  pati-nt  for  goods  similiir  to  those 
in  which  tho  dt't'cadant  d-.ilt,  then  coinmonocil  an  action  (nv  threats.  The 
defondant,  four  days  afterwards,  but  before  tho  writ  in  this  aition  was 
served  on  him,  brought  an  a<;tion  for  infrinifiimoiit,  not  agaiii-it  tho  plain- 
liff,  but  against  a  [\urabing  Company  who  rotailo<I  tho  plaintiff's  goods. 
Held,  that  tho  dcfei.daiil's  aition  was  an  answor  to  an  application  for  an 
interim  injuni;tion,  aiid  furthiT  that,  if  hoiu'stly  prosixuted  with  mason- 
ablo  diligence,  it  would  tako  tho  c>aso  out  of  tho  srctinn  altogether. 

Chnllendir  v.  Itoylr,  ;i(i  Cli.  1).  .|o-,  .  ^^■,  j^  j  fj|,  gg,  .  gg 
\V.  R.  3-)7  ;    57  L.  T.  7.U  ;    4  R.  P.  C.  363. 

And  see  ante,  pp.  98 — 105. 

I'dillnmiiitoni   ( 'iiiiiliil(iti-s. 

Wy  ss.  1  and  ;3  of  the  C^)rrii|)t  and  Illesal  Practices 
I'levention  Act,  1805  (58  X-  5<.)  Vict.  c.  40),  it  is  enacted 
that  "any  person,  who,  or  the  directors  of  any  l)odv  or 
association  corporate  which,  hefore  or  during'  anv  parlia- 
mentary election,  shall  for  the  pnrfjose  of  effectinj^  the 
n-turn  of  any  candidate  at  snch  election,  make  or  puhlish 
any  false  statement  of  fact  in  relation  to  the  personal 
character  or  conduct  of  snch  candidate  "....•'  may  he 
it'strained  hy  iiitfrlm  or  perpetual  injunction  i)y  the  High 
Conrt  of  Justice  from  any  repetition  of  snch  false  statement 
iir  any  false  statement  of  a  similar  character  in  relation  to 
Mich  candidate  ;  and,  for  th(>  jjiirpose  of  granting  an  iiitnim 
injunction,  jirimti  fm-ir  proof  of  the  falsity  of  the  statement 
shall  he  sufficient." 

Note  that  M.  2  of  this  Act,  which  excuses  tiie  defeiidiint  "  if  he 
Clin  sliow  thiit  he  had  reiiwonniile  grounds  for  believiiifr,  and  did 
lielitive,  the  statement  made  liy  him  to  he  true,"  applies  only  to 
criiiiiiial  or  f/HosZ-ciinuiial  proceedings  for  "  sucli  illegal  practic*.' ;  " 
it  (I  -,  not  apply  to  an  application  for  an  injunction  under  section  3. 
to  what  is  and  what  is  not  a  "  statement  of  fact "  within 
■sfcion  1,  see  the  careful  judgment  of  Baron  rollock  in  the 
case  of  the  li.mm,,h  „/  Sitmliilaiitl  Khrthnt  l','tit':ni>,  (ISOfi)  5  O'M. 
X-  II.  [)[).  62— (54.  He  there  lays  down  the  rulG  "  that  a  mere 
avguir  entative  statement  of  the  conduct  of  a  pnhlic  man.  altliough 
It  may  l)e  in  respect  of  his  private  life,  is  not  always,  and  in  many 
cases  certainly  would  not  be,  a  false  statement  of  fact."  This 
l)assage  was  approved  by  Buckley.  J.,  in  A7/i>  v.  Sathmal   Union, 
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dc,  Aiiociatinnt  and  other*,  (1900)  100  L.  T.  Journal,  498,  who 
added :  "  Tho  Act  wiis  meant  to  deal  with  statements  of  (act  as 
opposed  to  stiitenients  of  opinion."  And  see  Monmouth  Kltction 
Petition,  (1901)  5  O'M.  i  H.  at  p.  174. 

llluBtrationi. 

A  paragraph  appoarod  in  a  local  iicwspapur  dun..,,'  an  oloctiun  to  tno 
eflpct  that  tht'  Liberal  niiKlulate,  who  was  a  culliery  proprietor,  had  lockod 
his  men  out  of  thi'ir  pits  for  six  wo<.'ks  till  stocks  were  cleared  out,  and 
coal  had  readied  a  fabulous  prico.  "  Then  tho  lato  member  for  Chester- 
field found  his  '  conscienco '  would  not  allow  him  to  starve  the  'poor 
miner'  any  longer."  The  defendants  reprinted  this  paragraph  in  the  form 
of  a  leaflet,  and  distributixl  it  among  tho  eleotors.  The  Court  of  Appeal 
held  that  this  statement  \va.-i  derogatory  to  the  plaintilf's  personal  eharaeter 
and  therefore  within  the  Aif  ;  that  it  was  published  for  tho  purpose  of 
injuring  the  plaintiff  in  the  election  ;  and.  as  no  attompt  rvas  made  to 
prove  the  charge  true,  an  injunction  was  grantoil  to  restrain  the  further 
publication  of  the  leaflet  "until  the  trial  of  tho  action,  or  the  election, 
whichever  happened  first." 

Iliii/lri/  V.    Kitminuis  mid  iilhriK.  (I8i>5)    11   Times  T-.   li.   5a7. 

A  Parliamentary  candidate  caused  to  be  printed  and  circulated  in  the 
borough  a  leaflet  headed  "Election  Facts  and  Fictions"  in  which  he 
accused  his  opponent,  who  wa.s  an  "UiployiT  of  labour,  of  paying  his  men 
"  wretched  wages,"  commented  on  "  the  remarkable  differences  between 
his  practice  in  dealing  with  men  in  his  own  employ  and  his  precept** 
when  preaching  to  the  employes  of  other  peo;'o,"  and  asserted  that  he 
"meanly  looK  advantage  of  .i  slandi>r  against  his  opponent,"  "  sholtarod 
himself  under  a  Hadical  shuflli\"  that  such  conduct  was  "  hitting  beiow 
tho  bell."  &e.  Pollei-k,  B.,  held  that  these  statements  wore  not  ''  atate- 
menta  of  fact  "  in  the  sense  in  which  tliose  words  were  intended  by  the 
Act. 

Borough  nl  Sunderland  Elrrtion   Prtition.  (18%)  5  O'M.  ft  H. 
53. 

During  tho  Parliamentary  Election  of  1900  a  candidate  published  .-> 
poster  in  which  he  alleged  falsely  that  his  opponent  was  one  of  a  band 
of  "  Uadical  Triiitois,"  "'  who  are  always  found  on  the  side  of  Britain's 
enemies,"  and  who  wcie  duriuf;  the  suninier  of  1899  in  correspon(ieri(  c 
with  tho  Boers.  Buckley,  .T.,  held  that  tho-^c  were  not  stat.eraonts  of  f:ict 
within  the  meaning  of  tho  Act. 

A7//>   V.    S'dtioniil   I'ni'in.   rfr..    Ai^sorintions   and   ollirrs,    (lOiiO) 
109  I..  T.  .Journal.  493  ;     Timcji,  October  3rd,  1900. 

A.s  to  injunctions  to  restrain  the  publication  of  words 
which  are  a  contempt  of  Court,  see  post,  Chapte       X.,  p.  5:55. 
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I  N.M  NOTIONS. 

(>w//inVi.— Iiijiiiiction  urantcd  until  the  trial  to  rcstniin  tlio 
ciefondantH,  who  profcsNcd  to  he  inintl-rcHdt'rs,  untl  who  had  a.<i 
such  (fivi-n,  and  who  intrndcd  to  npt-at,  piihlic  <'nti'rt«inmints, 
pri'tcndinjf  to  t?ivc  inforination  u>t  to  the  caiwc  of  the  (h-ath  of  the 
plaintiff's  lmsl)and,  intimating  that  h.-  :m't  with  Ids  death  at  the 
hands  of  a  supposed  friend,  and  therehy  sut'iristinp  the  iu< a  that 
;i  late  partner  of  the  <leeease.|  and  the  phiintifi  were  eoneerned  in 
the  matter.  Monson  v.  Tus.saud  (lH<»4i,  1  (^.H.  671,  spe<!iaUy 
referred  to.    (^uirk  v.  Dudley.  4  O.L.H.  r!:i2  (Hoyd,  ('.). 

.Motion  hy  plaintiff'  for  an  interim  |)ulilieation  restraininf^  the 
piil)lieation  of  liln-ls  generally.  Held,  that  the  most  that  can  be 
itsked  is  to  restrain  the  further  pul)lieation  of  partieular  libels. 
The  decision  on  the  section  of  the  Judicature  Act  applicable  herein 
defines  ti.o  exceptional  ca.ses  in  which  such  relief  should  be  prranted 
jiiid  this  case  is  outsi(h'  them.  The  test  i)rescribed  may  be  seen  in 
Coulson  V.  f'oulson  (1887K  .'1  Times  L.H  846;  Ronard  v.  Perriman 
'180n  2  f'h.  26!):  Monson  v.  Tussauds.  Limited  (18!»4)  1  Q.B. 
tul.  Tile  context  shews  that  this  means  that  the  Tourt  must  be 
Itarly  satisfied  that  tlie  defence  of  justification  must  fail,  not 
iiiirdy  that  the  article  is  defamatory  if  untrue.  Natural 
Iiisources  Security  Co.  v.  Saturday  N'i<,'ht.  Ltd.,  2  O.W.N.  9, 
16  O  W.R.  927,  46  fan.  Law  Jour.  62."). 
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CHAPTER  XV. 

COSTS. 

If  an  action  of  libel  or  slander  be  tried  i)y  a  jury,  the 
costs  will  follow  the  event,  uiiless  the  judge  before  whom 
such  action  is  tried  or  the  Court  "shall  for  good  cause  other- 
wise order."  (Order  LXV.  r.  1.)  If  by  any  chance  such 
an  action  be  tried  by  a  judge  alone,  the  costs  are  wholly  in 
his  discretion.  Section  IKJ  of  the  County  Courts  Act, 
1888  (.'51  .t  5-2  Vict.  c.  43),  does  not  apply  to  actions  of 
lil)el  or  slander;  for  no  such  action  can  i)e  brought  in  the 
County  Court,  except  by  consent  (ss.  .OH.  64). 

Tiiere  is  one  exception  lo  the  above  general  rule.  By 
section  1  of  the  Slander  of  Women  Act,  1891,  in  any  action 
for  words  sjjoken  and  made  actionable  by  that  Act,  "a 
plaintiff  shall  not  recover  more  costs  than  damages,  unless 
i.lie  judge  shall  certify  that  there  was  reasonable  ground  for 
I'ringing  the  action." 

Section  5  of  the  County  Courts  Act,  1867,  applied  to  all  actions, 
whether  they  could  be  brought  in  the  County  Court  or  not ;  the 
words  of  the  Act  being  wider  than  the  Legislature  intended. 
Formerly  also  the  provirfions  of  Lord  Deniuan's  Act  (3  &  4  Vict, 
e.  24),  8.  2,  applied  to  actions  of  libel  and  slander,  and  therefore  a 
plaintiff  who  recovered  less  than  40«.  damages  could  not  recover  any 
costs  whatever  from  the  defendant,  unless  the  judge  immediately 
certified  on  the  record  that  the  libel  or  slander  was  wilful  and 
malicious.  And  even  if  the  judge  certified  both  that  the  action  was 
one  fit  to  be  tried  in  the  Superior  Court  and  al-so  that  the  slander 
was  wilful  and  malicious,  so  as  to  take  the  case  out  of  both  the 
(.'oiinty  Courts  Act  and  Lord  Denman's  Act.  still  no  certificate 
could  enable  a  plaintiff  to  get  more  costs  than  damages,  if  be  sued 
for  a  slander  actionable  per  »e,  and  recovered  less  than  40«.  For 
the  statute  21  Jac.  I.  c.  16,  contained  no  proviso  enabling  a  judge 
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to  make  any  exemption  from  the  imjierative  rule  that  a  plaintiff 
suing  on  the  case  for  slanderous  words,  and  recovering  less  than 
40«.,  shall  have  "  only  so  much  costs  as  the  damages  so  given  or 
assessed  amount  unto  "  (s.  6).  This  statute  was  held  to  apply  only 
to  words  actionahle  ;»r  sc,  and  not  to  actions  of  lihel,  of  slander  of 
title,  of  sraniialiim  iiiafitiatinii,  or  where  the  words  are  actionable 
only  hy  reason  of  special  damage  alleged.  But  now  the  21  Jac.  I. 
c.  16,  8.  6,  and  the  8  &  4  Vict.  c.  .24,  s.  2,  and  the  County  Courts 
Act,  1H67,  are  all  repealed.  (See  s.  33  of  the  Judicature  Act,  1875 ; 
P,v8oii»  V.  TiiiUng,  2  C.  P.  D.  119;  4(5  L.  J.  C.  1'.  230;  25  W.  R. 
255 ;  35  L.  T.  851 ;  Garnrtt  v.  Bnidlqi,  3  App.  Cas.  944  ;  48  L.  J. 
Ex.  186 ;  26  "W.  R.  698 ;  39  L.  T.  261 ;  Kx  parte  Mercers'  Co.,  10 
Ch.  D.  481 ;  48  L.  J.  Cli.  384  ;  27  W.  R.  424.) 

A  rule  similar  to  Order  LXV.  r.  1  prevails  in  the  Salford 
Hundred  Court  of  Record  (Turner  v.  Ilei/hntd,  4  C.  P.  D.  432 ; 
48  L.  J.  C.  P.  535 :  41  L.  T.  556) ;  in  the  Liverpool  Court  of  Passage 
{King  v.  Ilairkesuorth,  4  Q.  B.  D.  371 ;  48  L.  J.  Q.  B.  484 ;  27 
W.  R.  660;  41  L.  T.  411) ;  in  most  Borough  Courts;  and  also  in 
Ireland.  (CanKiib/  v.  O'Lifjhhn,  4  L.  R.  Ir.  1,  731.)  But  in  the 
Mayor's  Court,  London,  the  judge  lias  an  unfettered  jurisdiction 
over  costs.  (Hall  v.  Lainispach,  [1898]  1  Q.  B.  513  ;  67  L.  J.  Q.  B. 
372 ;  78  L.  T.  243.) 

The  power  given  to  the  judge  by  s.  5  of  the  Law  of  Libel 
Amendment  Act,  1888,  to  make  an  order  apportioning  the  costs, 
when  two  or  more  actions  of  libel  have  Iwen  consolidated  under 
that  section,  in  no  way  interferes  with  or  affects  the  general  rule 
that  where  a  case  is  tried  by  a  jury,  the  costs  shall  follow  the 
event,  unless  the  judge  shall  for  good  cause  otherwise  ordfv.-.  (Pei- 
Charles,  J.,  in  llopleii  v.  Willinms,  58  .1.  P.  822.)  The  provisions 
of  the  Public  Authorities  Protection  Act,  1H93,  which  entitle  the 
defendants  in  certain  events  to  costs  as  l)et\veen  solicitor  iiiul 
client,  do  not  restrict  the  power  of  the  judge  for  good  cause  to 
deprive  the  successful  party  of  his  costs.  {Iii)»t(>ek  v.  Itawxiii 
r.  I).  C,  [1900]  2  Q.  B.  616':  69  L.  J.  Q.  B.  945  ;  48  W.  R.  25 1 ; 
88  L.  T.  368.) 

Hence,  now,  if  a  plaintiff  recovers  norainiil  damages  for 
words  which  were  actional)le  at  common  law,  he  will  get 
his  costs,  unless  the  judge  or  a  Court  otherwise  orders.  As 
soon  therefore  as  the  verdict  is  given,  the  defeuchiiits 
counsel  nnist  at  once  apply  to  the  judge  to  make  an  order 
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depriving  the  plaintiff  of  his  costs.  As  a  rule,  such  an 
order  will  only  be  made  where  "  contemptnons  "  damag 's, 
such  as  a  farthing  or  a  shilling,  have  been  given,  and  not 
always  then.  There  must  be  some  "  good  cause,"  beside 
the  smallness  of  the  damages,  to  give  the  judge  jurisdiction 
to  make  such  an  order ;  something  either  in  the  conduct 
of  the  parties  or  in  the  facts  of  the  case  which,  in  spite  of 
the  finding  of  the  jury,  makes  it  more  just  that  the  costs 
should  not  follow  the  event. 

If  the  judge  thinks  fit  to  make  an  order,  that  order  is 
not  necessarily  that  each  party  should  pay  his  own  costs. 
He  may  for  n;//  good  cause  order  that  the  successful 
plaintiff  shall  pay  the  defendant's  costs  as  well  as  his  own 
(per  Bramwell,  L.J.,  15  Cli.  D.  at  p.  41  ;  and  see  Miirm  v. 
'I'hf  I'iihiiiddl  Xnrs,  (1H8H)  o  Times  L.  K.  42) ;  and  where  there 
has  been  a  new  trial  the  judge  who  tries  the  case  the  second 
time  may,  in  the  absence  of  any  special  order  by  the  Court 
of  Appeal,  direct  that  the  successful  i)iaintiff  shall  pay  the 
whole  costs  of  both  trials.  {Hum's  v.  iVlh,  nrl.-,  4  Q.  jj.  D. 
(HI;  48  L.  .1.  Q.  B.  r,21;  2H  W.  R.  11;  41  L.  T.  140.) 
But  of  course  such  an  order  would  only  be  nuide  in  an 
extreme  case,  and  where  tlie  i)laintiti'  lias  grossly  miscon- 
ducted himself.  (See  Xnniinii  v.  .Inlnisnii,  2*.t  Beav.  77.) 
A  successful  defendant  may  also  be  (b^privcd  of  his  costs 
[Snh'li/f  \.  Smith,  (iMMtil  2  TinU'S  L.  li.  881;  Itostork  v. 
Ilmiisni  r.  I),  r..  [1«KX>]  2  Q.  B.  (ilC)  ;  ()'.»  L.  J.  Q.  B.  <.»4o  ; 
48  W.  IJ.  254  ;  88  L.  T.  858),  if  there  l)e  good  cause  (^' ;>/»,•///,'• 
<f-  Co.  V.  Firth,  (i!K)8)  72  L.  J.  K.  B.  152  ;  88  L.  T. !»).  But 
111'  cannot  be  nuid<>  to  pay  the  whole  costs  of  the  action  under 
any  circumstances.  {l)i,l,s\.  Vnirs,  18  Ch.  1).  7(>,  85  ;  50 
L.  J.  Ch.  H0<)  ;  44  L.  T.  6()0 ;  /.'-  Fo.st.r  v.  (im,t  li.stnn  L',/. 
Co.,  SQ.  B.  ]).  at  pp.  521,  522;  80  W.  II.  8!»8  ;  .hulrnv  v. 
(iron;  [1002]  1  K.  B.  (526;  71  L.  .1.  K.  B.  48!»;  50  W.  B. 
524;  8*;  I  J.  T.  720.) 


Wliat  is  '•  good  cause  "  for  makin«,'  mi  onler  that  costs  sbull  not 
follow  the  event  ?     "  No  nearer  and   no  closer  definition  can  be 
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given  than  that  there  will  be  good  cause,  whenever  it  is  fair  and 
just  as  l)etween  the  parties  that "  such  an  order  should  be  made. 
(Pt'i-  nir.  ill  Fortter  v.  Farqiihar,  [1898]  1  Q.  B.  at  p.  567.)  "  The 
facts  must  show  the  existence  of  something,  having  regard  either  to 
the  conduct  of  the  parties  or  to  the  facts  of  the  caF=.\  which  makes 
it  more  just  that  an  exceptional  order  should  be  made  than  that 
the  case  should  be  left  to  the  ordinary  course  of  taxation."  (Per 
Brett,  M.R.,  in  Jonen  v.  CiirUn<i.  13  Q.  B.  D.  at  p.  2(>8.)  "  The 
mere  fact  of  a  plaintiff,  in  an  action  for  libel  or  slander,  recovering 
only  a  farthing  or  a  shilling  dsunages  is  not  of  itself  good  cause  for 
depriving  him  of  costs.  '  Good  cause '  must  be  something  more 
than  the  mere  smallness  of  damages.  The  siiiallness  of  the 
damages,  however,  is  an  important  element  to  be  considered,  if 
there  are  any  other  circumstances  which  can  be  taken  into  account." 
(Per  A.  L.  Smith,  L. J.,  in  O'Connor  v.  The  Star  Xeuspaper  Co.,  Ltd., 
68  L.  T.  at  p.  148.)  "  Where  a  plaintiff  comes  to  enforce  a  legal 
right,  and  there  has  been  no  misconduct  on  his  part— no  omission 
or  neglect  which  would  induce  the  Court  to  deprive  him  of  his 
costs— the  Court  has  no  discretion,  and  cannot  take  away  the 
plaintiff's  right  to  costs.  There  may  he  misconduct  of  many  sorts ; 
for  instance,  there  may  be  misconduct  in  commencing  the  pro- 
ceedings, or  some  miscarriage  in  the  procedure,  or  an  oppressive 
or  vexatious  mode  of  conducting  tlie  proceedings,  or  other  mis- 
conduct which  will  induca  the  Court  to  refuse  costs  ;  but  where 
there  is  nothing  of  the  kind  the  rule  is  plain  and  well  settled,  and 
is  as  I  have  stated  it."  (Per  Jessel,  M.R.,  in  Cooper  v.  WhHtinyham, 
15  Ch.  D.  at  p.  504:  cited  with  approval  by  Brett,  M.R.,  inJonr, 
y.  Curling,  13  Q.  B.  ]).  at  pp.  -265,  268,  and  again  in  O'Connor  v. 
Th,'  Star,  68  L.  T.  at  p.  147,  as  "  a  good  working  rule,  though  not 
an  exhaustive  one."  Cf.  Tippinn  v.  Jrpson,  (1906)  22  Times  L.  H. 
74rt.>  "  'Good  cause'  really  seems  to  me  to  mean  that  there 
must  exist  facts  which  might  reasonably  lead  the  judge  to 
tl'ink  that  the  rule  of  costs  following  the  event  would  not 
jroduee  justice  as  complete  as  the  exceptional  order  which  lie 
1  imself  could  miike.  Now,  to  ascertain  the  existence  of  such  facts, 
the  judge  should  look  in  the  first  place  at  the  result  of  the  action 
itself,  namely,  the  verdict  of  the  jury,  and  he  should  look  also  at 
the  conduct  of  the  j  uties  to  see  whether  either  of  them  had  in  any 
way  involved  the  other  unnecessarily  in  the  expense  of  litigation, 
and  beyond  that  he  should  consider  all  the  facts  of  the  case  so  far 
as  no  particular  fact  was  concluded  by  the  finding  of  the  jury." 
(Per  Bowen,   L.J.,  in  Jones  v.  Curliuff,  13  q.  B.  D.  at  p.  272.) 
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"Everything  which  increasea  the  litigation  and  the  costs,  and 
which  places  upon  the  defendant  a  burden  which  he  ought  not  to 
hear  in  the  course  of  that  litigation,  is  perfectly  good  cause  for 
depriving  the  plaintiff  of  his  costs."  (Per  Lord  Halsbury,  L.C,  in 
Hii.rlef/  V.  West  Limdon  Kxtiu$ion  liy.  Co.,  14  App.  Cas.  at  p.  32.) 
The  words  "  good  cause  "  embrace  "  everything  for  which  the  party 
is  responsible  connected  with  the  institution  or  conduct  of  the  suit, 
and  calculated  to  occasion  unnecesHary  litigation  and  expense." 
(Per  Lord  Watson,  ib.,  at  p.  33.)  "  The  judge  is  not  confined  to 
the  consideration  of  the  defendants'  conduct  in  the  actual  litigation 
itself,  but  may  also  take  into  considenition  matters  which  led  up  to 
and  were  the  occasion  of  that  litigation."  (Per  A.  L.  Smith,  L.J., 
in  Iin»UH-k  v.  Uamten  V.  1>.  ('.,  [1900]  2  Q.  B.  at  p.  622.)  "First, 
in  determining  whether  good  cause  exists,  the  jmlge  must  accept 
the  verdict  as  conclusive  upon  all  matters  of  fact  necessarily  in- 
volved in  it,  however  much  he  may  personally  dissent  from  the 
finding  of  the  jury.  So  long,  however,  as  the  judge  does  not  base 
his  decision  upon  matter  inconsistent  with  the  verdict,  all  other 
matters  outside  the  verdict  are  open  for  his  consideration — every- 
thing which  led  to  the  action,  every  circumstance  tending  to  show 
tiiat  the  plaintiff  was  blamable  in  bringing  it,  everything  reflecting 
u]K)n  tiie  conduct  of  the  parties  in  the  course  of  the  litigation  itself. 
(HariKttv.  Vixi;  5  Ex.  D.  307,  see  per  James,  L.J.,  pp.  810,  812.) 
The  judge  is  under  no  obligation  to  give  effect  to  any  special 
reasons  or  views  the  jury  nmy  have  entertained  or  expressed  in 
giving  their  verdict — such,  for  instance,  as  a  hope  or  recom- 
mendation that  it  may  or  may  not  carry  costs,  unless  such  views 
accord  with  his  own ;  nor  is  the  amount  of  damages  awarded  to 
be  taken  as  a  conclusive  test  upon  the  question  of  'good  cause,' 
though  it  properly  forms  an  element  for  consideration.  .  .  . 
Should  the  jury,  in  an  action  for  an  assault  or  libel,  award  the 
plaintiff  an  ignominious  compensation,  it  would  not  follow  that 
as  of  course  the  judge  ought  to  deprive  iiim  of  his  costs, 
altbougli  he  might  treat  it  as  an  indication  of  the  opinion  of  the 
jiuy,  in  which  he  coincided,  that  the  character  of  the  plaintiff 
was  worthless,  and  tluit  the  action  never  ought  to  have  been 
brought,  and  was  therefore  oppressive."  (Per  Hawkins,  J.,  in 
linhiTts  V  ./(i;i««  and  U'illcy  v.  (ircat  Xnrtlieni  Jti/.  Co.,  [1891J  2 
i).  15.  at  PI).  li»7,  19H.)  See  also  Miolas  v.  Atkinson, (VM^)  25  Times 
L.  K.  UGH ;  Red  Maii'i  Si/uilicate  V.  A$toriated  X,>citj<apers,  Ltd., 
(1910)2(3  Times  L.  li.  394;  Kinndl  v.  lI'.fMv/-,  (1910)  27  Times 
L.  H.  67  ;  Macalister  v.  Uteedman,  (1911)  lb.  217. 
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IlhiHtrutitinn. 

Whrrr:  an  lufion  of  libel  was  bruught  on  a  private'  lottcr  written  by 
a  lady  to  an  intimate  friend,  and  shown  only  to  tho  plaintiff  and  two 
others,  and  the  plaintiff's  own  .•onduet  had  given  riso  to  tho  suspicions 
onterta.ne<l  by  the  wiitor,  and  the  jury  gave  a  verdict  for  10/.  damages  : 
lluddloston,  U.,  made  an  order  depriving  him  of  costs,  an.l  this  exercise 
of  his  discretion  was  approved  Iwtli  in  the  Divisional  Court  and  in  tho 
Court  of  Appeal. 

Harnett  v.    Vuc  and  wif,;  5  Ex.  U.  ;t07  ;    2'J  \V.   I{.  7. 
Wlienevej-  a  defendant  by  his  misstatements,  made  under  (urcumsUncos 
which  impose  an  obligation  upon  him  to  bo  truthful,  brings  litigation  on 
him.self   and    renders   an   action   against   him   reasonable,   there   ia   "good 
cause  "  to  deprive  him  of  cost^s. 

Sutcliffc  V.  Smith,  (1880)  2  Times  L.  H.  881. 
If   the   action   is   unfairly   or   oppressively    brought,   or   is   unfairlv    or 
oppressively  persisted  in,  good  .auso  wii:  e.xist  for  depriving  tho  plaintiff 
of  tho  ordinary  costs.     Per  I,  ,rd  Esher,  M.It.,  in 

names  V.  .Valthi/,  (188'J)  j  Tiiii.s  L.  K.  'JOT. 
Bui,  bringing  an  action  to  re<;over  mon.v  whii'h  is,  in  fact,  duo  to  thn 
plamtiiV  cannot  be  said  to  be  oppressive.     I  or  f.ord  Esher,  M.I!.,  in 

TfiP  Wilts,  rfc,  Diiin/  As.im-iJili<in  v.   Hammond,  (1889)  5  Time .-. 
L.  R.    196. 
The  mere  fact  that  a  plaintiff   in  an  action   for   unliquidated  damage, 
claime.1  (iOO/.  an.l  only  re,ov,.re,l  .)()/.   is  no  ground  for  .lepriving  him  ..f 
costs.      J'er  Lord   Ksher.   M.I!.,   in 

I'oarmnn  v.  /t„roii,s.i  /li,n/<-tl-('oiil/s.  (I8H7)  :i  Times  L  I!  at 
p.  720. 
But  wh.Mc  a  pliiintitV  pivf,,:-,-,!  :,ii  -.vtiava-anl  and  an  extortionate  claim, 
supported  It  by  fraudulent  st^itements  and  dishonest  acts,  and  endeavoured 
to  substantiate  it  before  the  jury,  by  evid..n<.e  wlii.'h  thev  very  properly 
.hsbcl.eved,  the  judge  at  the  trial,  the  (Jourt  of  Appeal,"  and  the  House 
of  Lords  all  agre,-d  that  there  was  (lerfeetly  g,)o,l  eause  for  d(-priving 
him  of  his  costs,  ,illh.)ugli  he  had  rc.cv.red  :>()!.  damages. 

Hii.rlr/i  v.   IFcvY  I.„nrhm  E.rlrnxion  lii/.  Co..  17  Q.  1!.  D.  ;)7:t  : 

55  L.  J.   Q.   H.   ,500  :     II  Ai)p.  Cits.  20  :     ,-,8  L.  J.  Q   H   ;;(l.5  • 

:t7  \V.  K.  025  ;    00  L.  T.  642. 

When    the  jury  w;is  apparently  sati.stiod  that,  though  the  plaintiff  l.;iH 

not  I)e..n  guilty  of  any  mi.sconduct  on  the  two  oeciisions  meiiti.iiipd  in  (lie 

libel,  he  had  b 1  guilty  of  mi.se.mduct.  of  tho  kind  alleged  on  many  oIIlt 

occa.sions,  and  In.re  an  ,.vil  repufati..n  in  eonse,,uenee,  and  Hi'minrr 
awaid.'d  him  only  a  faitliing  damages,  it  was  hel.l  that  there  was  goo.| 
cau.se  for  depriving  the   plaint  ilf  of  costs. 

Wood  V.  Co.,:  (IN8'.»)  .")  Tillies  I,.  It.  J7:>. 
Wheiv  a  plaintiff  allowed  li,.r  name  to  Ih-  used  bv  A.  for  the  piii|„,.v 
of  raising  a  polilieal  eo„l,„v,i-y  and  inj.iring  A.'s  political  opponents, 
and  =igned  a  1,  (t.'r  written  by  A.,  the  pubti.alion  of  which  jirodueed  ;i 
ncw.-paper  warfare,  in  the  course  of  which  the  plaintiff  was  lilH^lled,  and 
the  jury  aw.ardo.1  her  one  shilling  -lainagos,  it  was  held  by  the  Court  of 
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Appeal  that  there  was  good  causo  for  which  tho  judge  at  the  trial  mighti 
in  tho  exorcise  of  his  diacrution,  deprive  the  plaintiff  oit  oosta. 

O'Connor  v.  T/w  Star  N,wgp,iprr  Co.,  Ltd..  (1893)  68  L.  T.  1 10  ; 
9  Times  L.  ]?.  233. 
I  Note,  that  iii  this  c;i^ii'  Bowen,  L..J.,  cxprossi'd  his  private  ojiiniun  that 
"  when  one  farthing  only  is  given  as  damages  for  a  liliel,  there  is  prima 
picic  reasonable  ground  for  saying  that  there  was  no  good  cause  for  bring- 
iiig  the  action."  But  tho  other  members  of  tho  Court  did  not  share  this 
view.] 

Letters  or  conversations  written  or  deehirod  to  Iw  "willmut  prujuilioe" 
cannot  be  taken  into  consideration  in  dotcrmining  whether  there  is  good 
cuu.so  for  depriving  a  succee^'ul  litigant  of  cost-i. 

yralher  v.  U'U.'ihor.  2:i  Q.  B.  I).  335  ;  5«  L.  J.  (i.  B.  501  ;  37 
W.  K.  723. 
The  unsuccessful  dnfendant  will,  in  ordinary  rourso  of  taxation,  be 
credited  with  the  costs  which  ho  has  incurred  on  any  issue  which  he  won. 
(Seo  post,  p.  447).  Hence,  where  a  taxation  on  that  principle  will  meet 
the  justice  of  the  case,  thera  is  no  necessity,  and  therefore  no  good  cause, 
for  tho  judge  at  tho  trial  to  make  any  special  order. 

Jonex  V.  Curling  imd  mothnr,  13  Q.  B.  D.  262  ;    53  L.  J.  Q.  B. 
373  ;    32  W.  R.  651  ;    SO  L.  T.  349. 

If  the  judge  makes  an  order  under  Order  LXV.  r,  1,  he 
is  not  bound  to  deal  with  the  whole  costs  of  the  action.  He 
may,  tor  good  cause,  dej)rive  a  successful  party  of  a  portion 
of  his  costs,  leaving  the  rest  of  the  costs  to  follow  the  event. 

Illustrations. 

Tho  judge  may  order  a  successful  plaintiff  bo  pay  the  costs  occasioaed 
by  a  claim  for  special  damage  which  ho  has  failed  to  substantiate. 

Forstcr  v.  Farquhur.  [1893]  1  Q.  B.  .'564  ;    62  L.  J.  Q.  B.  296  ; 
41  W.  n.  425  ;    68  L.  T.  308  ;    4  R.  346. 
Or  any  coats  unnecessarily  inflicted  on  the  defendant  by  the  suceesaful 
plaiutilt's  conduct  of  the  action. 

Itobnrt.'i  V.  Joni»,  11891]  2  Q.  B.   191  ;    64  I,.  J.  Q.  B.  441. 
Hill  V.  SIorri.'<,  (1891)  8  Times  L.  H.  55. 
So,  too,  the  jnflgn  "'  hivs  power  to  order  a  successful  drtfendant  to  pay 
^llell  part  of  the  plaintiff's  costs  as  has  l)oon  causod  by  the  defendant's 
misconduct  in  the  action."     I'er  Channoll,  J.,  in 

Andrnv  v.  Orovo,  [1902]  1  K.  B.  at  p.  628. 
E.g.,  where  the  costs  hiivi>  been  increa.sed  by  the  defendants  improperly 
severing  in  their  defences. 

In  re  Isaac,  [1897]  1  Ch.  2.M  ;    66  T.,  J. 

262  ;    75  L.  T.  638. 
Ilag.shaw  v.   I'imm.  [1900]  1'.   148  ;    09  L. 
422  :    82  L.  T.  175. 


Ch.   100  :    45  W.  R. 
J.  P.  45  ;    48  W.  E. 


If   the  judge   at   the   trial    declines  to  make  an   order 
depriving  ihe  plaintiff  of  his  costs,  there  is  no  ai)peal  from 
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his  decision,  (Moore  v.  Gill,  (1888)  4  Times  L.  R.  738.)  But 
if  he  decides  to  make  an  order  as  to  costs,  then  tUn-t- 
is  an  appeal  to  the  Court  of  Appeal  on  the  (piostion 
whether  any  "  good  cause  "  existed  upon  which  the  judge 
could  exercise  his  discretion.  If  there  was  no  "good 
cause,"  the  judge  had  no  juridiction  to  make  am  order  as 
to  costs,  and  the  Court  of  Ai  [)eal  will  set  the  order  aside, 
and  no  leave  is  necessary  for  an  appeal  on  this  ground! 
(Civil  Service  Co-operative  Society  v.  (ieneral  Steam  Navi(j„tion 
Co.,  [1903]  2  K.  B.  766 ;  72  L.  J.  K.  B.  933  ;  89  L.  T."  429 ; 
King  V.  Gillard,  [1905]  2  Ch.  7  ;  74  L.  J.  Ch.  421 ;  53  W.  K 
598 ;  92  L.  T.  605.)  If  there  was  anything  which  could 
amount  to  "  good  cause,"  then  the  Court  of  Appeal  will  not 
interfere  with  the  judge's  discretion,  even  though  they  do 
not  approve  of  the  way  in  which  he  has  exercised  it.  (Joii.s 
V.  Curliny  and  another,  13  Q.  B.  D.  202 ;  53  L.  J.  Q  B  373  • 
32  W.  R.  651 ;  50  L.  T.  349  ;  Huxley  v.  fiest  London  Exten- 
sion By.  Co.,  14  App.  Cas.  26 ;  58  L.  J.  Q.  B.  305  :  37  W  R 
625  ;  60  L.  T.  642.)  '     ' 

If  there  are  any  facts  before  the  judge  or  the  Court  .  hicli  mav 
properly  be  considered  as  affording  a  reason  for  di8allo,.ing  costs 
"the  sufficiency  or  insufficiency  of  these  considerations  are  matters 
of  which  they  are  constituted  sole  arbiters;  they  are  acting  within 
their  jurisdiction,  and  their  decisions  are  final  and  concUisive.  On 
the  other  liand,  if  they  give  effect  to  considerations  wliich  do  not 
constitute  '  good  cause'  within  the  meaning  of  the  rule,  tliey exceed 
the  limits  of  their  jurisdiction  ;  and  on  that  ground  their  decisions 
are  not  protected  from  review."  (Per  Lord  Wats..n  in  Jlu.rl,,,  v 
iVett  London  Extension  Ry.  Co.,  14  App.  Cas.  at  pp.  33  3J ) 
"  The  judge  has  no  jurisdiction  to  interfere  with  the  costs,  linle.. 
there  is  good  cause  for  his  interference.  The  .piestion  whetlie.' 
there  was  good  cause  is  a  matter  of  appeal ;  but  when  there  is  an 
appeal  the  only  cpiestion  for  this  Court  to  consider  is,  whether  this 
Court  thinks  that  there  «as  '  good  cause  '  for  depriving  tlu;  plaintiff 
of  his  costs  upon  which  the  judge  might  exercise  his  discretion.- 
(Per  Lord  Esher,  M.R.,  in  O'Connor  v.  The  Star  SewspajHr  C, 
Ltd.,  68  L.  T.  at  p.  147.)  "  Whether  or  not  there  was  '  good  cause  ' 
18  subject  to  appeal,  but  the  Court  of  Appeal  cannot  bring  the  same 
knowledge    to  bear  on   the  case  as  the  judge  who  heard  all  the 
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witnesseB,  and  therefore  the  Court  will  be  slow  to  say  there  was  not 
'  good  cause.'  "  (Per  Boweii,  L. J.,  in  Siitclif,'  v.  Smith,  (188ti)  '2  Times 
L.  R.  at  p.  882.)  On  such  an  application  the  Court  of  Appeal  will 
assume  that  the  verdict  is  right,  and  was  obtained  by  right  and 
lawful  means,  and  will  not  go  into  the  question  whether  evidence 
was  rightly  or  wrongly  received,  or  whether  the  direction  to  the 
jury  was  right  or  wrong.  (Per  Lord  Esher,  M.R.,  in  llooil  v.  ('<>j; 
(1889)  5  Times  L.  R.  at  p.  273.) 

Special  Cott$. 

Application  for  any  special  costs,  such  as  those  of  a  special  jury, 
of  a  commission  abroad,  of  photographic  copies  of  the  libel,  or  any 
costs  reserved  to  be  dealt  with  by  the  judge  at  the  trial  (British 
I'lovident  Asuociation  v.  liyuatii;  [1897J  2  Ch.  631  ;  66  L.  J.  Ch. 
787  ;  46  W.  R.  28;  77  L.  T.  22),  should  be  made  when  judgment  is 
delivered.  No  order  will  be  nuide  as  to  such  costs  after  the  judg- 
ment has  been  drawn  up ;  they  must  be  borne  by  the  partv  who 
has  incurred  them.  {Axhworth  v.  Oiitram,  \)  Ch.  ]).  483;  27  W.  R. 
98;  39  L.  T.  441  ;  ExfcntorH  of  Sir  Rimlaiid  Hill  v.  Metropolitan 
District  Asylum,  49  L.  J.  Q.  B.  668;  43  L.  T.  4G2 ;  W.  N.  1880, 
p.  98;  Darty  v.  I'rmhertou,  11  C.  li.  N.  S.  629;  In  re  St.  Wuuir'e 
Co.,  12  Ch.  D,  88  ;  27  W.  R.  854  ;  41  L.  T.  110.) 

CostH  of  Separate  Issues. 

The  costs  of  separate  issues,  unless  otherwise  ordered,  do  not 
necessarily  follow  the  event  of  the  whole  action.  Sucli  costs  follow 
the  event  each  of  its  own  issue.  The  party  in  whose  favour  final 
judgment  is  entered  is  entitled  to  the  general  costs  of  the  action 
but  the  other  party  will  be  entitled  to  the  costs  of  any  issues  found 
for  him,  and  the  judgment  must  be  drawn  up  so  as  to  give  him 
those  costs.  (Iluhhack  V.  British  Xorth  Borneo  Co.,  [WO-i] 'i  K.  B. 
473;  73  L.  J.  K.  B.  654;  53  W.  R.  70;  91  L.  T.  672;  //,)</-•»  v 
Tate,  [1907]  1  K.  B.  656  ;  76  L.  J.  K.  B.  408 ;  96  L.  T.  419.)  This  is 
what  is  meant  by  the  rule  that  tlie  word  "event"  must  be  "read 
distributively."  The  general  costs  of  the  action  will,  however,  be 
found,  as  a  rule,  to  exceed  the  costs  of  any  number  of  issues.  If 
the  judge  makes  an  order  giving  a  party  costs,  "  except  so  far  as 
they  have  been  occasioned  or  incurred  by  or  relate  to  some  particular 
issue,"  tliat  party  will  be  entitled  to  all  the  general  costs  of  the 
actiun,  minus  only  the  amount  by  which  the  costs  have  been 
increased  by  such  issue.  Or  the  judge  may  direct  taxation  of  the 
whole  costs  of  the  action  en  hloc,  and  award  to  one  i>arty  half  or 


4M  COSTS. 

a  tlurd  or  Home   other  pro)H)rtiun  of   the  total  amount.      (Order 
LXV.  r  2.) 


\  1 


;  ! 


lIluiilratioiiH. 

If  a  plaiufilT  su.'s  for  di-v.-ral  litx.U,  or  dovitoI  -liinilfr*,  or  for  IiImjI, 
slandi-r,  ami  aawult,  or  aiiy  othor  <;au-M>  of  action,  atuJ  suic«od.s  on  on« 
cttUHu  of  action  hut  fails  on  othcr.s,  racli  parly  is  iiititlod  to  juilgmcnt  with 
costs  on  thf  caus.1  of  ai-tum  vhicli  Iw  lia^  won,  willu.ut  any  hoi.  ial  ordm 
und.r  Ortler  LXV.  r.  I. 

Mjfiri,   V.    />>'/rii».  o    Kx.    1).    Ij,    180;      |<J    [,.    J.    JJ^.    UOU  ;    J!* 

W.  H.  liJS,  lOU  ;  41  1..  T.  (i.Vj  ;  ii  L.  T.  137. 
ToJd  and  olhirn  v.  .V.  E.  Itji.  Co.,  (190:!)  88  f.,.  T.  112. 
But  if  there  bf>  only  ono  cause  of  action,  and  sovoru!  is.sutw  raised  con- 
cerning it,  then  if  the  plaint ilT  ro<;over.s  daniagivs  on  ,  y  issue,  ho  will  be 
entitled  to  judgment,  and  .s\i(h  judgment  will,  in  tlie  alwonce  of  any  special 
order,  earry  with  it  th.;  g.n.ral  co^lH  of  the  ai'tion,  having  the  defendant 
the  right  only  to  deduct  the  eosts  of  any  issue  which  ho  has  won. 

Jones  V.  Curling.  13  Q.  U.  J),  ini  ;  oa  1,.  J.  Q.  B.  373  ;  3i! 
W.  11.  G51  ;  .W  L.  T.  340. 
So,  if  0  defendant  in  an  action  of  ih'fatnati  )n  both  ju.stifies  and  pleads 
privilege,  and  fails  on  the  fir-t  plea  and  wins  on  the  second,  he  will  bu 
entitled  to  the  general  costs  of  the  action,  minus  such  costs  as  the  plain- 
tiff can  prove  to  have  l.cn  occn-sioned  by  tih'  plea  of  justification,  and 
by  that  exclusively. 

Skinnrr  v.  Shoppa;  ti  King.  N.  ('.    131  ;    8  Scott,  275. 
Harrison   v.    Hush,  o   E.   &  B.   314;     25   L.   J.   Q.   U.   'JO;     2 

Jur.  N.  S.  90. 
Sparrow  v.   Hill,  8  Q.  B.   U.  479  ;    50  L.  J.  Q.  B.   G75  ;    29 

W.  R.  705  ;    44  L.  T.  917. 
Brown  v.  Houston.  [1901]  2  K.  B.  8.05  ;     70  L.  J.  K.   H.  U02  ; 

85  L.  T,   160  ;     17  Times  L.  ]{.  683. 
In  »■<!  Wriifht,  drosxU'y  &  Co.,  86  L.  T.  2N0  ;    W.  N.   [1902]  :>i. 
The  same  rule  was  followed  whore  the  jury  found  tliat  the  words  Wire 
fal.so  but  that  tie'  d.^fendant  had  nivcr  published  them,  and  that  Ihey  wern 
no  libel. 

EmpKon  V.  Fairfax  dk  Wmrrr,  8  A.  &  E.  290  ;  3  N.  &  V.  3S.5. 
Where  a  libel  consists  of  two  .severable  portions,  e.ieh  making  a  separate 
charge  against  the  plaintitT,  the  defendant  may  justify  the  one  without 
the  other  ;  and  if  he  raise  the  issue  by  a  proper  plea  and  succeed  on  it, 
ho  will  be  entitled  to  the  costs  of  proving  (ho  one  charge  true,  though  he 
has  to  p.iy  damages  for  tlie  other.  But  if  tho  defendant  in  such  a  ease 
foolishly  pleads  that  the  whole  libel  is  true,  and  fails  to  prove  mora 
than  half  of  it  true,  the  plaintiff  will  t)o  entitled  to  a  general  verdict  in 
his  favour,  and  tlie  defendant  will  be  entitled  to  no  costs  without  a  speci;iJ 
order,  because  no  issue  ha.s  been  found  for  him. 

Biddulph   V.    Ouimhcrlaiinv,    17   Q.    B.    351  ;     as   explained   in 
lirynuliiit  v.  Harris,  3  (,',  B.  N.  j=i.  2t>7  ;    28  V,.  J.  C.  1'.  26  ; 
5  Jur.  N.  S.  365. 
So   where  the  defendant   pleads  and   proves   that  one  half  of  the  libel 
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doe.1  not  refer  to  tho  plaiiililf,  ho  will  b«  rntitlod  to  any  cwls  occaaionod 
by  that  half  of  tho  libel  Imvinfj  Uhii  includod  in  tho  action. 
Prudhommr  v.  Frnmr.  2  A.  A  E.  61.). 
Whom  imm.itorial   i.sKues  are   t      ,iil  in  favour  «(  one  party,  and  judg- 
ment is  aftrrward.s  ciitoriMl  for  tho  other,  luilhor  party  is  entitled  to  the 
costs  of  tho  immaterial  issues. 

Onodhinnr  v.   Iloirmnn,  9  Bin(».  (i67. 
Item.s  of  damago  aro  not  s.parato  issues  :    so  the  judge  must  bo  asked 
to  make  a  .special  ordiT  asi   to  these. 

ForatcT  v.  Fnrquhar,  [18931  1  Q.  B.  mi  ;    02  L.  J.  Q    B   "96  ■ 
41  W.  ]?.   12.5  ;    08  L.  T.  308.  "      ' 

Cottx  of  Iiitrnihtrtdni  Airnnenfs,  .(•.•. 
.\  sufce-ssful  plaintlflf  is  entitled  to  his  costs  of  proving  all 
"matters  of  inducement"  which  were  reasonably  necessary  to 
explain  the  meaning  of  the  words  complained  of,  or  to  show  the 
extent  of  the  damage  cansed  thereby.  "  We  ought  not  to  be  too 
nice  in  cutting  down  the  plaintiff's  proof  to  the  exact  amount  at 
which,  under  bare  poles,  he  may  conduct  his  vessel  into  port." 
(Per  Tindal,  C.J.,  in  Aiidnwa  v.  Thornton,  8  Bing.  at  p.  431.) 

Payment  into  Court. 
Money  cannot  be  paid  into  Court  in  any  action  of  libel  or 
slander  without  admitting  the  plaintiff's  cause  of  action  ;  no  defence 
denying  liability  can  be  i)leaded  at  the  same  time.  (Order  XXII. 
r.  1.)  As  to  payment  into  Court  under  Lord  CrnipbeH's  Ac  * ,  see  post 
]>.  (it2.  If  the  plaintiff  accepts  the  sum  paid  into  Court  in  satisfac- 
tion (if  his  claim,  he  must  give  the  defendant  notice  to  that  effect, 
and  may  then  proceed  to  tax  his  costs,  unless  the  Court  or  a  judge 
otlierwise  orders,  and  m  case  of  non-payment  he  may  sign  judg- 
ment for  his  costs.  (Order  XXII.  r.  7.)  This  is  the  rule,  eve"ii 
where  the  defendant  pays  si-xpence  into  Court,  and  the  plaintiff 
accepts  that  sum  in  satisfaction  of  his  claim.  (McShjihii  v. 
Linuomt,  20  L.  li.  Ir.  528.)  IJiit  a  judge  at  chambers  will  deprive 
the  plaintiff  of  his  costs  if  the  whole  action  was  useless  or  malicious. 
{llrn,„lh„rxt  V.  U-ilh'ii,  W.  N.  lK7(i,  p.  21;  MrhoU  v.  l-:,;,,.^, 
22  Ch.  I).  611 ;  ,'52  L.  .1.  Ch.  388  ;  31  W.  1!.  412  ;  48  L.  T.  (!(!.)  If 
the  plaintiff  does  not  accept  the  sum  paid  into  Court,  but  continues 
bis  action  for  damages  ultru,  he  will  recover  the  whole  of  bis  costs 
of  the  action  should  the  jury  find  a  verdict  for  an  amount  la;gor 
than  the  sum  paid  into  Court.  If,  on  the  other  hand,  the  vercFict 
be  for  an  aiuouiil  not  greater  than  the  sum  in  Court,  the  defendant 
will  strictly  be  entitled  to  the  whole  costs  of  the  action.  (Lan,iriil<ie  v. 
Campbell,  2  Ex.  D.  281 ;  4«  L.  J.  Ex.  277 ;  25  W.  1{.  351 :  3(J  L  T. 

O.L.B. 
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f,l  ;  (IniilaH  v.  Can;  13  (^  )\.  1>.  B!»8,  ». :  f.!*  L.  J.  ij.  h.  55,  4fi7. 
11. ;  3'2  W.  li.  'il'i.)  Hut  the  jiuIrc  in  siu-h  ii  cuso  f;»iicriilh'  lhiiik« 
lit  to  iimke  an  order  lluU  the  pliiintitT  hIiuU  have  Iuh  costrt  of  tin- 
nction  up  to  the  time  when  the  money  whs  puiil  into  Court,  and 
the  defendant  nhiiU  have  only  his  costs  inclined  after  that  time. 
{Hnrl.ioii  V.  lli;i!i»,  1  Ex.  D.  17  J:  27  W.  U.  W»:« :  »0  L.  T.  7r.r. : 
YVi.-  iri7/i«/»  SiimiwitoH,  10  P.  1>.  1  :  51  L.  T.  4(>1  ;  li'M  v.  0»h<'ni,\ 
iiarreU  .(Co.,  (ISinn  12  Tinier  L.  H.  UK  :  Wwjst.ijr,'  v.  /i.of/.//,  [l'.t()2] 
1  K.  IJ.  121 ;  71  L.  J.  K.  15.  5.") ;  H5  L.  T.  714  ;  Smith  v.  S»rthha<h 
R.  W  C,  [1SK)2J  1  Ch.  107:  71  L.  J.  Ch.  8;  50  W.  15.  lOI ;  H.". 
L.  T.  44'.i.) 

C<»intiiTUinn. 

It  is  seldom  tliat  tliere  is  a  counterclaim  in  an  action  of  lih.  1  or 
Blander ;  hut  w lieuever  Iheie  is,  its  presence  complicates  the  (luestion 
of  costs.  In  an  action  of  liiiel  or  slander  there  can  he  no  set-oil,  as 
the  dnmaRes  claimed  are  unli(iiiidated  ;  in  othei'  words,  the  counter- 
claim is  not  a  defence  to  the  plaintitVH  action,  hut  practically  a 
crosB-actioii  hrought  hy  the  defendant  against  the  [jlaintilY.  Section 
llf)  of  the  County  Courts  Act,  1KH8,  dees  not  apply  to  actions  of 
lihel  or  slander,  or  to  counterclaims  of  any  kind.  {!Ual;>  v.  .l/i//.  ■ 
yar,{,  i\  Kx.  D.  I!t5;  47  L.  J.  Ex.  407;  2C.  W.  1!.  5!t2  ;  .lm..«  v. 
liohlntt.  22  Q.  H.  1).  543;  58  L.  ,1.  (,).  IJ.  21!» ;  37  W.  H.  32!);  CO 
L.  T.  !tl2.)  Hence,  if  the  plaintitt's  claim  is  either  for  liltel  or 
slander,  and  the  defendant  -sets  up  any  counterclaim,  and  holii 
recover,  and  no  special  order  is  made  as  to  costs,  the  ta.vation 
should  proceed  thus:  The  costs  of  the  plaintilT's  claim  should  lirst 
»'•'  taxed  as  if  it  were  a  separate  action  with  no  counterclaim.  Tlieii 
t'.i  costs  incurred  hy  the  counterclaim  must  he  taxed,  as  thou^;h 
■lev  were  part  of  the  costs  of  a  separate  action.  Any  costs  which 
imve  heen  incurred  partly  in  support  of  or  in  opposition  to  the 
defence,  and  partly  in  support  of  or  in  opposition  to  the  counter- 
claim, the  taxiiifr-master  must  api)ortion  as  host  he  can,  and  fix  the 
amount  applicahle  to  the  defence  and  the  amount  applicahle  to  ilie 
counterclaim.  Then  whichever  he  the  smaller  amount— the  co>ls 
of  the  (1,  'm  or  the  costs  of  the  counterclaim— must  he  deihwliMi 
from  the  larger:  and  tlie  successful  party  will  have  judgment  fu- 
tile halance.  (. I //-/.■<  M>l"^  ('»■  v.  Mill,i;  [iHitK]  -1  y.  B.  5t)0:  <u 
L.  J.  (.).  ]5.  H15;  4(;  W.  U.  (ir.7:  7'.»  L.  T.  5;  explaining  7i«(».x  v. 
lirowl.'ii,  0  t,).  h.  1).  tl'.H  ;  5(1  L.  .1.  g.  li.  4ti5:  2'.:  W .  It.  Tim;; 
44  L.  T.  !U5.)  If  the  plaiutilf  recover  any  sum  at  all,  even  a 
fartnnig,  and  the  deft'iidaiil  nothing  on  his  couuteidaiiu,  then  the 
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l-Iaihtiir.  i..  tl.e  al)s..nce  of  any  Hl-eeml  or.Ier  to  the  eonira.y  is 
fiitilled  to  tl.«  whole  eoHt«  of  the  iictiori.  (I'olter  v.  ChamUr*  1 
C  PP.  V.l-AHl..  J.  C.  P.  27.:  27  W.  R.  ,1..)  if  ..either 
p  aintiff  nor  defenduiit  recover  anything  on  either  chiini  or  counter- 
daini,  the  proper  order  as  to  the  taxation  of  costs  is  that  made  hy 
\\arrinf,'ton,  J.,  in  Jumeit  v.  .IwUo,,,  ([liMO]  2  Ch.  92;  7!)  L.  J.  (.'Ii. 
JIH;  102  L.  T.  801),  namely,  to  direct  the  defe.Khmfs  costs  of  the 
action,  and  the  plaintiff's  costs  of  the  coiinterclaii...  tol.o  separately 
taxed,  to  direct  that  there  should  Ikj  a  set-off,  and  to  utAw  the 
balance,  after  sucli  set-off,  to  he  pai.l  to  the  party  to  whom  the  taxing 
nmBt-r  certifies  that  it  is  .hie.  If,  however,  the  action  he  not  of 
hl,el  or  slaiKler,  hut  lie  such  that  it  could  have  heeii  hrou-ht  in  the 
County  Court,  then  the  plaintiff's  right  to  costs  will  he  sulm-.t  to 
s.  11«  of  the  County  Courts  Act.  IHHH  ;  while  the  defen.lant  will  he 
entitled  to  recover  all  the  costs  of  his  counterclaim,  if  he  recover 
only  a  farthin«  thereunder,  unless  a  special  order  he  made  to  the 
contrary.  {SUipJes  v.  Yomi,,,  2  Ex.  I).  824  ;  2.'5  W.  R.  a04  •  L'hut- 
Ml  V.  Salynirh,  i  C.P.  I).  l-,9:  27  \,\  1{.  7!K) ;  II  L  'JP  4-J8- 
Jt.tlu'rjnrd  V.  ir,7A-,V,  41  L.  T.  485  ;  Aluie.-k.r  d  So,,  v.  Iro.f  17 
Q.  U.  D.  <)0<J:  .WL.  T.  2(;4.)  ' 
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If  an  action  t"  'il)el  or  slander  he  commenced  in  the  Ili^h  Court 
and  subsequently  .omitted  to  a  County  Court,  under  s.  (itj  of  the 
Couiay  Courts  Act,  18HH,  "the  action  and  all  proceeding's  therein 
shall  he  tried  and  taken  in  such  Court  as  if  the  action  had  originally 
been  commenced  therein."     Jt  follows  that  the  High  Court  has  no 
jurisdiction  to  make  any  order  as  to  the  costs  of  such  an  action 
(.l/.v<///  V.  St,„a,,l,  L.  1{.  «  Ex.  3.-.;  40  L.  .J.  Kx.  25;  1!»  W.  J!.  IGl  ; 
'23  L.  T.  4(15  ;  n,t,,is  ,i'  Sn„»  y.  J,„l,,',  [1892 j  2  (^  B  5fi.-)  ■  Gl  1     T 
Q.  15.  577:  41  W  K  !);  ,;7  L.  T.  ID);  and  "that  the  pow'er  of  ihe 
ounty  (  ourt  judge  over  costs  is  reg.ilated  hv  s.  11:{  of  the  County 
units  Act,   1888,  and  not  hy   the  Rules  of  the  Supreme  Conri. 
lliat  IS  to  say,  the  judge  has  absolute  discretion  over  the  costs  of 
the  action,  whether  it  1^,  tried  by  a  jury  or  not.     Such  dis.-retion 
"H.St,  of  course,  be  exercised  judicially;  but  is   not  restricted  by 
any  provision  us  to  "good  cause."     In  the  ab.sence  of  any  special 
dacct.on,  the  co.sts  will  follow  .ho  event:  the  cost,  of  the  pn'-ecd- 
ings  m  the  High  Court  will  be  allowed  according  to  the  scale  in  use 
■"  the  High  Court;  the  costs  incurred   since  the  order  to  remit 
nc  onluig  to  the  County  Court  scale. 
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Ci'iiU  !>/  I'lirm,  I  Tiiiil. 
Tht'  costs  (.f  th.i  first  trial  ftbiile  the  event  of  the  necond,  unless 
anv  sp«  nal  (-i.l.r  Lt  maiU)  win  u  llio  new  trial  ia  granted,  or  at  the 
Hecundlml.  (rn,»v.  IIm..//./.  2  i  .  F.  I>.  354 :  46  L.  J.  C.  P.  J'i?  ; 
'if,  \V.  11.  r,(f2 :  :Hi  I..  T.  :<r)5;  /V  ./  v.  (Ireat  .\»ith,rii  Ihi.  Co..  W 
Ex  1»  'it>l ;  'it;  \V.  1!.  HIT;  »«  L.  T.  80;  //ami  v.  I'etheriik,  \ 
().  M.  1>"  (>\U  4H  L.  J.  (/.  H.  521 ;  2H  W.  R.  11 ;  41  L.  T.  14(i; 
./,.„*•*  V.  n,'h„nU.  {\H>m  15  TinicH  L.  H.  :»lt8;  7)»»»i  v.  .S.  iv.  .(•  ('. 
11,1.  i  \V.m\  1  K.  H.  358:  72  L.  J.  K.  K.  127;  51  W.  «.  427  ; 
■^s  L.  T  W  I  Aii'l  hy  "tl'«  uv.iit"  of  the  second  trial  is  meant  tin- 
result  uf  thr  trial  as  to  costs.  (lUolhiton  V.  M,-tmj>nlita>i  Distrht 
It,,.  .h>,„t  (•„,„»,,//..,  118!)  1]  1  t^  H.  <i«-.6;  42  W.  K.  273;  70  L.  T. 
•218;  !i  It.  154:  and  t«e  ;»^v^  !>.  70!».~)  If  on  the  new  trial  the 
dtfeiiilants  ask  have  t..  amend  their  L'efence  and  pay  m one v  into 
(.ourt  under  Order  Wll.  r.  1,  this  m  an  "event"  in  favour  of  the 
l.laintitVs.  {i;„<t,iha,;  \oith  .f  C:  v.  Jduard  Lhn/d,  Ltd.,  (l'.»«ili 
17  Tim.  s  I..  U.  5f.H.) 

Imiuiri)  a$  to   I  >it,i,a<i<s. 
It  has  l>een  decided  hy    he  Court  ■■     Appeal  tliat  the  assess- 
ment of  dumaKes  hv  a  jury  I.efore  an  under-sheriff,  upon  a  writ  of 
i,„,uirv  issniii-  out  of  the  11  .;h  Court,  i^  ^       trial  of  a  cause,  mutt,  r, 
or  i-sii.'  Ill  tlie  lUyh  C..urt.     ( II  <//i<(m  lia<l<i,ii'x  MicoI.e  Kill.,- Co.. 
1 1,1   V.  i.vthr,;  ;  IKiCii  1  (t.  H.  85  :  f.l  L.  J.  Q.  B.  38.)     Under  tlie 
Cumtv  C.unts  .Wt,  18(17  CtO  &  iW  Viet.  c.  142),  it  was  decided  that 
an  uiuUr-sli.rilY  exeeulhi-  sod    a  writ  wa>  a   "judKC,-  an.l   Ud 
„„w..r  t..  crlifv  f..r  est.-,  a^  re.iuir.  d  hy  that  Act  (Craien  v.  Xn,„h, 
1    i;    I  I'.x.  1  If.:  ;1H  i  .  .1.  Kx.  IMt;   17  W.  11.  710:  2i»  L.  T.  I0(i): 
ulliHm.  1,.  ..f  .-arse,  i;.'  is  not  "a  ju.lge  -f  the  High  Court"  uiUun 
H.  1  If.  ..f  the  '    mntv  (    .urls  Aet,  1888.     «  ■.,■  v.  /////,  K7  i..  T.  'H'O 
Jiul  a-  n,.  a.',     ii  of  lih.i  or  slun.i.-r  can  !«■  eommenced   in  a  County 
Couii.    .  llf.  .ln.s  lu.l  iq^plv.     11.  nee,  it  would  seem     •  follow  ",;it 
the  uii.l.r-slieritl  uresiiiitii,'  "V-r  sii.-li  an  assessment  of  damij;.-  liv 
ujui.  is  ••the  julue  h>  whom  ^neh  ii.tioii,  cause,  matter,  or  issue 
is  iri,,|"  w^lliiii   the  meat  in- ..I  Ur.hr   lAV.  r.  1,  and  lia^,  tli.  i.;- 
foi.  ,  [">\ur  f.a  -..oil  e.use  to  .leprive  the  plaintiff  of  his  cor  I-     H 
so,  th.  .i.'.i^ioir  ■  l-'iei  i.  .i..  at  Chamhershi  <  iath  v.  i  .■'iiartli,  W.  N. 
jjj.^j    ..   if:»_  i„  i:.    !,.n^t:-  hr.v.     Thf  •.•!.« ifieatt' of  the  miiler-sii.  iitf 
under  'fie  Sland.'r  of  \V..ni.'n  Aet,  IH'.U,  i>  ..  sufficient  authority  f.>r 
giving;  .    sts  ..11  the  Ili-h  Court  seaie.     ilio-te  v.  Cl„n,si,h:  ilHUoi 
not  reported;  h..   A.  1'.  I'.'U,  Vol.  11.,  p.  837.) 
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lliisliand  and   Wife, 

If  a  married  woninii  having  f.^'tic!riil  Heparute  r^tiito  fail  in  nn 
action  of  lil>el  or  Hlniider,  slie  tniiy  1m?  condemnol  in  costs,  ulllion^li 
)ier  hunband  wiiH  joined  with  her  ns  ii  ro-iiliiintiff  of  a  co-difemliint. 
(Siirton  ami  iii/f  v,  Jidndl,-  ami  ntlifiH,  4  C.  15.  MU  ;  18  I..  .1.  ('.  1', 
7;J;  Morri*  v.  Frfimnu  nml  itii'r,  H  P.  I).  «•>'»;  17  I,.  J.  |'.  ]).  \  \, 
7!»:  '11  W.  R.  (J'i;  '(9  L.  T.  I'jr, ;  and  hw  the  renmik.s  of  Jess.-l,  ^f.l!., 
in  lUo.mt  V.  IC./u,/,  12  C'h.  \).  (WO;  10  L.  T.  l')!}:  and  s-.  1  and  lU 
of  the  Married  Women's  I'rojHi-ty  Act,  IHH-^,  /„.«/,  pp.  r.llB,  r)71.) 
Wiionever  a  married  woman  institutes  i.rot'.-.Hiin;^^,  and  fails,  she 
may  Ix  ordered  to  pay  the  eo^ts  out  of  sfpaiale  projierty  wliicli  is 
subject  to  a  restraint  on  anticipation.  (Sctl.  1  "f  the  Married 
Women's  Property  Ac?,  1h'.»3.)  No  such  order  can  he  made  in  any 
action  in  which  she  i.s  a  defendant,  unless  she  i-ounterciaiius. 
iUo'iniur^  V.  C.tthrart  (1),  [18'Mj  ;i  Cli.  :J7fi ;  ';:!  ],.  J.  (li.  793; 
71  L.  T.  11  //  <,l-]tiiiiK  V.  <iilh<<ul  {:1\,\\H'.):,\  1  (^t.  li.  s7;l;  c.t 
L.  .T.  Q.  W.  .V20;  43  W.  P..  5(i0:  -,■>  \,.  T.  J.>- ;  Hnmi-liarr,  v. 
//</W,  [18!),  ^  A.  C.  177;  f,*  I,.  J.  q.  l;.  ;jr,t;;  jr,  W.  11.  .■.(•7 :  7(J 
L.  T.  -299.) 

I'lililir  liiidiin. 

As  a  rule  if  the  oflicirs  t  any  corporation.  1  A  UnuA.  coin|  imy, 
or  othi  f  public  body  1)«' li  Ued  or  slandered,  and  lake  either  civil 
or  criminal  proceeding-*  to  clear  theniselves,  the  cost  \\\\\-<  not  be 
paid  out  of  the  corporate  funds,  which  wen-  con  libiited  lor  other 
oiu-poses.  liut  if  the  action  i.e  brouj^bt  against  the  ilefendaiu  in 
It  -|R'el  of  lythins,'  done  as  a.'ent  of  a  corporation  or  i  imblic  l.u.iv 
and  within  -i.  scope  of  his  „  .ihority.  the  coijporaiioi  niav  applv 
it-  fiuid-  to  md.i'inify  the  a^ent  in  defending  the  an.  ai.  i  Ihiiiii 
V.  -//((/  liriliali  iirsfH  Assixifith'ii,  [1H!I7  '2  C'h.  •27-2  ;  titl  L.  .).  Cii. 
•"•NT  I'i  W.  li.  :  76  L.  T.  735.)  And  ii  d  U-  ine  company  itself 
thai  l•^  riled  slandered,  the  directors  may,  of  course,  tinpl.iv 
lie  (■    aj.any's  i,.iids  in  its  own  defence. 


1 


lUiisliatidnH. 

Hi.'  uou^u  surgron  of  tho  Marylelnjiio  workli..ii.-;p  wm.:  ilisiiii-^^.  ,1  hv  tlio 
..irfli.ias  in  consequence  of  .liUVioncca  which  hail  aii-ea  l,.t».,.u  liiiu 
>iiJ  t  ■  Iionorary  physiciau  of  the  pari-li  iulirm  \  ['lie  houd.  ui-eoa 
li'Tcupon  brought  actions  ,.f  libel  arel  slaii,!,.  .ii,Minst  the  Jiouorarv 
i.!i}.~.ciiiii,  and  aiso  against  tho  assistant  suil-ou  ..:  il,,.  woikhcmie.  llo 
I  '  '''i  m  hoth,  became  bankrupt,  and  disaiip,aie<l.  The  gaanliuns  ' 
■l'"|  I'Jid  tho  costs  incurre<I  by  their  officers  out  of  the  [...,, r'>  iat( 
the-  pour  law  auditors  allocs -d  tho  payment.     But  ivoiijht-UrtJt.- 
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hold  such  payment  a  l-rcac  h  of  trust,  and  ordi-rod  those  guardians  who  had 
authorised  it  to  refund  the  amount  out  of  their  own  poekots. 

Mtornfji-Gcnrrul  v.  Compton.  1  Yoiinso  &  Collyor,  Eq.  417. 
A  Tuikisli  r:iihv!iy  rt.mi>.iny  was  miin;ise(l  l)y  English  directors.  EUisNepi 
wrote  a  letter  I"  Lord  Stanley  (then  Secretary  for  Foroign  Affair,-), 
charging  the  diri'etors  willi  niismanafiing  the  affairs  of  the  company  ami 
nii»a|)])ropriating  its  funds.  At  a  general  meeting  of  the  shareholdors  a 
resolution  was  |ia.s.sed  ri'iiuestiiig  the  directors  "to  adojit  the  strongest 
jiossihle  measures  to  put  an  end  to  such  mischievous  action."  The  directjir.f 
ac<>onlinL'!y  prosecule<l  Ellissen  for  lil)el.  WiekcnB,  V.-O.,  held  that  the 
costs  of  sueli  prosiM'utioii  could  not  lie  paid  out  of  the  assets  of  the 
company. 

I'irkrring  V.  SIrphrHsou.  I..  U.  14  Eq.  :122  ;    4!  li.  d .  Ch.  t'JIi  ; 
20  W.  H.  054  ;    20  L.  T.  608. 
And   the  directors   would    now.   in   such   a  ca.s  >,   be   onlered   to   re]iay   !■> 
thi^   company   any   costs   thus   impioperly   paiil  (Uit    of   its   fmuls. 

Ciillrnic    V.    f.oniliDi.   rfc,    ft\iihUn<l    Stirirh/.    2")   (1.    H.    1'.     I'**'', 

4D0  ;    ,V.)  I,.  J.  U.  15.  •V2.')  :    30  \\  .  1!.  KK  ;    «:!  1-.  T.  .111. 
In  rr  Shurpi;  |IK02|   I  <'h.    lol,   lO.j  ;     01    L.  J.  Ch.    I9:t  ;    40 
W.  1(.  241  ;    05  I,.  T.  806. 
A  fiu-mer  empleyi'  of  thi'  Army  and  Xavy  Sturcs  look   to  walkini;  up 
and  down   in   fmnl   of  their  cloor.  earryiui;  s.indwieh  Ixiards  placardc'd  willi 
violent  attacks  upeu  tin'  suciely.  deni)un<iiig  it  as  ''  a  swiuille.  and  eeunler- 
feit."  and  also  upon  tin?  directors.     Jlclil.  that  as  those  liliels  wen'  clearly 
calculated  t"   iiijuri'  tlii'  credit  of  the  society,  and  'n  dimini-h  its  liusiness, 
the  costs  (d'  a  pniseiut  imi   mi„dd    riirlilly   lie  paid  ei.i   of  the   luuds  ol'  tlie 
EOeii'ly. 

Sh-i},h-il  V.  dnisriiinr.  lill  Ch.  D.  52K  ;  5.'>  1-.  d.  <'li.  llN'.t  ;  :il 
W.  1!.  754  ;  55  1..  T.  171  :  50  J.  P.  710. 
A  nursing  association  incoiporatiKl  l>y  reyal  charter  were  llii-  prnpiH- 
tors  and  juiMisIiers  id'  a  newspaper  on  nursing,  and  employed  one  <d'  tlio 
niemhcr-;  of  the  a.^siMiation  as  Iionoiary  editor.  An  action  fur  libel  wj, 
lirouL'Iil  iig.ain^t  tlii'  editm-  alone  in  respect  (d'  an  artii^h'  in.serted  in  llm 
new^|laper  uiidir  the  expn'ss  instructions  ef  the  a-snciatinn.  It  was  held 
that  the  funds  of  the  assiciatioii  c  uild  lie  lawlully  applied  in  undert:ikin'.,' 
the  defence  of  the  action. 

Ilniii/  V.    /Iiii/iil  IhilUh   Siir^'s'  .Issniinlinn.  [18071  2  t'h.  27:;; 
•id  I.,  d.  Cli.  .'.87  ;    10  \V.  K.  80  :    70  L.  T.  7:!5. 


As  to  fosts  in  criinimil  proooodinj^'s,  see,  as  to  iiidiit- 
iiit'iits,  i>oM,  \).  787;  as  to  criminal  informations,  /io.s(, 
1).   ("42. 
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Canadian  Notes  to  Chapter  XV. 

Costs  in  Civil  Actions. 

British  Columbia. — In  an  action  for  libel,  where  the  plaintiflF 
recovered  only  five  cents  damages,  it  was  held  that  he  was  entitled 
to  losts,  there  being  no  evidence  of  any  misconduct  on  his  part  or 
any  reason  shewn  to  deprive  him  of  eosts  other  than  the  smallness 
of  the  verdict.  Emerson  v.  Ford-McConnell  (1911)  47  Can.  Law 
Jour.  25fi;  17  W.L.R.  672. 

MnnUohn.— The  statute  7  and  8  Edw.  VII.  (Man.)  c.  12,  by  s.  :1. 
in  effect  repeals  both  subsection  (a)  of  nile  9.31  of  the  King's 
Bencli  Act  and  s.  1.3  of  the  Libel  Act,  R.S.M.  1902,  c.  97,  as  to  the 
riglit  of  a  plaintiff  in  an  action   of  slander   to   costs   whether  he 

r vers  suKstantial  or  only  nominal  damages,  so  that  the  ordering 

of  costs  is  in  the  absolute  discretion  of  the  trial  Judge.  Section  2 
of  c.  30  of  9  Edw.  VH.  amending  s.  13  of  the  Libel  Act,  was  p-^^ed 
inadvertently  and  without  giving  to  s.  3  of  c.  12  of  7  and  8  Edw. 
VII.  the  effect  it  ha«  upon  a  proper  construction  being  placed  upon 
it.    Shillinglaw  v.  Whillier,  19  Man.  R.  149. 

When  the  jury  in  an  action  for  libel  finds  a  verdict  for  plaintiff 
witli  only  one  dollar  damages,  the  defendant  should  not  be  ordered 
to  pay  costs.  The  ^lanitoba  Farmers'  Hedge  and  Wire  Fence  Co. 
V.  The  Stovel  Co.,  14  Man.  R.  ^yr^  (Dubuc,  J.). 

Xi,m  Scotia. — PlaintiflF  sued  defendant  for  slanderous  words 
spoken  by  the  latter 's  wife  in  an  altercation  which  was  provoked 
by  plaintiflf's  wife.  The  defendant  denied  the  publication  and 
attempted  to  prove  that  plaintiff  had  a  bad  reputation,  but 
failed : — 

Held,  in  view  of  the  latter  fact,  the  Judge  who  awarded  $5 
ilaiiiiiffcs,  erred  in  witholding  costs. 

Scinlile.  under  the  circumstances  if  defendant  had  pleaded  that 
the  words  were  part  of  an  altercation,  and  of  mere  general  al)use, 
til"  trial  Judge  would  have  l)een  warranted  in  dismissing  the 
iKtion.    Croft  v.  Jodrey,  28  N.S.R.  78. 

Oiiliino. — In  the  exercise  of  his  discretion  in  depriving  a  sne- 
'  'sst'iil  defendant  of  his  costs,  the  trial  Judge  is  not  o})liged  to  find. 
iiiidir  Con.  Rule  11.30,  what  would  neces.sarily  be  "good  cause" 
uiiiliT  the  English  Order  65,  Rule  1 ;  at  the  same  time  he  must  not 
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exercise  his  discretion  arbitrarily,  but  for  a  reason  whicli  reason- 
ably satisfies  him  that  it  should  be  so  exercised.  In  an  action  of 
slander  a  successful  defendant  was  disallowed  his  costs,  where  the 
trial  Judge  was  satisfied  that  the  defendant  by  his  conduct  had 
provoked  the  litigation,  and  had  really  made  use  of  the  words 
attributed  to  him,  notwithstanding  the  finding  of  the  jury  to  the 
contrary,  and  had  refused  to  carry  out  a  proposed  settlement 
which  he  had  at  first  acceded  to,  and  the  jury  had  intimated  that 
the  costs  should  be  equally  divided  between  the  parties.  Byers  v. 
Kidd,  13  O.L.R.  396  (Britton,  J.). 

Actions  for  damages  for  slander,  where  the  sum  claimed  does 
not  exceed  $500,  being  within  the  jurisdiction  of  a  County  Court, 
if  the  plaintiff  recovers  in  a  High  Court  action  less  than  ^oOO  he 
can  tax  only  County  Court  costs  and  there  will  be  a  set-off  to  the 
defendant  of  his  costs  on  the  High  Court  scale  under  Con.  Rule 
1132  unless  the  trial  Judge  certifies  for  costs  on  the  High  Court 
scale  or  against  the  set-off.  Moffat  v.  Link  (1910),  2  O.W.N.  '^6. 
The  plaintiff  cannot  by  claiming  more  than  $500  get  rid  of  tlie 
effect  of  Con.  Rule  1132.  The  test  as  to  the  quantum  of  costs  is 
measured  by  the  amount  recovered,  and  not  by  what  is  claimed. 
Moffatt  v.  Link  (1910),  2  O.W.N.  56. 

Under  Con.  Rule  1132  (differing  from  the  former  Judicature 
Rule  1172)  the  onus  is  upon  the  plaintiff,  if  he  desires  to  avoid  the 
consequences  of  his  mistaken  choice  of  forum,  to  make  an  applica- 
tion to  the  trial  Judge  for  the  necessary  order,  and  mere  general 
words  used  in  a  judgment  and  not  referring  to  the  scale  of  costs. 
are  not  sufficient.    Jackson  v.  Hughes  (1910).  2  O.W.N.  15. 

The  fact  that  plaintiff  in  an  action  for  unstated  damages  for 
slander  pres.sed  for  exemplary  damages  at  the  trial,  but  recovereil 
only  nominal  damages,  showing  that  he  had  a  bare  right  of  action, 
will  be  taken  into  consideration  on  an  application  to  certify  for 
the  recovery  of  costs  with  the  verdict.  Ellis  v.  Sherrin  ( 10(14  , 
3  O.W.R.  938. 

Costs  i.v  Crimina!,  Proceedings. 

As  tn  costs  in  crinnnal  proceedings,  see  not.^s  to  chapter  .Wl., 
"Criminal  Law." 
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illlMINAl,    LAW. 

It  is  a  luisdj'nu'aiiour  at  coniiiioii  law.  punislialtlf  on 
indictment  or  infonnation  with  fine  and  intpiisoiunent,  to 
speak  any  l»laspli(>nioiis,  obscene,  or  seditious  words  in  the 
lioarni','  of  others.  .1  t'oriiori,  it  is  a  niisdeineanour  to  write 
and  pul)]ish  hhisphenious,  ohscene,  or  seditious  words. 

It  is  a  misdemeanour  at  common  law,  punisiialth'  on 
indictnK'iit  or  information  with  line  and  imprisonment,  to 
write  and  pul)lisli  defamatory  words  of  any  hvin<,'  private 
person,  or  exhibit  any  picture  or  elli^'y  defamatory  of  him. 
The  law  presumes  that  the  puhUcation  of  sucli  words,  or 
tli(>  (>xhihition  of  such  pictur«(  or  etti<,'y,  is  calculated  to 
cause  a  breach  of  the  peace.  Where,  however,  the  libel  is 
in  fact  not  of  a  kind  calculated  to  provoke  a  breach  of  the 
peace,  criminal  [iroceedin^s  should  not  be  taken  ;  the  person 
ilefamed  should  be  content  with  his  civil  remedy.  It  is  not 
a  crime  merely  to  speak  words  defamatory  of  a  private 
person,  however  malicious  the  utterance  may  be. 

When  no  action  would  lie  without  jiroof  of  special 
(laiiia^'(>,  -.lo  indictment  or  infornuition  can  be  preferred, 
whether  the  words  be  written  or  spoken. 

Not  every  pul)liciition  wliieh  would  Iw  lield  a  liliei  in  a  civil  case 
cim  be  made  the  foundiUion  of  eriiuinai  procet^(lin<fs.  Hiiwkin.s  in 
ft  ii!issiin;e  cited  apparently  with  upproval  by  tlie  Court  in  li.  v. 
L(ihoiich.;y,Cimi)l2  Q.  B.I),  at  p.  a22.  "  p  Jts  tl-e  wiiole  crimin- 
ality of  libels  on  private  persons,  as  distinRuished  from  the  civil 
iwliiiity  of  those  who  puhliwh  them,  on  their  tendency  to  distmhthe 
l>ul)lic  pence."  He  says  (1  Jtiiwk.  T.  C,  c.  28,  s.  3):  "  The  Comt 
will  not  grant  this  extraordimuy  remedy  (a  criminal  infoimation^, 
lor  should  a  grand  jury  liud  an  inditlmint,  uidebB  the  uflence  be  of 
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such  signal  enormity  thiit  it  may  reasonably  Iks  construed  to  Imve 
a  tendency  to  disturb  the  i)eace  and  hurmony  of  tiie  community. 
In  such  a  case  the  public  are  justly  placed  in  the  character  of  an 
offended  prosecutor  to  vindicate  tiie  common  right  of  all,  though 
violated  onl.v  in  the  ]K'rs(m  of  an  individual."  And  in  a  suiise'iuent 
case  Lord  Coleridge,  I..C..T.,  told  the  jury  that  "  the  principles  on 
which  such  prosecutions  should  be  allowed  hud  been  laid  down  by 
himself,  as  the  mouthpiece  of  a  strong  Court,  in  a  recent  ease  (77(c' 
Queen  V.  IjithimeUen),  in  which  he  had  cited  the  opinions  of  great 
judges  to  this  effect:— '  A  criminal  prosecution  ought  not  to  1h! 
instituted  unless  the  offence  be  such  as  can  he  reasonably  construed 
as  calculated  to  disturb  the  peace  of  the  community.  In  such  a 
case  the  public  prosecutor  has  to  protect  the  community  in  the 
person  of  an  individual.  But  private  character  should  be  vindicated 
in  an  action  for  libel,  and  an  indictment  for  libel  is  only  justified 
when  it  affects  the  public,  as  an  attempt  to  disturb  the  public 
peace.""     ( \y<>'«l  v.  Vox.  (1888)  4  Times  L.  1!.  at  p.  Crvt.) 

It  is  a  inisdemeuuour  at  common  law,  jjunishable  on 
indictment  with  tine  and  imjtrisonnient,  to  write  and  [»nl)lish 
defamatory  words  of  any  deceased  i)erson,  provided  it  lie 
alleged  and  proved  that  this  was  done  with  intent  to  brinj,' 
contempt  aiid  scandal  on  his  family  and  relations,  and  so 
provoke  them  to  a  breach  of  the  peace.  (5  Kep.  Vlb<i\ 
Hawkins  V.  ('.  i.  012  ;   /.'.  v.  Topham,  ^  T.  li.  l-iO.) 

It  is  also  a  misdemeanour  to  libel  any  sect,  comimny,  or 
class  of  men,  without  mentioning  any  person  in  particular: 
provided  it  be  alleged  and  proved  that  such  libel  tends  to 
excite  the  hatred  of  tlie  jjcople  against  all  belonging  to  sucli 
sect  or  class,  and  conduces  to  a  breacli  of  the  i)eace.  (/.'.  v. 
(hithercole,  (IHJJH)  2  Lewin,  ('.  ('.  237.) 

Such  intention  may  suilici(>ntly  appear  from  the  words  of 
the  libel  itself,  or  it  may  be  proved  by  the  consequences,  if 
any,  of  its  publication. 

The  criminal  remedy  for  libel,  as  it  is  the  earlier,  so  it  is  in  some 
resjH'Cts  the  more  extensive  remedy ;  a  lii)el  may  be  indictiiiilc. 
though  it  lie  not  actionalile.  Thus,  in  neither  of  the  above  cases 
would  an  action  lie  for  want  of  a  proper  plaintiff.  (And  see  li.  v. 
l>arl>ii,  !i  Mod.  V6\K) 
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In  li.  t,ro».  Vallombrosa  v.  Lahouchere,  12  Q.  B.  D.  320 ;  53  L.  J. 
Q.  B.  362 ;  32  W.  R.  8(;i ;  50  L.  T.  177 ;  15  Cox,  C.  C.  415 ;  48 
J.  P.  105,  the  Court  expressed  some  doubt  as  to  whether  it  was  a. 
crime  to  libel  a  dead  man,  but  abstained  from  expressing  any 
decided  opinion  on  tlie  point.  This  doubt  certainly  operiited  as  one 
reason  among  others  for  refusing  the  extreme  remedy  of  a  criminal 
information  in  that  case;  and  it  will  thus  be  very  ditticult  to  obtain 
a  criminal  information  in  any  subsequent  case  of  libel  on  a  person 
deceased.  But  these  ilktu  do  not  affect  the  remedy  by  way  of 
indictment,  and  we  think  the  law  remains  as  s.ated  above.  See, 
however,  the  judgment  of  Stephen,  J.,  in  li.  v.  Kiimi;  (1887)  3 
Times  L.  R.  SCtd 

It  is  not  necessary  to  prove  that  the  libeller  in  fact  de-iired  that 
a  breach  of  the  peace  should  follow  on  his  publication  ;  that  is 
probably  the  last  thing  he  wished  for ;  still  less  i.s  it  necessary  to 
prove  that  an  actual  assault  ensued,  tliough,  if  ii  did,  evidince  of 
.such  assault  is  admissible.  (Ii.  v.  Onlmrn,  Kel.  230:  2  Barnard. 
138,  166.)  It  is  sufficient  if  the  necessary  or  natural  effect  of  the 
words  is  to  vilify  the  memory  of  the  deceased,  and  to  injure  bis 
posterity  to  such  an  extent  as  to  render  a  breach  of  the  peace 
imminent  or  probable. 

Illitstratitins. 

Libel  complained  of  :  "  On  Saturday  evening  dieJ  of  tlu'  small-pox,  at 
!iis  house  in  Grosvenor  Square,  Sir  Charles  Gaunter  Nieoll,  Kui-lit  of  the 
Most  Honourable  Order  of  the  Bath,  and  rejjrosentatlve  In  Tarliiimr-iit 
for  tlio  town  of  Peterborough.  .  .  .  He  rould  not  be  called  a  fr:  ii<l 
to  his  country,  for  ho  changini  his  opinions  lor  a  red  riliboii,  and  voted 
lor  that  pernicious  object,  the  excise."  It  was  allegeil  that  tliis  passage 
was  publishixl  with  intent  to  vilify,  blacken,  and  dirfame  tln'  memory  of 
tlie  said  Sir  diaries,  and  to  stir  up  lli  hatn*]  and  evil  uill  nf  the 
people  against  the  family  and  posterity  ot  the  saiil  Sir  Chailis.  An  in- 
lorniafion  was  granted. 

R.  V.  Critchlo}/,  (17;H)  4  T.  R.  129,  n. 

15ut  an  indictment  which  .illoged  that  a  Y\\nA  on  llie  hdo  Earl  Cowper 
li:wl  been  published  with  i^  t  to  disgrace  and  vilify  his  numury,  re]>uta- 
tion,  and  charactt-r,  but  not  go  on  to  avir  any  int*.nl   to  cnato  ill 

blood  or  throw  scandal  on  .^  children  and  family  of  Earl  Cuwp.'r.  or  to 
provoke  them  to  a  breach  of  the  peace,  was  held  bail,  after  a  verdict  of 
guilty,  and  judgment  arre.sted. 

R.  V.  Topham.  (1791)  4  T.  B.  120. 

R.  V.  Emor,  (1887)  3  Times  L.  R.  366. 

H  the  words  only  injure  the  character  of  the  decea.sed,  and  (In  not  tend 
to  iiijuiu  or  bring  eontetinpt  on  his  family,  the  deiendant  must  be  ucijuitted. 

And,  d  fortiori,  to  discuss  the  characters  i>f  (!■  cea'-.iMl  statesmen  and 
noblemen  as  a  matter  of  history  is  no  crime. 

Per  Lord  Kenyon,  C.J.,  4  T.  R.  at  p.  129. 
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Au  attack  upon  thu  uhuractur  and  puUcy  uC  William  III.  and  Cicurgo  I. 
was  held  a  siilitious  libol  in  tho  roign  of  (Icoigo  [f.,  anil  tlio  writor  was 
put  in  tho  pillory,  and  iinprisoni'd  for  tlin'o  ycarH. 

B.  V.   Dr.  S/mbbiiirr.  (ITM)  Jlolt  on  l.ilxl,  p.  82,  cited  in  R. 
V.  Ihan  of  SI.  Ainiih,  3  T.  Jt.  -130.  n. 

Tho  defendant  pulilisln'd  a  sinsational  aconuiil  i«f  a  orni'l  murder  rom- 
mitlrd  by  certain  Jews  said  to  have  latoly  arrivn<l  from  t'ortupal,  and 
then  liviuR  near  liroad  Street.  They  were  said  to  have  burnt  a  woman 
and  a  new-lxirn  baby,  Liiranse  its  father  was  a  Christian.  Certain  Jew.s 
who  had  arrived  from  I'ortn;;al,  and  who  then  Iivo<l  in  Broad  Street,  worn 
attacked  bv  the  mob,  barbarously  fronted,  and  llioir  lives  endangeretl. 
A  criminal  information  was  granle*!,  although  it  was  objected  that  it 
did  not  appear  precisely  who  wiro  the  persons  accused  of  the  murder. 
/I.   V.   Oximrn,  KM.   1>:!()  ;     2   Marnanl.    l;iS,   100. 

It  is  a  crime  to  write  of  a  Jioman  Catholii^  nunnery  that  it  is  a 
"brothel  of  prostitution;"  for  tliis  is  lui  ivspersion  on  the  characters 
of  the  nuns  in  general,  though  none  aro  singled  out  by  name. 

It.  V.  r;,,//,env7c.  (i8:m)  2  T,ew.  c.  C  jisv. 

H.  V.  J.  .1.   ]V mil' HIS.  (\H-22)  2  li.  &  Aid.  :.!•');    2  Town^^end's 
Aroderii  Stale  Trials,  2:il. 
A  pamphlet    redeiting  on  the  (iiivir  iinnnt,  and  as.sertiiig  that  its  ollli'crs 
aro  corrupt,   ignorant,  and   imapahle,   will   be  a  libel,  and  punishable  as  a 
crime  ;     although   no  particular   ineiiil>er  of  the  Government,  and  no  in- 
dividual  oIKcer,   is   mentioned   or  refernd   to. 

n.  v.  Tiilrhhi.  1  I  lloweirs  St.  Tr.  W.V,  ;  .-.  SI.  Tr.  -Vi?  ;  llell, 
421  ;  2  r,d.  Itaym.  lOOI  :  I  Salk.  V\  ;  0  .\rod.  208. 
A  notice  w.i.s  po.steil  in  church  calling  attj'ntinn  t«  ctirtain  abuses  per- 
mitted by  "the  trustees"  of  I,iunbeth  workhimse  ;  au  information  was 
granted  on  behalf  of  the  whole  litxly  of  trustees  [although  tlie  trustees 
could  not.  before  the  Judicature  .\ct  havo  jointly  sued  for  (he  libel  ; 
pnnt.  p.   5811. 

H.  V.  Uriffin.  I  Sess.  ('us.  25T. 
An    information    was   grant<xl    for   a    lilnd   eommencinir  :     "  Where.is   an 
Kast  India  director  has  raised   the   price   of   (.'reen    lea  to  ;in   e\l  iava:.'iinl 
rot**, '  although  there  was  nothing  to  show  which   partiiulir  dinitor  wns 
int^iuded. 

li.   V.   Jvniiur,  7  Mod.   4(10. 
Hut  an  in<lictment   for  a  lihel  on  "  per.s<Mis  to  the  jurors  unknown,"  is 
bail,  even  after  verdict. 

H.  V.  Ormc  (vel  Almr)  and  yiitt,  1  Ld.  Rayrn.   180  ;  3  S,dk.  221. 


It  is  a  niisilf^niPiinonr  at  cnminon  law  to  utter  words 
which  amount  to  a  direct  flialh'iifife  to  li^ht  a  duel,  or  to 
ntter  insnltinf;!  words  with  the  intention  of  provokini;  another 
to  send  ii  ehaUeii^'e.  (//.  v.  /'/(////^/.s  (>  Kast,  4(i4,  and  m»tf 
on  p.  ITt'i.)  .1  /niiiini,  it  is  u  misdemeanour  to  write  a 
chaHoni't'  or  cousciouslv  to  (h>liver   a  written   cliaUeiii,'!'. 
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And  indeed  all  words  which  amount  to  a  solicitation  to 
commit  a  crime,  whether  spoken  or  writt«'n,  arc  indictable, 
whether  the  jjerson  solicited  commit  the  crime  or  not. 
(/.'.v.  niii<jim,  2  East,  .5;  /.'.  v.  Cmjimi,  L.  1{.  1  C.  C.  H.  77.) 

It  is  also  Riiid  to  l)e  a  misdetiieanour  to  fivbricate  iiml  puMinh  false 
news  ill  writiii-^  (DIr.  L.  L.  28),  or  to  eii<U>av<)ur,  liy  sprciulinf,'  false 
nimouis,  to  raise  or  lo  ver  the  price  of  food  or  iiicrcliandisf.  (See  It. 
V.  Wiuili Hilton,  (IHOO)  1  East,  14!{).  According  to  Scrof^^'^.  J-.  it  is 
a  iiiisdeiiieaiiour  to  piildish  any  news  at  all,  thoufili  true  and  harni- 
lesB.  (See  11  Harj;raves  St.  Tr.  .S-2-i.)  Where  ei-^lit  iwrsons 
combined  to  raise  tlio  price  of  (iovernment  stocks  on  Feb.  'ilst. 
IHl  I,  by  spreading  a  false  rumour  of  tlie  deiiUi  of  Napoleon  Buona- 
parte, they  were  indicted  and  convicted  of  a  conspiracy,  for  tiieir 
connnon  purpose  was  illegal.  <//.  v.  />,•  li,;;wirr,  3  M.  k  S.  67.) 
15ut  tills  is  scarcely  an  authority  for  liolding  that  the  merely 
spreadiiifj  a  false  rumour  is  in  itself  indictable.  The  statutes  of 
Hauiilalum  M,i;iii(ittnii,  3  Edw.  I.  c.  iU  :  2  Iticli.  II.  st.  1,  c.  5 ;  and 
12  llich.  II.  c.  11.  which  had  long  been  practically  obsolete,  were 
repealed  by  the  Statute  Law  I'evision  Act,  1HH7  (50  k  r>l  Vict.  c.  59). 

In  all  the  ahove  cases  of  inisdcmeanonr  at  common  law, 
tlif  defendant  may  he  fined  or  imprisoned,  or  both ;  hut  he 
cannot  he  sentenccil  to  liard  laliour.  He  may  also  be 
n'(piired  to  find  sureties  to  keep  the  peace  and  to  be  of 
},'ood  behaviour  for  any  lenf,'th  of  time.  A  married  woman 
could  not,  before  the  ^[arried  Women's  "roperty  Act.  1<S70, 
lie  fined,  but  she  could  he  required  to  find  sureties,  though 
sIk'  could  not  enter  into  recognizances  herself. 

None  of  the  ahove  offences  can  be  tried  at  quarter  sessions, 
except  an  indictment  for  obscene  words ;  jxtst,  p.  505. 

Certain  statutes  have  lieen  passed  in  aid  of  the  common 
law : — 

By  section  8  of  Lord  Campbell's  Act  (<".  A-  7  Vict,  c  '.»(5), 
it  is  a  misdemeanour  to  publish,  or  threaten  to  puhlisli,  any 
libel  upon  any  other  person,  or  to  threaten  to  print  or 
jaihlish,  or  propose  to  abstain  from  printing  or  publishing, 
or  to  offer  to  prevent  the  printing  or  publishing  of,  any 
matter  or   thing   touching  another,  with  intent  to  extort 
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money  or  gain,  or  to  procure  for  anyone  any  appointment 
or  office  of  proHt.  The  offender  may  be  sentenced  to  im- 
prisonment for  any  term  not  exceeding,'  thiee  years,  either 
with  or  without  liard  hihour. 

Except  under  the  firnt  clause  of  tlie  section,  i\w  iimlter  or  tiling 
threatened  to  be  publiHbed  need  not  be  lilielloiis  :  the  intent  to 
extort  money  is  the  gist  of  tlie  offence;  and  to  demand  money 
which  tlie  defendant  lioneBtly  beUeveii  to  \>v  <hie  and  owing  to  him 
is  no  evidence  of  such  an  intent.  {It.  v.  i'lxjhUin,  4  !•'.  &  F.  ;iU!.) 
AVhether  the  words  amount  to  a  threat  must  lie  determined  by  the 
language  itself.  (It.  v.  l'Umt<;l,  (IIUO)  '11  t'ox,  ('.  C.  Ti.)  Threaten- 
ing to  commence,  or  offering  to  luevciit,  legal  inoceedings  of  any 
kind  is  not  an  offence  within  the  section.  (It.  v.  Yatix  uml  aunlhii-, 
(i  Cox,  C  €.  141.)  A  corporation  is  not  a  "  lua^on  "  within  'lie 
meaning  of  this  section.     (It.  v.  M'l.diiiihliii,  14  J.  P.  "iill.) 

By  section  4  of  the  same  Act,  it  is  ii  niisdemeanour  to 
])ulilish  maliciously  any  defamatory  liliel  knowing  the  same 
to  he  false  ;  the  punishment  may  he  line  or  imprisonment, 
or  both,  such  imprisonment  not  to  exceed  two  years. 

I>y  section  5  of  the  same  Act,  it  is  a  misdemeanour  to 
maliciously  publish  any  defanuitory  libel ;  the  puuislimeiit 
may  be  tine  or  imprisonment,  or  bot!>,  such  ini|irisonmeMt 
not  to  exceed  one  year.  'Ibis  section  does  not  create  aiiv 
new  offence,  or  attempt  to  dehne  any  existing  offe;ice;  it 
merely  fixes  the  punishment  to  be  awarded  for  tiie  existing 
common  law  misdemeanour  (if  maliciously  jiulilishing  a  nlnl. 
(/.'.  V.  MiniMoir,  [18')5J  1  Q.  Ji.  TW  ;  ci  L.  .1.  M.  f.  l:5.s ; 

in  w.  K.  4'.»r>;  72  li.  T.  ;ioi.) 

See  the  whole  statute  in  Aiipendix  ('.,  /><'«/,  pp.  H2H-  ,s:{l. 

By  section  44  of  the  Larceny  Act.  IHIil  ("24  I'l-  'io  Viit. 
c.  IK)),  it  is  a  felony  for  aiiy.nif  knowing  tiie  contents 
thereof,  to  send,  deliver,  or  utter,  or  cause  to  be  received, 
any  letter  or  writing,  demanding  of  any  jierson  ".ii!i 
meini'-  and  without  any  reasonable  or  pruiialilc  ciiii^', 
any  pi's,  'ity  or  money.  Sucii  menace  need  not  necesNUil,\ 
be  either  a  threat  of  injury  to  the  person  or  property  of  tlic 
prosecutor,  or  a  threat  to  accuse  him  of  a  crinu' ;  a  threat 
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to  accnso  him  of  immorality  or  miscondnct  may  be  suffi- 
cient. (/.'.  V.  Tomfinsoii,  [lk)5]  1  Q.  B.  700;  64  L.  J. 
M.  C.  «.>7  ;  4:J  \V.  H.  54 1 ;  72  L.  T.  155.) 

By  HcitioiiH  4«)  and  47  of  the  same  Act  it  is  a  f('h)ny  to 
accuse  or  threaten  to  accuse  another  of  any  infamous  crime, 
whether  hy  letter  or  otherwise,  with  intent  to  extort  money 
or  j^iiin.  The  ofleniU'r  may  be  sentenced  to  penal  servitude 
for  lift',  or  for  any  term  not  less  than  three  years  [now  tict- 
years,  27  iV  2H  Vict.  c.  47,  s.  2],  or  to  imprisonment,  with 
or  without  hard  labour,  for  any  term  not  exceedin;^  two 
years.  (S.m-  /.'.v.  i:,,lm<t„,  L.  IJ.'l  C.  C.  B.  12;  8<>  L.  .f. 
M.  C.  HI)  ;   /.'.  V.    Wiinl,  10  Cox,  C.  C.  42.) 

By  section  1  of  tlif  Corrupt  and  Blegal  Practices  I're- 
vciition  Act,  lHl)r>,  "liny  person  who,  or  the  directors  of 
any  Itody  or  association  corporate  which,  before  or  during 
any  parliamentary  election,  shall,  for  the  (turpose  of  affect- 
in*;  the  return  of  any  candidate  at  such  election,  nuike  or 
)iublish  any  false  statement  of  fact  in  relation  to  the 
))ersoiiul  character  or  conduct  of  such  candidate  shall  be 
1,'nilty  of  an  iilej^'al  practice  within  the  meaning  of  the  pro- 
\isi()ns  of  the  Corrupt  and  Illegal  I'ractices  Prevention 
Act,  18M:J  (4<'.  \  47  Vict.  c.  51),  and  shall  be  subject  to  all 
the  jteiuilties  for  and  consequences  of  committing  an  illegal 
practice  in  the  said  Act  mentioned  ;  "  that  is  to  say,  he  is 
on  sununary  con\irtion  liable  to  a  line  not  exceeding  100/., 
luid  will  lie  iiua|>able  of  voting  at  any  election  in  the  same 
coiiNtiluency  for  live  years.  Such  conduct  may  also  render 
tlie  election  void  (see  section  4).  The  form  of  petition  is 
,1,'iven  ill  I'reiedent  No.  Hi,  yx/.s/,  j).  HlO.  ISut  by  section  2, 
'•  no  person  slinll  be  deemed  t  be  guilty  of  such  illegal 
practice  if  he  can  show  tluit  he  had  reasonable  grounds  for 
believing,  and  did  believe,  the  statement  made  by  him  to 
be  true."  (See  <iiil,\  pp.  437,  48.S.)  It  had  already  been 
provided  by  section  '.•,  sub-section  (2)  of  the  Act  of  18.S;J, 
liiiit  "  any  person  who,  before  or  during  an  election, 
kii(>wingly  publishes  a  false  statement  of  the  withdrawal 
of  a  candidate  at  such  election  for  the  purpose  of  promoting 
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or  pnuiiriiifi  the   election  of  another  ciiiuiidat*',  >liiiU  Itc 
guilty  of  an  illegal  pnu'tice." 

( 'rimiiiiil    liifoniiiiliniis. 

In  some  casi's  of  indictable  words,  the  prosecutor  may 
also,  if  he  prefer,  proceed  hy  way  of  criminal  information. 

C'riminal  informations  are  of  two  kinds: — 

(i.)  Those    tiled    hy    the    Attorney-General     himself. 

usually  called  <j-  <ini<  Iu  informations, 
(ii.)  Those  filed  hy  the  King's  coroner  and  attorney  hy 
the   direction  of  the    King's  Bench  Division  at 
the  instance  of  some  private  indivi(hi:(l,  who  is 
called  the  "  relator." 

(i.)  The  first  class  is,  as  a  rnle,  confined  to  lihels  of  so 
dangerous  a  nature  n^  to  call  for  immediate  suppression  hy 
the  otlicers  of  the  State  ;  especially  hlaspliemous,  obscene, 
or  seditious  libels,  or  such  as  are  likely  to  cause  inmiediate 
outrage  and  public  riot  and  disturbance.  In  these  cases, 
therefore,  the  Attorney-deneral  himself  takes  the  initiative. 
There  had  been  no  r.r  otfirin  information  for  libel  filed  in 
England  since  1H,S7  until  the  case  of  /.'.  v.  Mjiliits  in  I'.Hl. 

(ii.)  In  the  second  class  of  informations  the  relator  is 
generally  some  jirivate  individual  who  has  lieeii  defamed. 
J5ut  still  the  words  complained  of  must  be  sm  li  as  call  for 
the  prompt  and  iiiiiuediate  interference  of  the  Court.  It 
must  be  shown  that  the  ordinary  remedies  by  action  or 
indictment  are  insutlicieiit  in  the  particular  case,  ilic 
Court,  moreover,  always  looks  at  all  thi^  circumstances 
which  occa  >ioned  or  provoked  the  libel.  Thus,  no  informu- 
tion  will  be  granted  if  the  relator  has  himself  libelled  tiie 
defendant  ( A'.  V.  SKlliinihom  Joiinuil,  *,)  Dowl.  1042),  or  in 
any  way  invited  the  piililication  of  the  libel  of  which  he  now 
complains  (/.'.  v,  l.nni.n,  7  A.  &  K.  277),  or  had  an  oppor- 
tunity of  exjiressing  his  disajiproval  of  its  terms,  of  which 
he  did  not  avail  himself  {]!.  v.  Lairsoii,  1  t^.  \'>.  4S(i ; 
1  (rah'  &  1).  lo),  or  has  demanded  and  received  explana- 
tions from  the  defendant  (hJx imrlf  hoMi>u,7  Vox,  C.  C.  Itl ; 
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'2fi  L.  T.  (01.1  S.)  78 ;  l!)  J.  P.  741  ;  i:.r  p„rh'  ll,:n!,„„l,  41 
J.  P.  7M1>),  or  has  (lenmiuled  un  apoloj^y  and  tliieatfiied  an 
action  for  <lania«,'cs  (Hx  i„irtf  I'oUanl^  (ilK)l)  17  Times  L.  it 
778).  or  has  himself  written  to  the  papers  or  published  a 
pamphlet  provokin;,'  the  lihel  (/.'.  v.  Hall,  1  Cox,  C.  C.  844), 
or  replying  to  it  (/•->  /"(/•/,'  limn;  20  L.  T.  (Old  S.)  llfj; 
17  J.  P.  '!'>).  And  generally,  if  the  relator  has  heen  Knilty 
(»f  any  miseonduct  in  relation  to  the  matter,  a  rale  will  be 
refused,  except  in  cases  where  the  puhlie  have  a  direct  and 
independent  interest  in  the  promj)t  suppression  of  such 
lihels.  (A*.  V.  (\,s.>i,  13  Cox,  C.  C.  810;  following  //.v. 
Son-is,  2  Lord  Kenyon,  80(J.) 

It  is  not  necessary  that  the  lihel  sh<juld  charge  a  criminal 
ottenee  to  induce  the  Court  iu  grunt  a  criminal  information. 
It  is  enough  that  the  lil)el,  though  on  a  jirivate  individual, 
is  oii(>  re<piiring  prompt  snpim'ssion.  So,  if  there  he 
general  reflections  on  a  Iwdy  or  class,  no  particular  indi- 
vidual heing  especially  attacked ;  still,  if  the  words  are 
likely  to  cause  outrage  and  violence,  the  Court  will  grant 
an  inforniiition :  as  where  the  lihel  was  on  the  .Jews,  and 
certain  -lews  in  conse<pience  had  heen  ill-used  by  the  mol) 
(.!/".«.,  2  J5arnard.  18H ;  /;.  v.  (hb^.ni,  ih.  IGO ;  unti',  p.  458); 
so  where  the  general  liody  of  clergymen  in  a  l)articular 
diocese  were  libelled  (/,'.  v.  II  illinms,  ,5  B.  \-  Aid.  .VJu) ; 
or  a  puldic  body,  such  as  the  directors  of  the  Kast  India 
('(ilii|)aiiy  (/;.  V.  J.iinnr,  7  Mod.  400). 

The  rank  and  dignity  of  the  person  lil)elied  was  formerly 
taken  into  consideration  ;  and  informations  have  beeii 
granted  for  imputing  that  the  children  of  a  marquis  were 
l.a-tards  (/.'.  v.  (ir.;i.,ni,  H  A.  .V-  K.  J>07  ;  1  P.  A-  J).  HO); 
that  a  peer  had  married  an  actress  (/.'.  v.  hhuursl.J, 
1  \\m.  131.  2'.>4);  that  a  naval  cai>tain  was  a  coward,  a 
I'ishop  a  bankrupt,  a  jteer  a  perjurer,  itc.  P.ut  now  it  is 
s'ttled  thai  rank  confers  no  sniierior  claim  to  the  snnnnary 
mterfereuce  of  th.'  ^.'ouit.  A  i)eer  is  no  more  entitleil 
to  a  criminal  information  when  his  inimtr  character  is 
attacked  than  the  humblest  subject  of  th.-  King.     (/.'.  />/•„*. 
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i;,ll.,mh>os„  V.  LMiirhny,  U  Q.  B.  D.  :J'20 ;  ry.\  L.  .1.  Q.  I'., 
ac.-i;  ;J2  W.  R.  H<'>1;  TK)  L.  T.  177;  10  Cox,  C.  C.  115; 
48  .1.  l\  1(55.)  A  j»roc'«'r  obtained  a  vriininal  information 
for  a  lilnl  in  /.'.  v.  //.■)(//<•/</,  (17<'.(M  2  Bnrr.  l>80;  a  houst- i>. .  (-.-r 
in  //.  V.  r.iiiiirU,  (1H7H)  I'i  .T.  1*.  42;J. 

r.iit  latterly  the  (!onrt  has  been  nincli  niori  cluiry  of 
(•rantint?  criniinal  informations;  and  in  fnturc  tlu-y  will,  ;  - 
a  rule.  !»»'  only  •,'rant('d  wln'rc  the  ftpplicant  lioids  some 
j.uhlic  oni.c  or  position  in  Knghiiul  and  has  lM>en  attacked 
in  liis  otVuial  fliaractcr  (/.'.  v.  Luhowhr,;  .Mipni;  I!.  .  //'(is,//, 
(I'.H).))  '.»:}  li.  T.  407;  21  Times  L.  R.  745M ;  or  when'  the 
lihel  t.-nds  to  ol)struL-t  the  course  of  justice,  or  to  prij  idice 
the  fair  trial  of  any  accused  person.  (/.'.  v.  Wulsoii  n,„l 
olhrr.'i,  2  T.  R.  r.»'.»;  )>ost,  p.  o2'.»;  /.'.  v.  .tolli/.;  4  T.  R.  2Sr,; 
/.'.  V,  Willi,,  1  Camp.  HM,  n. ;  K.r  jKirtr  l>iih-  ,>/  Mmlho,  ,:„il,, 
r,  ii.  R.  '.»;-).■) ;  in  L.  J.  M.  C.  105 ;  1  Dav.  A-  Mer.  720 ;  L'.  v. 
i.Mji,  10  Cox,  C.  C.  1H4.)  And  the  mere  fact  thir  !!-.■ 
applicant  is  emploved  h;  the  State  is  not  sufticient.  Tlu  r. 
must  lie  sonu'  special  eircumstances  to  entitle  him  to  the 
extraordinary  remedy  of  h  criminal  information.  ( I'u-  i>iiri. 
Tlh    I'ostmlsliv^^  of  l.ilthio)'.  (IHHH)  52  .).  I'.  2«'.-l.) 

No  iiif.irmation  will  he  j^ra  t'd  for  a  lilwl  confaiiied  in  u 
private  letter  lU'ver  made  nuhlic  (/■.'.»•  purtr  lhil,\  2  C.  L.  I!. 
H70);  nor  f.ir  any  matter  ot  ni'tre  trade  dispute,  even  thou- 
fraud  l>e  imputed;  iior  in  a  v  case  where  no  malieiniw 
intention  appears  (l'..t  i><iilr  lh„->t»n,  1  C!ox,  C.  C.  Ki :  ]'•' 
J.  I'.  741;  21'.  li.  T.  (Old  S.)  7:1);  nor  where  the  remed. 
hy  action  or  indietnu-nt  is  sullicient  (/.'.  v.  M,nil,  4  .liu'. 
1011;  III  IV  ilr.iiiiui  \,irs,  (iHHf.)  iJ  Times  L.  K.  255). 

.)  loiliori,  no  information  will  he  ^'ranted  when  tin' 
words  are  privil.'{j;ed  hy  reason  of  the  occasion  on  uiii.li 
thev  were  puhlished  ( /.'.  V.  liiiilir,  dim)  Holt,  N.  P.  812.  n.: 
i:.,'  I„iil.  Il.„ii;,2'-^  L.  T.  8;^);  or  where  the;,  appear  to  Im" 
true  (/•'.  V.  Ih<ii»t\  \\  Smith,  ;U)0  . 

In  every  case  the  application  i  »r  a  criminai  informatioi; 
must  he  made  promptly;  any  d  --v  i.i  nuiking  the  appluu- 
tion  after  knowledj^e  of  the  lihel  has  reached  th,   proseeiitov 
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will  !)»■  grouiKl  fnr  icfu.iinjf  an  information,  nrilcs?,  siicli 
lelay  can  Jm>  -atisfiu-torily  expluin^'tl.  Xo  inforiiiiitidn  will 
*  granted  wIu'H'  the  HIh'I  ciin  no  lonj,'»r  "  oxcitiw  unv 
incjndiciiil  intlncih  c."  ( /•;./•  i,„,l,'  \\„i.  S„ulli,  ( iHCt'.M  21  L.  /, 
'21)4.)  Tilt'  i.iostcutor,  t(M>,  must  kdum'  h>  tlif  Court  in  the 
tirst  instiim-f,  and  muHt  not  hiive  iittfinpti-d  lo  diitain  red 


in  other  wavs  iM'fi 


r«>sH 


or-  upplyinj,'  foi   u  criniiiml 


iiifi 


oriiiation. 


(/.'.   V.  <'>illh.>ijir,  27   -1.  V.   5H1;    /■;,    i,„rt.     I'nll,,,;!,  d'.HH)  17 

Times  L.  li.  77.!  i 
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Illiis.i-iilioni, 

Au  informatim  tt;i.s  lulu-.  .1  wIkti'  tlio  .il'-i;.-.!   iH--\  \\;i>  i,r..v. -1  to  Lo 

a  •   no  cof/y  of  a  ii'|,.mI  of  a  <  ■•mimitt 1'  II,     IIoim'  ..I  ('.,111111011-,  lliough 

It    li<l  roflfd  on  till-  imlividual   |)ro-,i.,utor.  ami   tliou-h  iN  imlilifali.in  was 
not  authorised  by  the  Iluutir-. 

ff.  V.    Mrighl.  (IV.fJ)  H  f    \{.  -Z'j.',, 

A  nnth  g.iitloiiiitii,  I)"Koii  ,!.-  J!,  iiim'>iil,  |.iil,li-li,-<l  a  liii.  I  on  tlio 
I  u'liii  ,k>  (iij.Tchy,  thon  Vr>-wh  \ml,:i--^,.lor  m  Kii^la  1.  Tln'  lil,.!  .l.i,  lly 
rrl'.Ti.  ,|  to  privat,'  ili:<|iiit<;.s  I,,  i  ,wf  11  I)  Hon  atnl  tli,  fount,  .ill.vio;,'  tliat 
lii"  (  ■ui.'  hail  supplant. il  D'lv.u  M  i),..  (.'i.urt  ot  \  rsailles  l.y  tiiiki  rv  ; 
li  t  it  al-i-  H'tlcr(.<l  (,ii  tin-  |iul,lii  ,  oiidiii  I  .,1'  til,-  aiiili:i>.<a,loi-.  ami  iii- 
•■i'l.atoil  that  ho  wan  not  til  lor  liis  |„,.t.  An  int  .rnial  ion  \v;i-  til,il  aii'l 
,'Kon  lonvirtii.     (I.,, Ill   M.ui,>(i.  ;.l  ) 

A'      V.     DF.in,.    riTlil)    :;    iiim       |.il(;      1    W       |;|      .0(11   ;      1)1-. 

L.  L.  m. 
AimI  h-..  H.  v.   I'r/ii.,.  (|Ko:i)  .'.s   ||,,tt,.ir.  M.  Ti.  tii;  ;    /.',»^ 
p.    'Mi. 
I.oiil  tii'oigi'  (..,ii|on  H.i-  irioil   II    I.--:  mil  1  ..nvii|.-.|  ii|,..n  au  inioruM- 
'luri  cliargini,'  iiiin  «itli  libclli.L'    .M.nl       viiloiin'M^',  tin"  n   of   Kimii,,',  :i!i,J 
"  iiir  tool"  111.'  Fiiiiih  AiiiIm  .     :    ,niIoii.      Ili'   sv.i-  lini'<l  .'loii/,   i,,,,! 

sriitciiccd  lo  two  yiiiis'     nip:  ..t.  it    tin-  i-.xpiial  ion  of  thai    '  ii„) 

to  liiiil  .•iirrti(-<  for  his  iroo'i  !,-iii\ioui  'I'lii-  ho  rmiM  not  ,1,,.  >,,  l„s 
nii,ainp<i  in  jiri^on  till  h"  ili,  ,1  ,.11  Novoiii  .,r  Isl,  17'j:!.  (As!iiii-I,  .1.) 
I(.  V.  Lord  (l,i„;ir  <l.,,>,,„  :._'  Ho..  •IIV  SI.  Tr.  177. 
Til.'  Ciiiiricr  pulili^hiHl  ihi.  tu;!..«inu'  piissitvo  :  " 'llio  Kiiip.  r..i  ol  llu^.-ia 
,-  ifli.lii  ■  i;;  hinisi'If  ohnoxion-;  to  hi>  -ui.jocts  l.y  v;iiioii-  art-  ..I  Iviaiinv, 
an.l  riiliculous  in  tli.-  oyi-s  of  Kiii.p,.  l.y  his  irn-.nisi-l.-ni  y.  Ho  ha-  now 
lJi-.-;f:(l  an  i-iiii't  prol.ihilinjr  Ih.  .xpoitatioii  of  liiaUiT,  il.als.  .niil  ollnr 
navil   .stons.      In  (-..lis  ipicn, ,.  nf  this    ill-liinoil    law,   up\\aiil>  ..f    IIH)   siil 

of  Vf-si'ls   aro   likolv     l.i    rotnia    to    thi-    rmiiitiy    wit! t     fi,  i-lit-,"      Thij 

was  ii,-,>miHl  a  lihol  iip,.n  tlir  Mmporor  I'aul  I.  An  inl'i.nn  il  imi  w.m 
i-'iaiit.^l.  and  tho  propriilor  of  th'  Cinirior  was  (in.-.l  Iimi/.,  -,ii|.u,  ,.i1  to 
-IX  month-  imprisoiimmt.  mil  to  liml  -uroti.'-  for  ltooiI  !•.  Iiavimir  for 
tiv..  yoars  from  tho  oxpirilioii  of  tliit  I,  rm.  Th  ■  piiiit.r  and  pulilishcr 
«'  ro  also  ?ont<nipd  to  0110  month's  inipri-onnioiit.  (l.-inl  Koiiyoii.  ('..!) 
If  V.  ?•/»/.  ()T!t!»)  L'7  Flow,  ir-  St  Ti.  liL'7 
0.I..S.  „   „ 
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Tlio  publication  and  circulation  in  London  of  a  nowspaper  arUcio  writU-a 
in  (Jornian  exulting  over  tho  murder  of  the  Emperor  Nicholua  of  Russia 
an<l  ooiunuiuling  it  as  an  .xamplo  t«  revolutionists  throughout  tho  world 
is  an  incit,.in.nt  to  murd.r  und.r  s.  I  of  tho  21  &  23  Vi.t.  c.  100,  altiiougli 
not  addresscHl  to  any  person  iu  particular  ;    and  is  also  a  criminal  libel. 

//.  V.  MoM,  (1881)  7  <i.  11.  I>.  214  ;    50  L.  J.  M.  C.  113  ;    20 
W.  K.  758  ;    44  I..  T.  823  ;    14  Cox,  0.  C.  583. 
Tho  I'rinc.'  K.g.nt  obtainwl  iin  iaforiiiation  against  the  editor  and  imiitir 
of  tho  Ejciiminrr. 

It.  V.  Li-igft  and  John  Hunt,  3  Chit.  Cr.  L.  881. 
So  did  a.  lushcp,  "  dishoiiourablo  and  degiadiiig  .oiiduct "  b-ing  imput.  J 
to  him  qua  bishop. 

11.  V.  Cloiilrr.  Cole  on  Cr.  Inf.  p.  22. 
Cfiliiiii    justices   of    Loiccstersliiro   obtaiii.Ml   a   rule   for   a   oriminal    iii- 
forniatioii    for  a  libel   imputiiiR  thai,   in   convicting  a  particular  pri.soiirr 
thi'v  hail  d.lilHiat.ly  acted  from  motives  of  politi.al  partisaii.ship. 
/;..    imitr' ll<,sln,n>,  (1809)  WA  3.  1>.  08. 
K.r  parti-  Karl  <-/  /tailiwr.  (1809)  33  J.  P.  710. 
f.x  part,'  I'm/niillr,  (1889)  5  Tim.<»  I-.  K.  0«0. 
It.  V.   .I/h.s/c';-,s.  (I88!l)  0  Times  L.  U.   44. 
Tlin   in:i\oi-  i.f   a   borough  obtained   a  criminal   information   for   a  'ib.l 
iinpiiliiig   to  him  i;ross  miscoiuiuet   in   his  i,lHco. 

f.'.r  I'lirtr  till'  Jla;/iir  of  (Irial   Yarmnuth,  1   Co.\,  C.  C.    122. 
.Maf.'i-t  rati  s    of    a    lK,idiii.'h    bavr    also    obtaimxl    a   criminal    inl'.inii  ili..: 
lor  a^libel  whieh   iinputed  that   thev  bad   n-glwted  or  refused  to  <!.>  tlhir 

duty. 

//,  v.   Ilriijsturl;.  I 'ole  on  Cr.  Inf.  p.  23  ;    0  C.  &  1'.  181. 

.So  oil   (\\i.  o(<a-ioiis  did   a  sti|Miidiary  iimgistrate. 
i:.t  parte  TrariK,  (IMlK)  32  J.    I'.   772. 
It.  V.  Jutni  hi,,.  17  Ir.  C.  L.  it.  ."'81  :    9  Cox.  C  C.   101. 
.Villi  t  tto  towii-cb  rks. 

/,'.  V.   Wnilr.  (17i:t)  1  WiN.  22  :    mit'-.  p.  2S. 
It.  V.   Ilalfi  III.  (1k;(0)   I  C.  *  r.  214. 
lint    \\!i.  I-.'  a  iii:i;.'i<lnil.'  d.'niaii.li>.l   an  a|ioloiry  :mil  tlir.-ateni'd  an  .e  li..ii 
for    ilaiiia-i-s,    lii^foi..    makiiiL'    lii-    a|iplieatioii    for    an    inl'oniialioii,    .i    nil. 
was  rifiised. 

AV  pari,    /'nihiril.  (I'.MH)   17  Tim—  T..    If.    773. 
So    a  <1.  rk    to   jil-lir.  <   wlio    «a>   anii^'d    of   emb.'/./liii;,'   moii.>v.s   (lai'I   !•> 
Iiiiit  fov   liii.'.;  wa-  loll    to  liis  onliiiaiy    r.-medio-. 
A'.,-  pinir   I'rrir.  {  IwTlO   31  .1.    1'.   US. 

.\   il,i.  f   eoii-lal'lc  ol.lai 1    a    nib'   lii-i    I'o-   a   libel    iiiipiil  iiiu-   iiiis...,hliiit 

ill    !li-i   olliee. 

i:.r  parlr   I'lirrf/.  (1HT7)    II    .) .    I',    8.-«. 
r.iil    a  rub    was  n  1  i.i.l   to  ,,  siipii  iilti'iidiiit   of  poliei'. 

A'.i    paih    I. ml.-.  (180.".)  29  .1.   1'.   712. 
A   (Jill  I'll'-  iniiii..!   (ilitaimil   a  eiimiiial    inroiiiial  ioii    for  liI"lloiis  \.ri'S 
.■mil     for    a    larii  .itiir.'    impiilinu-    !■>    liim    prufi-sioiial    miseoiidurt     in    tin' 
c.unliii  f    of  a  iM--'. 

y,,    W     n.:,i,,ii\  ta>.r.  :i  l/liil.  1,'r.    Law,  H»|. 
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But  it  was  held  that  the  musical  criUo  of  tho  Timet  was  not  entitled 
to  a  criminal  information  for  a  libel  charging  him  with  corruption,  on  the 
ground  that  his  wag  not  a  public  olfico. 

Ex  parte  DavUon,  42  J.  1'.  727  ;    cited  12  Q.  B.  D.  328. 
Nor  a  foreign  duke,  whoso  d<M!««iM<  d  fuUier  was  libelliHl. 

H.    pron.    Vallomhrona  v.    LahoHihi'ro,   12   Q.    B     D     ;I20  ■     53 
L.  J.  Q.  B.  ;m2  ;    32  W.  H.  8GI  ;    50  L.  T.   177  ;    lo'cox, 
C.  U.  415;    48  J.  P.  165. 
Tho  solicitors  to  u  railway  c..Mij.uuy  wcro  rcfii.xod  a  rule  for  a  criminal 
information  for  a  libel  on  them  by  this  dir.^(..r.s  imputing  extortion  and 
fraud.     They  were  leit  to  brin;,'  an  action. 
Ex  parle  Ilaxicr,  28  J.  1*.  320. 
A  County  Court  judge  illegally  refu.s.^d  t<»  hwir  a  l)iirrister  wli,.  appeared 
Infore  him.     The  barrist.T  memoriiiii.sed  the  Li.rd  Clian.ellor.     ()l)taii.ing 
no  r.Hlre.-..H,  ho  applied  to  tho  Court  of  (iueen'.s   Ilei.cli  f„r  a  c  riminal  in- 
fo.mat  ion.      This   would   liavo   been   grunt.Hl   him,   liad   iio  iiot   proviou.sly 
a]>|)lied  to  the  Lord  Chancellor. 

R.  V.  ilumhall,  4  K.  &  B.  475. 
An  Irish  (i.e.,  in  addres.sin^'  the  jury  ;i.s  r..unsel  in  a  euuse,  mado  a 
leico  attack  on  the  plaintiff,  who  wa.-!  an  attorney.  Tliis  attack  was 
I"  Ttinent  to  the  issue  imd  nnt  mali.ious  ;  at  tlio  same  time,  tho  observa- 
tions were  unusually  harsh  and  irritatin-.  The  plain!  ilT  won  the  aetion, 
and  then  wroto  to  the  ({.('.,  calling  on  him  to  retract  tlio  jharges  lio  had 
made.  The  (i.C.  refused  ;  thereupon  the  plaintilf  wmI.'  t/ie  Q.C.  a  letter, 
couched  in  the  most  ofTe'isive  laii-u;i;,'e,  .-nul  obviously  ioten.led  to  provoko 
a  duel.  The  Court  made  llie  rule  for  a  criminal  inrorni.iti.m  absolute; 
but  orderetl  that  the  inforniatio.;  should  not.  issue  witliout  further  order. 

II.    pros.    Armntronij,    Q.C.    v.    Kirriutn,    7   Co.\,   C.    C     G  •     5 

Ir.  C.  L.  R.  171. 
H.  pros.  Unit,  Q.C.  V.  Jaik-x,!,.  10  Ir.  L.  II.  120. 


I'lllilinitiiiii. 

Th."  pioscfutor  must  [now  tliat  tli»-  (l.>f.'ii(]iiiit  piihlisli.Ml 
llw  (Iffiiiiiatoiv  words.  In  civil  mscs  it  i.s  iicccssinv  to  show 
:i  Muhliiatioii  to  sonic  third  person  oilier  tliaii  the  person 
dffaiiied.  In  friininiil  eases  tills  is  not  ali.soliitely  iietes- 
sar.v;  it  is  siimcieiit  to  prove  a  pni)lieation  to  the  prosecutor 
tiiiMself,  provided  the  ol.vious  tendeiicv  of  the  words  he  to 
prnvok,.  the  prosecutor  and  excite  liiii  to  hieak  the  peace. 
I  III. is'  ( •„,,.,  Hoh.  215  ;  l\,ph.  1:H»  ;  cit.ul  (5  Hast.  I7C.:  (  Inltn: 
I'lid  V.  Chajlrrs,  1  Stark.  471  ;  //.  v.  IIV,/,//</,  -J.  Stark.  •2I.'> ; 
I'hillii.s  V.  ,/„„.sv„,  2  E„p.  {\'2i  ;  /;.  V.  'll„n,hro.,l.,  Seiwvn's 
Nisi  iVius,  I'ith  ed.  at  p.  lOC.O;  l;3lh  cd.  at  p.  1(MM»;  //.  v. 
Urookt;  7  Cox,   C.   C.   '2bl.     Sec  po.sl,   p.  12'2.)     Nor  is  it 
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(>sspntiiil  for  tlie  prosrcntor  to  show  that  his  reputation  has 
ill  fai-i  Ih'cii  iiijiuvd :  as  he  is  not  i-iuiuiiii<,'  (laiiiaf^cs  for 
himself,  hut  only  seekinj^  to  prot.rt  the  interests  of  the 
pul)lif. 

llbii^hathniii. 

Till-  (l.tViMliuit  wrot.'  ii  li'tliT  to  ii  youTi-  la.ly  of  virtuous  uu<l  in.xl.^t 
i-li:tinit.r,  solicit iiii;  li.r  iliii-tity.  \h-  ni.losivl  it  in  iiii  i-iivl'1ii|..'  |.r(.[iiTly 
r;i.-;ti'iicil    :iii<l    aildn— '-I    to    tlii^   youii},'    la'ly    licrsclf.       //./</,    tli:il    lie   liiid 

|.iilili>liiil   a  lilii'l,  for  which  lie  couhl  Im  convictod  at   iiuoii   law,  for  it. 

might  r^  iu-oual.lv  tciiil  to  provoke  a  breach  of  tlio  peace 

//.   V."  Aihim^.  'l-l  Q.  Ii.  1).  »iti  ;    r,»  L.  J.   M.  V.  1  ;    V.\  L.  T. 

•HC!  ;    .-.:!  .1.  1'.  ;t77  :     IC.  fox.  ('.  C.  514. 

I!y  the  ;18  Ueo.  HI.  c.  71,  s.   17  (now  repe^U.Hl),  tho  pro|.rie|..r  of  cviry 

iic\v.<papcr  wan  ic(|uiieil  to  m'IkI  a  copy  of  every  i.^^suo  to  the  Stamp  Ollice 

fur    lievc'iiue    purpo-es.       //<■/(/.   that    proof  of   the  .lelivery   of  a   new.spapir 

to  the  otlicer  at  the  St.iinp  (mice  was  siitllciciit  eviileiicM-  of  thi'  puMicilioii 

of  a  lihcl  coiitaiiieil  in    it   (o  render  the  proprietor  lialile  ;     "a-;  tl Iliecr 

of  the  Stamp  ( »ltice  wouhl  at  all  events  have  an  opportunity  of  reailiiifr 
the  lii.el  himself."  It  wivs  Mot  iieci'.ssary  for  the  prosi^cution  to  prove  (Ii.t, 
tlic>  otlicer  had   in   fiust  rca<l   it. 

//.  v.  Amiihlil.  1  1!.  A  r.  IW  :    •>  l>    *  II.   <-■■'• 
Mi,i;„r  V.    Flrhhrv.  <»  I!.   &  V.    :1SJ  ;      I   Man.  &  Ity.    Ml. 
Merely   to  lie  ill   possession  of  a  copv  of  a  lihol  is  no  crime. 

It.    V.    /;.c,-e.  I'arlh.     10'.);    '  Vl   Mod.    'Jltl  :      Holt,   il>  :     2  Silk 

117  ;     I    Lord   Haym.    111. 
./..//«  /.fiiiili'.s  Ciisi .  II  1;.  p.  (ill  :    iiiiif.  p.  lii.'i. 
OverriiliiiK    /(.    v.    Ali/rnioii    Siilin;'/.   'J    llowell's   St.    Tr.    S17, 

S(i7  :     :i   llai-raxe's  SI.   Tr.   Wi7  :     I  Si .   Tr.    I'.»7. 
Mrl.,.,.l  V.  SI.  Aiih,ni.  I  IH'.mi  A.  •'.  r.l!)  ;    0«  L.  .1.  I'.  C  I'm  : 
IS  \\  .   1!.    17:!  ;    M   r,.  T.   I-'iH  ;     l.'i  Times  L.  it.    |.><7. 
As  .'■oon   as  (h.    iiiariii-cripl    of  .i  lilirl    has   pa-s-d  out   of  the  .lefciid:ih!  s 
possession  and   control,   il    is  doiieMl   to  Im-  pulili-hed.  so  far  as  Ihe  di'lii- 
ilaiil    is  concerned. 

I'cr    Ilolioyd.  .1.,   ill    //.    X.    Iliiritrll.    I    l;.   .^;    Aid.    II:;. 

'.    liln  1    w:t..    printed    .•iiid    piildished  ;     tie'    printer    proilii.  .d    Ih.'    in. - 

..Clip!  from  which  h'  had  printed  it.  and  this  mannsciipt  «a-  piovr.l  1. 
he  ill  the  haiidwrilini:  of  the  pii-oner:  tlic^re  w  ;is  no  ludi-iiee  to  sli..\v 
thai  he  ;nithori-ed  lO-  iliieil.d  the  priiitiiiL:  or  pilMisliiiiu'.  This  i~  ivid^  ii.'i 
of  pnhlii-alion  siilll.ieiit  t..  l-o  to  the  Jury,  tlioip.'h  the  prisoner  iiiav  -m' 
e\ideiiee  to  rehul   il. 

H   V.  I.,,,;  II.  M  ('.  A  1'.  !(>::. 

Cooper  told  the  idit.o-  of  a  iii\\-p:ipcr  se\cral  (;ooil  stories  :.;.':m'ii-;  l''' 
I!ev.  d.  K..  and  a-ked  him  t.i  "  ~how  Mr.  K  up;"  siihsenn.  ull>  llie 
editor  piitili-lieil  the  .-iihstanee  of  them  in  th"  newspaper  ;  this  w.i-  IhM 
to  Im  a  piililii'.ition  (d'  It  lihi'l  hy  I 'ooper.  allhoii^-li  Ihe  (Mlitor  knew  .1  ili" 
fads    finoi   other   .piarters  as   well. 

It.  V.  Coo/Jcr,  8  Q.  ii.  r,:V6  ;    15  F..  J.  Q.  B.  200, 


VVIiLWATinS. 


In  all  other  respects  the  law  as  to  publication  is  practically 
identical  in  civil  and  criminal  cases. 

Thus,  the  author,  j)rinter,  and  publisher  are  each  and 
ail  liable  to  Im-  prosecuted  for  a  libel  contained  in  any  book 
or  newspaper.  In  the  latter  case  the  proprietor  of  the  new  s- 
piiper  will  also  be  liable.  Every  fresh  publi<-ati<.n  of  a  lilx.l 
is  a  fresh  crime.  The  sal.-  c.f  every  sepiuute  c.py  (,f  a  lil„.l 
is  a  distinct  offence.  (//.  v.  Cirli^l,,  1  Cliitty.  AM.)  ••  Not 
only  the  party  who  ()rif,nnally  prints,  but  ewry  pait>  who 
sells,  who  f,'ives.  or  who  lends  a  copy  of  an  offensive  publica- 
tion will  IxUiable  to  be  prosec-uted  as  a  jiublisliei-."  (i>,.r 
I'myley.  J.,  in  /.'.  v.  Mart/  <  arlil,,  :{  |5.  A  Aid.  IC.K.)  -  The 
HK're  (h'livery  of  a  libel  to  a  third  person  by  one  conscious 
of  its  contents  amounts  to  a  publication,  and  is  an  indiet- 
ilble  offence."  (I'er  \Vo(.d,  |',.,  i„  .l/„/„„, ,,  v.  /.',„//,/,.  ;{ 
Cairl)).  -il:};  and  see  ]/rf,,o,l  v.  St.  .tulnin,  [lS<.»'.»]  \  (' 
r>V.);  (iS  F.  .1.  I>.  C.  l;J7;  IH  W.  II.  17:5 :  si  L.'  l. 
los.) 


11 


111   tlie  lust  extract,  tlu;  learned  Huron  is  cur.ful  to  insert  tlie 
w.inis  "  hy  one    consfioiis    of   its    i-onteiUs."      For  altlionRli   any 
ilclivery  to  11  tliinl  person  will  aniomit  to  u  j,ri„i<i  i.i.ir  imMication. 
it  isopentothedtjfeiuliint  to  prove,  botli  in  civil  and  .Tiiiiiiml  cas-s. 
tliiit  he  delivisred  tile  libel  without  any  kiiowle.i),'<(  ol  the  lihellous 
iiiUiiivof  ilsc(aiteiits:  «•.</.,  where  a  postiuaii   or  iiu'ssfn;,'<r  .iinies 
ii  sealed  letter  (iK.r  l.or.l   luaiyon.  O.J.,  in   II.  v.  7'.7,//,(m.   (  T.  |!. 
l-i!»l.  or  a  parcil  in   whii-h    lihellous   handhiils   w.re  wiapped    up 
(/'".'/  v.  nn,n„.  I  ^[oo.  \-  Uoh.  .-).-,),   or  where  Ih.'  defeii.)  uit   cainiol 
iviid  (|K"r   bor.l  K..nyon,  in  II.  v.   Il.,li,  r,  T.    It.    J I  h.     And  see 
/:«-»/.  »x  V.  /'.,///,•   K;  i).  J{.  1).  ;t.-,  1  :  -..-,  L.  .F.  ().  n,  :,i  .  .•!  I  \\ .  i>.  1  ],; . 
■■>:t  L.  T.  8(W ;  ,(»/.■,  p.  ItlH.     Kven  it  th<'  defendant   had   ivad  tii,. 
Idiel,  yet  if  the  words  were  innocent  on  the  face  of  liicni.  and  oiilv 
derived  a  defainattay   meaning  from    certain    extriiisi.-    fa.t>  and 
<irfiiiii>tances    wholly  unknown  to   him.    then    lir  would    still    !.,■ 
iiiinaisd.ais  that  what  ho  published  was  a  lih.l,  and  >.uch  a  piihlica- 
iio'i  would  he  i.(,  crime:  ,•.,,.,  where  the  lih.l   «as  eoiilMiiu,!  in  an 
"ll'Kory  (u- a  riddl..,  to  whi.h  the  defendant  had   no  elite.     A-aiii. 
"here  the  defendant  was  in  posw-ssion  of  a  paper  whieii  he  Knew  to 
!"■  lihellous,  and  handed  it  iniuKvrtently  to  a  third  [lersoii  in  mistake 
f"i'  s.aiie  other  paper,   he  was  ludd  not  to  he  eriininallv  liable  for 
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such  lui  accideiit,  though  he  would  probably  be  Hable  in  a  civil  case. 
"  The  deliveriiiR  it  by  mistake  is  no  publication."  (K.  v.  Vaine, 
(leg."-.)  5  Mod.  at  p.  107  ;  Carth.  405 ;  Comb.  358 :  and  see  the  dkta 
of  Lord  Kenyon  in  7^.  v.  TopUam,  \  T.  R.  129;  and  in  H.  v.  Lor.l 
Abingdon,  1  Esp.  'i-iS  ;  and  the  ruling  of  Abbott,  C.J.,  in  /.'.  v.  llarreij, 
2  B.'&  C.  257.) 

A  master  will  bo  liable  oriminally  for  the  acts  of  his  ser- 

viitit  ilone  in  Jie   ordinary  course  of  his  employment  in 

pursuance  of  his  master's  orders,  general  or  express.     The 

criminal  liability    of    a   defendant    for  such    constructive 

publication    is   now    defined    by  the  7th  section  of  Tjord 

CamplieH's  Act  ((5  k  7  Vict.  c.  '.)('.),  which,  however,  rather 

declared  than  alt<>red  the  existing  law  -.—"Whensoever,  upon 

the  trial  of  any  indictment  or  information  for  the  publicii- 

tion  of  a  libel,"  under  the  plea  of  not  guilty,  evidence  shall 

have  been  given  which  shall  establish  a  presumptive  cas.^  of 

publication  against  the  defendant  by  the  act  of  any  other 

l»erson  by   his  authority,  it    shall  be  competent   to   such 

defendant  to  prove  tiiat  such  publication  was  made  witiiout 

his   antliority,    ctmsent,  or  knowledge,   and  that  the   snid 

puliliiation  did  not  arise  from  want  of  due  care  or  caution 

on  his  part." 

'I'll.'  section  only  says  that  evidence  may  be  given  of  siuli 
farts  :  but  it  has  always  been  construed  to  mean  that  smli 
fiicts.  if  pr.u'd.  -hail  Ite  an  answer  to  the  indietment ;  for 
such  tnid«  lUf  was  always  admissible  at  eommon  law  in 
mitig*tion  of  puiiisliin.iit  (if  not  in  defenee).  i'lie  word 
'•  aulhority.''  in  tiir  above  section,  means  something  nioiv 
than  the  g<ii.Tal  autlnn-ity  gi\.>n  by  the  proprietor  of  a 
new.])a|M  r  to  the  cditm'  to  insert  in  the  paper  whatever  \w 
thinks  lit.  (/.'.  v.  Ilollimok  <iiiil  otlurs,  8  Q.  15.  D.  (><» ;  17 
L.  .1.  Q.  r..  :ir, ;  -iC,  W.  I{.  Ill ;  :17  L.  T.  r,;«) ;  1  Q.  15.  D.  12  ; 
IS  r..  .1.  (,).  B.  11:5 ;  27  W.  l\.  :51:3 ;  3'.>  1..  T.  r,m ;  post,  p.  .-isii. 
And  st^.'  /;./•  i><nh  I'.mii,  U  •).  1'.  Ho.) 

The  !*ectioii  applies  to  all  cases  of  criminal  libel,  1>1ms- 
phemous,  seditious,  and  otherwise.  (/■'.  v.  lUmUtuuih  'uul 
oth.rs,  ir,Cox,  (U'.  21H.) 


J'niLlt'AT/n.\'. 
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Tho  dofendaiit  was  tho  proprietor  of  Thi  Times,  but  r(.sid(.J  in  tlio 
.ouiitry,  loaving  the  maiiufe'.jucnt  of  tho  papiir  untirdy  to  liis  son,  willi 
whom  ho  never  interfered.  A  lii.el  on  tho  lato  I.or.l  ('uwpcr  )..ivijig 
iipptiired  therein,  the  defondant  was  h.  Id  criminally  liable,  and  convicted 

//.  V.   Walli'r,  (1799)  a  E>p.  21. 

And  nee  Jt.  v.  autc/i,  Finher,  find  Alojcander,  Mo...  &  Mai.  l;!;i. 
A  rulo  wa.s  grunt.-d  calling  on  Wiatt  to  show  cause  why  ho  should  nob 
lie  attached  for  .selling  a  book  containing  a  libel  on  tho  Court  of  KingH 
n.n.h.  The  book  was  in  Latin.  On  his  filing  an  alliduvit  stating  that 
he  did  not  understand  Latin,  and  givin-  up  the  nanin  of  tho  printer  from 
wUm  he  obtained  it  and  tlu!  name  of  tlo-  author,  the  rub^  was  .li.-..liar"e(L 

H.  V.   M'iatI,  (1722)  «  .Mod.    Vi:\.  " 

The  defendant  was  a  bi>oksellor,  who  published  a  .seditious  libel  written 
ly  the  Jiev.  (iilbert  Wakofiel.I  ;  he  wjls  convicted,  but  tiled  an  afhdavit 
ill  iiiitig.ntion  of  punL-hment  that  h.t  had  no  knowledg.^  whatever  of  tho 
ii.ituri'  of  tho  book  or  its  oontiiits  ;  1„,  «a.s  aecerdini,'ly  di-rbar-eil  on 
|.;iyMiinl  of  a  lino  of  thirty  mark:,.  The  l!ov.  (iilbert  Waketi.bl  Wi« 
si  iiteneeci  to  two  years'  imprisonment. 

Jl.  V.  Cullfll.  (1799)  27  Jlow.ir.,  .s,.  Tr.  042. 
There  appeared  in  Mint's  IKa./.Vy  Joiininl  an  account  professedly  of 
<•.  iluin  intrigues,  &c.,  at  tho  I'er.-ian  Court;  but,  any  reader  of  ordinary 
inlelligenco  (ould  see  that  it  was  tho  Knglish  Court  that  tho  author 
rially  meant,  that  tho  Sultan  •' E.-rett  "  was  intended  for  George  11., 
his  latiier  the  lato  tiultan  '' Morowits  "  for  (jeorge  I.,  ".■suplii"  f„r  tho 
I'l.tender,  &c.,  &c.  Tiie  two  conipo.siturs  who  sot  it  up  divi.l.d  the  wmk 
btlwecn  them,  one  taking  one  column,  tho  other  the  next.  It  was  alme^t, 
impossible  that  thus  they  could  gain  any  notion  of  the  general  >.iimi 
ef  what  tliey  were  printing.  Yet  one  nf  them  was  convii;ted  nt'  pnbli-Ii- 
iii:,-  ;i  .-eililiims  libel  ;  and  so  was  the  servant  who.se  business  "was  only 
tn  (lap  down  the  pre-s." 

/I.  V.   Knrll.  (1728)   I    liarnard.   aOo. 

/{.  v.  Cirri.;  ih.  liOl. 
In  -Ma.-sachus.dts  it  has  been  held  that  the  publisher  of  a  newspaper 
is  not  liable  for  publishing  an  artielr  whicJi  ho  reasi.nably  and  In, mi  jiilo 
blieve,  to  I)e  a  fani.-y  sketch  or  a  lieiitious  nairativ...  in  no  w.iy  uppli- 
■  ill"  to  any  living  per-ori  ;  although  the  writer  intended  it  t,.  belib.lloin 
'•1  the  plaintilf.  [Probably  thi-  would  be  a  dofoiiee  in  I'jifrlaii  1  In  a 
1  lilllillili  .     -e,  if  not  in  .1  1  i\il  ;iition.      See  I'rei  oli'llt   No.  I'.l.p,   771.; 

:<milh   v.   Ashhii.  (IKIti)   .■)2   >rL<s.   (II    .M..|.)   :;(i7. 

IIanis<„i  V.   S';;,;//,,  (lnti9)  20  L.  T.  at  p.   717. 

Ihxlir  V.    Sjiiiir.    1   ila-on,    ll'i. 

See  Chubb  V.  Fliiiniitgini.  (t  C.  \   1'.    |:il. 

l!ev.   S:uuu.|   I'aine   sent   his  ser\ant    to   his   sltily    lor   a   e.itaiii    paper 

v.iiiuh   h'.'   wi-hi.il   to   sliow   Jin.-reton  ;     llio  servant    by   iiii-tMke   broii-lit    a 

hi'.lluus   cpitiiph   on   (Jueiii    M:uy    wliiih    Paine   inadv.  i  t.iitly   Iriiidi'd    to 

lir.riton.      This   would    probably    be   .bemed    a   sullieient    luiblie.ilion    in    a 
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civil  oaao  (nolo  to   3luym  v.   Fletcher,  -(  Man.  ft  Hy.   312),  but  it  WM 
held  insulHuiont  in  a  criminal  cose. 

R.  V.  I'aine,  (1095)  3  Mod.  167  ;    Cartli.  405  ;    Comb.  358. 
Soe  tho  remarks  of  lyorJ  Kenyon  in  R.  v.   Lord  Abingdon,  1 
Esp.    228;     ond  of   Wills,  J.,  in   R.    v.    Munilow,  [1895]    1 
Q.  li.  at  p.  705. 
A  libol   appeare*!  in  tho  Man  of  Iha  World  of  May   llth,   1878.     On 
May   25tli   tho  dofiiulant  was  appoiiiUnl   publisher  of  tho   paper   and   the 
back-stock  was  sent  to  his  ollieo.     On  Ui'cenibnr   13th  tho  relator's  ugont 
applieil  at  tho  defcnilant's  omc  for  a  copy  of  tho  numbor  for  May   tlti, 
and  tho  defendant  told   his  assistant  to  look   it  up  and   deliver   it,  which 
waa   done.      Tho   defemhiiit   sworo   that    he    liad    not    e\  imincd    tho   back 
numbers  at  all  and  knew  nothing  of  tho  libel.    Cockburn,  L.C.J.,  intimated 
that  in  those  Lircunistanees  no  jury  would  ever  lind  tho  defendant  frnilty 
of  criminally   publishing  tho  libel. 

R.  V.  llarminl.  Kx  parlo,  Lord  Ronald  C/oirrr.   13  J.  P.  127. 
The   defendant   and    .Mrs.    Hi'sant  carried   on    business   as   publishers   at 
22,  Stonecutter  Street,  tho  defendant  beinsj  rat<'d  a.s  the  necupior  of  thoM) 
premises,     liamsey  was  tlu'ir  mana^'er.     They  at  first  published  two  papers, 
tho   Salioniil  Rrformrr  mid  tho  Frnltihiki-r  :    but   in   1881   they  arranp-.l 
with   b'ams.y  that,  in  aildition  to  in.ana;?iii^  their  business,  he  might  .als.. 
carry  on  a  publishing  business  of  his  own  on  thi'ir  premises,  and   liarasoy's 
salary   was   riKlueed    in   eiuiseipienee  nf  this  arranirenient .      In   Nnvendvr. 
18SI,  tho  defendant   was  irgistt-red  as  proprietor  of  tho  Xnlionnl  liriovmrr 
and    Uamsey   as   proprietor   of   tho    Frtwtkinkcr.      In    ISHJ   eiipi.'s   of    the 
Frrothinkir.  coiitainin(»  blasphemous  libels,  were  purehiised   at    22,  Stone- 
cutter Street,  from  a  sli.ipman   in  the;  employ  of  thr)  defonibnit  anil  Mrs 
nes,ant.    The  defendant  know  that  tho  FrcpthinK-pr  was  still  beinu  publish, il 
and  sold  on  liis  premises,  but.  did  not  know  .-inythinf;  as  to  the-  .■i>nlents  of 
tho  Minnb.  rs  in  i|UestioM.      //./'/.  by   f.or.l  Coloridfre,  ('..!.,  that  tin'  det'eii- 
ilant    was   prinui   fdcif  liable,   but.  that    on   tiie  al)<)Vo  facts  the  jury   ini'.'lil. 
ae.init  him   undir  s.    7  of   Lotd  CamiibeM's  .\et.      Verdiet,   not    f,'uilty. 
II.   V.    Ilinilhtiiijh  mill  olliora.    \r,  (    .x.  ( '.   ('.  217. 
Aii.I  s.,.  //.  V.   /{inimi/  mill  Fooh;  \r,  Co.x,  I!.  V,.  2:!l  :     IS  I,    T. 
7:il  ;    1  ('.  &  K.   132. 
Tho  diristors  of  a  priiitinsr  lompany  are  not  iriminally  liabb'  I'm   :i  lilil 
ronfaiu'v!    In  a  piiper  prinleil   by  tho  sorvaids  of  llio  company,  nnl'  s,  IIh  y 
knew  (>r   'II-   saw   the   libel    bol'oi-o   its   publieal  ioii.  or  ;rave  express    instni.'- 
tions    for    il  -   appi  Miaiiee. 

//.  V    .l/Z/soH.  Jiiili!.  mill  oiliir".  :iT  W.  1!.  1 1:!  ;    '>••>  h   T   ;i:i:i : 
.-.;;  ,1.  I'.  2l.'i  :    iti  "'ox.  (".  ('.  "i.V.). 

/'/•/(•//(■(/(•. 
A  (Ic'ft'iidant  111!  the  triiil  of  any  information  or  imlii  t- 
nieiit  mav  ^'ivc  i\  iilciicc  to  slmw  that  tlic  all<'<,'t«(l  libfl  wa* 
l>rivilcf,'('il  liv  reason  of  tiu'  occasinii  :  and,  unless  -.iicli  priM- 
lej^e  lie  alisolute.  tile  pro.seeiitor  may  relint  this  defente  h.\ 
evidence  of  inalii'i  ,  iirei-i>ely  as  in  civil  cases. 


.n'HTIFir.iTIOS. 


473 


Except  in  such  cases  of  privilege  it  is  quite  unnecessary 
to  prove  malice  in  a  criminal  proceeding  for  a  defama- 
tory libel ;  it  is  cnongh  that  the  defendant  intended  to 
publish  that  which  the  jury  have  found  to  be  a  libel. 
After  conviction,  however,  the  defendant  is  allowed  to  tile 
affidavits  in  mitigation  of  punishment,  showing  that  he 
honestly  U'lieved  in  the  truth  of  what  he  wrote,  and 
publishe<l  it  without  malice.  (//.  v.  Sir  /•'.  lUirMt  4 
H.  k  Aid.  1)5.) 

The  law  is  otherwise  in  Scotland  ;  there  malice  must  be 
proved  in  nil  criminal  proceedings,  though  it  never  need 
Ik.  in  civil.     (1  Jlnnie,  342  ;   IJorthwick,  1<>(),  1U.5.) 


JUH 


u  ttniliiiii. 


But  it  is  in    the    mutter  of  justification  that  the  main 

(litfercme  lies  between  civil  and  criminal  proceedings.     In 

^  we  lmv»>  se.-n,  n„lr,  p.  IHI.  the  truth  of  the 

ays  was  a  perfect 


a  civil  trial,  a 

mutters   charged   in  a  libel    is  and  alw 


swer  to  the  action  ;   the  plaintifl"  was  never  allowed  to 


recover   damages  for 


wliiih  he  hud   no  right.     J5ut 


1    injury  done   to   a   reputation  to 


in  all  criminal  proceedings 


the  truth  of  (he  libel  by  the  common  law  constituted  no 
<lefence.     The   maxim  used  to  be  "  the  greater  the  truth 


tlie  j,'reater  the  libel 


tation  of  the  truth  about  A 


iieaiiing  that  the  injudicious  publi- 


\V(»iild  be  more  likely  to  pro- 


voke biiK  to  a  breach  of  the  peace  than  if  some  falsehood 
wnv  invented  about  him,  wliieh  he  eould 
I'liteiy  refute.      Aeeordindv, 


easily  and  coni- 
oii  a  eriiiiiiial  trial,   whether 


im   iiwiietiiient  or  un  iiifonnation,  no  evid 


eiu-e  CO 


iild   \y 


'■'•'■•■ived  of  the  trutii  of  the  matters  charged,  not  even  in 
iiiitit,'ati()ii  of  punishment.  r>ut  ik^w,  bv  the  Otii  s<rtion  of 
l."nl  Campbell's  Act  (C.  .^-  7  Vict.  c.  !»C.),  "On  the  trial  of 
any  indictment  or  information  for  a  defamatorv  libel,  tii<' 
'l''fcn(laiit  liaviiig  pleaded  such  pb-a  as  hereinafter  men- 
tioned, th.'  tnith  of  the  matters  char.'.'d  iiiav  1 


'"'".  but  shall  not 

111"  pMi)lic  l)enelit  that  tl 


)e  inquired 
amount  to  a  (b'ft'iice.  unless  it  was  for 


le  said  mutters  cliai-'ed  should  I 


f      if 


»0 


ii 


474 


CRIMISAL   LAW. 


iml)lishe(l.      To  entitle  the  defendant  to  give  evidence  of 
the   truth  of  such  matters  charged  as  a  defence  to  snch 
indictment  or   information,  it  shall  he  necessary  for  the 
defendant,  in  pleading  to  the  said  indictment  or  informa- 
tion, to  allege  the  truth  of  the  said  matters  charged  in  the 
manner  now  reciuired  in  pleading  a  justitication  to  an  action 
for  defiunntion,  and  further  to  allege  that  it  was  for  the 
puhlic   heneht  that  the   said   matters  charged  should  be 
j)ul)lislied,   and    the    particular   fact  or  facts    by   reason 
whereof  it  was  for  tlie  public  benefit  that  the  said  matters 
charged  should  be  published  ;  to  which  plea  .he  prosecutor 
sliulf  be  at  liberty  to  reply  generally,  denying  the  whoh- 
thereof.     If  after  such  plea  the  defendant  shall  be  convicted 
on  such  iiidictinent  or  iiifornuition,  it  shall  he  competent  to 
the  Court,  in  i)ronouncing   sentence,  to  consider  whether 
th«>  Kiiilt  of  the  defendant  is  aggravated  or  mitigated  by 
the   said    |)lea   aiid    by   the   evidence   given   to   prove    or 
dispr.)ve  the  same  :  Provided  always,  that  the  truth  of  the 
mutters  charged  in  the  alleged  libel  complained  of  by  such 
indictment  or  information  shall  in  no  case  be  incpiired  into 
vithout  such  plea  of  justification :  Provided  also,  that  in 
addition  to  such  plea,  it  shall  be  competent  to  the  defendant 
to  pleiid  a  plea  of  not  guilty :  Provided  also,  that  nothiu-^ 
in  this  Act  contained  shall  take   away  or  prejudice  iinv 
defence  under  the  plea  of  not  guilty  which  it  is  now  com- 
petent to  the  .lef-ndant  to  make  under  such  plea  to  any 
actio;,  or  indictment,  or  information  for  defamatory  words 

.,r  lib. !  •• 

11,  Hi.  there  is  still  a  most  important  distmction  between 
civil  an<i  criminal  cases  on  this  iK>int.  The  mere  trutli 
is  an  answer  to  a  civil  action,  however  maliciously  aiul 
uiinecessarilv  the  words  were  published.  But  in  a  criniin;.! 
ease,  the  defendant  has  to  prove,  not  only  that  his  ass.  r- 
ticiis  an>  true,  but  also  that  it  was  for  the  public  ben.lit 
that  tii.'V  should  be  publisiiod.  Moreover,  the  statute  .lo.s 
not  apply  in  cases  of  blasphemous,  obscene,  or  sedUioiis 
w.>r.ls.    '(/;.  V.  /></////.  W  Ir.  L.  R.  329;  2  Cox,  C.  C.    i:i  ; 


JVfiTIFICATtOlf.  4-8 

Kx  part,-  (t'ltrini,  12  L.  H.  Ir.  20;  15  Cox  ('  C  180- 
It.  V.  M'ir„„h,  [1J)U1]  2  Ir.  R.  369.)  It  does  not  apply,' 
by  Its  express  terms,  unless  there  be  a  K|)ecial  plea  of 
jiistitieation.  In  short,  the  truth  of  the  matter  complained 
of  '•  can  only  iM-come  a  defence  under  the  statnte,  and 
then  only  when  the  statutory  conditions  are  complied 
with."  Wherever  Lord  Campbell's  Act  does  not  apply,  the 
law  renmins  still  as  it  was  nettled  prior  to  that  .\ct.  Hence 
a  niagistrate  at  the  preliminary  investigation  of  a  charge 
of  libel,  whether  under  s.  5  of  the  0  A-  7  Vict.  c.  iM5,  or  at 
common  law,  has  no  power  to  receive  and  per|M'tuate  any 
.vi.lence   of    the    truth    of    the   matters   charged    (/.'     v 

ro,n,s.„,i,  4  V.  \-  V.  mm ;  lo  Cox,  c.  c.  sm -,  n.  v.  s,,- 

lUrrl  Cml.H,  r,  Q.  H.  |).  1  ;  41)  L.  j.  ^j^  (.  j  .  ^^  yy  ,, 
im;  41  ]..  T.  5«)1:  14  Cov,  (!.  C.  35«.>)  ;  unless  the  libel 
appeared  in  a  ninvspaper,  as  to  which  see  s.  4  of  the 
Newspaper  Fiibel  Act,  iHHl,  post,  p.  837. 
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Criminal  Libix. 


Evpry  one  U  Kuilty  of  an  indiotablo  oflTi-noe  and  VuxhU'  fo  two 
yean'  iniprisnnniont,  or  to  a  fine  not  <>xc*t'(lin«;  tVmr  luindred  dol- 
lant.  or  to  Mli.  who  publiHiioM  any  defainiitory  HIm'I  ktiowiu^  tlic 
samp  to  Im'  false.  Can.  Criminal  Co«le,  Revised  Statute*  of 
Canada  1!I06,  c.  146.  see.  :m. 

Every  one  ia  iniilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment,  or  to  a  tine  not  exceeding  two  hundred  dol- 
lars, or  to  Iwth,  who  publish!^  any  defamatory  lilwl.  Criminal 
Co<le,  see.  ;W4. 

PnhlishinK  a  liWl  is  exhibitinfr  it  in  public,  or  causing  it  to  ))e 
read  or  seen,  or  showinjy  or  deliverinf?  it,  or  causing  it  to  be  shown 
or  delivered,  with  a  view  to  its  being  read  or  seen  by  the  person 
(Icfained  or  by  any  other  person.    Criminal  Code  see.  318. 

A  defamatory  lilu-l  i^  matter  published,  without  legal  justifica- 
tion or  excuse,  likely  to  injure  the  reputation  of  any  pj-rson  by 
t  xposinir  him  to  hatred,  contempt  or  ridicule,  or  designed  to  insuU 
the  iHi-soii  of  or  concerninir  whom  it  is  published.  Such  matter 
iiijiy  l)e  expressed  either  in  wonis  legibly  mark(><l  \ipon  any  sul>- 
staiice  whatever,  or  by  any  object  signifying  such  matter  other- 
wise than  by  words,  and  may  l)e  expres.sed  either  directly  or  by 
iM>iniuition  or  irony.     Criminal  Code  see.  .'{17. 

Kvcry  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
y'lirs"  imprisonment,  or  to  a  fine  not  exceeding  six  hundred  dol- 
lars, or  to  tH)th,  who  publish<>s  or  theatens  to  publish,  or  offers  to 
al'staiii  from  [)u)ilisliing,  or  offers  to  prevent  the  publishing  of,  a 
il'  I  iMiafory  libel  with  intent  to  extort  any  money,  or  to  in<luee  any 
I"  r-.iin  to  .•ont'.-r  upon  or  pnM-ure  for  any  person  any  appointment 
'  !•  ■  iHi'c  (it'  pn«tit  or  trust,  or  in  consei|uence  of  any  person  having 
til  111  refused  any  such   money,  appointment  or  office.     Criminal 

<  ...|c  Vice.  r.i2. 

Kmtv  proprietor  of  any  newspaper  is  presumed  to  be  criminally 
>■'  -|"'ii^ible  for  defamatory  matter  inserted  and  published  therein. 
I'lit  >.iiili  presumption  may  be  rebutted  by  proof  that  the  particular 
li'i.niiatory  matter  was  inserted  in  such  news))apcr  without  such 
I'' "lirii'tor's   cognizance,   and    without     ncglitrcnce    on     his    part. 

<  •;   linal  Code  sec.  .12!)  (It. 

''iicral  authority  given  to  the  p(>rson  actually   inscrtinsr  such 
il' !  'iiiatory  matter  to  manage  or  conduct,  as  editor  or  otherwise. 
I  -476 
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such  newspaper,  an.l  to  insert  lierein  what  he  in  his  discretion 
thinks  fit.  shall  not  he  nefrliKence  within  this  section  unless  it  he 
proved  that  the  proprietor,  when  originally  giving  such  general 
authoritv.  meant  that  it  should  extend  to  inserting  and  puhl.slnug 
defaniatorv  i^atter.  or  continued  such  general  authority  knowing 
that  it  had  heen  exercised  by  inserting  defamatory  matter  in  any 
number  or  part  of  such  newspaper.  Criminal  Code  sec.  329  (2). 
No  one  is  guilt v  of  an  offence  by  selling  any  number  or  part  of 
such  a  newspapeV.  unless  he  knew  either  that  such  number  or 
part  contained  defamatory  matter,  or  that  defamatory  matter  was 
habitually  contained  in  such  newspaper.     Criminal  Code  sec.  329 

(3). 

No  one  cominits  an  offence  by  selling  any  Iwok,  magazine,  pamph- 
let or  other  thing,  whether  forcing  part  of  any  periodical  or  not, 
although  the  same  contains  defamatory  matter,  if,  at  the  time  of 
such  sale,  he  did  not  know  that  such  defamatory  matter  was  cou- 
tain(>d  in  such  ))ook,  magazine,  pamphlet  or  other  thing.  Criminal 
Code  sec.  330  (1). 

The  sale  hv  a  servant  of  any  liook,  magazine,  pamphlet  or  other 
thing,  whether  periodical  or  not,  shall  not  make  his  employer 
criminally  responsible  in  respect  of  defamatory  matter  contain.-d 
therein  unless  it  be  proved  that  such  employer  authorized  si.li 
sale  knowing  that  such  book,  magazine,  pamphlet  or  other  tiun- 
contained  defamatory  matter,  or,  in  case  of  a  number  or  part  ot  a 
periodical,  that  defamatory  matter  was  habitually  contained  lu 
such  periodical.     Criminal  Code  sec.  330   (2). 

It  must  be  proved  that  the  defendant  'vas  proprietor  or  puli- 
lisher  of  the  journal  at  the  time  of  the  publication  of  libel,  if  tli.' 
statutory  presumption  dclared  by  sec.  329  is  to  be  invoked.  H.  v 
Selkis.  6  ^lontreal  Legal  News  197. 

When  the  accuM  d  in  a  case  of  defamatory  libel  in  a  newspaper 
resorts  to  the  defence  allowed  by  Code  sec.  329  that  the  puhhwi- 
tion  of  the  libel  was  made  without  his  knowledge,  the  Crown  may 
prove  the  publication  of  former  libels  of  a  similar  character  by  llie 
same  editor,  in  order  to  establish  the  liability  of  the  accused  result- 
ing by  the  terms  of  article  329  by  his  continuing  to  retain  tins 
editor  in  the  conduct  of  the  newspaper.  R.  v.  Jlolleur  (N".  H 
(190r>).  12  Can.  Cr.  Cas.  8. 

It  shall  be  a  defence  to  an  indictment  or  information  tor  a 
defamatorv  libel  that  the  publishing  of  the  defamatory  matt,  r  in 
the  manner  in  which  it  was  published  was  for  the  public  l-H'tit 
at  the  time  when  it  was  published,  and  that  the  matter  itseh  «as 
true.    Criminal  Code  sec.  331. 
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To  take  advantage  of  this  section,  it  must  be  plea.led.  R  v  Mov 
Ian,  19  U.C.Q.B.  .121 ;  K.  v.  Iliekson,  :i  Mon,.val  L.gal  NVws "l^- 
R^  V.  Launer,  11   Rev.  Legale  184;  R.  v.  Creighton,   1!)  Ont.  R." 

The  plea  of  justifieation  nuist  aftirm  the  trutli  of  all  tl...  ehai-es 
.-.ml  not  merely  that  son.e  of  then,  are  true  or  that  the  defendant 

l'fu'cQ'B'''.27  '""""  "^  *'"'"'  *°  *"  *'"'■  "•  '■•  ^^"'■'""  *^^^°*' 
Xo  one  e..ni.„its  an  offence  by  publishing  any  defamatorv  matter 
which  he,  on  reiwonable  grounds,  believes  to  be  true,  and  Vhieh  is 
.V  evant  lo  «ny  subject  of  public  interest,  the  public  discussion  of 
which  IS  for  the  public  benefit.    Criminal  Code  see.  324 

On  an  indictment  for  criminal  libel  in  imputing  immorality  to 
ii  public  man,  defendant  pleaded  that  the  publication  was  in  the 
public  interest  and  was  true.  To  this  the  Crown  demurred  on  the 
ground  tliat  charges  of  personal  immorality  made  against  a  Min- 
ister of  the  Crown  could  not  U  said  to  have  been  published  in  the 
l.ubiic  interest.  Landry,  J.,  declined  to  allow  the  demurrer  and 
tlie  plea  wa.s  allowed  to  stand.    R.  v.  Crocket  (1907)  .3  E.L.R.  330 

Xo  one  commits  an  offence  by  publishing  defamatory  matter  on 
the  invitation  or  challenge  of  the  person  defamed  thereby,  nor  if 
It  is  necessary  to  publish  such  defamatory  matter  in  order  to  refute 
some  other  defamatory  statement  published  by  that  person  con- 
cerning the  alleged  offender,  if  such  defamatory  matter  is  believed 
to  be  true,  and  is  relevant  to  the  invitation,  challenge  or  required 
lefutation.  and  the  publishing  does  not  in  manner  or  extent  exceed 
"lint  is  rea.sonably  sufficient  for  the  occasion.  Criminal  Code 
sec.  ;n9. 

Xo  one  commits  an  offence  by  publisliing  any  defamatory  mat- 
ter, in  any  proceeding  held  before  or  under  the  authoritv  of  any 
•mirt  exercising  judicial  authority,  or  in  any  inquiry  made  under 
tlic  mitiiority  of  any  statute  or  by  order  of  His  Majesty,  or  of  anv 
"I  the  departments  of  government.  Dominion  or  provincial. 
'iiMiinnl  Code  see.  320. 

Xo  one  commits  an  offence  by  publishing  to  either  the  Senate. 
"!•  House  of  Commons,  or  to  any  Legislative  Council.  Legislative 
.\ss,.inb]y  or  House  of  Assembly,  defa-natory  matter  contained  in 
n  petition  to  the  Senate,  or  House  of  Coi.imons,  or  to  any  such 
•oiUKil  or  A.ssembly,  or  by  publishing  by  order  or  under  the 
liitnority  of  the  Senate,  or  House  of  Commons,  or  of  any  such  Coun- 
' "  or  Assembly,  any  paper  containing  defamatory  matter  or  by 
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publisliinfr,  in  good  faith  and  without  ill-will  to  the  person  defamed, 
any  extract  from  or  abstract  of  any  such  paper.     Criminal  Code 

sec.  321. 

No  one  commits  an  offence  hy  publishinR  in  good  faith,  for  the 
information  of  the  public,  a  fair  report  of  the  proceedings  of  the 
Senate  or  House  of  Commons,  or  any  committee  thereof,  or  of  any 
Council  or  Assembly  aforesaid,  or  any  eommittoo  thereof,  or  of  the 
public  proceedings  preliminary  or  final  heard  before  any  Court 
exercising  judicial  authority,  nor  by  publishing,  in  good  faith,  any 
fair  conniu'nt  upon  any  such  proceedings.  Criminal  Code  see.  322. 
The  privih-ge  given  to  a  report  published  in  good  faith  of  judicial 
proceedings  does  not  extend  to  the  publication  of  declarations 
made  by  one  of  the  counsel  out  of  Court  and  in  private  conversa- 
tion.   Desjardins  v.  Berthiaume,  16  Que.  S.C.  ii06. 

No  one  coi.M aits  an  offence  by  publishing  in  good  faith,  in  u 
newsiiaper.  a  imr  report  '.f  the  proceedings  of  any  public  meetinu- 
if  the  meting  is  lawfully  convened  for  a  lawful  purpose  and  open 
to  the  public,  and  if  such  report  is  fair  and  accurate,  and  if  the 
p„l,r„-ati..ii  of  th,.  matter  eoniplained  of  is  for  the  public  benefit, 
and  if  the  defendant  does  not  refuse  to  insert  in  a  conspicuous 
place  in  the  newspaper  in  which  the  report  appeared  a  reasonable 
letter  or  docuni.  nt  of  explanation  or  contradiction  by  or  on  belialt 
of  the  prosecutor.     Criminal  Code  sec.  323. 

Tlie  word  "newspaper,"  in  the  sections  of  the  -^imiial  Co.lr 
relating  to  defamatory  libel,  means  any  pap-r,  magazine  or  penoth- 
cal  containing  public  news,  intelligence  or  occurrences,  or  any 
remarks  or  obs..rvations  thereon,  printed  for  sale  and  puV.isl.,Mi 
p..n.ulic„llv  or  in  parts  or  numbers,  at  intervals  not  exccln,.' 
thirlv-.ne'davs  l>etw.M-n  the  ,,ublicati.m  of  any  two  such  papers, 
parts  or  numi»M-s,  and  also  any  paper,  maga/.ine  or  perio.li.al 
printed  in  -nler  to  be  dispersed  and  made  public,  weekly  or  otten.r. 
or  at  intervals  not  exceeding  tbirty-one  days,  and  containi.ig  onlv 
or  principallv  advertisements.     Criminal  Code  sec.  2. 

No  one  commits  an  .Tent^e  by  publishing  fair  comments  uimM 
the  publi..  conduct  of  a  person  who  takes  part  in  public  at^niv. 
Criminal  Code  see.  32.")  (U. 

\o  one  commits  an  offence  by  publishing  fair  comments  on  ,niy 
published  book  or  other  literary  production,  or  on  any  compos>t-un 
or  work  of  art  or  performance  publicly  exhibited,  or  on  any  oiIkv 
communication  ma.le  to  the  public  on  any  subject,  if  such  .om- 
ments  are  confined  to  criticism  on  such  book  or  literary  pro.ln.- 
tion.  composition,  work  of  art,  performance  or  comnuinici.tr.n. 
Criminal  Code  sec.  325  (2). 
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No  one  commits  an  offence  l)y  pulilisliing  defamatory  matter  for 
the  purpose,  in  good  faith,  of  seeking  remedy  or  redress  for  any 
private  or  public  wrong  or  grievance  from  a  person  who  lias,  or  is 
reasonably  believed  by  the  person  publishing  to  have,  the  right  or  to 
be  under  obligdtion  to  remedy  or  redress  sueh  wrong  or  grievance, 
if  the  defamatory  matter  is  believed  by  the  person  publishing  the 
same  to  be  true,  and  is  relevant  to  the  remedy  or  redress  sought, 
and  such  publishing  does  not  in  manner  or  extent  exceed  what  is 
reasonably  suffieient  for  the  occasion.     Criminal  Code  sec.  326. 

No  one  commits  an  offence  by  publishing,  in  answer  to  inquiries 
made  of  him,  defamatory  matter  relating  to  some  subject  as  to 
wJiich  the  person  by  whom,  or  on  whose  behalf,  the  inquiry  is 
made  has,  or  on  reasonable  grounds  is  believed  by  the  person  pub- 
lishing to  have,  an  interest  in  knowing  the  truth,  if  such  matter  is 
published  for  the  purpose,  in  good  faith,  of  giving  information  in 
respect  thereof  to  that  person,  and  if  sueh  defamatory  matter  is 
believed  to  be  true,  and  is  relevant  to  the  inquiries  made,  and  also 
if  such  publishing  does  not  in  manner  or  extent  exceed  what  is 
reasonably  sufficient  for  the  occasion.    Criminal  Code  sec.  327. 

No  one  commits  an  offence  by  publishing  to  another  person 
defamatory  matter  for  the  purpase  of  giving  information  to  that 
person  with  respect  to  some  subject  as  to  which  he  ha.s,  or  is,  on 
reasonable  grounds,  believed  to  have,  snich  an  interest  in  knowing 
the  truth  as  to  make  the  conduct  of  the  person  giving  the  informa- 
tion reasonable  under  the  circumstances,  if  such  defamatory  mat- 
ter is  relevant  to  sueh  subject,  and  is  either  true,  or  is  made  with- 
out ill-will  to  the  person  defamed,  and  in  the  belief,  on  reasonable 
i;rounds,  that  it  is  true.    Criminal  Code  sec.  328. 


Criminal  Procedi're. 
See  Canadian  Notes  to  chapters  XXVIII.  and  XXIX. 
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ClIArTEK  XVII. 


BLAMPHEMOUS    WOIilJS. 

It  is  a  luisdenu'anour,  pnni.shiil)!^  by  indictment  and  liy 
criminal  information,  to  speak,  or  write  and  pnljjish  any 
profane  words  vilifying  or  ridicnlii.fr  God,  Jesus  Christ,  the 
Holy  Ghost,  tLe  Old  or  New  Testament,  or  C;iuistianity  in 
general,  with  intent  to  shock  and  insnlt  helievers,  or  to 
pervert  or  mislead  the  ignorant  and  unwary.  This  is  the 
crime  of  blasphemy,  and  on  conviction  thereof  the  blas- 
phemer may  he  sentenced  to  tine  or  imprisonment  to  any 
extent,  in  the  discretion  of  the  Court.  Formerly  Iw  was 
frecpiently  also  sentenced  to  the  pillory  or  to  banishment* 
lie  may  also  be  required  to  give  security  for  his  good 
liehaviour  for  any  reasonable  tim(>  after  he  comes  out  of 
prison  ;  and  can  be  detained  in  i)rison  till  such  sureties  be 
found.  [Thomas  Emlyn,  in  170;J,  and  Iticluird  Carlile,  hi 
1H20,  were  condemned  to  find  sureties  for  their  g'ooil 
Itehaviour  throughout  th(!  remaiiuler  of  their  lives.]  Also 
under  the  CO  Geo.  III.  &  1  Geo.  IV.  j.  H,  s.  .1,  the  Court 
iiiMy,  after  conviction,  make  an  order  for  the  ..eizure  of 
copies   of  the  blasphemous   'ibel  in  the  possession  of  the 


In  Scotland  up  till  tho  year  U'.Z  blusph-.n.y  was  in  certain  circum- 
sf.u,..,.s  a  capita  oll.nc...  Ti.o  only  person  ...xtMrntoJ  for  blasplu.ny  appcMrs 
to  !,avo  b,.,.n  Tho„.u.  Aik.nhoad,  a  young  sta.l-nt  ju.st  twenty  yoais  of 
ai.-,  ,.n.l  ho  son  of  a  surgoon  in  iClinlmrgl.  ;  ho  st^'ius  to  have  l,.on 
vny  harshly,  if  „ot  illegally,  troat..l  ;  no  .ou.isol  appear..,!  for  him  • 
iHs  cnme  consisted  in  loose  t^Jk  about  K.ra  and  Mahoiuet  and  in  crude 
ant,e.pat.ons  of  Mat'-rialism.  He  was  hanged  on  January  8th,  1097,  buried 
Ixneath  tho  gallows,  and  all  his  moveabbv^  forfeited  lo  tl:e  Crown  CSeo 
Maeauby's  History  of  England,  vol.  IV.,  pp.  VHI-T.HJ  ;    Maelaurin's  Crim 

ases  12  ;  i  Me-.  382,  n.)  Two  other  persons  wore  proseeuled-Kinnin- 
mouth  and  Borthwiek-b„t.  neither  w:ts  .onviet.,.!  ;     i„  the  lirst  case  the 

■peeut.on  dropped,  while  Borthwick  Hed  the  eounlry.     (IL:,,,  „„  Crimes, 
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prisoner,  or  in  the  possession  of  any  person  to  liis  use. 
The  defendant  cannot  plead  a  justitkution :  nor  t-an  he  Ix- 
permitted  at  the  trial  to  argue  that  his  hlasphenious  words 
are   true.       (Per  Ahhott,  L.C.J. ,  in  Coob'  v.  Ilwihx,  R.  A- 

M.  115.) 

The  intent  to  shock  and  insult  helicvers,  or  to  pervert  or 
mislead  the  ignorant  and  unwary,  is  an  essential  eleiiieiit 
in  the  crime.      AcIuh  mm  fiult  irnm,  nisi  iiinis  sit  i;>i.     The 
existence  of  such  an  intent  is    a  (piestion  of  fact  for  tiu' 
jury,  and   the  onus  of  proving  it  lies  on  the  prosecution. 
The  hest  evidence  of  such  an  intention  is  usually  to  U- 
found  in  the  work  itself.     If  it  is  full  of  scurrilous  and 
opprohrions  language,  if  sacred  suhjects  are  treated  witli 
offensive  levity,  if  indiscriminate  ahuse  is  employed  instead 
of  argument,  then  a  malicious  design  to  wound  the  religious 
feelings  of  others  nuiy  he  readily  inferred.     If,  how.ver, 
the  author  ahstains  from  rihaldry  and  licentious  rei>roa.li. 
a  similar  design  may  still  perhaps  he  inferred  if  it  l)e  found 
that   he  has   deliherately   had   resort  to   sophistical  argu- 
ments,   that  he   has  wilfully   misrepresented    facts  within 
his  knowledge,  or  has  indulged   in  sneers   and    sarcasms 
against  all  that  is  good  and  nohle  ;  for  this  would  tnul  to 
show  that  he  did  not   write  from  conscientiou ;  eonvittiun, 
but  desired  to  pervert  and  mislead  the  ignorant;  oral  all 
events  that  he  was  criminally  indifferent  t<  ■    ip.vtious 

.  between  right   and   wrong.     But  wher<"   i  is  f";<' 

from   all  offensive  levity,  abuse  and  sopi  »  '^   'n 

fact   the    honest  and  temperate    exiiressii,  reli;/  uis 

opinions   conscientiously  held    and  avowed,  the  autl^  ■   in 
entitled  to  be  acc.uitted  ;  for  his  work  is  not  a  blaspheniniis 

libel. 

"  It  is  indeed,  still  blasphemy,"'  says  Mr.  Justice  Krsknic 
in  .S7(.-n'  v.  il7/.so„,  «.)  Clark  &  Fin.  at  pp.  524,  5->5,  "  punish- 
able at  connnon  law,  scoftingly  or  irreverently  to  ridicule 
or  impugn  the  doctrines  of  the  Christian  faith  ;  yet  any 
man  may,  without  subjecting  himself  to  any  p(>iuil  conse- 
quences,' soberly  and  reverently  examine  and  question  the 
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truth  of  those  doctrines  which  have  been  assiiiiu'd  us 
esser.tiui  to  it."  Mr.  Justice  Coleri(l«<.  sai.l,  i.i  the  siinie 
c'lvse,  9  Chirk  k  Fin.  at  p.  531>,  "  I  iipprfheud  that  there  is 
nothing  unlawful  at  common  law  in  reverently  (leii\in« 
doctrines  parcel  of  Christianity,  however  fnndfini.'utiil.'  h 
would  he  difficult  to  draw  a  line  in  such  mutters  iic.-,»rdinj,' 
to  perfect  orthodoxy,  or  to  define  how  far  one  lui^'ht  depai^ 
fiom  it  in  believing  or  teaching  without  oHmding  tlie  law. 
The  only  safe  and,  as  it  seems  to  me,  practical  rule,  is  that 
which  I  have  pointed  at,  and  which  depends  „n  the 
N.liriety,  and  reverence,  and  seriousness  with  which  the 
teaching  or  believing,  however  erroneous,  are  maintained." 

And  mere  vehemence  or  even  viridence  of  argiuueiit 
lunst  not  be  taken  as  evidence  of  this  intent  to  "injure. 
Sarcasm  and  ridicule  are  fair  weapons  even  in  hetcioilox 
liaiids,  so  long  as  they  do  not  degenerate  into  profane  scott'- 
iiig  or  irreverent  levity.  "  If  the  decencies  of  contn.versv 
are  observed,  even  the  fundamentals  of  religion  niav  be 
attacked  without  a  person  being  guilty  of  blasp|„.,nous 
libel."  (Per  Lord  Coleridge,  C.J.,  in  /;.  v.  It.msn,  ,n.l 
loni,;  4H  h.  T.  73J) ;  15  Cox,  C.  C.  231 ;  1  C.  A  K.  1  Id  •  /; 
V.  /;„////,/•,  (1«)0H)  72  J.  V.  188.) 

It  is  not  blasphemy,  then,  serio.....  and  rev.rentlv  to 
l-n.pound  any  opinions,  however  heretic  .i,  which  are  "cou- 
s.ientiously  entertained  by  the  accused.  Honest  ern.r  is 
HO  .•rime  in  this  country,  so  long  as  its  advocacv  is  rational 
and  dispassionate,  and  does  not  degenerate  into  fanatical 
abuse,  or  into  scurrilous  attacks  ui)on  individuals.  1  heresy 
and  blasphemy  are  entirely  distinct  and  diflerent  things. 
"  The  law  visits  not  the  honest  errors,  but  the  malice'of 
"lankind."  ("  Starkie  on  Libel,"  2nd  edition,  p.  117.) 
•Kvery  man  may  fearlessly  advance  any  new  .butrines, 
pn.vided  he  does  so  with  i.roper  respect  to  th-  religion  and 
f-'owrnment  of  the  country."  (Per  Best,  J.,  in  /.'.  v.  Ihrnlnt, 
ll«20)4B.  A- Aid.  132.) 

Or.  to  ,,uote  the  words  of  Lord   Manslield  in   the  great 
'■ase  of  EcuHs  v.  The  Chamberhwi  of  London  (1707)  :  -'"tIio 
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comuioi)  law  of  Kii'.'laiul,  whiih  is  only  i-oninion  misoii  or 
usage,  knows  of  no  pioseention  for  nioro  opinions."  (Ki 
Pari.  History,  (1813)  p.  325;  '2  Burn,  Ectl.  Law,  '218.) 

Illititratioiiii. 
Taylor   was  c.nvict.d  of   uttfring  disgust inj?   and   srurrilous  longuago 
obout  Jesus  I'liiist  ia  tho  miiik,.t-plar.«  ut  Ouildf.-rd  (stx-  /w»./.  p.  41H)). 

n.  V.  Taylor,  (1070>  1  Vtntris,  293  ;    3  K.blc,  007  ;   Tr.mayia's 
Kntiios,  -20. 
It  is  LKspl.-Tiiy  to  writM  and  publisli  that  Ji'sus  Christ  is  an  inipo»t..r, 
tho  Christian  religion  a  mere  fable,  and  those  who  believe  in  it  infidels 

to  God. 

Jl.  V.  Eaion.  (1812)  lil  Howell's  St.  Tr.  927. 
It  is  blasphemy  to  write  and  publish  that  Jesus  Christ  was  an  impostor, 
a  mufJerer   in   principle,  and  a  faiiatie.     The  jury  found  as  a  fact  that 
tho  intenliun  of   ihe   prison.T  was  malieious  ;     ai.d  tho  Court  on  metiuii 
refiiM'd  to  arrest  the  judgment. 

«.   V.   Wmldington,  (1822)   1   B.  &  C.   20  ;     1  St.    Tr.   (N.  8.) 

1339. 
A  publi<ation  whieh  denies  tlie  divinity  of  Jesus  Chri.st  is  net  a  blas- 
phemous libel,  if  writt<>n  in  a  levei-.iit  and  tempernt.-  tone,  and  expressiiiff 
the  conscientious  r.mvietions  of  tho  author. 

mon-   rml  olhirs  v.    Wih'»t  and  hHki-m.  (1812)  9  Clark  &  I. 

355 
Kdward   Klwnll    was    in  Mel.  d    bef,.iv    Mr.    Justier   Dent-m    f.u-   a   bouk 
alleged  to  be  blasphemous,  entitled  "A  True  Testim.u.y   for  (led   and   for 
His  Sii.-re<l  Law  ;    being  a  plain,  honest  defence  ..f  the   Kirst  Ce::.mi.n.l- 
mcnt   of   Oed    against    all   Trinitarians   under   H.av.M.,   Thou    shall    l.avu 
no  other  g"ds  but  lue."     H.-  wits  ae.,uitted,  thougli  he  adniitt.d  pid.luMl,.,, 
R    V.   h'iwall,  Oloiici'ster  Summer  Assizes,  1720. 
To  write  and  publish  that  the  Christian  miracles  were  not  to  be  t.iken 
in  a  literal   but    in   an   allego.-Ml   sense  was  held   blasphemous         I  ,J'J  ; 
but  there  the  Court  clearly  c.       -red  that  to  attack  the  v.ux  ..         was  to 
attack  Christianity  in  general,  and  could  not  be  included  am,        ._     .1- 
put.-s    b..twecn   learned    men    upon    particular   controverte.!    pomts. 
would  have  it  taken  notice  of,"  says  Lord  IJaymond,  C.J.,      th.at  w 
not  meddle  with  any  diff.M-ences  of  opinion,  and  that  w.'  interpose 
where  thi'  very  root  of  Christianity  is  struck  at." 

H.  V.  Woohion.  (1729)  2  Str.  SIM  ;  Fitz.  bO  ;  1  Barnard.  lt,L>. 
To  deliver  a  lecture  publiclv  maintaining  that  tho  character  of  Cl„i4 
is  defective,  and  his  U^a.-hing  misleading,  and  that  the  Bible  is  no  uwro 
inspired  than  any  other  book,  was  held  blasphemy  by  tho  Court  of  Ex- 
chequer in  a  civil  case  without  u.y  regard  to  tho  styb'  of  the  lecture.  „r 
tho  religious  convictions  of  the  lecturer. 

Covan  V.   Jllilbourv.  (1807)  L.  R.  2  Ex.  230  ;     30  L.  J, 
124  ;    15  W.  R.  750  ;    10  L.  T.  290. 
It  wa.<=  held  blasphemy  to  publish  or  sell  Paino's  "  Ago  of  Reason." 
n    V.  WilUrnn^,  (1797)  26  Howell's  St.  Tr.  6.')6. 
B   V.  Richard  Carlile,  (1819)  3  B.  &  Aid.  161. 
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An  informal  Ion   ,va-  til,,!   a.,ia.(   ,1; I,  Tliv,.   I„,    p,il,lisl,ii,..  a  pn.f.no 

u„I  to  Masph-mo  our  Saviour  .I,..„s  Cliri.l.   („  ,,,i,*.    Ifj,   l,i,i„itv  („   h„ 
.■n..d,     o   roprosont    Tlin.   ...   an    impostor  :     ,o   s..a,„lali...    ridicule    ai  1 

.7.     y*?,T, '""''*  ""  ""■^'   '"•'>•  '"•"  •■«"'  ■'••■■f-'-""  :    ■n.d  to  cans,,  (ho 
truth  of  (h,.      hr,-(,an    ivli...!,.,,   (,,   I.,.  disl.,.Ii..v..d   an,l   to.allv   rcfoefed     l.v 

n,iil  pncstcrnft.  '  »   <    •-   .y 

ff.  V.   Ih,r.  (IV.-it!)  r)i„    T,    T,    S! 
naill"  "'f"!"""""  --  -'f  it-1  ..^raii.t    V.U.,-  .V,,,,..,   ,„,  ,  ,,„t,i„  ,„„,; 

■nd  ,,,.   to  hh..pl,,,,,,    .Mn,i..hfv    .;,„!.    an,l    .„    nMiVi.lo.    (ra,lucr.    an,l    ,Ii 
'-M  111.  Tfoly  M-npturcs.  paiti.ailarly  th,.  1',  „la.,  u,h,  and  (o  rcpr-.c 

and   (hat    tho   >a,r..d   truth,   ami    ,nin,..|,.s   r...or.l,Hl    an.|    s,.t   f,.r(h    r     ll,„ 

.  d^'.h";      •;■"'". ^'"'"  ""^  f'"""'^'*i--  '>f  <l-n,rislian  roli^on, 
^.I  of  Ih,-  eivl  an.l  -.,.,dc..as(i,.al  .,n,,Mmcnt   ,...,,.Mish,.d  in  (his  kin.,h„n 

J'/!'"  '"f""""'';-;  1>"  Pl'-'I".I  ■-•Milfv.      •'!,,  .(deration  of  whiel     a    I 

i^r  ":  "^  ''t;"'  '■'""■^^'"'  '''^  '■'■'■■"•^  "•  -  ^'"'•'-'^- '"" 

0^.  h..     nspoot.on    ,n   Pourt.    the  Pourf    doehu,.]    „„.-    ,,„,    ,ni.i...(.  1   (heir 
.nt,.nded  .sentence  to  (I...  foHowim..   vi..   to  l.e  imprison,.,!  ir   NVw^  (e     ,' 
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ni.Asi'in: vncs  \\iwm. 

fcr  -0/.  CHch,  (or  hi»  K«od  Iwhavimir  rluriii; 


■ell  in   lOtW.  an-l  two  ■iirotie» 

R.  V.  Vvtii  Antiil,  (I7rt:l)  I  NVm.  l»l.  A'Xt  ;  i  ."urn,  Eccl.  I.a«, 
0th  od.  386. 
An  informstion  wm  oxhil-il-.l  uki  mst  Ji.lm  Wilkrs  for  |.iil.h>|lmii;  mi 
obs.-.ni^  anil  impious  libel,  tcn.ling  to  vitiato  mA  conupl  llio  miii'l>  'nl 
mannors  of  his  MajeHt.y'«  Hnhjorts  ;  to  introduco  a  total  oontiini.t  ..i 
roligion,  mo<lp«fy,  and  virtu..  ;  to  l.l.iHphoinn  Alnii^lily  fioil  ;  iiii.l  (■. 
riiliculo  our  Saviour  ami  the  Christian  r.-liRion. 

H.  V.   WHko»,  (1768)   »  IJnrr    2.W7  ;    2  Wiln.  151. 
Jn  1817  Mr.  Wright,  of  Livorpool,  wiik  |.ro«.><utitl  at  v.)inru"n  I  tw  f.-r 

df-nying  thr  r.xistonro  of  a  futurn  lilV  ;    l.ut  tli.'  (.pmcm  ulion  vm  ;il>aii.l I. 

H.  V.  Wright,  (1817)  3  M.r.  :i8rt,  n. 
In  till'  name  y-'ir  William  llono  wuu  trio!  on  throo  sucoo  iv-  .1  iv  , 
Dr.cmm.r  18ti  ,  19th,  and  20th,  1817.  for  publinliinK  three  p;tr.MlJ.  -  ..„ 
the  Catechism,  the  lat.my,  and  the  Athanasian  Orne.1,  before  Abbott,  .1,, 
on  tho  first  day,  and  T.ord  Ellenboirou(?h,  O.J.,  on  the  other  two.  lie  w  , , 
on  each  occasion  ncquitto<l,  tho  lilwls  being  (wlitiial  attacks  on  the  (iov  .  n- 
mcnt,  and  not  written  with  any  inU'nt  of  ridiculing  the  comp.>.-iiti..ii, 
parodied. 

"The  Three  Trials  of  William  Hone,"  Lomlon,   1818. 
neflections  en  the  Old  Testament  may  amount  t«  bbwphemy. 

R.  V.  Ilrlheringlon,  (18tl)  5  Jur.  529. 
Quern  itah  was  foun<l  by  a  jury  in  1811  t«  be  a  blasphemeus  libel. 

R.  V.  Mn.roii.  (1811)  2  Townscnd's  Mod.  St.  Tr.  356. 
Hut  this  proseeutiiui  wot*  a  purely  vindiiti>e  one  l>y  Hotherinj,'b'ii.  ;im'I 
no  senten.T  was  ever  piw.sed.      Blackburn,  J.,  e.\pr.'S.^es  liis  di.sapprii\  il  ■■! 

this  finding  in 

R.  V.  IlhkUn.  (1868)  L.  R.  3  Q.  H.  37J  ;    37  I..  J.  M.  r,  s;i  , 
16  W.  I!.  803  ;     18  L.  T.  395  ;     II  fox,  C.  C.   19. 
Seulliwrll   was  eonvicled  of  blasphemy   in  .January,   1812.   f'lr  piiMi  liiiu" 
tlie  "Oriwle  "f  neason." 

r,aler  in  the  pamo  year  .\dains  was  tr|e<l   befnre  .Mr.  .lustice  Kr-Kiii-    it 


N(i.  2.'>  c.r  tho  .-aid  "  Oracb-  of  lie 


Mr 


(iloucester  A.ssizes  for  se 
convicted. 

At  thi'  .'iiune  Assl/.is  (lenri^e  .liicoli  Ifniynake  was  trieil  l)iriir 
Justircy  Erskine  for  oral  blaspbcruy.  It  appeared  tlial  he  liad  be.n  1-  - 
luring'  on  I'misrutiori  and  the  pcN>r  law.~i,  and  at  the  close  a  man.  ■  M 
to  have  been  sent  on  purpose  In  entrap  liini,  rose  and  said  :  "The  biim,  r 
has  been  speaking  of  onr  I'ulv  to  man  ;  lie  lias  notliin};  to  tell  a-  i-  !•■ 
,->ur  duty  to  Ood  i- "  Iloly.nl;.'.  b.^in-  thus  .hallenKed.  repliid,  "  I  cl.  n-' 
believe  there  is  smh  a  Ihinj^  a-s  a  (iod.  ...  1  wmild  liave  ilir  l>ii} 
served  a.s  they  serve  the  subalterns  place  liim  oil  half-pay."  Ibit  ilil\- 
oake  was  known  to  be  a  friend  of  .'^oulhwell's,  and  a  writer 
"Oracle  of  Rea.-on."  and  he  was  convie|.-d  and  sentenced  to  six  ti 
imprisonment. 

See  Trin}  nf  1/oli/nakr.  I,nndon,    |3I2. 

Falhir   Vlfliidir    retrhcristi,   a   monk.    •-■.•..;   Indiiltd   in   Ireland    i' 
for  having  contrmptuou.sly,  irreverently,  and  blaspliomously  burnt  :i 


111.-, 
iili-' 


I  s:,-i 
r„blo 


:::^:":.;t  :;;;:'..;:.;;:■-. j'—rr'v  ---:  •■— .  ^.....  > 

'"■  «•"•  «••   ..HIM  ..„lv     .,    1,  "'  "'  •"""'""  "'"   "'■■  '"•'"•i"" 

iipiiii.-.       Ih-  (l.d.-n.l.mt  w:w  luqu  ll.d 
/(.  V.   /;■/,/„<,■,■„/.  (1853)  7  Cox,  (J    ('    70 

.sV;."":;,:::,"' ;',;;:;''■  ^^7  '";'"^t"'  "^ "- ""-""".  sm,.,.,..  A,.i..,  ,,,.„, 
>.l;;i;:;;::  ::;h^^^^     < ;■-;—::  „r„;,w.,,, 

II-""-"'"-.  on  1       ,         i;—;  !•-... 'fth,.  Ho,.   Arthur  Bra.|l,,v, 

-••>  ■■  ••  ■  ••'•ii.v-  ...'::t  n::;;;;  1::';  r  r^;  :i':;:'::r;;::  ::7 - 

-nd  II...  .mtitviH,..-.!  ir,>h   l;C      X  ,^^    -'■'''  "'  '"■*  '"^""'"'  '•'>'"'--'• 

^^.w,.,.,o;;,,,;;;:i^;;,t:!;:;rS''''^'*^^         "• 
::l^':U t:;;:t:.;;;:  -:;:,^ :  r 

pl,.„,o„s  lih,.I.  '  "'    ""    ""■'-'^'"   r-I,.^„„-   «■,„  ,.  I,I,„. 

'\L'''"  "'  ''"'"'"■'■  "'"'  """''■  ''''""■'■  ^f-'''  -'"'  ""■'  «n,, 

M^''r:;n,ri:;'''::;;-,:;:'''r;r'7''%-';''<'-''^'"-"'^^ 
-.-  -..n...,  T:.;:tM:',;;:;:;,,:rMl:\:r:;;\;:r'":ri 

'-  tl-  publicatio,,.     s,.,.   ,5  (Cv    0    ('        -  ■■■;  '"   ":-""y  '■-P--.M- 

in-   .nul,,   not.   a,...o   „,,on   a   v     ,      (  ■'   hI  ■ ' -l^'"''     '*"''   "'•' =     ""• 

AH.,n.,.G.noran..,.,\,J  ;,;;:;';•  ;„,-;-.^;,;->'>'.-.   Ma,    M,   U,. 

For  otI„.r  ca..r,,  ,.f  hla=ph.,.;„y"„t  ,„„.. ,,.„,  „„ 

Traskc,  Case,  (I0|8)  ir..bar.,  :;30  ;    po.l.  ,,.    19.1. 
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4g4  nr.AsfffHMors  wnnns. 

R.  V.   Alwood.  (1618)  Pro.  Jnr.    421  ;    2  B-ll.   Abr.   78  ;    po.«, 

Tho  r!!mmnnw»,llh  v.   Tf,,ih,d.  A'.v,,W«,  and  olhors.  (1651). 

R.  V.  ririidn,,.  (1712)  <i)..(l  2  Str.  780. 

It    V.   //fl//.  (1721)  I  Str.    no. 

ratrrxons  Casr.  (18 (It)   1   Hr..wn   (S.i.t.li),  029. 

Rohinsnn's  Coir.  (ISC!)   »7<.  043. 

■  *  In  aid  of  th(>  coninion  law,  many  statnt«-s  hav««  at  dif- 
ferent times  beon  passed  to  punish  particular  species  of 
blasphemv.  Of  these  the  following  are  still  unrepealed  :— 
"Whatsoever  person  or  j.ersons  shall  deprave,  despise 
or  contemn  the  most  blessed  Sacrament  in  contempt  thereof 
bv  any  contemi)tuous  words  or  by  any  words  of  depraving' 
despising,  or  reviling,  or  what  person  or  persons  shall 
a<lvisedlv  in  anv  other  wise  contemn,  despise,  or  revile  the 
said  most  blessed  Sacrament,  shall  suffer  imprisonment  <.f 
his  or  their  bodies  and  make  tine  and  ransom  at  the  king  s 
will  and  pleasure."     (1  Kdw.  VI.  c.  1,  s.  1.) 

"  \nv    vicar   or   other    minister    whatsoever  that   shall 
,,reach,%leclare,  or  speak  anything  in   the   derogation   ..r 
depraving  of  the  Book  of  Common    Prayer,    or   anything 
tlierein  contained,  or  of  any  part  thereof,"  shall  on  con- 
viction for  the  iirst  offence  suffer  forfeiture  of  one  years 
nroHt  of  benefices  and  six  months'  imprisonment,  and  for 
the  second  offence,  one  year's  imprisonment  and  depriva- 
tion  and  for  the  third  oilVnce,  deprivation  and  imprison- 
ment for  life  :    or,  if    not  ben(>ficed,   for   the  first  oflencp 
imprisonment   for   one   year,  and  for  tin-  second  ofle.ue, 
iminiMmment  for  life.     (2  i^'  n  Kdw.  VI.  c.  1,  s.  2 ;  1  hliz. 

'Any  person  whatsoever,  lay  or  clerical,  wlm  "shall  in 
anv  interludes,  plays,  songs,  rhymes,  or  \n  other  open  woi.ls, 
declare  or  speak  anything  in  the  derogation,  depraving,  or 
despising  of  the  same  book,  or  of  anything  therein  con- 
tained, or  anv  part  thereof,"  shall  for  the  first  otlcnoe 
forfeit  one  hun<lred  marks,  for  the  second  offence  four 
hundred  marks,  and  for  the  third  offence  shall  forfcl  a! 
his   goods   and   chattels  to  the  king   and   be  imprisoned 
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for  life.     (2  &  3  Edw.  VI.  c.  1,  «.  3;  and  1  Eliz.  c    2 

s.  3.)  ■     ' 

These   provisions    are   applied   to  our  present  Jiook  of 
Comnion  Prayer  l)y  the  14  Car.  II.  e.  4,  s.  1. 

Every  person  ecclesiastical,  who  shall'  persist  in  niain- 
tannng  or  aflhnnng  any  doctrine  directlv  contrary  or 
repugnant  to  any  of  the  articles  agreed  on  in  the  Convo- 
cation holden  at  London  in  ir><i2,  shall  he  depriv..,l  „f  his 
livnig.     (13  Ehz.  c.  12,  s.  2.) 

The  statute  3  Jac.  I.  c.  21,  against  profanitv  in  sta-e- 
plays,  was    repealed  in   1843  hv  the  ({  A:  7  Vict    c    08 
s.  1.  ■        ' 

"If  any  person,  having  heen  educated  in,  or  at  anv  time 
mvuig  made  profession  of,  the  Christian   religion  within' 
this  realm,  shall  hy  writing,  printing,  teaching,  or  advise.l 
speakmg.  assert  or  maintain  that  there  are  more  (iods  than 
one  or  shall  deny  the  Christian  religion  to  he  tru,.,  or  the 
Holy  Scriptures  of  the  01,1  and  New  Testament  to  he  of 
•iivine  authority,"  he  shall,  on  conviction  l,v  the  oath  of 
two  or  more  credihle  witnesses,  he  deprived  "of  all  offices 
civil,  ecclesiastical,  and  military,  unless  he  renounce  his 
errors  within  four  months  from  the  date  of  his  conviction  • 
and  for  a  second  off.mce  he  shall  he  .leclared  unal.le  to  sue 
"1  any  Court  of  law  or  equity,  to  he  a  guardian,  an  executor 
<'!•  administrator,  to  take  any  legacy,  <,r  to  lu.ld  anv  ofli.-e 
and  shall  also  sutler  imprisonment  for  thre..    v.-ars      But 
information  must  he  given  on  oath  to  a  magistrate  within 
t«'"r  days  after  such  words  are  spoken,  and  the  prosecution 
>'inst  he  commenced  within  three  months  after  such  informa- 

t--   (0  ;^-  10  Will.  III.  c.  35  [c.  32  in  the  Statutes  at  Large  , 
as  iiiiieuded  hy  53  (ieo.  III.  c.  lliO.) 

But  this  statute  does  not  aflect  or  alter  ti.e  cnnnon  law  (/.'  v 

"'' •  ;ZZT     "'  '■'»*""'•    ^'''  ''■  "'"/'/'■"."'"".  1  IJ-  ^V  C.  -2.!;  1  St.  Tr. 

->.  ^.)  U,Mi-  Att..an,.  V.  Prarson,  3  M,,..-.  .it  pp.  a-*!).  105,  107  ) 
ltai,pea,stol,edireete.lrather  a«ai..st  upostasv  tlmu  Masphen.y. 
^0  far  us  we  are  aware,  there  ne^  or  has  been  a  ,.rose...tio»  aiuler  it) 
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possibly  because  the  punishment  for  the  first  offence  is  so  slight. 
"Advised  speakins"  probably  means  words  spoken  deliberately  .^us 
opposed  to  "a  casual  expression  dropped  in.ulvertently."  (Ke.! 
lUalh  V.  lUmla;  15  Mooro,  1'.  C.  C  80;  Brodrick  &  Freniantle,  at 
p.  231.) 

By  the  Burial  liiiws  Aniemliiient  Act,  18H0  (43  k  44 
Vict.  c.  41,  s.  7),  any  person  who  shall  at  any  burial  nnd.  r 
the  Act,  "  nndev  colour  of  any  religious  service  or  other- 
wise, in  any  clnirchyara  or  graveyard,  wilfully  eiuleav*  ur 
to  bring  into  contempt  or  oblociuy  the  Christian  religion, 
or  the  belief  or  worship  of  any  church  or  denomination  of 
Christians,  or  the  members  or  any  minister  of  any  siuli 
church  or  denomination,  or  any  other  person,  shall  b.' 
guilty  of  a  misdemeanour." 

Hiiesif  and  Blasplitinii. 

Herksv  and  Blasi'UKMY  are  entirely  distinct  and  different  tliinf;>, 
both  in  their  essence  and  in  their  legal  aspect.  Orisinally,  both  were 
ecclesiastical  oll'.nces  not  cognizable  in  the  secular  Courts.  Th.n 
statutes  were  passed  under  whiih  both  became  n-im.H  punishaMe 
in  the  ordinary  law  Courts.  Now  heresy  is  once  more  a  pur.ly 
ecclesiastical  otVence,  punishable  only  in  the  clergy  ;  while  blaspluiuy 
is  the  technical  name  for  a  particular  offence  against  the  Stale. 

Heresy  {cu,>(,ni,  from  alpfonai,  I  choose  for  myself)  is  the di'lib.  rab 
selection  and  adoption  of  a  particular  set  of  views  or  opiniiMis,  wlii.li 
the  majority  consider  erroneous.  To  persist  in  the  tenet  of  .\uiir 
choice  after"  its  error  and  its  injurious  tendency  have  b.vn  pointr,! 
out  to  you  was  regarded  as  a  shi,  and  the  obstinate  lieielie  wliu 
refused  to  recant  was  bidden  to  do  ju'iiance  for  the  j^ood  of  his  ^nlll. 
Blasphemy,  on  the  other  hand,  is  a  crime  against  the  peac  ;n.a 
good  order  of  society  ;  it  is  an  outrage  on  men's  religious  f.rlini--. 
tending  to  a  breach'of  the  peace;.  The  word  necessarily  involv.  -  m 
intent  to  do  harm  o  to  wound  the  feelings  of  others,  for  it  is  d.nv,  .1 
from  ii\a-roi,  I  hui,  and  ./-w.',  1  sp.vdv,  and  d.-uotis,  tlienlmv, 
"  speaking  so  as  to  hurt." 

At  common  law  heresy  was  no  crime.  Tlu!  secular  Courts  look 
no  cognizance  of  any  man's  religious  opinions  ;  and  indeed  l«fure 
the  days  of  Wiclit  heretics  were  scarce.     Towards  the  end  of  the 
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fourteenth  century,  however,  heresy  came  to  be  regarded  as  a  crime 
punishable  with  death,  and  Acts  were  passed  in  the  reigns  of  Henry 
IV.  and  Henry  V.,  which  condemned  all  heretics  to  be  burnt  alive 
and  gave  the  clergy  tiie  power  of  defining  heresy  just  as  they  please.  l' 
This  state  of  things  lasted  till  the  reign  of  Henry  VIII.,  when  the 
law  was  rendered  in  some  particulars  less  severe.  Under  Edward 
VI.  there  were  but  two  executions  for  heresy.  Mary  restored  the 
old  system  for  a  short  iKjriod,  during  which  about  300  persons  were 
burnt. 

But  by  the  1  Eliz.  c.  1,  s.  6,  all  statutes  relating  to  heresy  were 
repealed,  though  somehow  two  men  were  burnt  in  her  reign  and 
two  under  .lames  I.  "At  this  day,"  says  Sir  Edward  Coke '"no 
person  can  be  indicted  or  impeached  for  heresy  before  any  temporal 
judge,  or  other  that  hath  temporal  jurisdiction."  (12  Rep  57  )  Bv 
the  29  Car.  II.  c.  'J,  s.  1,  the  writ  dr  hceretko  comhnreml'o  was 
abolished  ;  but  s.  2  of  the  same  Act  expressly  provides  "  that  nothing 
111  tins  Act  shall  extend,  or  be  construed  to  take  away  or  abridge 
the  jurisdiction  of  I'rotestant  archbishops  or  bishops,  or  any  other 
judges  of  any  Ecclesiastical  Courts,  in  cases  of  atheism,  blasphemy 
heresy,  or  schism,  and  other  damnable  doctrines  and  opinions,  but 
that  they  may  proceed  to  punish  the  same  according  to'  his 
Majesty's  ecclesiastical  laws,  by  excommunication,  deprivation, 
degiadation,  and  other  ecclesiastical  censures,  not  extending  to 
death,  in  such  sort,  and  no  other,  as  they  might  have  done  before 
the  making  of  this  Act,  anything  in  this  law  contained  to  the  con- 
traiy  ui  anywise  notwithstanding."  By  the  53  Geo.  III.  c.  127,  s.  3, 
It  is  enaoU'd  that  "  no  i>ersoii  who  shall  be  pronounced  or  dedared 
excommunicate  shall  incur  any  civil  penalty  or  incapacity  whatever, 
111  consequence  of  such  excommunication,  save  such  imprisonment' 
not  exceeding  six  months,  as  the  Court  pronouncing  or  declaring 
such  person  excommunicato  shall  direct." 

These  enactments  are  obsolete ;  but  they  were  better  repealed. 
No  case  is  reported  of  any  layman  having  been  prosecuted  for  heresy 
since  KilO.  And  indeed  there  is  considerable  authority  for  holding 
that  at  the  present  day  the  Ecclesiastical  Courts  no  longer  possess 

any  criminal  jurisdiction  over  lavmeii.     In  nurdn-  v    3 

Ciuteis,  827.  May  31st,  1844,  Sir  H.  .Tenner  Fust  says:  "As against 
aviiien,  whatever  may  be  the  nature  of  the  charge,  undoubtedly  the 
Court  has  no  jurisdiction  to  entertain  a  criminal  suit."  And  though 
lour  years  earlier  a  criminal  suit  was  commenced  against  a  layman 
for  an  incestuous  marriage.  Dr.  Lushington  contented  himself  with 
pronouncing  the  marriage  null  and  void,  which  was  clearly  within 
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his  power,  ami  did  not  imi.ose  any  punishment  or  penance  on  the 
defendant.  ( II  oo.h  v.  ]V<>o,l>i,  ii  Curt.  .516,  July  18th,  1840.)  And 
in  Phillimo)r  v.  Mwhoii,  1  P.  D.  481,  Lord  Penzance  says :  "  Speak- 
ing generally,  and  setting  aside  for  the  moment  all  questions  as  to 
the  clergy,  it  cainiot,  I  think,  he  douhted  that  a  recurrence  to  the 
punishment  of  tlie  laity  for  the  good  of  their  souls  hy  Ecclesiastical 
Courts,  would  not  ho  in  harmony  with  modern  ideas,  or  the  position 
which  ecclesiastical  authority  now  occupies  in  the  country.  Nor  do 
1  think  that  the  enforcement  of  such  powers,  where  they  still  exist, 
if  they  d»  c.iixt,  is  likely  to  benefit  the  community." 

This  much  is  quite  clear  at  all  events— that  no  Ecclesiastical  Court 
can  any  longer  proceed  against  a  layman  for  mere  iwiuim/ormitii. 
By  the  4th  section  of  the  'I'oieration  Act  (1  William  &  Mary, 
c.  18),  no  Dissenter  shall  he  prosecuted  in  any  Ecclesiastical  Court 
for  or  hy  reason  of  his  nonconformity  to  the  Church  of  England. 
And  although  hy  s.  17  it  was  provided  that  the  heneiits  of  the  Act 
should  not  extend  to  Unitarians,  this  exception  was  repealed  in  IHl:? 
hy  the  statute  rtii  (ieo.  III.  c.  160.  AVitli  respect  to  dissenting 
ministers,  however,  one  relic  of  the  past  still  lingers.  By  s.  i>  of 
52  Geo.  III.  c.  155,  any  justice  of  the  peace  may  call  on  the  minister 
of  "  any  place  of  religious  worship  certified  "  under  that  Act  to 
make  a  declaration  to  the  following  effect :— "  I  am  a  Christian  an.i 
a  Protestant,  and  as  such  I  believe  that  the  Scriptures  of  the  Old 
and  New  Testament  contain  the  revealed  will  of  God,  and  I  receive 
the  same  as  the  rule  of  my  doctrine  and  practice."  It  is  improbable 
that  any  justice  of  the  peace  is  aware  at  the  present  moment  that  hn 
possesses  tliis  power;  still  less  probable  is  it  that  he  would  •  vtr 
exercise  it.  The  section  applies  only  to  ministers  of  chapels  certillt  il 
under  the  r,-l  Geo.  111.  c.  155,  and  very  few,  if  any,  dissenting' 
chapels  are  now  certil'it^d  under  that  Act :  they  are  all,  we  believe. 
"  registered  "  under  the  subsecpient  and  more  comprehensive  Act, 
18  &  li>  Vict.  c.  Hi.  an  Act  which  applies  to  Jews,  Itouian  Catholics, 
and  every  other  denomination  and  which  reiiuires  no  declaration  of 
any  kind.  Still,  it  is  wrong  that  a  justice  of  the  peace  should  liav.' 
the  power  to  impose  such  a  test  on  anyone,  and  the  section  should 
be  repealed  forthwith. 

Even  over  clergymen  of  the  I'lstablished  Church  the  power  of  the 
Ecclesiastical  Courts  on  (juestions  of  heresy  is  very  limited.  Tin' 
judgment  of  the  Privy  Council  (including  the  then  Archbishop  of 
Canterbury),  in  the  case  of  the  llev.  liowland  Williams,  Febrmuy  8. 
lHt)4,  decided  that  it  is  not  an  eccKsiastical  olTence,  even  fur  tlie 
clergy,  to  dispute  the  dates  and  authorship  of  the  several  Books  ..t 
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tho  01.1  ftnd  New  Testaments,  to  deny  that  the  whole  of  the  Holy 
Scn,,turea  was  written  under  the  inspiration  of  the  Holy  Spirit  to 
reject  parts  of  Scripture  upon  their  own  opinion  that  the  narrative 

L'v  ZtM  '""■-';'''  \"  ''"'■'^"'■^  ^'''''^'■'  ^°  ""'J^  ^^  "'  because 
th  y  th  nk  then,  ev.lently  wrong,  so  long  .s  they  do  not  contradict 

an^  doctnne  laul  down  m  the  Articles  or  Formularies  of  the  Church 

18<4)  2  Moore.  P.  C.  C.  ,N.  S.>  375;  Brodrick  &  Fremantle.  247 
(jorham  V.  B,Hhnp  of  I:    7-t,  (1850) /t.  64  ) 

Vou^f^:  T'Tr''  I"'  ''"'"*''' '"''  '^'^"'«  '^'^""8 "'«  Ecclesiastical 
Cou  ts  hat  no  blasphemous  publication,  which  is  punishable  in  the 
secular  Courts,  can  be  taken  cognizance  of  in  the  ecclesiastical  For 
«here  the  common  or  statute  law  giveth  remedy  in  foro  seculari 
(Whether  the  matter  be  temporal  or  spiritual)  the  conusance  of  that 
cause  belongeth  to  the  King's  temporal  Courts  only."  (Coke  upon 
L.ttlet-m,  9(,  b..  1  see  Phi'Mmore  v.  ^racho„,  1  P.  D.  481.)  h  Ze 
It  IS  only  over  bla  ,.i,emous  libels  not  punishable  by  the  common  bw 
or  under  any  statute  that  the  Ecclesiastical  Courts  can  have  anv 
J..n8d,ction  at  all.     (drl's  Cane,  2  Str.  789  ;  1  Barnard.  29 )     The 

lajmen         The  canon  law  forms  no  part  of  the  law  of  England 
"nless  ,   has  been  brought  into  u.e  and  acted  upon  in  this  country  • 
the  burden  of  provmg  which  rests  on  those  who  affirm  the  adoption 
o  any  portion  of  .tin  England."     (Per  Lord  Denma-,  C.J    in  TA. 

:f;,f''''i"'V  ^r^"'' ^^^'^^  ^'^'^  1736)  Cases  temp.  Han.Xke, 
.'7  .  .6  See  \ear  Book,  34  Hen.  VI.  fo.  38  (1459) ;  Prisot,  c.  T  • 
J.tzh.  Abr.  quare  nnp.  89;  Bro.  Abr.  qu.  imp.  12.)  Hence  the 
;.ce  esiastK.il  Courts  have  no  concurrent  criminal  jurisdiction  over 
'l-els;  and  their  jurisdiction,  by  way  of  civil  proceeding  for 
'le  amation,  was  expressly  taken  away  bv  the  18  &  19  Vic.  c   41 


lilaxithfiny. 

I. 

So  much  for  the  ecclesiastical  oflfence  of  Heups.  ^  e  come  now 
t"  tl>e  law  relatmg  to  Bi,as.>„kmv  How  are  the  secular  Courts 
concerned  in  such  a  matter  at  all  ? 

The  answer  in  former  days  was  c'a.u  and  obvious.      The  secular 

s'th  ""-t    '?.'  ''^  P"""'  '''-Pj-nous  libels  for  the  same  rson 
as  the^  aid  m  the  case  of  any  ot».er  libel,  viz.,  in  order  to  prevent  a 
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disturbance  of  the  peace.  Blasphemous  preaching  and  writing  led 
to  .langerous  outbreakb  of  fanaticism,  and  the  State  had,  therefore, 
a  direct  interest  in  their  suppression. 

This  was  the  point  decided  in  the  Star  Chamber,  m  Truths  Cne 
(11518),  the  earliest  reported  decision  on  the  subject.     The  defendant, 
John  '.'raske,  was,  in  the     ord    of  the  report,  "  a  minister  thi.t  held 
opinion  that  tbe  Jewish  Sabbath  ought  to  be  obsr  ved,  and  not  ours, 
and  that  we  ought  to  abstain  from  all  manner  of  swine's  flesh. 
Bei  ig  e  wimined  ujion  these  things,  he  confessed  that  he  hid  divulged 
these  -pinions,  and  had  laboured  to  bring  as  many  to  his  opinion  as 
he  could.    And  had  also  written  a  lettr-  to  the  king,  wherein  he  did 
seem  to  tax  bis  Majesty  of  hypocrisy,  and  did  expressly  inveigh 
against  the  Bishops  High  Commissioners,  as  bloody  and  cruel  in 
their  proceedings,  against  him  and  a  Papal  Clergy.      Now  he,  being 
called  «>r  t.'nm,  was  sentenced  to  tine  and  imprisonment,  not  for 
holdin"  ihose  opinions  (for  those  were  examinable  in  the  Ecclesias- 
tical Courts  and  not  here),  but  for  making  of  conventicles  and 
factions  by  that  means,  which  may  tend  to  sedition  and  commotion, 
and   for   scandalising    the    king,   the    bishops,   and   the  clergy." 
(Ilobarfs  Reports,  £.i().) 

In  the  same  vear  (ICIH)  there  was  a  similar  decision  in  theKmgrf 

Bench    in  .Wrnod's  r„x,-,  Cro.  Jac  421  ;  2   Roll.  Abr.  78.      The 

language  complained  of  in  that  case  sounds  to  us  now  very  harmless  : 

it  was'aimed  chiert\  at  the  prevailing  mode  of  worship  :— "  The 

religion  now  professed  is  but  fifty  years  old :  preaching  is  but  prating'. 

prayer  once  a  day  is  more  edifying."     The  Court  at  first  (in  Ea^t.r 

Teri.i)  d.iubted  if"  they  had  jurisdiction,  as  the  words  did  not  cleaily 

tend  to  a  breach  of  the  peace.     The  Attorney-General,  Sir  Henry 

Yelverton.  thought  the  case  ought  to  go  before  the  Ecclesiasti.-nl 

Court  of  High  Commission.     (Croke,  .Tae.  421.)      But  the  Kin-s 

Ijciich  in  Michaeiiiias  Term  decided  that  the  indictment  lay  ;  "  f^i- 

these  words  are  seditious  words  against  the  State  of  our  Cluncli  iiii.l 

against  the  peace  of  the  Realm,  and  although  they  are  si.iiiitml 

w")rds,  still  they  draw  after  them  a  temporal  consequence— viz..  llio 

disturl)ancc  of  the  peace."     (2  Rolle's  Abridgment,  78.) 

The  next  decision  that  we  have  on  the  subject  is  R.  v.  7'.(///.'C. 
(lt!7())  1  \entr. 2!t:i  :  3  Keble,  (■.07,  ()21 ;  Trenmyne's  Entries,  p  'i-Jf.. 
This  case  contains  the  celebrated  ilictiim  of  Sir  Matthew  Hale, 
that  "  Cliristianity  is  parcel  of  the  laws  of  England,"  a  phrase  tiial 
is  very  often  quoted,  and  has,  we  think,  been  misunderst.iod.  Let 
us  first  look  at  the  facts  of  the  case  which  was  before  him,  for  il  is 
most  unfair  to  learned  judges  to  seize  on  one  line  of  a  judgiii 
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force  it  from  its  context,  and  treat  it  as  a  general  pm position  of 
alpstraet  law  to  he  pushed  to  all  extremes. 

Taylor  nvhs  proved  to  have  preached  aloud  and  persistently  in  the 
market-phuf  at  (luildford  words  of  which  the  following  are  a 
sample:-"  Hdigion  is  a  Cheat,  and   I'rofession  is  a  Clo'lik    and 

they  are    both    cheats All  the  Earth  is  mine,  and  1  am   a 

lungs  Son;  my  Father  sent  me  hilhtr,  and  made  me  a  Fisher- 
man to  take  \ipers,  and  I  neither  fear  God,  Dev'i  nor  Man-  I 
am   a    Yor.nger    Urothor    to   Chiist,    an   Angel    of    ({„d.  Xo 

Man  f.mrs  Go.l  hct  an  Hypocrite Christ  is  a  Bastard. 

God  dam.  and  confound  al    your  Gods,"  Ac      The  intoriuation, 

winch  u  set  out  in  full  in    Tremayne's  Entries,  p.  iJ-2fi.  alle-ed 

anion-  Dther  tlungs,  that  these  words  tended  to  destrov  ChrisUan 

goverii-ient   and  society.      It  was  no  doubt  argued  on  hehalf  of 

laylor,  as  it  was  m  the  earlier  case  of  Atwood,  that  the  offence  was 

la.nishab'o  only  in  the  spiritual  Court.     But  "  Hale  said  that  siu-h 

kmd  oi   wicked,  blasphemous  words  were     , ot  only  an  offence  to 

'■od  f.nd  vMbcrion.  but  a  crime  against  the  laws,  state,  and  -overn- 

i.Jint,  and  therefore  punishable  in  this  Court  ;  for  to  say  IJeligion 

IS  a  cheat  is  to  dissolve  all  those  obligations  whereby  the  civil 

..oci.3ti(..s  are  preserved;   and  Christianity  is  parcel  ot  the  laws  of 

I'.M-Iand,  and   therefore  to  reproach  the  Christian  religion  is    to 

^peak  in    subversion     .f   the;   law."     (1   Ventris,  'ifW.)     Or,  as  the 

judgment  is  more  briuly  given  in  the  report  in  3  Keble,  at  p.  GG7 — 

•llule,  C..T.      These   words,    though   of   ecclesiastical    cognizance, 

yet  that  •  Itfhgion  is  a  cheat,'  tends  to  dissolution  of  all  government 

and  ther.'fore  punishable  here,  and  so  of  contumelious   reproaches 

of  (iod  or  the  Religion  established." 

Wiien  we  consider  the  datt;  at  which  this  judgment  was  delivered 
<l"l7(v,and  remember  how  mighty  a  part  religious  fanaticism  had 
l'l.'.>ed  in  the  social  disturbances  of  tlu>  earlier  part  ot  the  century 
It  cannot,  we  think,  be  said  that  the  decision  in  7',(///„r-»  Case  wa.s 
wrong  either  in  fact  or  in  law.  The  concluding  setitenco,  as  reported 
i!i  \entris.  is  undoubtedly  too  wide.  It  should  have  heen  limited 
'and  probably  was  by  the  Chief  .Justice)  to  ".s«.//  kind  ofblaspLemous 
words'  as  the  prisoner  was  charged  with  uttering.  The  earlier 
part  of  the  judgment  is  expressly  so  limited. 

V.-t  the  .liiium  at  the  end  of  the  judgment  of  Hale,  ^'..I.,in  Ventris' 
■''I'ort,  has  constantly  been  misconstrued  into  a  wnera!  .and  abstract 
inoposition  of  law,  as  though  the  Chief  Justice  had  s;ud,  in  syllo-isti;; 
tiirin, —  '      " 

•  T,.  disparage  any  part  of  the  law  of  England  is  a  crime. 
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"  Christianity  is  a  part  of  the  law  of  England. 

"  Therefore  to  disparaRe  Christianity  is  a  crime." 

But  Hale,  C.J.,  would  K-  iself  have  been  the  Urst  to  deny  the 
major  premiss.  "  For,"  as  the  Commissioners  on  Criminal  Law- 
remarked  in  their  Sixth  Report  (M-v  3rd,  1841,  p.  83) :  "  It  is  not 
criminal  to  speak  or  write  either  against  the  common  law  of  England 
generally,  or  against  particular  portions  of  it,  provided  it  he  not 
done  in  such  a  manner  as  to  endanger  the  puhlic  jieace  hy  exciting 
forcible  resistance."  See  also  .Jefferson's  Letter  to  ^lajor  Cartwright, 
published  in  Cartwrighfs  Life  and  Correspondence.  It  is  a  fact, 
no  doubt,  that  Christianity  is  the  religion  of  the  church  which  is  by 
law  established  in  this  land ;  but  it  does  not  follow  that  to  attack 
Christianity  in  peaceable  and  temi)erate  language  is  or  ever  was  a 
crime.  What  the  Court  intended  to  decide  in  TuiilorH  Ca»e  was 
simply  this  :— "  These  words  are  not  only  a  sin  ;  they  are  also  a 
crime.  They  are  punishable  in  a  temporal  Court :  for  they  tend  to 
subvert  the  established  ordor  of  things,  of  wbicli  Christianity  is  a 
part,  and  are  therefore  dangerous  to  the  State.  Tliey  are  in  fait 
seditious."  And  as  though  to  m.''-e  the  grounds  of  their  decision 
clear  beyond  all  doubt  the  Court  condemned  Taylor,  as  part  of  his 
punishment,  to  stand  in  the  pillory,  both  at  Westminster  Palace- 
yard  and  also  at  Guildford,  where  he  spoke  the  words,  with  a  paper 
fixed  to  his  head  with  these  words  written  on  it  in  large  letters  :— 
"For  Blasphenums  Words  tending  to  the  Subversion  of  all 
Government."     (Tremayne,  22(5 ;  3  Keble,  621.) 

This,  then,  is  the  first  stage  in  the  development  of  our  law  of 
libel.  The  State  steps  in  to  suppr.ss  harangues  which  endanger 
the  peace  and  good  order  of  society.  The  substance  or  matter  of 
the  harangue  is  comparatively  immaterial ;  the  "  secular  arm  "  is 
only  concerned  with  its  political  consequences. 

To  one  charge,  therefore,  which  has  been  brought  against  our 
law  as  to  blasphemy,  it  is  not  amenable,  at  all  events  in  this  its 
earliest  form.  It  does  not  "take  the  Deity  under  its  protection." 
It  does  not  attempt  to  "  avenge  the  insult  done  to  God."  Tlic 
offender  is  punished  for  his  offence  against  his  fellow -men,  not  fm- 
his  offence  against  (iod.  No  ju<lgn  and  jury  ever  tried  a  man  for  a 
sin  that  was  not  also  a  iniiw.  As  Erskine,  J.,  said,  in  sentencing' 
Holyoake  in  1842:  "The  arm  of  the  law  is  not  stretched  out  tn 
protect  the  character  of  the  Almighty ;  we  do  not  assume  to  be  the 
protectors  of  our  God,  but  to  protect  the  people  from  such  indec.  nt 
language."  Very  similar  words  were  spoken  by  Mr.  Justice  Ashurst 
in  passing  sentence  upon   Williams,  who    was    tried    in  1797  for 
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publifihing  Paine-H  "  Aro  0.  Reason":  "Although  the  Almighty 
.lo€8  not  stand  in  need  of  the  feehle  aid  of  mortals  to  vindicate  His 
honour  and  law,  it  is.  nevertheless,  fit  that  Courts  of  judicature 
should  show  their  ahhorrence  and  detestation  of  people  capal.le  of 
sending  nito  the  world  such  infamous  an.l  wicked  hooks.  Indeed 
ail  ofTencos  of  this  kind  are  not  only  offences  to  (iod,  hut  crimes 
against  the  law  of  the  land,  and  are  punishahle  as  such,  inasmuch 
MS  they  tend  to  destroy  those  ol)iigations  wherehy  civil  society  ig 
hound  together.  And  it  is  upon  this  ground  that  tiie  Christian 
rehgion  constitutes  part  of  the  law  of  ^:n^'lalld."  (-iW  How.ll's 
State  Trials,  p.  714.) 

So,  in  18!W,  Alderson,  J}.,  told  the  jury,  in  (Sathnn,),',  (\,»,;  2 
Lewin  C.  C.  at  p.  25 1,  that  "  a  person  may,  without  being  liable  to 
prosecution  for  it,  attack  any  sect  of  the  Christian  religion,  save 
tlio  estabhshed  religion  of  the  country;  and  the  only  reason  why 
(lie  latter  .s  in  a  different  situation  from  the  others,  is  bec^ause  it  is 
tlie  form  established  by  law.  and  is  therefore  a  part  of  the  con- 
stitution of  the  country.  In  like  manner  and  for  the  same  reason 
any  general  attack  upon  Christianity  is  the  subject  of  criminal 
prosecution,  because  Christianity  is  tlie  established  religion  of  the 
country."  And  he  directed  the  jury  to  ac(iuit  the  prisoner  if  they 
tliought  the  hbel  "  was  merely  an  attack  upon  tiie  Roman  Catholic 
(imich  "  (see  ante,  p.  158).  This  ruling,  while  it  clearly  states 
the  .^rounds  on  which  the  law  against  bla.piiemy  was  supported 
shows  with  equal  clearness  how  one-sided  was  its  operation. 


II. 

Hut  with  the  eighteenth  century  comes  a  new  development  in  this 
iMi.n.h  of  the  law.  In  the  case  of  7.'.  v.  Wooht.m,  (172!»)  Kitz"  (14  • 
1  iJanuud.  1«2,  2(i(; ;  2  Str.  832,  the  Court  of  King's  Bench.^while 
l|...fess,ng  to  follow  /.'.  v.  7«y„r.  greally  extende.l  the  principle  of 
that  .lecisicn,  making  criminal  liability  depend  on  the  heretical 
.Inuactcr  of  the  r.pinions  expressed.  Woolston  was  a  Fellow  of 
S.'i.iev  toilege,  Cambridge,  who  had  published  six  "  Discourses  on 
tlu'  Miracles  „f  our  Saviour,"  urging  that  tbey  were  n„t  to  be 
tHken  literally,  but  allegorically  or  mystically.  His  arguments, 
M  were  conveyed  in  most  forcible  language,  gave  great  offence 
to  the  bishops,  and  Woolston  was  prosecuted  and  f,n.nd  guilty 
in.  maictuieiit  against  him  contained  an  express  allegation  that 
these  discourses  were  published  "with  an  intent  to  vilify  and 
^subvert   the  Christian   religion-  (see  the  report  in  Fitzgibbon)- 
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hence  the  verdict  of  the  jury  iimounti-d  to  a  riiuUiiR  (prnhnbly 
erroneous)  thiit  8uch   was   WooUton's  intoiit.      His  cmiiHul,  Dr. 
Worluy,  iiDved  in  iirreHt  of  judgment  that  thtiwj  disi-ouisuH  dul  not 
iiiuount  to  a  libel  uiion  Christiunity,  since  the  Scriptures  were  not 
denied  ;  that  tho  ofTuneo  w.is  of  ecclesinBtieiil  foKni/an.-u  :  th.it  tlif 
defendant  Hhould  hiive  heen  i)roceeded  iiKninnt  ui«>n  the  htiil.  U  A  1(» 
Will.  HI.  c.  !V2;  and  he  was  preiiared  to  H»  further  and  ar^iie  Lhai 
even  thouRh  the  book  was  a  lilwl  upon  Christianity,  y«'t  Hieconnnon 
law  had  not  cognizance  of  such  an  offence,  when  he  waH  stopped  l.y 
the  Court,  Raymond,  C.J.,  declaring  on  the  authority  of  Ta !,!.., ■:■< 
C -an,  ( 1   Ventria,  tWi ;  3  Kehle,  (507  >,  that  " Christianity  ni  general  is 
parcel  of  the  common  law  of  England,  and,  therefore,  to  be  pro- 
tected by  it.     Now  whatever  strikes  at  tl-e  very  root  of  ('hristianit.\ 
tends  manifestly  to  a  dissolution  of  the  civil  government.     So  i\vM 
to  say  an  attemi)t  to  subvert  the  established  religion  is  not  punish- 
able bv  those  laws  upon  which  it  is  established  is  an  absurdity.     1 
would' have  it  taken  notice  of  that  we  do  not  nieddii!  with  any 
differences  in  opinion,  i.nd  that  we  interpose  only  where  the  v.  r.\ 
rcot  of  Christianity  itself   is  struck  at,  as  it  plainly  is   by  tin. 
allegorical  scheme,  the  New  Testament,  and  the  whole  relation  of 
the  life  ami  miracles  of  Christ  being  denied:  and  who  can  find  tlii- 

allegorV.'" 

Similarly,  in  1708,  when  a  man  called  Head  was  indicted  fm 
publishing  an  obscene  libel.  Chief  Justice  Holt  oxi.i« sse.l  a  stron- 
opinion  that  such  a  publication  was  a  purely  ecclesiastical  offence, 
not  punishable  in  the  temporal  Courts.  (Fortescue,  !>8;  11  Mod.  \\^l.^ 
Rut  afterwards  m  CiirV»  dx,'  (1727:  1  Barnard. 'i'.t;  2  Str.  7HHi, 
the  judgment  of  Hale,  C.J.,  in  '/V"""  '''""  '^^'^'^  '^'^e*'-  "'"I  I'" 
Court  of  King's  Bench  decided  that  an  obscene  libel  was  "punii^li- 
able  at  common  law,  as  an  offence  against  the  peace,  intending  m 
weaken  the  bonds  of  civil  society,  virtue,  or  morality  :  "  the  Chn  f 
.lustice  giving  his  judgment  somewhat  guanledly  :  "  If  it  reflects  .m 
religion,  virtue,  or  morality,  if  it  tends  to  disturb  the  civi"  order  «  t 
society,  I  think  it  is  a  temporal  offence  "  (2  Sir.  VM)). 

The  same  law  was  laid  down  in  171»)  by  Hawkins,  in  bis  •'  I'l.  >> 
of  the  Crown,"  Book  I.e.  .-i :—"  Offences  of  this  nature,  beran-o 
they  tend  to  subvert  all  religion  and  morality,  which  are  tin 
foundation  of  government,  are  punishable  by  the  temporal  judp  > 
with  fine  and  hnprisonment."  So  in  summing  up  to  the  jury  m 
the  Irish  case  of  li.  v.  Fulher  Wuhcrini,  (185,'))  (7  Cox,  C.  ('.  ^i 
p.  84 >,  (ireene,  B.,  told  them  that  there  could  bo  no  doubt  that  tbp 
act  complained  of— burning  a  Bible  in  public— was  "  one  of  -niv« 
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md  BerioiiH  nature,  and  amounU  by  the  law  o(  th..  land  to  a 
crinunul  offence.  It  has  l.een  truly  stated  to  you  that  the  Christian 
reh«ion  ih  part  and  parcel  of  the  law  .,( this  land.  Any  i.t.hhVatinn 
..r  any  conduct  tending  to  hriuR  Christianitv  or  the  (  hristian 
reliRU.n  nito  .liHre«pect,  or  expose  it  to  hatred  or  .;oi.to.npl.  in  not 
o.ily  comnutt.nR  an  offence  a«ainHt  the  nmjenty  of  Gd,  |,ui  is  in 
violation  of  the  common  law  of  the  lan<I.  Anions  th.,  ,vavs  in 
which  tliat  offence  umy  l«  rommilte.I  is  hy  exiKminj;  the  WoVd  of 
<.'..l.  or  any  part  of  it.  to  ohlo.,uy  or  hatre.l.  The  hishest  authorities 
have  lai.l  down  the  law  in  that  way,  Ix.lh  ancient  a.id  modern  " 

And   the  ,leci«on  in  /;.  v.  \Vo„Ut,m  was  followed  again   in  the 
n.netee..th   century   in   a  civil   case,  <;„n,n   v.  MUhnun,,  ,lM.i7) 
L  R.  2  Ivx.  2H0;  3(!  L.  J.  Kx.  VH  ;  ir,  W.  \\.  ir,Q.  ir,  L.  T    "M)  in 
which  the  Court  of  Exchequer  decided   that   the  defendant  was 
justihed  n.   refusing  to  carry  out  a  contract  to  let  certain  room, 
hecaure  the  plaintiff  pro|...sed  to  deliver  in  them  lectures  the  titles 
|>f  two  of  which  were  advertised  as  follows :-"  The  Char.iHer  and 
IcnchinRs  of  Christ;  the  former  defective,  the  hitter  mislfading- " 
'The  Bible  shown  to  he  no  more  inspired  than  any  other  Iwok  " 
Ihe  action  was  trie<l  in  the  Passage  Court  at  Liverpool,  nn.?  the 
Recorder  directed  the  verdict  to  be  entered  for  the  .lefendant  hut 
;:ave  the  plaintiff  leave  to  mo-,    the  Court  of  Exchequer  to  enter 
tlie  verdict  for  him,  the  damages  being  contingently  assess,.,!  at  10/ 
on  each  count.     The  plaintiff  acc.rdingly  moved  .:,■  ,„„„■  for  a  rule 
"'w  m   pursuance  of  the  above   leave.     The  hctures  never   were 
.hl.med,  and  the  proixisitions  inten.led  to  be  maintained  in  them 
o.uld  hardly  have  been  expressed  on  the  placards  in  less  offensive 
In.guage.       Yet   Kelly.    C.iJ.,    held    that    it    was   clear   from    the 
advertisements  that  the  lecturer  was  going  to  attack  Chiisiiaiiiiv  in 
^'eneral,  and    that  to  do  this  publicly  was  clearly  hiaspb.  n.v  at 
common  law.     Baron  Bramwell.  on  the  other  han,l.  reiie.l  on'  the 
.^tatute!/  A  10  Will.  III.  c.  82,  s.  1.  Uie  Recor,ler  having  .l.-cite.I 
trom  the  plaintiff  at  the  trial,  as  appears  from  the  report  in  the 
..^«-   limes,  that  he  had  been  educated  in  the  Christian  religion 
i>iit  at  the  end  of  his  judgment  the  learned  Baron  seems  t-.  abamlon 
tins  ground  and  to  admit  that  possibly  the  intende.l  l,aur,.s  were 
not  positively  criminal,  in   the   sense  of  being   indictable,  while 
niaintaiiung  that  they  were  still  unlawful  as  being  cont,..  ho,,.,, 
"';"•"«.     This.no  doubt,  is  a  solid  disth.ction  in  nmnv  cases:  but 
vUh  nil  respect  we  venture  to  doubt  if  there  can  be  such  a  distinction 
>n  the  case  of  alleged  blasphemy.     Either  the  words  are  criminal 
"1-  they  are  innocent.    The  right  of  free  speech  applies  the  instant  the 
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veto  of  the  lnw  Ih  r.inovf.l :  there  can  1)6  no  terliinn  qiii.l,  no  debatuhle 
ground  of  InnRUiiRe  not  criminal,  yet  reprobiitcd  by  th»  liiw. 

The  leftrned  Haroii  also  remarked  during  the  argument  ( U>  I-.  T. 
201),  "  I  have  heard  it  wiiil  by  a  loarneil  jiidRf  that  bliiMphemy  is 
ajoro  in  the  manner  and  npirit  of  treating  tho  subject  than  in  the 
actiwl  matter  itself."  An<l  Haron  MarlinV  judKment  wbh  as 
follows :  -"  I  am  <|tiit«(  of  the  fame  opinion.  1  protest  aRaiiiHl  the 
notion  that  this  is  any  punishment  of  the  iH-rsons  advocatinp  th»'s<i 
opinions.  It  is  merely  the  ease  of  the  owner  of  proiierty  i'X«rcisiii« 
liis  rights  over  its  use."  Hence  it  cannot  1x3  said  that  either  of 
these  learned  Harons  concurred  in  the  law  laid  down  by  the  Lord 
Chief  Haron.  And  the  case  is  in  other  resjwcts  unsatisfactory  as 
an  authority  on  a  point  of  criminal  law,  being  a  soi.iewhat  hurried 
decision,  refusing  an  application  for  a  rule  iiiai  in  a  civil  cusf  in 
which  only  20/.  was  in  dispute. 

Still,  these  cases,  if  they  stood  alone,  would  undoubtedly  eslab- 
lish  this  proposition,  that  "  whatever  strikes  at  the  very  root  of 
Christianity  tends  manifestly  to  a  dissolution  of  the  civil  govern- 
ment," and  is  therefon  pn.iishablc  as  a  crime,  although  the 
language  and  temper  of  the  writer  l.e  irreproachable.  This  pro- 
position appears  to  us  to  l)e  inccmsisient  with  the  law  laid  tlown  in 
the  earlier  cases ;  it  is  in  fact  punishing  a  num  for  his  opinions, 
which,  as  was  held  in  T>mh,'»  C<i«c  {ante,  p.  tJtO),  were  cxaniinal.lc 
only  in  the  Ecclesiastical  Courts. 

AVhat  reason,  then,  is  alleged  '  •  this  extension  of  the  former 
law-.'  It  is  based  on  the  maxim  .'  H  "every  man  must  be  taktii 
to  have  intended  the  natural  and  necessary  consequences  of  his 
act."  This  is  the  argument,  as  we  understand  it:-  Though  tin 
writer  may  honestly  desire  to  arrive  at  the  truth,  and  though  lif 
may  have  expressed  his  objectionable  arguments  with  no  nioic 
profanity  than  their  statement  necessarily  involved,  still  it  wiil  lit" 
the  duty  of  both  jiid^e  and  jury  to  consider  th-,'  eflfect  of  a  g.  lunil 
dissemination  of  those  opinions.  If  the  doctrines  inaintaiiif  d  uiv 
such  that  their  direct  tendency  is  to  subvert  religion,  to  lUstn  v 
morality,  and  "  to  dissolve  all  the  bonds  and  obligations  ut  civil 
society,"  then  the  maxhn  applies,  and  the  judge  "uist  dirt.l  i 
conviction,  for  the  necessary  malice  is  presumed. 

Now  everyone  would  naturally  be  reluctant  to  construe  mto  a 
crime  the  fair  and  temperate  expressinn  of  opinions  sinceitly 
entertained,  merely  in  obedience  to  a  legal  pn  sumption.  And  it 
will  be  observed  that  the  whole  ot  the  above  argument  rests  on  tlie 
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assumption  that  the  natural  and  necedsary  coniwiuence  of  pub- 
li.hmg  heretK'Hl  opinions  i^  to  Awitoy  r.sligion  and  morality,  and 
to  nuhvurt  the  civil  government. 

Such  an  aHuumption  is  inifounded.  No  doubt  whero  a  man 
intentionally  shocks  or  ingiiltH  the  religions  ffelingtt  of  others  he  ia 
weakening  that  seiilinient  of  reverence  for  holy  things  which  in  a 
Hufegiianl  of  morality :  and  his  conduct  also  m-  -londuce  to  a 
l.reach  of  the  iwace.  Hut  where  a  man  honestly  states  iu  calm 
-^nd  temiierate  language  and  without  any  sophistical  argument  the 
views  which  he  ooiiscientiously  entertains,  and  at  which  he  has 
arrived  l.y  carefi-l  and  reverent  study  of  the  question,  the  avowal 
of  his  .onvictions,  however  heretical  they  may  1^,  does  not  tend  to 
subvert  religion,  or  to  destroy  morality,  or  to  dissolve  any  of  the 
IkjiuIs  and  obligations  of  civil  society, 

•'  For,  if  we  be  sure  we  are  in  the  riglit,"  says  Milton,  iu  his 
Areopagitica  (p.  85,  Arber's  Iteprint),  "and  do  not  hold  the  truth 
«mltily,  which  becomes  not,  .  .  .  what  can  be  more  fair  than  when 
a  man  judicious,  learned,  and  of  a  conscience  for  aught  we  know  as 
good  us  theirs  that  taught  us  what  we  know,  shall  .  .  .  openly  by 
wnting  publish  to  the  world  what  his  opinion  is,  what  his  reasons 
and  wherefore  that  which  is  now  thought  cannot  l)e  sound." 

We  know  now  that  such  a  book  as  Woolston's  does  not  iu  fact 
pioduce  the  consequences  which  Lord  Raymond  held  it  would 
It  was  jierhaps  nai.ral  that  in  those  days  the  Chief  Justice  should 
aiiluipato  and  dread  such  a  result.  But  it  has  been  found  by 
praetical  experien-^o  that  it  is  to  the  public  interest  that  heretical 
opinions  should  be  freely  advanced  and  fairly  answered,  so  long  as 
tins  IS  done  without  unnec   isary  irreverence. 

Tlitie  is  one  argument  cqnently  adduced  in  the  earlier  cases  in 
favour  of  prcdecutions  for  blasphemy- that  all  attacks  upon  the 
isiabhshed  religion  te-nl  to  destroy  the  solemnity  of  an  oath  "  on 
w1h.1i  the  due  a.lministration  of  justice  depends,"  and  thus  "  the 
Ihw  will  be  stripped  of  one  of  its  principal  sanctions-the  dread  of 
tiu---  punishment."  But  the  strength  of  this  argument  is  now 
destroyed  by  the  Acts,  which  i)ermit  atheists  and  persons  who  do 
not  believe  in  a  future  life  to  give  evidence  in  our  law  courts.  ( See 
.V  2  Aict.  c.  105,  s.  1;  n-2  \-  33  Vict.  c.  68,  s.  1;  33  A  31 
\ict.  c.  -19,  s.  1.) 

III. 

In  the  nineteenth  century  the  law  against  blasphemy  reaches  a 
thn-.l  stage.      There  is  no  longer  any  danger  to  the  Slate  from  a 
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frank  avowal  of  liereticil  convictions.  Nor  does  our  law  any 
longer  interferi)  with  nuMi's  veligiouH  opinions ;  no  Secular  Court 
in  En"hvna  will  now  take  cognizance  of  such  matters.  It  is  the 
malicious  intent  to  insult  tho  religious  feelings  of  others  hy  pro- 
fanely scoffing  at  all  they  hol.l  sacred,  which  deserves  and  receives 

punishniont. 

This  view  of  our  law  against  Maspheniy  was  strongly  advocatwl 

by  that  eminent  lawyer,  the  late  Mr.  Starkie,  the  first  edition  of 

whose  Treatise  on  the  Law  of  Slander  and  Libel  was  published  ni 

1812,  the   second    in    IWJO.      (See   especi-illy   Vol.   IL   Ciiid   ed.), 

pp   l-ja— 147.)   This  is  the  view  adopted  by  the  judges  in  the  House 

of  Lords  in  Shor>'  v.  Wihou,  !l  CI.  \-  Fin.  35n.      This  is  the  view 

expressed  in  the  admirable  add.-ess  of  the  late  Lord  Chief  Justice 

Coleridge  to  the  jury  in  the  case  of  /.'.  v.  RanK^eu  ami  Foot,;  -IH 

L.  T.  im  ;   ir.  Cox.  C.  C.  2:U  ;    1  C.  ^-  E.  1'2G.     Lord  Coleridge  ni 

that  address  staled  in  the  most  clear  and  convincing  language  the 

principles  that  are  truiy  to  he  deduced  from  the  early  authonlies 

on   the  subject:   "If  the  law,  as  I  have  laid  it  down   to  you,  is 

correct-and  1  believe  it   has  always  b(>en  so-if  the  decencies  pf 

controversy  are  obsci  ved,  even  the  fundamentals  of  religion  may 

be  attacked  without  u   person   being  guilty  of  blasphemous  libel. 

There  are  many  great  and   grave  writers  who  have  attacked  the 

foundations  of  Christianity.     :Mr.  :Mill  undoubtedly  did  so;  some 

great  writers  now  alive  have  done  so  too  :    but  no  one  can  reiul 

their  writings  without  seeing  a  ditTerence  between  them  and  the 

incriminated  publici.tions,  which  1  am  obliged  to  say  is  a  ditlerenco, 

not   of   degree,    but   of   kind.     There    is   a   grave,   an    earm'sl,  a 

reverent,   1   am    almost   tempted    to   say  a  religious,   tone  m   the 

very   attacks   on    Christianity    itself,    which   shows   that   wluil  is 

aimed  at  is  not  insult  to  the  opinions  of  the  majority  of  Chnstnins, 

but  a  real,  quiet,  honest  pursuit  of  truth.     If  Ihe  truth  at  wlmh 

thes.i  writers  have  arrivd  is  not  th.'  truth  we  have  been  tanulil, 

and  which,  if  we  bad  not  b.'en  taught  it.  we  might  have  diseov.red, 

yet  because  these  (•..lulusioiis  ditler  from  ours,  they  are  not  to  he 

expose.l  to  a  criminMl  iMdiclnunt.     With  regard  to  these  persons. 

therefore^  1  should  say  they  are  within  the  projection  of  the  law, 

as  1  understand  it." 

This  is  no  lutw  law,  I'refisi'ly  the  same  view  was  held  by  Hie 
father  of  the  late  L  .r.l  Chief  .lustice,  Mr.  Justice  Coleridg.',  and 
stated  by  him  to  the  jury  in  th.'  case  of  H.  v.  I'oohy,  tried  ai 
Bodmin  Summ.'r  Assi/es  in  1857.  (See  Sir  .lames  Stephen's  Digest 
of  the  Criminal  Law,  p,  UT,  n.)     Mr.  Justice  Ersliine,  hi  sentencing 
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Adams  at  Gloucester  in  1842,  for  sellin<r  No    2-5  of  iHa  o...  /     / 
/W.».  said :-..  By  the  law  of  tl.is  cou„Cve^;  1  '  Lsa  ^  h 
to  express  l.is  sentiments  in  decent  lancuarre  "    \J  ..  • 

..P  the  case  of  ..  v.  ,/..,.,,  the  ..SrCn  J TX  "Ih^ 
ury :-    If  you  are  convinced  that  he  uttered  the  words  with  evity 
for  he  purpose  of  treating  with  conten.pt  the  majesty  of  the  A  nl  t^^ 
God  he  xs  R.ulty  of  the  olience.     If  you  think  he  made  nle  of   h    e 
N^rds  ,n  the  heat  of  argument  without  any  such  intenr^on  will 
gu-e  h.m   he  henefit  of  the  douht."     lU-.^Le  BesT^a    ' a     Lna 
.reckon  to  hejuryin  the  caseof  A'.  v..V,.,,.,..  cJue^'s^fZ 
1  S  ate  rials  (New  Senes),  at  pp.  10J6, 1047.     Lord  Denman  C  J 
m  M.ro,CsC„se y.  Townsend's  Modern  Htate  Trials    at  p388)"' 
expressly  directed  the  attention  of  the  jury  to  the  fact    hat  "the 
purpose  of  the  passage  cited  from  '  Queen^Iab  •  was     ,    tho„.  ' 
to  cast  reproach  and  insult  upon  what,  in  Christian  minds   w   I' 
the  peculiar  objects   of  veneration."  and   left  to   the  j  ut  t L  e 
questions  :-";\  ere  the  lines  indicated   calculated   to    shock   the 
eehngs  of  any  Christian  reader?    Were  their  points  of  offee 

margin,  by  any  note  of  explanat  on  or  anolofrv  ■?    Tf  n^f   .i 

libels  on  God,  and  indictalle.-    (June  TrcUsjl  "        '    "'  """' 

And  there  is  a  long  string  of  decisions  in  Chancerv,  hearing  on 

he  subject,  which  strongly  support  the  opinion  expressed  1  -Lord 

Coleridge      In  ecpiity,  no  trust  will  be  enforced.  nS  legacy  viH  be 

act.    uence,  if  the  doctrines  advocated  by  a  particular  seof  «pr« 
.l«Oo„,.  „,  Ch.„ce,v.  ..,»e  doeW,..:  J«  L  t  .  ^,1  ,';,' 

History,  p.  320;  «„/.,  p.  47!M  ^  *    Parlmmentaiy 

Dlrof^rht^''""?'*  ^"'"^  ''''^''^^'  ''^^•'^-  ^'^^  '^^^  ^0  deny  the 
i>utv  of  Christ  was  "to  strike  at  the  very  roots  of  Christianity  " 

nlS Tn  Ch::f    '"t    '"    ^"'""^  ''  Lnitarianisn.    „;:"     -^^ 
fo.ced  in  Chancery.     So  much  of  the  Toleration  Act  as  excepted 
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persons  denying  the  Trinity  from  its  benefits,  and  so  much  of  the 
Blasphemy  Act  of  William  III.  as  related  to  persons  who  '  deny 
any  one  of  the  Three  Persons  in  the  Holy  Trinity  to  he  God,     were 
repealed  in  1813  by  08  Geo.  III.  c.  1(50.     Lord  Eldon,  in  181, 
pointed  out  that  this  repeal  only  left  the  common  law  exac  ly  as  .t 
was  before  the  9  &  10  Will.  III.  c  32,  was  passed,  and  deliberately 
abstained  from  expressing  any  opinion  as  to  whether  the  publica- 
tion of  Unitarian  opinions  was  or  was  not  an  offence  at  common 
law.    {AU..G,n.  v.  I'.'arxon,  (1817)  3  Mer.  40.''.,  407.)    At  the  saui. 
time,  the   Lord  Chancellor   expressly  laid  down  the  prmciple  at 
p  399 ._.'  It  is  quite  certain  that  I  ought  not  to  execute  a  trust, 
the  object  of  which  is  illegal."     But  all  doubt  has  since  been  set  at 
rest.     In  the  case  of  Lady  Hewley's  Chanties  (Sho,r  v.   Udsou.  H 
Clark  &  Fin.  355)  in  the  House  of  Lords  in  1842,  the  question  wa- 
put  to  the  judges  whether  ministers  and  preachers  of  Unitarum 
belief  and  doctrine  were,  in  the  then  state  of  th.  law,  incapable  of 
partaking  of  religious  charities  (p.  499);  and  they  all(Mr.  Juslue 
Maule,   Mr.    Justice  Erskine,   Mr.  Justice   Coleridge,   Mr.  Justuv 
Williams,   Baron   Gurney,  Baron  Parke,  and  Lord  Chief  .lusti.e 
Tindal)  answered  this  question  in  the  negative.     Mr.  Justice  Maule 
said  (p  509) :— "  There  is  no  statute  now  in  force  prohiluting  ilie 
profession  or  preaching  of  Unitarian  doctrines,  and   I  have  not 
found  any  authority  to  show  that  it  is  prohibited  at  common  law. 
Mr.  Justice  Erskine  said  (p.  524) :-"  Although  the  repeal  by  the 
statute  53  Geo.  111.  c.  160,  of  the  incapacities  and  penalties  impos,.! 
by  the  earlier  statutes  has  not  made  any  difference  as  to  the  tnuli 
or  error  of  their  tenets,  and  cannot,  in  my  opinion,  reflect  back  any 
light  upon  Lady  Ilewley's   intentions  in  1704,  it  has  removed  ll,. 
only  obstacle  that  could  have  intercepted  her  bounty  if  they  had 
been  orL-iually  objects  of  it.     It  is  indeed  still  blasphemy  puiu^li- 
able  at  common  law  scotlingly  or  irreverently  to  n.heule  or  nuimgn 
the  doctrines  of  the  Christian  faith,  and  no  one  vvould  be  allow.  J 
to  sive  or  claim  any  pecuniary  encouragement  for  such  a  purpu^.-. 
yet  any  man  may,  without  subjecting  himself  to  any  penal  en,i- 
sequences.  soberly  and  reverently  examine  and  question  tlio  tiuili 
of   those   doctrines  which  have  been  assumed  as  essential   to  .1. 
And  I  am  not  aware;  of  any  impediment  to  the  application  of  uii} 
charitable  fund  for  the  encouragement  of  such  enquiries^      Mr. 
Justice  C.l.ridRe  saidip.  539),  that  (in  order  to  arrive  at  the  saint- 
conclusion),  it  was  "  not  necessary  to  break  in  upon  any  of  U..>. 
Jida  by  which  Christianity  has  been  declared  parcel  of  the  couimoii 
law,  nor  to  extend  the  operation  of  the  different  Toleration  Acts 
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beyond  the  literal  meaning  of  their  languaRe.  But  Unitarians 
profess  to  be  Christians  as  much,  and  we  doubt  not  as  sincerely,  as 
Trinitarians ;  and  I  apprehend  that  there  is  nothing  unlawful'  at 
common  law  in  re\erently  denyinR  doctrines  parcel  of  Christianity, 
however  fundamental.  It  would  be  difficult  to  draw  a  line  in  such 
matters  according  to  perfect  orthodoxy,  or  to  define  how  far  one 
might  depart  from  it  in  believing  or  teaching  without  offending  the 
law.  The  only  safe,  and,  as  it  seems  to  me,  practical  rule,  is  that 
which  1  have  pointed  at,  and  which  depends  on  the  sobriety  and 
reverence  and  seriousness  with  which  the  teaching  or  believing, 
however  erroneous,  are  maintained."  Baron  I'arke  (at  p.  565) 
agreed  "  that  the  preaching  of  doctrines  called  Unitarian  is  not  on 
that  account  illegal  at  connnon  law,  and  all  the  statutory  penalties 
have  been  repealed.'  Chief  Justice  Tindal  said  (at  p.  578)  :— "  I 
consi.ler  chat  since  the  statute  58  Geo.  III.  c.  100,  all  distinction 
between  Unitarians  and  other  I'rotestant  Dissenters  as  to  this 
purpose  is  by  law  taken  away." 

These  opinions  are,  of  course,  of  the  highest  authoritv,  and  have 
lieen  treated  as  settling  the  law  in  all  subsequent  cases  in  which 
they  have  been  cited.     Thus  in  1810  in  Shr,,v,km,  v.  I[nn,h,j  (5 
Ha.e-s  Beports,  400),  a  bequest  to  the  treasurer  of 'the   Cnitarian 
.\ssociation   to    assist   Unitarian   congregations    and    maintain    a 
I  mtarian  missionary,  was  upheld.     In  /,',•  lUtiiuit  (29  L.  J.  Ch. 
871),  a  legacy  to  the  minister  of  Cross  Street  Chapel,  Manchester, 
to  bo  applied  "towards  the  support  of  the  Unitarians,"  was  also 
uriield.    In  Scotland,  Lord  .Teffrey,  in  an  eloquent  judgment,  gave 
a  similar  decision.     {G,'„nal  A.snnhh,  of  G  aw  ml  Baptkt  Church  » 
V.  T,,!,h,r,  3  Dunlop  \-  Bell,  2nd  Series,  Cases  in  the  Court  of 
St.-.sion,  p.  1030.)     ..    vas  in  accordance  with  these  judgments  that 
It  was  held  in  February,  1871,  in  a  Scotch  Court  that  the  Rev.  Page 
Hopps's  Life  of  Jesus,  a  Unitarian  book  written  in  a  reverent  spirit, 
could  not  bo  pirated  with  impunity  by  an  orthodo.x  missionary,  who 
nought  to  justify  his  piracy  by  •'„;  pU,a  that  it  was  a  blasphemous 
pubhcation  and  therefore  incapable  of  copyright.     (See  Copinger 
on  Copyright,  3rd  edition,  p.  {11.)     It  cannot  therefore  be  main- 
«iied  that  I  nitarianism  is,  or  ever  was,  blasphemous  at  common 
law  and  it  follows  that  the  dicta  in  Wo„hf,m'»  Case  are  unreliable, 
and  cannot  be  regardc.l  in  the  present  dav  as  good  law  without 
considerable  qualification.    And  see  the  recital  in  the  Dis.senters' 
Chapels' Act,  7  &  8  Vict.  c.  45. 

A-aii).  trusts  and  legacies  to  ]n-omote  the  spiTad  of  the  Jewish 
icligion  clearly  "strike  at  the  very  root  of  Christianity  ;  "  yet  they 
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are  always  enforced  in  our  law  courts.  Formerly,  no  doubt,  it  was 
different.  In  1754  Lord  Hardwicke,  in  tlie  case  of  Ai  Cii»ta  v. 
/v  /',(«  (Aitil)lpr,  228;  2  Swanston,  487,  n.),  decided,  on  the 
express  authority  of  R.  v.  7'a///»»-  and  It.  v.  Wnohton,  that  a 
hequest  contained  in  a  .Towish  will  of  1,200/.  to  found  a  "  Jesuba 
or  assembly  for  reading  the  law  and  instructing  people  in  our  holy 
religion,"  was  void,  as  being  "  in  contradiction  to  the  Christian 
religion,  which  is  part  of  tlie  law  of  the  land."  But  this  is  not 
law  now.  By  the  statute  !»  &  10  Vict.  c.  fli),  Jews  were  placed 
on  the  same  footing  as  Ii  testant  Dissenters,  and  all  bequests  to 
promote  the  propagation  of  Judaism  are  now  valid.  And,  indeeil. 
trusts  and  legacies  in  favour  of  Jewish  synagogues  were  valid  before 
this  statute,  a  distinction  being  taken  between  an  act  of  worsliiii 
and  the  inculcation  of  anti-Christian  doctrine.  (Per  Abbott,  J.,  in 
Lazarn»  v.  Simmondx,  (1818)  3  Mer.  393,  n.) 

There  is  only  one  modern  equity  case  in  which  either  the  letter 
or  the  spirit  of   Woohton'*  Cagr  has  been   followed,  and  that  is 
lii-imis  V.  Hartley,  (1850)  19  L.  J   "^h.  416.     There  a  testator  left  a 
legacy  for  the  "best  essay  on   the   subject  of  natural   theology, 
treating  it  as  a  science,  and  demonstrating   the   truth,  harmony, 
and  infallibility  of  the  evidence  on  which  it  is  founded,  and  tiie 
perfect  accordance   of   such  evidence   with   reason;  also  demon- 
strating the  adequacy  and  sufficiency  of  natural  theology  when  so 
treated  and  taught  as  a  science  to  conKlilute  a  true,  perfect,  and 
philosophical   system    of    universal  religion   (analogous   to  otlun- 
universal  systems  of  .science,  such  as  astronomy,  kc),  founded  on 
immutable  facts  and  the  works  of  creation,  and  beautifully  ad<lresstMi 
to  man's  reason  and  nature,  and  tending    is  other  sciences  do,  but 
in  a  higher  degree,  to  improve  and  elevaU'  his  nature,  andtoreiKlcr 
him  a  wise,  happy,  and  exalted  being."     And  this  was  the  judgment 
of  Vice-chancellor  Shadwell :— "  I  cannot  conceive  that  the  bequest 
in  the  testator's  will  is  at  all  consistent  with  Christianity,  and  there- 
foie  it  must  fail."     The  editors  of  Jarman  on  Wills,  fith  edition, 
p.  21(),  note  (i>\  say  "this  case  would  probably  not  be  followed;" 
no  cases  were  cited  in  the  argument.     This  decision  stands  alone. 
In  'I'honifin,  v.  7/.,hv,  (18(52)  31   Beav.  14,  a  trust  for  "printint;, 
publishing,  and  propagating  the  sacred  writings  of  the  late  Joitnnii 
Southcote,"  was  held  good  by  Uomilly,  UM. ;  and  in  /'«/<■  v.  r/../,r/, 
(18()1)  29  Beav.  589,  the  same  learned  judge  held  that  tliere  was 
nothing  illegal  or  immm-al  in  a  society  whose  chief  object  was  t ) 
propagate  the  visionary  doctrines  of  the  late  Robert  Owen. 

It  must,  of  course,  be  admitted  that  the  law  laid  down  by  Lord 
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Coleridge  in  II.  v.  Ilanmy  ami  lunitc  ciiiitiot  be  reconciled  with 
every  one  of  tiie  earlier  decisions.  It  is  not  to  our  mind  incon- 
sistent with  li.  V.  Tuji'tor,  Idit  it  is  certainly  opposed  to  the  dicta, 
if  not  to  the  decision,  in  H.  v.  It'oolxtiiii.  But  Lord  Coleridge  was 
not  bound  to  follow  these  •lirhi.  It  is  v\  no  why  the  duty  of  a 
judge  li>  accept  all  the  ili.ht  of  his  predeee-sors  without  regard  to 
the  circumstances  in  which  they  wt;re  r.tterod  and  appiy  tliem 
literally  in  a  dilYerent  age  and  in  ot!;e  •  circumstances.  Still  less 
is  this  the  duty  of  a  judge  when  those  <lictu  are  avowedly  based  on 
considerations  of  public  policy  which  are  now  admitted  to  be 
erroneous.  Again,  it  must  be  admitted  that  Lonl  Coleridge's  view 
of  the  law  is  entirely  ojjposod  to  both  the  liict'i  and  the  decision  in 
the  civil  case,  Ct>ir(in  v.  MUlminn,  ant,-,  p.  1<.»,'5.  And  since  the 
sumniing-ui)  was  delivered  his  view  has  not  been  universally 
accepted  by  the  Bench.  Jhiddleston,  B.,  was  certainly  disposed  to 
dissent  from  it  in  I'uiiUtiirxt  v.  Thnmiibmi,  ( 188t))  8  Times  L.  U.  I'Jil ; 
hut  the  case  was  settled,  so  that  it  was  unnecessary  to  deliver  any 
judgment.  See  also  I'anUiiiisI  v.  II(imilhiii,(im~ » 8  Times  L.  H.  500. 
And  .Mr.  Justice  Stephen,  in  his  "  History  of  the  Criminal  Law  of 
England  "  (vol.  ii.  p.  471.  first  edition,  1H83),  undoubtedly  inclines 
to  the  view  that  "  the  true  legal  doctrine  upon  the  subject  is  that 
blasphemy  consists  in  the  cliaructer  of  the  matter  published,  and 
not  in  the  manner  in  which  it  is  stated;  "  though  he  admits  that 
"there  is  no  doubt  some  authority  in  favour  of  a  different  view  of 
the  law."  Bui  in  a  former  work,  "  The  J)igest  of  Criminal  Law  " 
(in  the  first  edition  (1H77)  at  p.  97  ;  in  th.;  latest  edition  (1904)  at 
p.  l-2u),  .Mr.  Justice  Stephen  placed  his  present  definition  of  the 
law  and  that  given  by  Lord  Coleridge  in  parallel  columns  as 
e.iually  good  law,  adding  in  a  note,  "  There  is  authority  for  each 
of  tliese  views ;  most  of  the  cases  are  old,  and  I  do  not  think  that, 
in  fact,  a  '\  one  has  been  convicted  of  blasphemy  in  modern  times 
for  a  III'  '(Cent  expression  of  di.sbelief  in  Christianity."  .Vnd  it 
is  now  ink.  generally  conceded  that  the  law  laid  down  in  Shun: 

V.  W'il.^  1(1  Ii  V.  It'll  iiisi'fi  u'ld  Footc  is  "the  bettor  opinion"  in 
point  of  l,iw,  and  we  have  thertfore  stated  it  at  the  beginning  of  this 
diupter  as  the  existing  law  of  blnsohemy. 

We  feel  sure,  moreover,  that  it  is  the  only  law  on  the  subject 
which  it  is  possible  to  enforce  in  the  present  day— the  only  law 
wliich  is  at  all  consonant  with  our  modern  ideas  of  universal 
toleration  and  religious  et|Uiility.  U  dues  nut  place  any  barrier 
Ml  the  way  of  the  freest  incpiiiy  or  of  the  largest  intellectual  or 
spiritual  progress.     It  permits  the  frankest  avowal  and  the  warmest 
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advocacy  of  all  op.-iions,  however  heretical,  which  the  writer  or 
speaker  sincerely  entertains.  It  only  interferes  where  our  religious 
feelings  are  insulted  and  outraged  by  wanton  and  unnecessary  pro- 
fanity: and  there  surely  it  i&  right  that  some  provision  should 
exist  to  prevent  such  an  offence  to  the  highest  and  noblest  in^lincts 
of  our  nature. 
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CAti.\Dh\N  Notes  to  Ciixi-TiiB  XVH. 
Blasi'iiemv. 

Every  one  is  guilty  of  an  indi.-tal.l,.  offence  and  lial.le  to  one 
year  8  impnson.nent  who  publish.^  any  blasphemous  libel.  Criminal 
Code  of  Canada,  R.S.C.  1906,  e.  146,  see.  198  (] ) 

Whetlier  any  particular  published  matter  is  a  blasphemous  libel 
or  not  IS  a  question  of  faet:  Provided  that  no  one  is  guilty  of  a 
blasphemous  l.bel  for  expressing  in  good  faith  and  in  decent 
language  or  attempting  to  establish  by  arguments  used  in  good 
faith  and  conveyed  in  de<-ent  language,  any  opinion  whatever 
upon  any  religious  subject.     Criminal  Code,  sec    198  (2) 

Publications  which  in  an  indecent  and  malL-ious  spirit  a.s.sail 
and  asperse  the  truth  of  Christianity  or  of  the  Scriptures  in 
language  calculated  and  intendwl  to  shock  the  fc-lings  and  outrage 
the  belief  of  mankind  are  punishable  as  blasphemous  libels  R  v 
Pelletier  {1900\  6  Revue  Legale.  N.S.  116. 


n  fi 

f!  'i 


1— .■)04 


lii 


r  M  ! 


chaptb:r  XVIII. 


OBSCENE    WORDS. 

It  is  a  misdemeanour  punishable  on  imiictment  or 
information  to  publish  obscene  and  immoral  books  and 
pictures:  for  such  an  act  is  destructive  of  the  public 
ir'  rality  and  welfare,  though  it  may  not  reflect  on  any 
particular  person,  and  as  such  it  is  punishable  at  common 
law.  (B.  V.  Curl,  (1727)  2  Str.  788  ;  1  Barnard.  2'.),  xnw, 
p.  494.) 

The  test  of  obscenity  is  this :— "  Whether  the  tendency 
of  the  matter  charged  as  obscenity  is  to  deprave  and 
corrupt  those  whose  minds  are  open  to  suoh  immoral 
influences,  and  into  whose  hands  a  publicatica  of  this  sort 
may  fall."  (Per  Cockburn,  C.J.,  in  /.'.  v.  llicklin,  (18t)8) 
L.  R.  3  Q.  B.  371  ;  37  L.  J.  M.  C.  89;  1(5  W.  R.  801 ;  18 
L.  T.  395;  11  Cox,  C.  C.  19;  cited  with  approval  by  Lord 
Alverstone,  C.J,,  in  I!,  v.  Bamidonqh,  [1906]  1  K.  B. 
at  p.  211.) 

Similarly  it  is  a  crime  to  speak  vicious  and  immoral 
words ;  provided  they  be  uttered  publicly  in  the  hearing  of 
many  persons,  for  else  there  is  no  detriment  to  the  general 
public. 

Obscene  words  and  libels  are  within  the  jurisdiction  of 
Courts  of  Quarter  Sessions;  not  being  excepted  by  the 
5  .V  ()  Vict.  c.  38. 

The  punishment  may  be  either  fine  or  imprisonment  for 
a  term  of  any  length,  and  either  with  or  without  hard 
labour.     (14  &  15  Vict.  c.  100,  s.  29.) 

It  is  no  longer  necessary  to  set  out  in  the  indictment  ihe  obscene 
passages  in  full.    It  is  "  sufficient  to  deposit  the  book,  newspaper, 
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or  other  (iocuhiontH  containing  the  allegoc]  libel  witii  tlio  indict- 
ment, or  other  judicial  proceedint;,  togetliL-r  with  luirticiiluiH 
tihowinR  precisely,  hy  reftirence  to  pii^iis,  culuiiins,  uiul  lines,  in 
what  piirt  of  tlio  hook,  newHiMijter,  or  other  docuincnt,  the  itlh^^^ttd 
lil>cl  is  to  Im)  found,  and  such  purticuliirs  hIiiuI  Ih;  duunied  to  form 
part  of  the  record."  (Law  of  Lihel  Amendment  Act,  IHHH,  s.  7i 
It  is  not  necesKiiry  timt  the  hook  or  docinnt>nt  iille^ed  to  lie  ohsci'ni' 
hIiouUI  he  handed  in  with  the  indictment,  if  it  is  alreitdy  in  the 
custody  of  the  clerk  of  assize  as  tin  exhihit  attached  to  posi- 

tions. (1{.  V.  liamicln„iili,  |190(il  1  K.  B.  201 ;  75  L.  J.  K.  b.  77  . 
94  L.  T.  111.) 

Illii»lnitioiig. 

Wilkos    was   tiiieJ   500/.    uiiil   iii>;>;i.«oii(-Hl   fur   a  yiiir    for   printing   iiml 
publishing;  "An  Essay  on  Wmnii'i." 

ff.  V.  John  ir/M-.v.,  (1768)    I  linn.  2.527  •,    -  U  iN.   I.'.l  ;    Dii:. 
L.  L.  69. 
Actors  liavi'  been  i>rosi'(utt<l  for  performing  o   jtuni'  plays. 

Trrmaj-no's  Entri.-s,  2()'.»,  2IU,  2H,  215  ;    (1727)  2  Str.  7'.mi. 
An  information  was  grantiil  iinainst   tho  printer  of  a  m-wspapor  imMhI 
"  Tho  Daily  AilvLTtisor,  Oracle  and  Trim  Kriton,"  for  puMis^hing  an  achii- 
fisempnt  by  a  young  married  woiuau  offering  to  bifonie  anybody's  niislrc  -s 
on  certain  pecuniary  terras. 

R.  V.  Slunrt.  3  Chit,  Grim.  L.  887. 
Wberii  an  oHicer  of  tho  Society  for  the  Sii|)pre>sion  of  Vice  pinimsely 
went  to  the  prisoner's  shop  and  askeil  to  seo  some  inili'ciiit  prints,  iind 
was  shown  siveral  by  the  prisonir  in  a  back  riM)ni.  of  wliicli  he  bruiu-lit 
two  in  onhr  to  found  a  pro  si ,  ntie  i  thereon,  this  was  hcM  a  -  iilliiieiit. 
pulilication  to  sustain  tho  charge. 

ft.  V.  Carlih:  (1815)  1  Co.\,  V.  C  220. 
Tho  identical  print  or  picture  .sold  or  e.\hibiled  liy  the  defendant  iii'i-t 
bo  produced   at  the  trial  :     it   is  not  enou^'h    for   a   «ilne.-s  to   swear  lliil, 
the  one  produced  is  siniilai'  io  the  one  exiiibited  to  liim  by  tlii>  ibd'eiidirit. 
R.  V.  Rosrmti'i)!.  (1X26)  2  f.  &   V.  41  1. 

"  Obtainin;,'  and  procuring"  ohsceiu'  works  for  tlic  |iiu- 
posp  of  nttt'iing  und  s('llin<»  them  is  a  iiiisdemiaiKnir 
indictahlf  at  common  law;  for  it  is  an  overt  act  done  in 
pursuance  of  an  unlawful  intention.  But  merely  "iin- 
serving  and  keeping  them  in  one's  possession  '  for  the  saine 
purpose  is  not  indictiible  ;  for  "  there  is  no  act  shown  to  l>c 
done  which  can  !>"  considered  as  the  first  step  in  the  pvi.-i'- 
cntion  of  a  misdeineanonr."  (Per  Lord  Campbell.  (.1., 
in  DiKjiMc  V.  lk,j.,  (1853)  Dears.  C.   C.  04;   1  K.  A  1'.. 
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425;  22  L.  J.  M.  V.   .W;  17  .Inr.  64(i ;  and  p.!-  Park,  J., 
in  /•'.  V.  I,'n:i.i,si,in,  ilH'IiS)  2  C.  iV  P.  414.) 

Hy  tlu'  20  .1-  21  \ict.  c.  Hi],  if  ntiy  on.-  nasoiiahly 
iH'lifvcs  that  any  ohscj-m-  Itwks,  or  pictures,  art'  k»'pt  in 
any  place  for  tlie  purpose  of  heing  sold  or  e.\liil)itt<l  for 
■,'ain,  he  may  make  a  complaint  on  oath  before  the  police 
nia','istrate,  stipendiary  magistrate,  or  any  two  justices, 
having  jurisdiction  ovei'  such  place.  The  magistrate  or 
justices  nuist  he  satisfied: — 

(i.)  That  such  ix-lief  was  well  founded:  and  for  that 
purpose  the  complaint  must  also  state  on  oath  that  at 
l.iist  one  such  iuMjk  or  picture  has  in  fact  l)een  sold  or 
txliihited  for  gain  in  such  place. 

(ii.»  That  such  hook  or  pictinc  is  so  ohscene  that  its 
pul)licatioii  would  he  a  misdenu-auour. 

(lii.)  That  such  publication  would  i)e  a  misdemeanour 
proper  to  be  prosecuted  as  such. 

Thereujion  the  magistrate  or  justices  issue  a  special  war- 
liiiit  authorizing  their  otlicer  to  search  for  and  seize  all 
such  liooks  and  pictures,  and  l»ring  them  into  (burt ;  and 
tlien  a  suinmons  is  issued  calling  upon  the  occupier  of  the 
place  to  appear  and  show  cause  why  such  books  and 
pictures  should  not  be  destroyed.  Either  the  owner,  or 
any  other  person  claiming  to  i)e  the  owner,  of  such  books 
and  pictures  may  appear:  i)ut  if  no  one  appears,  or  if 
ill  spite  (.f  appearance  the  justices  are  still  satisiietl  that 
tlir  books  and  pictures,  or  any  of  them,  are  of  such  a 
(•liiiract(>r  that  their  publication  would  be  a  misdemeanour 
proper  to  be  prosecuted,  they  must  order  them  to  he  de- 
stiMved  ;  if  not  so  satisfied,  they  must  order  them  to  be 
restored  lo  the  occupier  of  the  place  in  which  they  were 
seized.  The  order  for  the  destruction  of  such  book's  must 
state,  not  only  that  the  magistrate  is  satisfied  that  the 
books  are  obscene,  but  also  that  he  is  satisfied  that  the 
pul.'lication  of  them  would  be  a  misdemeanour,  and  proper 
to  lie  prosecuted  as  such  :  else  such  order  will  be  l)ad  on  the 
face  of  it,  as  not  showing  that  the  magistrate  had  jurisdiction 
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to  innkp  it,  nml  a  nrlioriiri  will  Im*  grHnt«>(i  to  hriiiR  it, 
up  ftiul  qimsh  it.  (/■>  /..((/,•  Unhlliiiifili,  [IHIH)  ',\  {}.  \\.  |). 
601) ;    17  li.  J.  ^r.  ('.  lOr, ;  'iH  W.  1{.  758  ;  IW  L.  '1'.  HMO.) 

Any  person  npRrioved  by  tho  (Irtprmiiuition  of  the  jiis- 
tifi's  may  iippt-iil  to  Quarter  Sessions  by  Rivii)g  notice  in 
writirif,'  of  such  iippnil,  and  of  the  f»roniiils  tlifrrof,  and 
ontt'ritiH  into  a  roc'oj,'nizant'o,  within  seven  days  after  siuh 
determination.  Heiiee  the  hooks  and  pictures  ord(>red  to 
he  destroyed  will  he  imjMMinded  only  for  such  seven  diivs ; 
on  the  eighth  day,  if  no  notice  of  appeal  has  heen  ^^iveii, 
they  will  he  destroyed.  If  the  appeal  he  dismissed,  or  not 
prosecuted,  the  Court  of  Quarter  Sessions  may  order  the  hooks 
and  pictures  to  he  destroyed.  (Kee  the  Act  /"  <m7(/(so  in 
Appendix  C,  /xw/,  p.  888.)  The  death  of  the  comi)lainant 
after  the  issuing  of  the  summons  will  not  cause  the  pro- 
ceedings to  lapse.  ( /.'.  V.  7Vh./o(v.  ( 18H<))  5  (,).  U.  1).  IVM',  ■  I'.i 
L.J.M.C.57;  28W.H.418;  42  L.  T.  250 ;  1  U'ox.C.C.  4()s.i 

If  the  work  he  in  itself  ohscene,  its  puhlicatidu  is  ini 
indictahle  misdemeanour,  and  the  work  may  he  sciztij 
under  this  Act,  however  innocent  may  he  the  motive  of  tin 
publisher.  ( /.'.  v.  Ilirklin,  (18(58)  L.  I{.  8  Q.  B.  871 :  87  I-  •!. 
M.  ('.  89;  10  W.  li.  801 ;  18  L.  T.  398;   11  Cox,  C.  C.  lH.i 

If  any  poi'-.t  of  law  n  rises  under  this  Act,  the  magistrals 
or  justices  may  state  a  case  for  the  opinion  of  ;i  snpi  li'ir 
Court,  under  the  20  it  21  Vict.  c.  48,  or  the;  48  it  41  Vid. 
c.  41),  irrespective  of  the  power  of  api>eal  given  i>y  section  1. 
That  the  libel  is  an  accurate  report  of  a  judicial  procecdin;; 
is  no  defence,  if  it  contain  matter  of  an  obscene  ,inil 
demoralizing  character.  {Sicl,  v.  Ilniiiiniii,  (1872)  L.  K.  7 
C.  P.  201 ;  41  L.  J.  i*:  C.  85 ;  20  W.  K.  ti07 ;  20  L.  T.  50'.).  i 

Illiditratiiiiig. 

Tho  Protirxtant  EU'ctoriil  Union  publishiHl  a  book,  cullisJ  "  Tho  C'oii- 
fcssional  Unmasktil,"  inU'uded  to  oxposo  tho  abuses  of  tho  lioman  C;ith"lio 
discipline,  and  to  promote  tho  spread  of  tho  Protestant  reliirion.  lint  Imw- 
ever  praiseworthy  =iirh  a  motive  may  be  thought,  many  p;igsagt-g  in  th^ 
hook  were  obscene,  and  it  was  seized  i.nd  eondeniiiMl  a.s  an  nbfuiiie  lib- 1. 
li.  V.  lliMhi.  (1868)  L.  1!.  ?,  (J.  1!.  ;jt;n  ;  37  T..  J.  M.  C.  >-i)  ; 
16  W.  11.  801  ;  18  L.  T.  mo;    11  Cux,  C.  C.  19. 
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Tho  Protfvitant  Electoral  Union  tlii'riMi|Kin  iwuod  an  expurgated  edition 
of  "  Th<-  CunfoMStonal  UnmuakiHl,"  with  noma  now  mattor.  fui  :ii>lliiig 
Ihi*  Uuoi'gu  Markey  waa  trinl  ut  the  Winclioat«r  (Quarter  Soiaions  on 
October  IVth,  IH70,  when  thii  jury,  boing  unublo  to  agree  a«  to  the 
obHConity  of  the  t)ook,  woro  diavhargud  without  giving  any  verdict.  The 
Union  thonrnpiin  pubtiidied  "A  n^port  of  the  Trial  of  (li'orgn  Miirkry," 
ill  which  thoy  Hut  out  the  full  text  of  the  H>>ound  iMlitioii  of  "  Tho  Con- 
li'r-ional  Unmankml  ;  "  although  it  had  not  boen  read  in  opt-n  ''ourt,  but 
only  toki-n  an  read,  and  certain  puanogeti  in  it  rut'irrod  to.  A  pulico 
inagiMtruto  thereupon  ordered  all  copies  of  tlii-*  "  Itoporl  i»f  lint  I'liul  uf 
(l.'orgi'  Mm.'key  "  to  Ih>  seiznd  and  destroyed  -.m  uli-i  ene  Ihih1,h.  Hilil.  tlial 
tills  di-ci^ion  won  corri^ct. 

Sleele  v.   Umnnan,  (1872)  L.  l(.   7  (J.   1".  2U1  ;     17  1,.  .»    M.  C. 
85  ;    20  W.  11.  COT  ;    20  L.  T.  5<)9. 

x\ny  one  who  oiicnlv  exposes  or  oxhihit.s  any  iiulfcent 
xliihition  t>r  ol)H('<'m'  pritita  or  pictures  in  any  street,  road, 
public  place  or  highway,  or  in  any  window  or  other  part 
uf  any  honse  situate  in  any  street,  road,  i)ul»lic  place  or 
lii>,'liwiiy,  shall  he  deemed  a  rogue  and  vagabond,  and 
|iiiiiished  on  sinnniary  conviction.  (5  Geo.  IV.  c.  K\,  s.  4, 
as  explained  l»y  the  1  iV  '2  Vict.  c.  SH,  a.  2.) 

i'.y  the  ;);J  iV  :54  Vict.  c.  79,  s.  20,  the  Postmaster-General 
iii.iv  prevent  the  delivery  hy  post  of  any  oh.scene  or  indecent 
prints,  plioto^'raphs,  or  hooks.  And  hy  s.  4  of  the  Post 
(ttlice  (Protection)  Act,  1HH4  (47  iV  4H  Vict.  c.  70),  it  is 
piovided  that  a  person  wh*:  sends  or  attempts  to  send  a 
po4al  packet  which  encloses  any  indecent  or  ohscene  print, 
p;iiiitinj,',  photograph,  engraving,  hook,  or  card,  or  any 
ill  lecent  or  ohscene  article,  or  which  has  on  it  or  on  the 
I  uver  any  words,  marks,  or  designs  of  an  indecent,  ohscene. 
or  grossly  ott'ensive  character,  shall  he  guilty  of  ti  niis- 
diiiH  anoiir.  It  does  not  matter  that  the  otVender  did  not 
I  HOW  the  actual  contents  of  the  hooks  or  the  details  of  the 
photographs  sent  through  the  jiost.  if  he  knew  that  they 
Were  of  an  indecent  character. 

IUii*tratiim. 

Tho  defendant  inserted  in  his  newspaper  advertisenieut.s  whieh,  (Iiougli 
iiut  obscene  in  Ihemsolvo?,  related,  as  he  knew,  to  the  sale  of  ob.-rene 
linoka  and  photographs,  and   informed  the  readers  where  sucli  buoks  und 
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pliotograplis  could  bo  ol)taiiu<d  abroad.  A  polino  oflicer  wrote  to  tho 
a<ldr(■^•.s(•s  givt'ii  in  thr  iidvcrtiscini'iits,  and  rcccivid  in  ntiirn  from  liio 
ailvirtisors  obwcnr  books  und  pliotojjraplis.  Tin;  ililrudant  was  tric.l  and 
convicted  on  an  iniliclnicnt  uiidrr  tlio  hist  mcntionid  soctioii.  If  rid.  tliut 
tho  conviction  Wius  riglit,  althousli  lu-  did  not  know  what  i)rfcisr  bookri 
or  pliotograi)hs  woidd  bo  I'orwanbvl  by  tho  fori-i^n  advertisers  to  cacli 
applicant. 

H.   V.  iln  Maitii/,  |1'J07|   1   K.   U.   :!««  ;     7(i  L.  .1.   K.   H.  210; 
'M  h.  T.   ].VJ  ;     71  .1.   P.   n  ;     2;i  Times  L.  It.   221. 


And  by  section  3  of  tho  Indecent  Advertisements 
Act,  IBS'.)  (52  &  53  Vict.  c.  18),  "Whoever  affixes  to  or 
inscribes  on  any  liouse,  building,  wall,  hoarding,  gate,  fence, 
pillar,  post,  board,  tree,  or  any  other  thing  whatsoever  so 
as  to  be  visible  to  a  person  being  in  or  passing  along  any 
street,  pu])lic  highway,  or  footpath,  and  whoever  affixes  to 
or  inscribes  on  any  public  urinal,  or  delivers  or  atteiuiits 
to  deliver,  or  exhibits,  to  any  inhabitant  or  to  any  person 
being  in  or  passing  along  any  street,  public  highway,  or 
footpath,  or  throws  down  the  area  of  any  house,  or  exhibits 
to  public  view  in  the  window  of  any  house  or  shop,  any 
picture  or  printed  or  written  matter  which  is  of  an  indecent 
or  obscene  nature,  shall,  on  summary  conviction,  in  maiiinr 
provided  by  the  Summary  Jurisdiction  Acts,  be  liable  to  a 
penalty  not  exceeding  forty  shillings,  or,  in  the  discretion 
of  the  Court,  to  imprisonment  for  any  term  not  exceeding 
one  month,  with  or  without  hard  labour." 

By  section  -1,  "  Whoever  gives  or  delivers  to  any  ulli.r 
person  any  such  pictures,  or  printed  or  written  matti  r 
mentioned  in  section  '3  of  this  Act  with  the  intent  that  lUv 
same,  or  some  one  or  more  thereof,  should  be  aHixed,  in- 
scribed, delivered,  or  exhibited  as  therein  mentioned,  siiall. 
on  conviction  in  maimer  i)rovided  by  the  Summary  .liiii>- 
diction  Acts,  be  liable  to  a  penalty  not  exceeding  live 
pounds,  or,  in  the  discretion  of  the  Court,  to  imprisoniiit  lit 
for  any  term  not  exceeding  three  mouths,  with  or  without 
hard  labour." 

Section  5  enacts  that  any  advt^rtisement  relating  to  any 
complaint  or  infirmity  arising  from  or  relating  to  sexual 
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intercourse,  shall  be  tleemed  to  be  printed  or  written  matter 
of  an  indecent  nature  within  the  meaning,'  of  the  iil)ove 
sections ;  while  section  ('»  provides  that  •'  any  constable  or 
other  peace  officer  may  arrest  without  warrant  any  person 
whom  he  shall  find  committing  anv  offence  against  this 
Act." 


OB8CE2«E  WORDS.  612a 

Canadun  Notes  to  Chapter  XVIII. 
Obscene  Publications. 

Every  one  is  guilty  of  an  indictable  oflFenee  and  liable  to  two 
years'  imprisonment  who  posts  for  transmission  or  delivery  by  or 
through  the  post, — 

(a)  Any  obscene  or  immoral  book,  pamphlet,  newspaper,  picture, 
print,  engraving,  lithograph,  photograph  or  any  publication,  matter 
or  thing  of  an  indecent,  immoral,  or  scurrilous  character ;  or, 

(6)  Any  letter  upon  the  outside  or  envelope  of  which,  or  any 
post  card  or  post  band  or  wrapper  upon  which,  there  are  words. 
devices,  matters  or  things  of  the  character  aforesai  1.  Criminal 
Code  see.  209. 

»y  section  207  of  the  Criminal  Code  of  Canada,  U.S.C.  (1906), 
<•.  146,  as  amended  in  1909,  it  is  provided  that  every  one  is  guilty 
(if  an  indictable  offence  and  liable  to  two  years'  imprisonment  'vho 
knowingly,  without  lawful  justification  or  excuse,  makes  manu- 
factures, or  sells,  or  exposes  for  sale  or  to  public  view,  or  distri- 
I'lites  or  circulates,  or  causes  to  be  distributed  or  circulated,  or  has 
in  his  possession  for  sale,  distribution,  or  circulation,  or  assists  in 
Muh  making,  manufacture,  sale,  exposure,  having  in  possession, 
distribution  or  circulation  any  ol)scene  book,  or  other  printed, 
typewritten  or  otherwise  written  matter,  or  any  picture,  photo- 
frniph,  model  or  other  object  tending  to  corrupt  morals;  or  any 
lil.ite  for  the  reproduction  of  any  such  picture  or  photograph. 

No  one  shall  be  convicted  of  any  offence  in  this  section  mentioned 
if  lie  proves  that  the  public  good  was  served  by  the  act«  alleged  to 
li:ive  been  done,  and  that  tliere  was  no  excess  in  the  acts  alleged 
l">i>nd  what  the  public  good  reciuired.  Criminal  Code,  sec.  207  (2). 

It  shall  be  a  question  for  the  Court  or  Judge  whether  the  occa- 
sion of  tlie  manufacture,  sale,  exposing  for  sale,  publishing,  or 
exiiihitiou  is  such  as  might  be  for  the  public  good,  and  whether 
til.  re  is  evidence  of  excess  beyond  what  the  public  good  required 
in  ilie  manner,  extent  or  circumstances  in,  to  or  under  which  tlie 
iiuiiiufactnre,  sale,  exposing  for  sale,  publishing  or  exhibition  is 
iiiii  ie;  hut  it  shall  be  a  question  for  the  jury  whether  there  is  or  is 
nil!  sneh  excess.     Criminal  Code  see.  207  (3). 

Tlie  motives  of  the  manufacturer,  seller,  exposer,  publisher  or 
exliil.itor  shall  in  all  cases  be  irrelevant.     Criminal  Code  sec.  207 
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The  offence  being  that  a  person  '•knowii.;;ly"  without  lawful 
justification  or  excuse  sells  or  distributes  the  obscene  publication, 
it  is  obligatory  upon  the  prosecution  to  prove  knowledge  of  tiie 
contents  on  the  part  of  the  accused.  The  King  v.  Beaver,  9  Can. 
Cr.  C'as.  415,  9  O.L.R.  418. 

By  see.  861  it  is  provided  that  no  count  for  (inter  alia)  selling 
or  exhibiting  an  obscene  l)ook,  pamphlet,  newspaper  or  other 
printed  or  written  matter  shall  be  deemed  insufficient  on  the 
ground  that  it  does  not  set  forth  the  words  .hereof.  But  sec.  859 
empowers  the  Court  to  order  that  a  particular  shall  be  furnished 
by  the  prosecution  stating  what  passages  in  such  Iwok,  pamphlet, 
newspaper,  printing  or  writing  are  relied  on  in  support  of  the 
charge. 

The  test  of  obscenity  is  whether  the  tendency  of  the  matter 
charged  as  obscenity  is  to  ileprave  and  corrupt  those  whose  minds 
ar<'  open  to  such  immoral  influence,  and  into  whose  hands  a  puli- 
lication  of  this  sor*  may  fall.  R.  v.  Beaver  (1905),  9  Can.  Cr. 
Case.  415,  9  O.L.R.  418. 

The  following  article  pul)lished  in  a  newspaper,  taken  in  con 
ncction  with  the  character  of  the  paper  and  surrounding  circi'm- 
stances,  was  held  to  be  suflficient  to  support  a  v(>rdict  of  circulatins.' 
obscene  printed  matter  tending  to  corrupt  morals  within  s.  207  ii 
of  the  Criminal  Code:  "What  married  w(mian  lets  the  young  iii.iii 
in  thnuigh  the  side  window  when  her  husl)and  is  attending  IihIl'' 
meeting?"  ""Who  is  the  married  woman  who  went  to  Saint  Jolin 
last  Saturday  with  an  T.  C.  R.  clerk  and  stopped  at  the  hotel  iis 
clerk's  wife?"  The  King  v.  JIacDougall,  39  N.B.R.  :WS.  i:, 
Can.  Crini.  Cas.  460, 

A  person  who  knowin^'y  purchases  an  obscene  picture  for  aiintli'  r 
and  has  possession  of  the  same  for  the  purpose  ot  delivering  it  t.i 
such  other  person  is  guilty  of  having  in  Ids  possession  for  cinn!,! 
tioti  a  picture  tendinf,-  to  corrupt  morals,  although  he  did  nut  rxlii- 
bit  the  picture  to  any  person.  The  King  v.  ^fcCutcheon,  15  Cn ri. 
Cr.  Cas.  :U)2. 

One  Graf  was  sumtnarily  tried  and  convicted  by  a  police  ni.iL'is- 
trate  for  the  city  of  Toronto  upon  a  charge  laid  under  see.  20"  m 
of  the  Criminal  Code,  prior  to  the  amendment  of  the  section  in 
1909.     The  information  was  that  he  "at    the   city   of   Tornnt  > 

.  did  sell  a  (piantity  of  obscene  books,  printed  matter.  :mi- 
tures  and  photographs  tending  to  corrupt  morals."  Being  in  pri- 
son puR.uant  to  the  conviction,  an  application  was  made  I'di  'is 
discharge  on  the  return  of  writs  of  habeas  corpus  and  ccit, 
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m  aid.  The  evidence  before  the  magistrate  was  given  by  police 
detectives,  who  .said  that  they  found  the  articles  produced  upon  the 
person  of  the  defendant  and  in  a  valise  in  his  room,  that  the 
defendant  admitted  that  the  valise  was  his,  and  said  h.-  had  sold 
all  these  things  for  $200-"  he  did  not  say  he  had  sold  them  here  " 
I.e.,  in  the  city  of  Toronto,  "  but  sai.'  he  was  i.ere  and  expected  to 
get  the  nmney  here."  Xo  evidence  was  offered  for  the  defence  — 
Held,  that  there  was  evi.lence  that  the  sale  took  place  in  Canada. 
K.  V.  Graf  (1909),  19  O.L.R.  288,  ir,  Can.  Cr.  Cas.  ]9:{ 

In  the  .same  ease  it  was  objected  that,  before  the  actual  trial  of 
the  ca.se.  the    magistrate    had   looked  at  the  books  and    pictures 
ound  in  the  defendant '.«*  po,s.session.  and  had  thereby  necessarily 
l-eoome  prejudiced  against  the  defendant.     Held,  that"  as  the  mag- 
istrate was  at  liberty  to  look  at  the  productions  before  issuing  a 
summons  or  warrant,  in  order  to  form  his  opinion  as  to  whether  or 
t.ot  a  case  was  made  out,  he  was  entitled  to  do  so  after  the  defend- 
■im  was  in  custody,  or  at  any  time.     (6)  The  information  unde. 
which  the  defendant  was  convicted  omitted  to  state  that  he  "know 
inyiy  did  the  act  charged,  which  under  the  statute  is  a  material 
H.nient  m  the  offence,  and  the  same  omission  was  made  in  the  con- 
viction and  in  the  warrant  of  commitment.    Held,  that,  though  the 
"lagistrate  had  amended  the  conviction,  before  return  to  the  cer 
l.oran,  by  inserting  the  word  "knowingly."  and.  though  the  defect 
in  the  information  was  immaterial,  the  omission  of  the  word  "know- 
itmly  '  ,n  the  warrant  was  a  fatal  objection  to  its  validity  which 
WM.  not  cured  as  being  an  "irregularity,  informality,  or  insuffi- 
ii'tiov.     within  the  meaning  of  sec.  1124  of  the  Code      (7)  Al 
tl.niigh.    however,    the    original     warrant   %vas    clearly    bad      the 
<  ourt  or  Judge  had  power  under  sec.  1120  of  the  Code  to  "make 
iin  order  for  the  further  detention  of  the  person  accused,"  and  to 
'hrvot  the  issue  of  a  new  warrant  in  accordance  with  the  con%ne- 
ti"ii  as  amended  by  the  magistrate.     (Rex  v.  Morgan   (19011     5 
•a...  r...  Cas.  f,,"?.  272.  2  O.L.R.  413,  .3  O.L.R.  356.  followed)     Rex 
V  <;nrf  noo9).  19  O.L.R.  238.  15  Can.  Cr.  Cas  193 
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CHAPTER  XIX. 


SEDITIOUS   WORDS. 


Seditious  words  may  be  defined  generally  in  the  language 
of  section  1  of  the  statute  00  Geo.  III.  &  1  Geo.  IV.  c.  8,  as 
any  words  which  tend  "  to  bring  into  hatred  or  contempt 
the  person  of  his  Majesty,  his  heirs  or  successors,  or  the 
Regent,  or  the  government  and  constiti;tion  of  the  United 
Kingdom  as  by  law  established,  or  either  House  of  Parlia- 
ment, or  to  excite  his  Majesty's  subjects  to  attempt  the 
alteration  of  any  matter  in  Church  or  State  as  by  law 
established,  otherwise  than  by  lawful  means."  Whoever 
by  language,  written  or  spoken,  incites  or  encourages  others 
to  use  physical  force  or  violence  in  some  public  matter  con- 
nected with  the  State,  is  guilty  of  publishing  a  seditious 
libel.  The  test  whether  the  statement  is  a  seditions  libel  is 
not  either  the  truth  of  the  language  or  the  innocence  of  the 
motive  with  which  the  statemeiit  is  published,  but  is  this :  Is 
the  language  used  calculated  to  promote  public  disorder  or 
l)hysical  force  or  violence  in  a  matter  of  State  ?  (Per  Lord 
Coleridge,  J.,  in  //.  v.  Aldml,  (1909)  74  J.  P.  55.) 

Seditious  words  may  in  some  special  cases  amount  to 
Treason  or  to  Treason-felony.  This  chapter  will,  therefore, 
be  divided  into 

I. — Tffasonahle  Words. 
(i)  Words  merely  spoken. 
(ii)  Words  written  or  printed  but  not  published, 
(lii)  Words  written  or  printed  and  published. 


II. — SfiditiouH  Words. 
(i)  Words  defamatory  of  the  Sovereign  himself, 
(ii)  Words   defamatory    of  the    King's    Ministers   and 
Government. 
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(iii)  Words  defamatory  of  the  Constitution  and  of  our 

Laws  generally, 
(iv)  Words  defamatory  of  either  House  of  Parliament, 

or  of  the  members  thereof, 
(v)  Words  defamatory  of  Jourts  of  Justice,  and  of  the 
Judges  thereof. 

(a)  Superior  Courts. 
(6)  Inferior  Courts. 


I. — Treason  and  Treason-Felony. 

(i)  Words  nwrehj  upokni  against  the  King  or  his  ministers 
cannot  amount  to  treason.  It  was  resolved  in  Hiiqh  I'iui's 
Crtsi;  Cro.  Car.  117  (overruling  several  arbitrary  decisions 
of  earlier  date),  "  that,  unless  it  were  by  some  particular 
statute,  no  words  will  be  t'-eason."*  There  is  no  such 
statute  ;  but  by  section  3  of  the  11  &  12  Vict.  c.  12,  to 
express,  utter,  and  declare,  hij  opoi  ami  udristd  spfakiinj, 
certain  traitorous  compassings,  imaginations,  inventions, 
devices,  or  intentions,  is  made  treason-felony.  The  words 
in  italics  were  not  in  the  earlier  statutes  to  the  same  effect, 
and  are  now  repealed  by  the  Statute  Law  Revision  Act,  1801 
(54  &  55  Vict.  c.  67). 

But  words  accompanying  any  act  may  always  he  given 
in  evidence  to  erplain  the  intention  with  which  such  act  is 
done. 

(ii)  Words  written  or  printed,  but  not  published,  cann<  * 
be  treason  at  common  law  :  and  they  do  not  constitute  iin 
overt  act  of  treason  within  the  meaning  of  the  25  Edw.  III. 
c.  2.  The  decisions  to  the  contrary  in  It.  v.  1','iii-hitiii, 
(1615)  Cro.  Car.  125,  2  Cobbett's  St.'Tr.  870,  and  Fl.  v. 

*  Tho  story  so  froquontly  repeat <>(1  that  in  the  reign  of  Edward  IV. 
Thomas  Burdctt  was  oonvictod  of  high  treason  for  aaj'ing  that  he  wished 
tho  horns  of  his  stag  wore  in  the  holly  of  him  who  had  advised  ihi"  King 
t/>  shoot  it  (though  it  is  still  to  he  found  in  Rla^kstflne,  vol.  iv.  c.  6), 
has  twn  proved  by  Hallain  to  U-  mythical.  Tho  charge  against  liunlett 
was  of  a  murh  more  serious  nature  :  and  the.se  idle  words  of  his  .nre  net 
anywhere  alluded  to  in  the  indictment  again.st  him.  ("  Middle  Ages." 
c.  viii.  ud  fin.) 
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Alfinnon  Sidm-if,  (1683)  0  St.  Tr.  889,  893,  were  reversed 
liy  a  private  Act  of  Parlianierl  in  1«)89.  (S  e  Hallam's 
Const.  Hist.  i.  4<»7.)  But  l)v  the  <>  Anno,  c.  7  (al.  41),  s.  1, 
(passed  in  1707,  probably  iii  consequence  of  a  libel  called 
"  Mercnrius  Politicns  :  "  see  li.  v.  Hroini,  Holt,  425  ;  11 
Mod.  86 ;  pnst,  p.  524),  "  maliciously,  advisedly,  and 
directly,  hij  initiinj  or  print huj,  to  maintain  and  affirm," 
that  Qneen  Anne  was  not  the  rightful  Que(!ij,  that  the 
Pretender  or  any  one  else,  except  the  descendants  of  the 
Electress  Sophia,  had  any  right  or  title  to  the  Crown,  or 
that  an  Act  of  Parliament  could  not  bind  the  Crown,  and 
limit  the  descent  thereof,  was  made  high  treason ;  and  it 
does  not  ai)pear  that  any  publication  is  requisite  to  complete 
the  offence  created  by  this  statute. 

(iii)  But  to  publish  a  writing  which  imports  a  compassing 
the  King's  death  within  the  meaning  of  25  Edw.  HI.  c.  2, 
is  an  overt  act  of  treason. 


lUiutratitm. 

Williams,  a  barrister  of  the  Middle  Temple,  wrote  two  books,  "  Balaam's 
Ass"  and  the  "Speculum  Regale,"  in  which  he  predicted  that  King 
James  1.  would  die  in  the  year  1621.  He  wa.s  in<lii-ted  for  high  treason, 
convicted,  and  executed. 

B.  V.  Williams.  (1620)  2  Eolle,  R.  88. 

By  the  36  Geo.  HI.  c.  7,  made  perpetual  by  the  57 
Geo.  HI.  c.  6,  to  compass,  devise,  or  intend  death  or 
wounding,  imprisonment,  or  bodily  harm  to  the  person  of 
the  Sovereign,  and  such  compassing,  device,  or  intention  to 
exi)ress,  utter,  oi  declare,  %  publishing  nmj  printing  or  writing, 
or  by  any  overt  ct  or  deed,  is  made  high  treason,  punishable 
with  death. 

And  by  the  11  A-  12  Vict.  c.  12,  s.  3,  to  compass,  devise, 
and  intend  to  depose  the  King,  or  to  levy  war  against  him 
m  order  by  force  or  constraint  to  compelhim  to  change  his 
counsels,  or  to  intimidate  either  House  of  Parliament,  or 
to  stir  up  any  foreigner  or  stranger  with  force  to  invade 
any  of  his  dominions ;  and  such  compassings,  devices,  or 
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intentions,  or  anv  of  them,  to  exi  ress,  utter,  or  declare,  bn 
puhlishiiiq  ,m,  i>ri,>lm,,  or  initmn  or  hij  open  an,l  advmd 
xpadhiq,  or  1)V  nnv  overt  ftct  or  deed,  is  made  treiison-felony, 
punishable  with  transportation  (now  penal  servitude)  for 
life. 

II. — Sedition. 

It  is  a  misdemeanour,  i)unislml>le  by  indictment  or  by 
information,  to  libel  or  to  slander  the  Sovereign,  or  his 
administration,  or  the  constitution  of  the  realm,  or  either 
House  of  Parliament,  or  its  members,  or  any  judge  or 
magistrate.  It  is  also  a  high  misprision  or  contempt ;  and 
therefore  the  defendant  may  l)e  lined  to  any  amount,  or 
sentenced  to  a  term  of  imprisonment  of  any  length,  or  both, 
at  the  discretion  of  the  judge,  as  in  pnvmHnir,'.  Formerly, 
banishment  and  pillory  could  also  be  inflicted  ;  but  these 
punishments  are  now  abolished.  (60  Geo.  III.  &  1  Geo.  IV. 
c.  8,  ss.  1,  2,  8,  4 ;  11  Geo.  IV.  &  1  Will.  IV.  c.  73,  s.  1 ; 
7  Will.  IV.  &  1  Vict.  c.  '23).  h\  cases  not  calHng  for  severer 
punishment,  the  offender  may  be  required  to  find  sureties 
for  his  good  behaviour.  ( H-r  p<irt>'  Seymour  v.  Michad  DarUU 
12  L.  R.  Ir.  4(5 ;  15  Cox,  C.  C.  242.) 

The  offence  cannot  be  tried  at  Quarter  Sessions. 

(i)    Wonh  ih'fdmatonj  of  the  Sovereiijii  hiinself. 

It  is  sedition  to  speak  or  publish  of  the  King  any  words 
which  would  be  libellous  and  actionable  per  w,  if  printed 
and  published  of  any  other  public  character. 

Thus,  any  words  will  be  deemed  seditious,  which  strike 
at  the  King's  private  life  and  conduct,  which  impute  to  him 
any  corrupt  or  partial  views,  or  assign  bad  motives  for  his 
policy,  which  insinuate  that  he  is  a  tyrant,  careless  of  the 
welfare  of  his  subjects,  or  which  charge  him  with  deliberately 
favouring  or  oppressing  any  individual  or  class  of  nun  in 
distinction  to  the  rest  of  his  subjects.  {R.  v.  Dr.  Shehl>r,ii;; 
(1758)  Holt  on  Libel,  p.  82  ;  1!.  v.  Mijlius,  (1911).)    A  fortiori, 
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any  words  are  seditious  whicb  strike  at  his  title  to  the 
Crown,  call  his  legitinmcy  i-r  iiiiestion,  or  iirc  (itlierwise 
treasouuble.  (/.'.  v.'7<rX-,  (172«)  1  iJariiardiston,  ."iOl,  <(>(//, 
p.  15-i.) 

But  to  assert  that  the  King  is  misled  by  iiis  ministers,  or 
that  he  takes  an  erroneous  view  of  some  great  question 
of  policy,  is  not  seditious,  if  it  l)e  done  with  decency  and 
moderation. 

Illiintratioiiii. 

Tho  following  words  appi-ari'il  in  Uio  Morning  ('hroniclo  for  October  2nd, 
1809  :  —  "  What  a  crowd  of  blwsings  rush  upon  ono's  mind  that  might  b« 
beittowed  upon  the  country  in  tho  uvcnt  of  u  lotul  change  of  system  I 
Of  all  monarchs,  indood,  uinco  tho  Kcvolutioii,  tlio  successor  of  Oeorgo 
'ho  Third  will  liavo  tho  finost  opportunity  of  becoming  nobly  popular."  On 
u  trial  of  a  criminal  information  against  tho  propriotor  and  printer  of 
the  paper  for  libel,  Lore!  EUenborough  told  tlio  jury  that  if  they  con- 
sidered that  the  words  meant  that  tho  King's  death  would  bu  a  blessing 
to  tho  nation,  and  that  tho  sooner  it  happened  the  better,  then  tluy  should 
lind  thu  prisoners  guilty  ;  but  that  if  they  thought  tho  passage  could 
fairly  be  construed  as  an  expression  of  regret  that  an  erroneous  viow  had 
been  taken  of  public  affairs,  and  of  a  wi.-Ui  for  some  chiingo  in  tho  policy 
and  system  cf  administration  under  his  Majesty,  they  luiglit  acquit  them. 
Tho  jury  found  tho  prisoners,  Not  Guilty. 

R.  V.  Lambert  and  Porry,  (1810)  2  Camp.  3DM  ;    31  How.  St.  Tr. 
340. 
To  print  and  publish  falsely  of  tho  King  that  he  is  insane  is  a  criminal 
libel,  as  it  would  bo  of  any  othor  person. 

H.  V.  Harvey  and  Chtipman.  (18:i3)  2  U.  &  U.  257. 
So  is  charging  tho  King  with  a  breach  of  his  coronation  oath. 

Oliver  St.  ,'ohns  Caitr,  (IGlo)  Noy,  105. 
To  insinuate  that  tho  King  is  a  liar  and  a  d(«eiver,  and  to  assert  that 
he  has  treacherously  betrayed  tho  interests  of  his  subjects  and  allies,  and 
prostituted   thu  honour  of   his  crown   {Thn   Surth   Ilriton,   No.    45),   is  a 
seditious  libel. 

R.   V.   John   Wilkes,   (1708)   4   Burr.   2527  ;     19   ilow.   St.   Tr. 
1075. 

R.  V.  John  Williams,        I        *■ 
As  to  certain  of  tho  letters  of  Junius,  seo 

R-.  V.  Wondfall,  (1770)  5  Burr.  20C1. 
R.  V.  Almon,  (1770)  ib.  2680. 

Many  iVvta  in  the  old  text-books  represent  the  law  as  stricter  on 
this  point  than  is  stated  above.  According  to  Hawkins'  "  Pleas  of 
the  Crown,"  i.  c.  6  (8th  ed.  by  Curwood,  p.  OG),  and  4  Blackatoue, 
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128,  c.  ix.  ii. }»,  it  ih  a  IukIi  mispriMion  niul  eonteiupt  merely  to  Biwak 
conteiuiituotmly  of  tliu  KiiiK.  or  eiirHn  liiiii  or  wixli  him  ill,  toaHMirt 
that  he  lacks  wisdom,  valour  or  steadiness,  or.  in  short,  to  say  any- 
thing "  which  may  Utsseii  him  in  the  esteem  of  his  suhjects,  weaken 
his  government,  or  raise  jealousies  Iwtween  him  and  his  (leople," 
But  we  can  find  no  decision  reported  which  supports  so  wide  a  pro- 
position :  and  we  venture  to  doulit  if  in  the  present  day  it  would  l* 
deemeil  a  crime  to  call  the  King  a  coward  or  a  fool.  Mere  words  of 
vulgar  uhuse  can  hardly  amount  to  sedition.  In  fact,  the  only  dis- 
tinctioUH  that  the  law  makes  lietween  words  defamatory  of  the  Kinf?, 
and  of  any  other  leadin;*  public  character  appear  to  Iw : 

(i)  That  the  former  may  be  criminal  when  only  n/toAt/i ;  whereas 
the  latter  must  1  ^  written  or  printed  and  published  ; 

(ii)  That  in  the  case  of  the  former  it  cannot  be  pleaded  as  a  defence 
that  the  words  are  true.  {Ii.  v.  I'raiukliii,  (17ai)  !>  St.  Tr.  2.55  ;  17 
Howell's  8t.  Tr.  G'2(>;  7;.f  jiaite  O'lirien,  12  L.  U.  Ir.  211;  15  Cox. 
C.  C.  180.) 

(ii)   Wiinh  tli/<tmiili>ry  itf  On    Klini's  Miiiistiia  <iiiil 
(iociiiimiiit. 

It  is  sedition  to  speiik  or  publish  of  iiitlividuiil  iiifmiitMs 
of  the  (Toveriiinent  words  which  would  be  libellous  ami 
actionable  /»./•  nc,  if  written  and  published  of  any  other 
public  character. 

It  is  also  sedition  to  peak  or  publish  words  defaiiiaturv 
of  the  Cloverunient  collectively,  or  of  their  general  adniiiii>- 
tration,  with  intent  to  subvert  the  law,  to  (jroduie  public 
disorder,  or  to  foment  or  promote  rebellion. 

"  There  is  no  sedition  in  censuring  the  servants  of  the 
Crown,  or  in  just  criticism  on  the  administration  of  tlic 
law,  or  in  seeking  redress  of  grievances,  or  in  the  fail 
discussion  of  all  party  questions."  (Per  Fitzgerald,  •).,  in 
It.  V.  SaUinw,  11  Cox,  C.  C.  50.) 

Where  corrupt  or  malignant  motives  are  attributed  to 
the  ministry  as  a  whole,  and  no  particular  person  is  libelkd, 
the  jury  must  be  satisfied  that  the  author  or  i)ublishtr 
maliciously  and  designedly  intended  to  subvert  uur  iaw.-. 
and  constitution,  and  to  excite  rebellion  or  disorder.  Tiiere 
must  be  a  criminal  intent.     But  such  an  intent  will  be 


Woltns  hKFA>l.\ri)i;Y  ny  rilK  uityHHSMKSr. 


.M9 


presunied,  if  the  imturiil  and  necessary  consequence  of  the 
words  employed  l)e  "  to  excite  a  contempt  of  her  Majesty's 
(Jovernment,  to  l)ring  the  administration  of  its  laws  into 
(Usrepute,  and  thus  impair  their  operation,  to  create  dis- 
utTectioo,  or  to  disturb  the  public  peace  and  tranquillity  of 
the  realm."  [U.  v.  (W//h.s,  (1839)  \)  C.  k  P.  46(5;  IL  v. 
I.m;tt,   ih.   402.) 

In  determining  whether  such  is  a  natural  and  necessary 
consequence  of  the  words  employe*!,  the  jury  should 
consider  the  state  of  the  country  and  of  the  public  mind  at 
the  date  of  the  pul)lication :  passages  which  in  tranquil 
times  might  he  con)paratively  innocent  may  be  most 
pernicious  in  a  time  of  insurrection.  (Per  Fitzgerald,  J., 
11  Cox,  C.  C.  50,  5i>.)  On  the  other  hand,  the  circumstances 
which  provoked  the  attack  may  tell  in  the  prisoner's  favour. 
If  a  man  be  smarting  under  a  grievance,  or  honestly 
indignant  at  some  act  of  a  Government  ofticial,  he  cannot 
be  expected  to  speak  or  write  as  calmly  and  deliberately  as 
if  he  were  discussing  matters  in  which  he  felt  no  special 
interest.  (Per  Littledale,  J.,  in  L'.  v.  Collins,  9  C.  6:  P. 
400.)  The  jury  should,  in  every  case,  consider  the  book  or 
newspaper  article  as  a  whole,  and  in  a  fair,  free,  and  liberal 
spirit :  not  dwelling  too  much  upon  isolated  passages,  or 
Hp(m  a  strong  word  here  or  there,  which  may  be  qualiHed 
by  the  context,  but  endeavouring  to  gather  the  general 
ett'eet  which  the  whole  composition  would  have  on  the 
minds  of  the  public.  Considerable  latitude  must  be  given 
to  political  writers.  (Per  Lord  Kenyon,  C.J.,  in  /.'.  v.  Unves, 
Peake,  Add.  Ca.  H4 ;  20  How.  St.  Tr.  530.) 

A  document  published  in  this  country  calculated  to  bring 
into  hatred  and  contempt  the  Government  of  a  foreign 
country  is  not  a  seditious  libel.  (It.  v.  Antondli,  (1906) 
70  J.  P.  4.) 

The  Statutes  of  Siuudaliim  Magnatnm  (3  Edw.  I.  c.  34  ;  2  Rich. 
II.  at.  1,  c.  5 ;  and  12  Kich.  11.  c.  11),  which  made  it  a  crime  to  tell 
or  publish  false  news  or  tales  of  the  great  officers  of  the  realm,  are 
now  all  repealed  by  the  50  &  51  Vict.  c.  59. 
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lUustrationt. 

To  atiribut-o  "  the  sad  atato  of  tho  country  to  the  influence  of  French 
gold  on  thoso  who  havo  the  conduct  of  affairs,"  is  a  seditious  libel, 
though  no  particular  ininigtor  is  singled  out ;  but  to  complain  of  "  the 
mismanagement  of  the  na/y  through  the  ignorance  and  incapacity  of 
those  who  have  the  managomont  of  it,"  would  (it  is  submitted)  not  bo 
held  a  libel  in  the  present  day. 

n.  V.  Tutchin.  (1704)  5  St.  Tr.  527  ;  H  Howell's  St.  Tr.  1095  ; 
Holt,  424  ;  2  Lord  IJaym.  1061  ;  1  Salk.  50  ;  6  Mod.  268. 
An  announcement  that  a  colloctlon  had  been  made  for  "  the  relief  of 
the  widows,  orphans,  and  aged  parents  of  our  beloved  American  fellow- 
subjects,  who,  faithful  to  the  character  of  Englishmen,  preferring  death  to 
slavery,  were  for  that  reason  only  inhumanly  murdered  by  the  King's 
troops  at  or  near  Lexington  and  Concord  in  the  province  of  Massachusetts 
on  the  19th  of  April  last,"  was  held  a  .seditious  libel  on  his  Majesty's 
Government  and  their  employment  of  his  troops,  tending  to  foment  discord 
and  to  promote  rebellion. 

R.  V.  John  Home,  (aftorwards  John  Home  Tooke),  (1777)  II 
St.  Tr.  264  ;  20  IlowoU's  St.  Ti.  651  ;  Cowp.  672. 
An  article  in  tiie  Examiner  declaring  that  an  improper  and  cruel  method 
of  punishment  was  priictisod  in  the  King's  army,  and  that  his  soldiers  were 
punished  with  excessive  severity  thereby,  was  declared  by  the  jury,  in  spite 
of  the  sum.iiing  up  oif  Lord  EUenborough,  not  to  be  a  s(Hlitious  libel  on 
the  Government  and  the  military  service  of  the  King  tending  to  excifa 
disaffection  in  tiie  army  and  to  deter  others  from  bocoming  recruits. 

R.  v.  John  Hunt  rf-  John  Li'igh  IlunI,  (1811)  31  llowell's  St.  Tr. 
408  ;    2  Camp.  583. 
Sir   Francis   Burdett,    M.I',    for   Westminster,    wrot<»   and    published   :m 
address  to  his  constituiMits,  severely  commenting  on  the  conduct  of  tlio 
military  who  had  di.sporsod  the  meeting  assembled  at  St.   Peter's  Field, 
near  Manchester,  on  August  16th,  1819.    He  was  found  guilty  of  publishing 
a  seditious  libel,  sentenced  to  three  months'  imprisonment,  and  lined  l,000^ 
R.  v.  liitrdflt.  (1820)  4  B.  &  Aid.  O.".,  115,  314. 
See  also  R.  v.   I'nm  vol  Prin,  (1664)  Sid.  219  ;    I  Kehle,  773. 
R.   v.    Rorro,  (1698)    12   Mod.    219;     Holt,   422;     Oartli.    400; 

2  Salk.  417  ;    I  Ld.  Haym.  414. 

R.  v.  Lmirenre,  (1699)   12  Mod.  311  ;    Dig.   L.  L.   121. 

R.  v.  Rcdford,  (1714)  cited  in  2  Str.  789  ;    Dig.  L.  L.  19,  121. 

R.  V.  Bliw.  (1719)  Dig.  L.  L.  122. 

R.  V.  Francklin,  (1731)  9  St.  Tr.  255  ;    17  HowfJl's  St.  Tr.  626. 

R.  V.  Owpn,  (1752)  18  Howell's  St.  Tr.  1203  ;    Dig.  L.  L.  67. 

R.  V.  Cobbett.  (1804)  29  Howell's  St.  Tr.  1. 

R.   V.   Johnson,  (1805)  29  Ifowell's  St.   Tr.    103  ;     7  Ea«t.  O'l  • 

3  Smith,  94. 

R.  V.  Collitu,  (1839)  9  C.  &  P.  456. 

/(•.  V.  Lovett,  (1839)  9  C.  &  P.  462. 

R.  V.  John  Mitchi-U,  (1N48)  11  L.  '^  (Old  S.)  112;  3  Cox,  C.  C.  »4. 

Re  Crowe,  (1848)  3  Cox,  C.  C.  U... 

*.  V.  Funaell,  (1848)  3  Cox,  C.  C.  291. 
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There  are  old  cases  which  appear  to  go  further,  and  to  decide  that 
any  publication  tending  to  beget  an  ill  opinion  of  the  Government  is 
a  criminal  libel.     "  If  persons  wliould  not  he  called  to  account  for 
possessing  the  people  with  an  ill  opinion  of  the  (iovirnniont,  no 
Government  can  subsist :  for  it  is  very  necessary  for  all  Governments 
that  the  people  should  have  a  good  opinion  of  it "  (<«7<).     ( Per  Lord 
Holt,  C.J.,  in  n.  V.  TuUhiu,  (1704)  5  St.  Tr.  532 :  It  Howell's  St. 
Tr.  1127.)     And  Lord  Ellenborough,  C.J.,  expressly  following  this 
decision,  told  the  jury  in  It.  v.  Cnhhctt,  (1801)  29  Howell's  St.  Tr. 
41* : — "  It  is  no  new  doctrine  that  if  a  jjublication  be  calculated  to 
alienate  the  affections  of  the  people,  by  bringing  the  Government 
into  disesteem,  whether  the  expedient  be  by  ridicule  or  obloquy, 
...  it  is  a  crime."     If  this  is  to  be  taken  literally,  all  Opposition 
newspapers  commit  such  crime  every  day.    Such  a  doctrine,  if  strictly 
enforced,  would  destroy  all  liberty  of  the  press,  and  is,  moreover,  in 
conflict  with  more  recent  lUcta  :— "  The  people  have  a  right  to  discuss 
any  grievances  that  they  may  have  to  complain  of."     (Per  Little- 
dale,  J.,  in   II.  V.  VoUhis,  !)  C.  &   P.   461.)     "A  journalist  may 
canvass  and  censure  the  acts  of  the  Government  and  their  public 
policy— and  indeed  it  is  his  duty.  ...     It  might  be  the  province  of 
the  press  to  call  attention  to  the  weakness  or  imbecility  of  a  Govern- 
ment when  it  was  done  for  the  public  good."     (Per  Fitzgerald,  ,1., 
11  Cox,  C.  C.  54,  57.)     It  is  clearly  legitimate  and  constitutional  to 
endeavour,  by  means  of  arguments  addressed  to  the  people,  to  replace 
one  set  of  ministers  by  another.     And  the  precise  object  of  such  argu- 
ments is  to  bring  the  ministers  now  in  office  into  disesteem,  and  to 
alienate  from  them  the  affections  of  the  people.     Sir  Francis  liurdett 
could  not  possibly  be  convicted  in  the  present  day  for  such  an  elei!- 
toial  address  as  he  issued  on  August  22nd,  1819.    (See  4  B.  &  Aid. 
IIG,  117,  n.) 

But  Lord  Holt's  words  must  not  be  taken  strictly  in  their 
modern  signification  ;  we  must  construe  them  with  reference  to  the 
times  in  which  he  spoke.  He  clearly  was  not  referring  to  a  quiet 
change  of  ministry  which  in  no  way  shakes  the  throne,  or  loosens  tlh! 
reins  of  order  and  government.  In  1704  the  present  pystem  of 
party-government  was  not  in  vogue :  it  was  barely  conceived  by 
\\illiam  III.,  and  was  certainly  not  generally  understood  under 
Queen  Anne.  And  even  in  Lord  Ellenborough's  time  the  ministry 
Were  still  appointed  by  the  King,  and  not  by  the  people.  By  "  the 
Government"  both  judges  meant,  not  so  nmch  a  particular  set  of 
ministers,  as  the  political  system  settled  by  the  Constitution,  the 
general  order  and  discipline  of    the  realm.     "To  subvert   the 
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Government "  is  the  phrase  employed  in  the  earlier  case  of  li.  v. 
lii'ir,-,  12  Mod.  221 ;  Holt,  422 ;  and  to  Lord  Holt's  mind  "  subverting 
the  Government "  meant  bringing  in  the  Pretender;  to  Lord  Ellen- 
borough's,  the  introduction  of  Jacobinism  and  Ked  Republicanism 
from  France  :  not  the  substitution  of  one  statesman  for  another  as 
First  Lord  of  the  Treasury. 

(iii)    U'onln  dffaiinitnrii  of  the  Constitution  and  of  our  laws 

ijeneroUtj. 

All  malicious  endeavours  by  word,  deed  or  writing,  to 
promote  imblic  disorder  or  to  induce  riot,  rebellion  or  civil 
war,  are  clearly  seditious,  and  may  be  overt  acts  of  treason. 
But  where  no  such  conscious  endeavour  is  proved,  still,  if 
the  natural  and  necessary  consequence  of  any  word,  deed, 
or  writing,  be  to  subvert  our  laws  and  constitution  and  to 
excite  or  promote  discontent  and  disorder  amongst  the 
people,  a  criminal  intent  will  be  presumed :  and  the  author 
is  guilty  of  sedition.  (/.'.  v.  lUmktt,  (1820)  4  B.  it  Aid.  95 ; 
II.  v.  Collins,  (183U)  9  C.  k  P.  450 ;  /.'.  v.  (imnt,  7  St.  Tr. 
(N.  S.)  507  ;  //.  V.  TihUts  and  Uindnst,  [1902]  1  K.  B.  at  p.  8.S.) 
Thus  all  publications,  the  direct  tendency  of  which  is  to 
bring  the  constitution  of  the  realm  into  hatred  and 
contempt,  and  to  induce  the  people  to  disobey  the  laws  a?ul 
to  defy  legally  constituted  authority,  are  seditious  libels,  for 
which  the  author  is  criminally  liable.  {H.  v.  Snilican,  11  Cox, 
C.  C.  44.) 

But  mere  theoretical  discussions  of  abstract  questions 
of  political  science,  comparisons  of  various  forms  and 
systems  of  government,  and  controversies  as  to  the  details 
of  our  own  constitutional  law,  are  clearly  permissible.  Anil 
so  is  any  hoi.d  Jidr  effort  to  repeal  or  alter  the  law  by  consti- 
tutional methods.  The  prosecution  must  satisfy  the  jury 
that  the  publication  is  calculated  to  disturl)  the  tranquillity 
of  the  State  and  to  lead  ignorant  persons  to  endeavour  to 
subvert  the  Goveriunent  and  to  break  the  laws  of  the  realm. 
lit.  V.  Ilnnis  and  otiirrs,  IC.  Cox,  C.  C,  355.)  Without  satis- 
factory i)roof  of  such  tendency,  there  is  no  evidence  of  that 
criminal  intention  which  is  e^:39utial  to  constitute  the  otl'ence. 
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The  old  cases  II.  v.  Brew»ter,  (1663)  Dig.  L.  L.  76  ;  R.  v.  Ilarrisoti, 
(1677)  3  Kel).  841 ;  Ventr.  324,  and  It.  v.  BrdOml,  (1714)  cited  in 
•2  Str.  780,  80  far  as  they  run  counter  to  this  proposition,  must  be 
considered  as  overruled.  It  seems  that  Harrison  would  not  have 
lieen  convicted  but  for  the  statute  13  Car.  II.  c.  1,  which  remains 
still  in  part  unrepealed.     See  post,  p.  525. 

The  jury  must  find,  first,  that  the  defendant  in  fact  spoke 
or  pubHshed  the  words  complained  of :  secondly,  that  the 
words  are  seditious  and  were  spoken  or  published  with  the 
intent  alleged  in  the  indictment.  The  latter  as  well  as  the 
former  is  entirely  a  question  for  the  jury.  The  fact  that  the 
House  of  Commons  has  resolved  that  the  same  publication 
is  "  a  malicious,  scandalous  and  seditious  libel,  tending  to 
create  jealousies  and  divisions  amongst  the  liege  subjects 
of  her  Majesty,  and  to  alienate  the  affections  of  the  people 
of  this  country  from  the  Constitution,"  ought  not  to  have 
the  least  weight  with  the  jury.  The  defendant  is  not  to  "  be 
crushed  by  the  name  of  his  prosecutor."  (Per  Lord  Kenyon, 
C.J.,  in  ji.  V.  AVav.s,  Peake,  Add.  Ca.  84.) 

"  In  a  free  country  like  ours,"  says  Lord  Kenyon,  C.J., 
in  the  same  case,  p.  8(5,  "  the  productions  of  a  political 
luithor  should  not  be  too  hardly  dealt  with."  Tlie  jury 
should  "recollect  that  they  are  dealing  with  a  class  of 
articles  which,  if  written  in  a  fair  spirit  and  lioiid  jiilr, 
might  be  productive  of  great  public  good,  and  were  often 
necessary  for  public  protection  "  ;  and  they  should  therefore 
"  (leal  with  them  in  a  broad  spirit,  allowing  a  fair  and  wide 
margin,  looking  upon  the  whole,  not  on  isolated  words." 
And  they  should  also  take  into  their  consideration  the  state 
of  the  country  end  of  the  jnihlic  mind  at  the  date  of  the 
jmblication.  (Per  FitzgeraUl,  J.,  in  II.  v.  Snlliruii,  11  Cox, 
C.  C.  50,  59.) 

IlliiHtralions. 

Til  usscrt  tliiit  a  PailiiiiiU'ii)  woiilil  !«•  justilici  In  imikiiij,'  \v:ir  ;ii;iiiiist, 
iiny  kill),'  who  broke  tin?  Six'iiil  (^unpai't  wa-"  iMtMiiilly  iliftiii'il  -.oilitioii"  in 
till'  <\ii\H  of  ChiiiliN  II.,  as  ti'n<ling  to  u  icncwal  of  tlio  Civil  W:ir. 

H.  V.  liv-WHti-r,  (100:1)  Dig.  L.  L.  70. 

H.  V.  Hun-ixun,  (1077)  :i  Ki-Mo,  811  ;  V.'ntr.  Mi  ;  Dig.  L,  L.  00. 
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To  assert  that  "  the  late  revolution  was  the  destruction  cf  the  laws  of 
England,"  or  an  unjnstifiiibli'  and  unronKtitufional  procowlinf,'.  and  that  tlM 
Act  of  Sottli'mcnt  was  "  illt'jjiil  and  uiiwanautiible,"  anil  "  liail  been  attoiidi  il 
with  fatal  and  pcrniriious  consoquoncoB  to  the  subji-cts  cjf  tliis  loaliii, "  w:i.s 
doemud  suditious  in  the  days  of  (Jui'cn  Anno  and  of  Ooorfjo  II.,  an  tcndiuf,' 
to  favour  the  cause  of  the  Pretender. 

H.  V.  Dr.  Itrown,  (1707)  11  Mod.  80  ;    llolt,  125. 
R.  V.  Richard  Nutt,  (1734)  Dig.  L.  L.  08. 
And  see  R.  v.  Thoma»  Painr,  (1792)  22  Howell's  St.  Tr.  liflH, 
The   Reverend  William   Winterbotham   wajj  convicted   for   preaohin^  :i 
sermon  on  November   18th,   1792,  containing  the  following  words,  wliidi 
were    deemed    seditious  : — "  Darkness    has    long   ca.st    her    veil    over    tliu 
land.     Persecution  and  tyranny  have  carrioil  universal  sway.     Magistenul 
powers  have  long  boon  a  scourge  to  the  liberties  and  riglits  of  the  people." 
Ho  was  fined  100/.  and  sentencixl  to  two  years'  impri-ionmeiit. 
R.  v.  Winfrrlmlliam.  22  llowellV  St.  Tr.  82:!,  875. 
R.  V.  Richard  Varlilc,  4  C.  &  P.  415. 
To  habitually  republish  in  Ireland  during  a  tiinc!  of  political  i.'xoitenu'iit, 
and   threatened   insurrection   oxtriu;ts    from    American    papers   c.xprossinL' 
sympathy  with  the  Fenians,  and  inciting  all   Irishmri   to  rebel,  withuiil 
one  word  of  editorial  comment  or  disapproval,  is  an  a> '  af  sedition. 
R.  V.  Pigott.  (1808)  U  Cox,  C.  C.  44. 
Sec  Irish  St.  Tr.  1848,  1805,  1867,  1868. 
It  is  a  misdemeanour  for  a  Roman  Catholic  priest  to  address  a  meeting 
of  his  parishioners  and  to  urge  them  not  to  pay  any  rent  till  a  leil.iiii 
evict-ed  tenant  is  reinstated  in  his  holding  ;     such  advice  coming  from  a 
person  in  his  position  being  an  incitement  to  the  parishioners  to  coii-iiin) 
not  to  pay  their  just  debts. 

"  R.  V.  JJ.  of  QiwrnH  County.  10  h.  R.  Ir.  291  ;     15  Vox.  V.  C. 
149. 
R.  V.  JJ.  of  Cork,  10  L.  R.  Ir.  1  ;    15  Cox,  C.  C.  78. 
Ex   parte  fiet/moiir   v.    Michael  Dnritt.    12   L.    R.    Ir.    46  ;     1.5 
Cox,  C.  C.  242. 
Au  intention  to  excite  ill-will  between  different  cla>sse3  of  his  Af.ijc-lv'-' 
subjects  may  be  a  seditious  intention  ;     whether  or  not  it   is  so  in  ;iiiy 
particular  case,  must  be  decided  by  the  jury  after  taking  into  ecjiisiilrra- 
tion  all  the  circumstances  of  the  case.     And  where  in  a  pro.seeutioii  for 
uttering  seditious  words  with   intent  to  incite  to  riot,  it  is  proviil  that 
previously  to  the  happening  of  a  riot  seditious  words  were  spoken,  il  i-  a 
question  for  the  jury  whether  or  not  such  rioting  was  directly  or  imliii  ■  tly 
attributable  to  the  seditious  words  proved  to  havo  been  spoken. 
R.  v.  ISurns  and  others,  (1880)  10  Cox,  C.  C.  :i55. 


(iv)    Wonh    il'/niiuttorij  of   either  House  nf    I'ltrlidmeiil    i>r   i,\ 
the  Memher.'i  thereof. 

It  is  a  misdemeannnr  to  speak  or  publish  of  individual 
members  of  either  House  of  Parliameut,  in  their  capacity  as 
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snch,  words  which  would  be  libellous  and  actionable  per  se, 
if  written  and  published  of  any  other  public  man. 

It  is  also  a  misdemeanour  to  speak  or  publish  words 
(lofainatory  of  either  House  collectively,  with  intent  to 
obstruct  or  invalidate  their  proceedings,  to  violate  their 
lights  and  privileges,  to  diminish  their  authority  and 
dignity,  or  to  bring  them  into  public  odium  or  contempt. 

In  both  cases,  all  such  words  are  also  a  contempt  and 
breach  of  privilege,  punishable  summarily  by  the  House 
itself,  with  fine  and  imprisonment. 

By  an  entirely  obsolete,  but  still  unrepealed  provision  of  the  statute 
13  Car.  II.  (stat.  I.  c.  1,  s.  3),  any  person  who  shall  maliciously 
and  advisedly  declare  and  publish  by  writing,  printing,  preaching, 
ur  other  speaking  that  tlie  Parliament  begun  at  Westminster  on 
November  Hrd,  1G40  (the  Long  Parliament),  is  not  yet  dissolved,  or 
that  it  still  ought  to  be  in  being,  or  hath  yet  any  continuance  or 
existence,  or  that  both  Houses  of  Parliament  or  either  House  of 
Parliament  have  or  bath  a  legislative  power  without  the  King, 
or  any  other  words  to  the  same  effect,  incurs  the  penalties  of  a 
jirifiiiunhr.     See  also  6  Anne,  c.  7  (al.  41),  s.  2. 

llluiitratioii. 

IJaiiicr   printed   a   scandalous   libel,   reflecting    both   on   the    House   of 

Lords  and  on  the  House  of  Commons,  called  "  Robin's  Game,  or  Seven's 

tlio  Main"  ;    ho  was  tried  in  the  Court  of  King's  Bench,  fined  50/.,  and 

"ntenced  to  be  imprisoned  for  two  years  and  until  he  should  pay  such  fine. 

R.  V.  Rainer,  (1733)  2  Barnard.  293  ;    Dig.  L.  L.  12.5. 

On  three  occasions  the  House  of  Commons  has  voted  a  particular 
publication  a  scandalous  and  seditious  libel,  and  a  breach  of  privilege, 
Ac,  and  petitioned  the  Crown  to  direct  the  Attorney-General  to 
prosecute  the  author,  printers  and  publishers  thereof.  But  on  each 
occasion  the  prosecution  was  unsuccessful ;  the  jury  in  each  of  the 
three  cases  acquitted  the  prisoner.  (/{.  v.  Oufii,  (1752)  18  Howell's 
St.Tr.  1203,  1228;  11.  v.  S toe kd ah;  {1789)  22  Howell's  St.  Tr.  238; 
U.  v.  li.nei,,  (1796)  Peake,  Add.  Ca.  84 ;  20  Howell's  St.  Tr.  530.) 
The  House  of  Commons  now  invariably  deals  with  oflfenders  itself. 

i  lie  House  of  Lords  can  inHict  tine  and  imprisonment 
fui  ;iiiy  length  of  time.  In  former  days  the  pillory  was 
sometimes  added ;  e.g.,  in  the  case  of  Thomas  Morley,  in 
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1623,  and  of  William  Carr  in  1667,  who  were  sentenced  to 
stand  in  the  pillory  for  libelling  individual  peers. 

The  House  of  Commons  can  inflict  fine  and  imprison- 
ment, and,  in  the  case  of  a  member,  expulsion.  One  unfor- 
tunate member,  Arthur  Hall,  suffered  all  three  penalties  in 
1581  for  publishing  a  book  disparaging  the  authority  of  the 
House  of  Commons,  and  reflecting  upon  certain  individual 
members — see  Hallam,  Const.  Hist.  vol.  i.  c.  v. — the  first 
instance  of  a  libel  being  pxinished  by  the  House.  But  in 
the  case  of  a  commitment  by  the  House  of  Commons,  the 
imprisonment  can  only  last  to  the  close  of  the  existing 
session.  The  prisoner  must  be  liberated  on  prorogation. 
(Storkdtdf  V.  Hii  1111,1 1(1,  ^  A.  &  E.  114;  (irissi'll's  Ciisi',  Aug. 
1879.)     It  is  otherwise  with  the  House  of  Lords. 


The  Speaker's  warrant  is  a  perfect  answer  to  any  writ  of  hahias 
corpus,  and  fully  justifies  the  Serjeant  at-arms  and  his  officers  in 
arresting  the  offender,  and  protects  them  from  any  action  of  assault 
or  false  imprisonment.  (Ilowani  v.  Gomet,  10  Q.  B.  359 ;  linrddt 
V.  Colmiin,  14  East,  163.)  It  will  not  be  scanned  too  strictly  li'' 
the  courts  of  law,  nor  set  aside  for  any  defect  of  form.  (7v'.  v.  Vat_, 
2  Ld.  Raym.  1108 ;  It.  v.  IIohhou»e,  (1819)  2  Chit.  210.)  Thus,  the 
libel  for  which  the  prisoner  was  committed  need  not  be  set  out  in 
such  warrant.  {linrdftt  v.  Abbot,  14  East,  1 ;  see  1  Moore,  P.  C.  C. 
80.)  Still  less  will  any  court  of  common  law  inquire  into  the  pro- 
priety of  the  commitment  and  bear  it  argued  that  the  act  complained 
of  did  not  amount  to  a  contempt,  or  that  the  privilege  of  the  House 
alleged  to  have  been  broken  does  not  exist.  (Stockdab'  v.  IlaiiMiil, 
9  A.  &  E.  165,  195.)  The  King's  Bench  Division  cannot  admit  to 
bail  a  prisoner  committed  for  a  contempt  of  the  House  of  Commonn. 
{Hon.  Ah:r.  Minnn/'H  Cane,  1  Wilson,  299.) 

The  House  is  the  best  judge  of  its  own  privileges,  and  of  what  is 
a  contempt  of  them.  But  if  on  the  face  of  a  warrant  it  plainly  and 
expressly  appears  that  the  House  is  exceeding  its  jurisdiction,  it  will 
be  the  duty  of  the  High  Court  to  order  the  release  of  the  prisoner. 
(9  A.  &  E.  169 ;  Hawkins,  3  PI.  Cr.  H.  15,  73,  p.  219 ;  U.  v.  Krani 
anil  aiinthi-r,  ft  Dow!.  4ol.) 

The  House  may  commit  for  any  contempt  of  one  of  its  conniiittees, 
or  of  the  members  of  any  such  committee;  instances  of  such  I'l'm- 
mittals  occurred  in  1832,  1858,  and  1879. 
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So  in  America  the  House  of  Representatives  has  a  general  power 
of  committing  for  contempt,  whether  the  offender  be  a  member  or 
a  stranger.  (Andnmn  v.  Ihtnn,  6  Wheat.  204.)  But,  as  with  the 
English  House  of  Commons,  the  imprisonment  terminates  at  the 
adjournment  or  dissolution  of  Congress. 

But  with  subordinate  legislative  l)0{lies  it  is  different. 
No  power  of  committing  for  contempt  is  inherent  in  them. 
(Kielley  v.  Cannn,  4  Moore,  P.  C.  C.  <)3 ;  luntmi  v.  Ifmipton, 
11  Moore,  P.  C.  C.  347,  overruling  (//<•/((  of  LordDenman,C.J., 
in  Stoi'kilnk  v.  Hansanl,  9  A.  &  E.  114,  and  of  Parke,  B.,  in 
IWumont  v.  liarri'tt,  1  Moore,  P.  C.  C.  7<).)  But  they 
have,  of  course,  power  to  preserve  order  during  their  delibera- 
tions, which  involves  a  power  to  remove  from  the  Chamber 
any  person  obstructing  their  proceedings,  or  otherwise 
guilty  of  disorderly  conduct  in  the  presence  of  the  House 
itself,  and,  if  the  offender  be  a  member,  to  exclude  him  for 
a  time,  or  even  to  expel  him  altogether.  Such  latter  power 
is  necessary  for  self-preservation  ;  and  is  quite  distinct  from 
the  judicial  i^wer  of  sentencing  the  obstructive  to  a  term 
of  imprisonment  as  a  punishment  for  his  misconduct. 
(Ihijle  V.  luilrnmr,  L.  R.  1  P.  C.  328  ;  3(5  L.  J.  P.  C.  33  ;  15 
\V.  R.  306;  Attnrneij-iu'iirnil  nf  Nnr  South  l\'al,s  v.  Mucphn- 
mn,  L.  R.  3  P.  C.  268  ;  7  Moore,  P.  C.  C.  (N.  S.)  49  ;  39  L.  J. 
P.  C.  59 ;  Barton  v.  Tonlor,  11  App.  Cas.  197  ;  55  L.  J.  P.  C. 
1 :  55  L.  T.  158.)  Thus  the  House  of  Assembly  of  New- 
foundland (A'(>%  v.  Ctrson,  4  Moore,  P.  C.  C.  63);  the 
Legislative  Council  of  Van  Diemens  Land  {tVntnn  v. 
Hampton,  11  Moore,  P.  C.  C.  347)  ;  the  House  of  Keys  in 
the  Isle  of  Man  (Ej-  part,'  Hnnni,  5  B.  &  8.  280;  33  L.  J. 
Q.  B.  193  ;  12  W.  R.  821  ;  10  L.  T.  453) ;  and  the  Legislative 
Assembly  of  the  Island  of  Dominica  (/><)»//»■  v.  Fah-omr, 
L.  R.  1  P.  C.  328;  36  L.  J.  P.  C.  33;  15  W.  R.  366)  i 
possess  no  inherent  powers  to  commit  for  contempt. 

But  though  such  a  power  is  not  inherent  in  any  inferior 
legislature,  it  may  be  expressly  granted  l)y  statute;  thus 
the  Legislative  Assembly  of  Nictoria  jtossesscs  this  privi- 
lege by  virtue  of  the  18  &  19  Vict.  c.  55,  s.  35,  and  the 
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Colonial  Act,  '2C  Vict.  No.  1.  (Dill  v.  Murphy,  1  Moore, 
P.  C.  C.  (N.  S.)  487;  Spinlrr  of  fhe  Legislativr  Axumbhi 
of  Iktorid  V.  (Ihiss,  L.  H.  '.i  P.  C.  5B0  ;  40  L.  J.  P.  C.  17; 
•24  L.  T.  317.)  Also,  it  is  said  that  such  a  {lower  may  bo 
aciinired  by  prescription,  acquiescence  and  usage.  (Por 
Lord  Ellenborough,  C.J.,  in  Burditt  v.  Abbot,  14  East, 
137,  and  Cockburn,  C.J.,  in  Kx  parte  Brown,  5  B.  &  S. 
293.)  And  it  is  by  virtue  of  such  acquiescence  and  usage 
that  the  Jamaica  House  of  Assembly  has  the  power  of 
committing  a  libeller,  if  indeed  it  has  such  power  a  all. 
{liniiiiiiout  V.  lUtrrttt,  1  Moore,  P.  C.  C.  80,  as  explained  by 
Parke,  B.,  in  4  Moore,  P.  C.  C.  89.) 

(v)   Wonh  (h'f(iiH((torii  of  Courts  of  Justice  and  of 
Individual  Judges, 

{a)  Superior  Courts. 

It  is  a  misdemeanour  to  speak  or  publish  of  any  judge 
of  a  Superior  Court  words  which  would  be  libellous  and 
actionable  per  se,  if  written  and  published  of  any  other 
person  holding  a  public  oflice. 

It  is  also  a  misdemeanour  to  speak  or  publish  words 
>:  '"matory  of  any  court  of  justice  or  of  the  administration 
of  the  law  therein,  with  intent  to  obstruct  or  invalidate  its 
proceedings,  to  annoy  its  officers,  to  diminish  its  authority 
and  dignity,  and  to  lower  it  in  public  esteem. 

Such  words,  whether  spoken  or  written,  are  punishable 
on  indictment  or  information,  with  tine  or  imprisonment  or 
both.  They  are  also  in  every  such  case  a  contempt  of 
court  punishable  summarily  by  the  Court  itself  with  line  or 
commitment,  as  to  which  see  post,  Chap.  XX. 

It  is  immaterial  whether  the  words  be  uttered  in  the 
presence  of  the  Court  or  at  a  time  when  the  Court  is  not 
sitting,  and  at  a  distance  from  it  (Crawford^s  Case,  13  Q.  B. 
(513;  18  L.  J.  Q.  B.  225;  13  Jur.  955);  nor  need  they 
necessarily  refer  to  the  judges  in  their  official  capacity. 

But  "  there  is  no  sedition  in  jnst  criticism  on  the  admi- 
nistration of  the  law.  ...  A  writer  may  freely  criticise  the 
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proceedings  of  courts  of  justice  and  of  individual  judges  — 
nay,  he  is  invited  to  do  so,  and  to  do  so  in  free,  and  fair,  and 
liberal  spirit.  But  it  must  be  without  malignity,  and  not 
imputing  corrupt  or  malicious  motives."  (Per  Fitzgerald,  J., 
in  /;.  V.  SnUmu,,  11  Cox,  C.  C.  50.)  "  It  certainly  ia  lawful,' 
with  decency  and  candour,  to  discuss  the  propriety  of  the  ver- 
dict of  a  jury, or  the  decisions  of  a  judge, ...  but  if  the  extracts 
set  out  in  the  information  contain  no  reasoning  or  discussion, 
but  only  declamation  and  invective,  and  were  written,  not 
with  a  view  to  elucidate  the  truth,  but  to  injure  the  characters 
of  individuals,  and  to  bring  into  hatred  and  contempt  the 
administration  of  justice  in  the  country,"  then  the  defen- 
dants have  transgressed  the  law,  and  ought  to  be  convicted. 
(Per  Grose,  J.,  in  /.'.  v.  Ifhik  and  another,  1  Camp.  359,  u.) 

lUiutratiotu. 

To  assort  that  a  judge  had  been  bribed,  or  that  in  any  particular  case 
Jiu  ha^l  endeavourod  U)  serve  hia  own  interest,  oi-  those  of  iiis  friejids  or 
of  his  party,  or  wished  to  curry  favour  at  Court,  or  was  influenced  by 
ftar  of  the  Government  or  of  any  great  man,  or  by  any  motive  other  than 
a  simple  desire  to  arrive  at  the  truth  and  to  mete  out  justice  impartially, 
is  seditious. 

See  H.  v.   Lord  Oiorge  Gordon,  22  Howell's  St.   Tr.    177. 
To  call  the  Lord  Chief  Justice  "  a  traitor  and  a  perjured  judge,"  and  to 
alk'go  that  a  recent  judgment  delivered  by  him  was  treason,   is  a  mis- 
ili'iueaaour. 

R.  v.  Jeff,  (lO.lO)  15  Vin.  Abr.  89. 
Button,  J.  V.  Harrison,  lluttou,  131. 
To  say  that  the  Lord  Chief  Justice  disgraces  his  high  station  and  pre- 
vents  justice  being  done,  is  a  misdemeanour. 

ti.  V.  Hart  and  Whitp,  (1808)  30  How.  St.  Tr.  1168,  1345  •    10 

East,  94.  ' 

R.  V.   Wrf-nnum,  (1619)  I'opham,  135. 

Rult  V.  Comint.  1  Brod.  &  Bing.  5-18  ;  i  Moore,  195  ;  Gow,  84 
niitw"^'  !u  ^'"*°"  ^'"'  "  "'"''«'""«  prosecution,  and  recovered  damages 
■i,mi.  ;  the  corporation  of  which  Watson  was  a  member  thereuponle- 
solvtHl  -that  Mr.  Watson  had  been  actuated  by  motives  of  public  justice 
m  prostrating  Hurry,"  and  vot^  him  2,300/.  towards  payment  of  his 
dam^es.  The  Court  of  King's  Bench  granted  an  information  against  the 
members  ot  the  corpora,tion. 

R.  V.  Watson  and  others,  (1788)  2  T.  1{.   199. 
L'Thnt  the  vote  of  money  was  an  improper  emplovnient  of  the  ,Mi|,„r  ,t,. 

Ctl  71  ^""^f"^"  \  ''"^  ''  ''  '^""'^'^^"'  *■'"'*'"■'  ""'  inlormatum  w„iiM 
oe  giuiit«l  tor  such  words  in  those  days.  J 

O.L.6. 
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The  term  "  Sni^erior  Court "  includes  the  House  of  LohIb, 
the  Judicial  Committee  of  the  Privy  Council,  the  Court  of 
Anneal,  the  Court  of  Criminal  \p\m&\,  the  High  Court  of 
Justice,  and  any  Divisional  Court  thereof,  and  any  jmlg*. 
of  any  Division  sitting  in  Court  alone  (Jud.  Act,  1873,  h.  m. 
Also  the  Central  Criminal  Court,  and  all  Courts  held  under 
any  Commission  of  Oyer  and  Terminer,  Assize,  Gaol  Delivery, 
or  Nisi  Prius.  (Kx i>art,'  tWnanib'z,  0  H.  &  N.  717  ;  10  C.  D. 
N.  S.  8 ;  30  L.  J.  C.  P.  321 ;  7  Jur.  N.  S.  629,  571 ;  9  W.  U. 
832 ;  4'l.  T.  296,  324 ;  In  »<■  McAlmr,  Ir.  R.  7  C.  L.  14(>.l 
And  the  SHi)erior  Courts  of  Law  and  Equity  in  Dublin,  and 
the  Court  of  Session  in  Scotland.  Colonial  Courts  of  Recoril 
are  also  Superior  Courts.  {Crawford's  Cas,;  13  Q.  B.  013  ;  IH 
L  J  Q.  B.  225  ;  13  Jur.  955 ;  In  »v  McDermotl,  L.  R.  1  P.  C 
200 ;  L.  R.  2  P.  L .  341 ;  38  L.  J.  P.  C.  1 ;  20  L.  T.  47  ;  lln,,h.^ 
V.  I'ornil  iiitd  others,  4  Moore,  P.  C.  C.  41.) 

(/()  Inferior  Courts. 
The  judge  of  an  Inferior  Court  is  in  no  better  i)ositioii 
than  any  other  public  officer,  so  far  as  words  writteu 
and  published  are  concerned.  It  is  a  misdemeanour  to 
write  and  publish  concerning  him  in  the  execution  of  his 
office  any  words  which  would  be  libellous  and  actionuble 

per  sf. 

It  is  :<  :  indictable  to  speak  disrespectful  and  al)usive 
words  o  ae  judge  of  an  Inferior  Court  behind  his  back,  or 
even  to   ns  face,  provided  he  be  out  of  court. 

But  it  is  indictable  to  speak  aloud  in  open  court,  when 
the  judge  is  present  in  the  discharge  of  his  duty,  words 
reflecting  upon  him  in  his  official  capacity. 

Hence  words  whl  h  would  be  indictable  if  published  with  inspect 
to  a  Superior  Court  may  not  be  indictable  if  they  refer  lueielv  lo  uu 

Inferior  Court. 

llliutrations. 

It  is  indictable — 

lo  givo  the  lie  to  the  steward  of  a  manor  holding  a  court  leet, 

Earl  of  Lincoln  v.  Finher.  Cro.  Eliz.  581  ;    Owen.  H:'  :    >'"«"• 
470; 


iNFERton  counrs.  43, 

refui.  to  t^e  ,t  off,  .aying,  "I  o«ro  not  what  you  can  do," 

2»a<A«„«  V.  Co^,.,  ,   K..1,.    .,„,  465  ;    Sir  ThoH.  Haym    88  • 

««n^  h        ""  ;"  '1?''''  ""*  '"^  *"  "•o  J«»t'«'"'  in  «««ion,  "Though   I 
cannot  have  ju.t.oe  hero,  I  will  have  it  elsewhere,"  * 

meroif  ully  end.avourod  U,  construe  the  word,  to  mean  meUly 
1  propose  to  appeal  from  your  duoi,ion  ")  ■ 

rn    A    mat-in^,    n.9    AL^     •         ..  ^   * 


llllil 


'You 


to  wy  to  a  jurtico  of  the  peace  in  the  exocuU.m  of'  his 
ore  a  rogue  and  a  liar," 

*.  V.  Aeve/,  1  Str.   -120  ; 

.uitor.,rpuS;fnrf:7"^'"°"'^ '-  "'^  --'■  ^"  ^'^  '"-'"^  -^  th„ 
But  it  is  f:tS:t2ref  "^"^  °^  ''"''"""'*' '  ^'"''  ^-  ^  '^^• 

LurI-S'ied\^o:^d."  °'  '""  ^^  "'  "^^-»'-"«i.   "  ^-ch-heaaed. 
A.  V.  Farre,  1  Keb.  629  ; 

R.  V.  £aA;er,  1  Mod.  35  • 
«.  V.  Weltji',  2  Camp.      .  ^  • 

Uf  hi*  office,  '^'^"(Ut    W^l    „t    III.'    ;l,tu,ll    (JXUCutlOJl 

hx  parte  C/utpman,  4  A.  &  E.   773. 

See  also  Anon.,  (1650)  Style,  :>5l. 

Simmons  v.  Sweete,  Cro.  Eliz.   78 

ljagg;Ca»e.  11  Hep.  93,  95  ;    1  HoH.  K.p.   79,  173    -n 

It.  V.  BuTJord.  1  Wntris,  16.  '  " 

^.  V.  Zea/e,  Andruwi,  226. 

H.  V.  /-eflny,  1  Ld.  Kaym.   153. 

'''Koh"""''^'  ^  ^'^'  ^"^"'^  ^^'^^ '  -  ^'''^^-  *'^'  •  "^ 

A.  V.  Aoyer,,  2  Ld.  Ray.u.   777  ;    7  Mod.  28 
«.  V.  Aun,  10  Mod.  186. 
H.  V.  Oranfield,  12  Mod.  98. 


M(h1.    125; 
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R.  V.  Focoek,  2  8tr.  UM. 
R.  V.  Burn.  7  A    *  E.  190. 

Thrtio  ciwps  ovprrul..   «.    v     /)<ir6y,   5   M.>d.    139  ;     Comb.   68  ; 
C«rth.  14. 

Some  Inferior  Courts  are  CourtH  of  ll*.  ord,  othern  are  not. 
Thns  the  Major's  Court,  London  ;  the  City  of  London  Court, 
the  Tolzey  Court  of  Bristol,  the  Salford  Hundred  Court,  tlif 
Court  of  Passant'.  Liveri>ool,  all  County  Courts  and  Courts  of 
Quarter  Sessions,  and  Coroners'  Courts  are  Inferior  Courts 
of  Recoril .  while  Courts  of  Petty  Sessions  and  of  lievisiiij^ 
Barristers  are  Inferior  Courts  not  of  record. 

An  Inferior  Court  of  Record  has  in  sonit'  cases  power  to 
commit  for  contempt.  These  cases  are  dealt  with  in  the 
next  chapter  ^/x).•<^  p.  5(50). 

An  Inferior  Court  not  of  record  has  no  iwwer  to  fine  or 
commit  for  contempt,  unless  such  jiower  be  conferred  l)y 
statute.  {Mrlhrmott  v.  Jitiliji'it  of  lirilish  iiitioiiu,  L.  H.  '2 
P.  C.  341 :  20  L.  T.  47.)  But  it  has  another  rt-medy  :  iu' 
offender  may  be  required  to  tinii  sureties  lor  his  goiKl 
behaviour, 

(i)  If  he  use  any  disrespectful  or  unnmnnerly  expres- 
sions in  the  face  of  the  Court.     (1  Lev.  1U7 ;  1 
Keb.  558.) 
(ii)  If,  out  of  court,  he  uses  words  'Usparaging  the  judj-'e 

or  magistrate  in  relation  to  Ins  'Mae. 
(iii)  If,  out  of  court,  he  ob-truct  or  insult  iin  otliier  of 
the  court  in   the  execution  of  his  duty.     (Hawk. 
P.  C.  c.  Gl,  i^^.  2,  3.) 
(iv)  And  gen -rally,  if  he  use  any  words  which  dir.itl; 

tend  ti)  a  breach  of  th^^  i»eace. 
But  not  for  conteuiptudus  and  uncivil  words  spoken  of 
the  judge  in  hih  private  capacity. 

Such  binding  over  should  be  done  as  soon  as  possil  !e  ufser  t'.r 
contempt  is  committed ;  an  i  the  case  of  petty  sessioiis,  it  sh'^uld  i* 
done,  not  by  the  justice  speciaily  altackeU,  but  Ly  one  of  -;;s  brcbiren. 
{K.  V.  Lee,  12  Mod  >14.)  The  i)erson  accused  may  call  evidence  to 
disprove  the  matter-  charge.)  against  him  (which  he  could  not  do  in  a 
case  of  "  articles  to  keep  the  peace  "),  and  he  may  uow  give  evideuce 
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himwif  (42  &  48  Vict.  o.  49.  ..  26.)  In  default  of  .uretie.  being 
provided,  the  justices  may  commit  either  to  the  common  gaol  or  to 
the  HoUHe  of  Correction  (6  Geo.  I.  c.  19,  s.  2) ;  but  it  Hhould  appear 
cimrly  upon  the  face  of  their  warrant  that  the  committal  in  for  want 
of  sureties,  and  not  merely  for  contempt.  {Dean'i  Catr,  fro  Eiii 
JW9.)  And  the  committal  should  l,e  for  a  time  certain,  not  "  untii 
he  shall  find  Huch  sureties,"  el««  a  poor  and  friendless  man  might 
be  imprisoned  for  lifo.     (Ihirkftt  v.  Gnttrex,  8  Q.  B.  10*20  ) 
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Canadian  Notes  to  Chapter  XIX. 
Seditious  Libel  and  Suindeb. 

Every  one  is  guilty  of  an  indictable  offenee  and  liable  to  two 
years'  imprisonment  who  speaks  any  seditious  words  or  publishes 
any  seditious  Jibel  or  is  a  party  to  any  seditious  conspiracy, 
friniinal  Code  (1906)  sec.  134. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year's  imprisonment  who,  without  lawful  justification,  publishes 
any  libel  tending  to  degrade,  revile  or  expose  to  hatred  and  con- 
tempt in  the  estimation  of  the  people  of  any  foreign  state,  any 
prince  or  person  exercising  sovereign  authority  over  such  state. 
Criminal  Code  sec.  135. 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
y.ar's  imprisonment  who  wilfully  and  knowingly  publishes  any 
false  news  or  tale  whereby  injury  or  mischief  is  or  is  likely  to  be 
occasioned  to  any  public  interest.    Criminal  Code  see.  136. 

Sc<litious  words  are  words  expressive  of  a  seditious  intention. 
Iriminal  Code  see.  l.'}2  (1). 

\  seditious  libel  is  a  libel  expressive  of  a  seditious  intention. 
Criminal  Code  sec.  132  (2). 

.\  seditious  conspiracy  is  an  agreement  between  two  or  more 
persons  to  carry  into  execution  a  seditious  intention.  Criminal 
I'odc  see.  132  (3). 

Hut  no  on.  shall  be  deemed  to  have  a  seditious  intention  only 
because  he  intends  in  good  faith,  (a)  to  show  that  His  Ifajesty 
lias  hccn  misled  or  mistaken  in  his  measures;  or,  (b)  to  point  out 
errors  or  defects  in  the  government  or  constitution  of  the  United 
Kiiisrdom,  or  of  any  part  of  it,  or  of  Canada  or  any  province 
tlicrcoC.  or  in  either  House  of  Parliament  of  the  United  Kingdom 
or  of  Canada,  or  in  any  legislature,  or  in  the  administration  of 
jiistici':  or  to  e-xcite  His  Majesty's  subjects  to  attempt  to  procure. 
Iiv  lawful  means,  the  alteration  of  any  matter  in  the  state;  or  (c) 
to  i>oiiit  out,  in  order  to  their  removal,  matters  which  are  produc- 
ing or  have  a  tendency  to  produce  feelings  of  hatred  and  ill-will 
lictwcon  different  classes  of    His    Majesty's    subjects.      Criminal 

Coilr  sec.  133. 

Til"  publication  of  a  placard  stating  that  settlers  from  the 
1  nit.  1 1  States  are  not  wanted  in  Canada  is  an  injury  to  the  public 
im>  r  sts  and  under  see.  136  of  the  Code  the  person  wilfully  and 
kricuiiisily  publishing  such  false  statements  is  properly  convicted 
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CANAMAN  NOTES. 


Of  spreading  false  news.    R.  v.  Hoaglin  (1907),  12  Can.  Cr.  Cas. 

226. 

By  the  Libel  and  Slander  Act  of  Ontario,  sec.  11,  a  fair  and 
accurate  report  without  comment  in  a  newspaper  of  proceedings 
publicly  heard  before  a  Court  of  Justice  if  published  contemporan- 
eously with  such  proceedings  shall  be  absolutely  privileged,  unless 
the  defendant  has  refused  or  neglected  to  insert  in  the  newspaper 
in  which  the  report  complained  of  appeared  a  reasonable  letter  or 
statement  of  explanation  or  contradiction  by  or  on  behalf  of  tlw 
plaintiff;  but  nothing  in  this  section  shall  authorize  the  publicatioti 
of  any  blasphemous,  seditious  or  indecent  matter.  9  Edw.  VII. 
(Ont.),  c.  40,  sec.  11. 


CHAPTER  XX. 

WORDS  WHICH  ARE  A  CONTEMPT  OP  COURT. 

It  is  a  contempt  of  court  to  publish  words  which  tend 
to  bring  the  administration  of  justice  into  contempt,  to 
prejudice  the  fair  trial  of  any  cause  or  matter  which  is  the 
subject  of  civil  or  criminal  proceedings,  or  in  any  way  to 
obstruct  the  course  of  justice.  Thus  it  is  a  contempt  of 
cmirt  to  insult  the  judge,  jury  or  witnesses,  to  obstruct  any 
othcer  of  the  court,  to  calumniate  the  parties  or  prejudice 
the  minds  of  the  judge,  jury  or  general  public  against  them, 
or  in  any  way  to  taint  the  source  of  justice  or  to  divert  or 
interrupt  its  ordinary  course. 

'•  There  are  three  different  sorts  of  contempt. 

"One  kind  of  contempt  is,  scandalising  the  Court  itself. 

"There  may  be  likewise  a  contempt  of  this  Court,  in 
abusing  parties  who  are  concerned  in  causes  here. 

';  There  may  be  also  a  contempt  of  this  Court,  in 
prejudicmg  mankind  against  persons,  before  the  cause  is 
heard. 

"  There  cannot  be  anything  of  greater  consequence,  than  to 
keep  the  streams  of  justice  clear  and  pure,  that  parties  may 
praceed  with  safety  both  to  themselves  and  their  characters." 
(ler  Lord  Hardwicke,  L.C.,  in  Ihach  v.  (ianan,  h'r  Head  and 
Ilnngnnmn,  (1742)  2  Atk.  p.  471.) 

"  Nothing  is  more  incumbent  upon  Courts  of  justice  than 
to  preserve  their  proceedings  from  being  misrepresented  ; 
nor  IS  there  anything  of  more  pernicious  couk  .quence,  than 
to  prejudice  the  minds  of  the  public  against  persons  con- 
corned  as  parties  in  causes,  before  the  cause  is  finallv 
heard,"     (lb.  p.  4fi9.) 

"  Any  act  done  or  writing  published  calculated  to  bring  a  court 
or  a  judge  of  the  court  into  contempt,  or  to  lower  his  authority,  is 
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a  contempt  of  court.  That  is  one  class  of  contempt.  Further,  any 
act  done  or  writing  puhlished  calculated  to  obstruct  or  interfere 
with  the  due  course  of  justice  or  the  lawful  process  of  the  courts  is 
a  contempt  of  court.  The  former  class  Iwlongs  to  the  category 
which  Lord  Hardwicke,  L.C.,  characterised  as '  scandalising  a  Court 
or  a  judge.'  That  description  of  that  class  of  contempt  is  to  be 
taken  subject  to  one  and  an  important  qualification.  Judges  and 
Courts  are  alike  open  to  criticism,  and  if  reasonable  argument  or 
expostulation  is  offered  against  any  judicial  act  as  contrary  to  law 
or  the  public  good,  no  Court  could  or  would  treat  that  as  contempt 
of  court."  (Per  Lord  Russell.  O.J.,  in  li.  v.  Gran,  [1900]  2  Q.  B. 
at  p.  40.) 

"  Till'  reason  why  the  publication  of  articles  like  those  with  which 
we  have  to  deal  is  treated  as  a  contempt  of  Court  is  l)ecau8e  their 
tendency  and  sometimes  their  object  is  to  deprive  the  Court  of  the 
power  of  doing  that  which  is  the  end  for  which  it  exists— namely, 
to  administer  justice  duly,  impartially,  and  with  reference  solely  to 
the  facts  judicially  brought  before  it.  Their  tendency  is  to  reduce 
the  Court  which  has  to  try  the  ciise  to  impotence,  so  far  as  the 
eflfeotual  elimination  of  prejudice  and  prepossossion  is  concerned." 
(Per  cm:  in  K.  v.  Davic»,  [1906]  1  K.  B.  at  p.  3(5.) 

For  words,  which  fire  a  contempt  of  court,  the  law  has 
provided  three  reiiK'dies  : — 

I.  8nch  words  are  punishable  as  a  misdemeanour  on 
information  or  indictment. 

II.  The  puhhcation  of  such  words  may  be  restrained  !»y 
injunction. 

III.  The  Court,  of  vvhicii  the  words  are  a  contempt,  mny 
also  take  the  law  into  its  own  hands  and  punish  the  offendir 
with  fine  or  imprisonment. 


I. — Information  or  Indictment. 

We  have  already  dealt  with  such  contemptuous  words  as 
are  defamatory  of  the  Courts  of  Law,  or  of  individual  judges, 
or  of  the  administration  of  justice  as  a  whole  ;  such  words 
arc  seditious  and  punishable  as  such  (see  ((«//',  p.  MH).  But 
there  are  other  words  which,  although  they  make  no  attiick 
on  the  Courts  or  any  judge  thereof,  are  yet  indictable  because 
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they  tend  to  prejudice  the  fair  trial  of  some  action  or  criminal 
case. 

It  is  a  misdemeanour,  pnnishalde  on  information  or 
indictment  by  fine  or  imprisonment,  to  speak  or  publish 
words  which  are  calculated  to  prejudice  the  fair  trial  of  any 
pending  action  or  criminal  proceeding  ;  or  to  perform  any 
play,  or  to  exhibit  any  picture  or  effigy  which  would  have 
the  same  effect.  "  The  essence  of  the  offence  is  conduct 
calculated  to  produce,  so  to  speak,  an  atmosphere  of  preju- 
dice in  the  midst  of  which  the  proceedings  must  go  on." 
(Per  Lord  Alverstone,  C.J.,  in  li.  v.  7VW/<7.s  ,nul  Wimhist, 
[1{)02]  1  K.  B.  at  p.  88.) 

"  It  is  the  pride  of  the  constitution  of  this  country  that  all  causes 
should  be  decided  by  jurors,  who  are  chosen  in  a  manner  which 
excludes  all  i)Ossibility  of  bias,  and  who  are  chosen  by  ballot,  in 
order  to  prevent  any  possibility  of  their  being  tamjiered  with.  But, 
if  an  individual  can  break  down  any  of  those  safeguards  which  the 
constitution  has  so  wisely  and  so  cautiously  erected,  by  poisoning 
the  minds  of  the  jury  at  a  time  when  they  are  called  upon  to  decide, 
lie  will  stab  the  administration  of  justice  in  its  most  vital  parts. 
And,  therefore,  I  cannot  forbear  saying,  that,  if  the  publication 
be  brought  home  to  the  defendant,  he  has  been  guilty  of  a  crime  of 
the  greatest  enormity."  (Per  Lord  Kenyon.  C.J.,  in  It.  v.  Jolliffe, 
4  T.  R.  at  p.  289 ;  cited  with  approval  by  Lord  Alverstone,  C.J.,  in 
It.  V.  TihbiU  and  Wimbist,  [1902]  1  K.  B.  at  p.  86.) 

llliiit  rations. 

Whflro  a  prisonor,  awaiting  trial  on  an  information,  circulatcKi  in  the 
iissizo  town  and  sent  to  the  solicitor  for  th.s  proscutor  a  writtwi  btatc- 
iii"ut  vindicating  \iu.  conduct  in  thy  niiittt-r  witli  whidi  he  was  charguil,  tbo 
Court  granted  an  information  for  a  misdcmnaiiour. 
R.y.  Jolliffe,  (1791)  4  T.  li.  28.i 

Tao  d.  fendantfl  wcro  the  printors  and  pi.  -hers  of  a  newspaper  called 
lb"  .S«s<,,,r  Journal,  in  which  they  publishinl  ....  account  of  tho  .hc.oting  of 
an  rxci«!  officer  nam.nl  Uignold  by  a  smuggler  who  had  been  committed 
to  I.ewes  (iaol  to  take  his  trial  on  a  rhargo  of  having  murdered  JJignold. 
Iho  ac(!ount  ..onsiste.J  of  a.  statement  of  the  facts  s.-t  ..ut  in  tfie  deposi- 
tions taken  before  tho  committing  magistrate,  with  expressions  and  re- 
prosenUt.ons  prejudicial  to  the  chara..t..r  of  Uign,.l.l.  On  an  information 
ti.ed  by  the  Attorncy-UcnaraJ  the  dofondauts  were  found  guiltv  of  a 
misdcffleanour. 

R.  V.  Lee,  (1804)  6  Esp.  123. 
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A  ohargo  was  preferred  before  the  Lord  Mayor  of  London  by  Mrs.  P. 

against  thu  captain  of  a  ship  for  indeccmt  assault  when  she  was  on  board 
his  vessi'l,  with  the  result  that  the  captain  was  committed  for  trial.  The 
defendant  published  a  highly  sensational  account  of  the  hearing  of  the 
charge,  in  which  all  the  allegations  of  the  prosecutrix  were  set  out  as 
facts,  and  the  guilt  of  the  captain  assumed.  It  was  further  stat«d  that  the 
captain  had  "  employed  a  barrister,  a  shorthand-writer  and  a  phalanx  of 
friends,  if  possible,  to  intimidate  hia  aocuseir  by  the  publicity  of  her 
exposure,"  and  mode  comments  unfavourable  to  the  fair  trial.  The  defen- 
dant was  found  guilty  on  an  indictment  for  publishing  a  scandalous  and 
malicious  libel. 

B.  V.  FishPT  and  others.  (1811)  2  Camp.  .563. 
A  riot  took  place  at  Brighton,  to  suppress  which  the  high  constable 
thought  it  necessary  to  call  out  tho  military  and  to  order  them  to  charge. 
In  tho  charge  an  dssiatant  of  tho  high  constable  was  killed  by  one  of  tho 
soldiers,  who  mistook  him  for  a  rioter.  A  coroner's  jury  brought  in  a 
verdict  of  murder  against  tho  high  constable,  one  of  his  assistants,  and 
tho  soldier.  The  defendant,  before  the  coroner's  jury  had  found  their 
verdiol,  published  in  his  newspaper  a  statement  of  the  evidence  that  had 
been  given,  and  made  comments  to  the  effect  that  the  action  of  the  high 
constable  was  imprudent  and  unnecessary.  The  Court  granted  an  in- 
formation on  the  ground  that  the  words  were  calculated  to  prejudice  a 
fair  trial. 

R.  V.  Floct,  (1818)  1  B.  &  Aid.  379. 
John  Thurtcll  aiiu  others  had  been  committed  to  tho  gaol  at  Ilertforil 
to*  take  their  trial  for  tho  murder  of  a  gambler  named  Weare.  A  true 
bill  hail  been  found  against  Tliomas  Thurtell,  his  brother,  for  conspiracy  to 
defraud  an  insurance  company  by  setting  on  fire  the  cottage  in  which  the 
brothers  Thurtell  lived.  The  defendant  Williams  was  the  proprietor  of 
tho  Surrey  Theatre,  at  which  was  performed,  while  the  brothers  Tliurtell 
were  awaiting  trial,  a  play  in  which  all  the  incidents  of  the  alleged  munler 
and  burning  of  the  cottage  were  dramatically  represented.  An  informa- 
tion was  granted  against  Williams  for  a  misdemeanour  by  endeavouring 
to  obstruct  the  course  of  public  justice. 

R.  V.  Williams  and  Romncy,  (1823)  2  L.  J.  K.  B.  (Old  S.)  30. 
Tibbits  was  tho  etlitor  of  a  London  newspaper,  which  circulato<l  in 
Bristol.  Windust  was  a  reporter  on  the  staff  of  th  newspaper,  ami  de- 
Bcribod  himself  as  "Crime  Investigator."  A.  and  C.  were  charged  Iwfure 
the  magistrates  on  various  days  from  January  1st  to  February  8th,  1901, 
with  felony  and  misdemeanour,  and  were  committed  to  take  their  tri:il  al 
the  ensiling  Bristol  Assizes:  they  were  tried  and  convicted,  tlu'  lii.il 
lasting  from  March  1st  to  March  5th.  Article*  appeared  in  the  newrtpaixM' 
at  various  dates  from  January  llith  to  March  3rd,  purporting  to  be  wrilti^n 
by  thi'  "Special  Crime  Invtwtigator,''  which  contained  stat<'rai'nt.s  iii.ikin<; 
grave  imputations  against  A.  and  C,  evidenue  of  which  would  Imvo  Immii 
inadmissible  at  tlit?  trial.  At  the  ni'.xt  Bristol  Assiisiw  Tibbits  and  Wiipliist 
were  eonvi('te<l  on  lUi  iiulietmeiit  for  a  misdenieanour  in  aft^uiiiiliiii;  l>i 
obstruct  and  pervert  the  course  of  law  and  justice.  The  Court  of  Cmwn 
Cases  Reserved  held  that  it  is  unnecessary  to  prove  that  the  def<«n(liuit» 
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int-pnded  to  pervert  the  course  of  jnstioe,  if  the  wordg  used  are  in  the 
opinion  of  the  jury  calculated  to  produce  that  result. 

R.  V.  Tibbita  and  Windutt,  [1902]  1  K.  B.  77  ;    71  L.  J.  K.  B. 

4  ;    50  W.  R.   125  ;    85  L.  T.  521  ;    66  J.  P.  5  ;    20  Cox, 

C.  0.  70. 
n.  was  arrested  on  a  charge  of  abandoning  her  child  at  Swansea,  where 
she  was  brought  before  the  justices  on  September  5th,  and  remanded  from 
time  to  time  till  October  11th,  when  she  was  committed  for  trial  at  tho 
Swansea  Assizes  on  a  charge  of  atte.-ipting  to  murder  the  child,  which 
charge  had  been  preferred  in  the  meantimt;.  Davies  was  the  editor,  printer 
and  publisher  of  a  newspaper,  which  had  a  wido  circulation  in  Glamoirgan, 
tmd  in  which,  before  the  charge  of  attempted  murder  wa.s  preferred,  were 
published  certain  paragraphs  headed  "  Traffic  in  Babies  "  and  "  Baby  Farm- 
ing Sensation,"  reflecting  upon  thf  character  and  antecedents  of  H.  and 
asserting  that  she  passed  under  a  false  iiamo  and  had  been  previously 
convicted  at  Bristol.  Ei'ld,  that  this  was  a  contempt  of  Court,  and  a  rule 
absolute  for  a  writ  of  attachment  issued. 

R.  V.  Davies,  [1906]   1  K.  B.  32;    7.5  L.  J.  K.  B.   104;    54 

W.  R.  107  ;    93  L.  T.  772  ;    22  Times  L.  B.  97. 

II. — Motion  for  an  Injunction. 

Recourse  is  had  to  an  injunction  in  cases  where  the  words 
either  tend  to  prejudice  the  fair  trial  of  some  legal  proceed- 
ing, or  are  published  in  defiance  of  some  lawful  order  of  a 
court.  If  the  result  of  the  publication  is  obviously  to  affect 
the  administration  of  justice,  it  is  immaterial  whether  the 
writer  intended  that  result  or  no.  (Per  Lord  Romilly,  M.R., 
in  Daw  V.  Eh'ii,  L.  R.  7  Eq.  49  ;  38  L.  J.  Ch.  118.)  Such  an 
injunction  must  be  applied  for  promptly ;  and  it  wii!  not  be 
granted  if  the  applicant  has  himself  entered  into  a  con- 
troversy on  the  matter  in  the  pubHc  Press.  The  motion  for 
an  injunction  may  or  may  not  be  accompanied  by  a  motion 
to  commit  the  offender. 

IHmtrationt. 

While  the  evidence  in  a  Chancery  suit  was  being  taken  before  (he 
examiner,  the  plaintiff  caused  the  following  advertisement  to  bo  inserted 
in  therimrs  .— "  To  the  share  and  debenture  holders  of  the  West  Ifartlopool 
Harbour  and  Railway  Company  :— I  have  ju.nt  published  a  reply  to  the 
proceedings  of  a  meeting  of  proprietors,  hold  at  West  Ilartlrpool  on  the 
2»th  Juno  last,  which  may  be  had  of  King,  Parliamiait  Stvroi,  and  all  book- 
sellers.   B.Coleman, Street,  London."    The  pamphlet  was  full  of  abuse 

of  the  chairman  of  the  defendant  company,  and  also  gave  a  digest  of  tho 
plaintiS'a  evidence  before  the  examiner,  &o.    Vioe-Chancellor  Wood  granted 
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an  injunotion  "  to  restrain  tho  plaintiff,  his  Bolicitori,  gcrvantx,  agenta,  anil 
workmen  from  publishing  so  much  of  tho  pamphlet  (stating  the  objoc- 
tionablii  pum^agus),  and  from  publishing  or  ofloring  for  salo,  during  tho 
progress  of  this  suit,  any  book  or  paraphh^t  containing  statoments  of  t)io 
proctfdings  in  this  suit  ;    and  also  from  making  publit^  any  oif  »uoh  pr»- 
cpodings  otherwiso  than  in  tho  duo  oourso  of  tho  proMocution  of  this  Kuit 
until  tho  h  taring  of  this  causo,  or  until  tho  f urtlior  order  of  this  Court." 
Colitman  v.   Went  Hartlepool  Harbour  and  Hail.  Co.,  (18(M))  8 
W.  n.  734  ;    2  L.  T.  -6«. 
One  of  the  defendants  in  an  action,  who  was  a  Nonconformist  ministor, 
cirnulat<Kl  a  handbill  through  tho  town  in  tho  following  words  :— 

"Chanoory  Suit. 

"  Congregational  Church,  Hcrno  Bay. 

"On   Sunday   morning,   Juno  23th,   the   Rev.    Thoma.s    Blandford    will 

preach  a  sermon  with  special  referenoo  to  the  trial  in  which  tho  town 

is  so  deeply  interested,  and  which  is  fixed  for  the  27th  and  following 

days. 

"Divino  service  to  commence  at  II  o'clock." 
About  forty  inhabitants  of  Ilerno  Bay  were  to  bo  examined  as  witnesses 
at  the  trial.  Bacon,  V.-C,  on  Saturday,  the  24th,  granted  nn  injunrtioii 
to  restrain  Blandford  from  preaching  any  sermon  or  delivering  any  address 
with  special  or  other  roferonco  to  tho  trial,  and  from  l.--uing  those  hand- 
bills, or  being  in  any  way  instrumental  in  the  publication  or  distribution 
of  these  or  any  other  like  handbills  or  notices,  and  from  otherwise  pre- 
judiuing  or  interfering  with  tho  trial  of  tho  action  or  tho  persons  to  bo 
examined  as  witnesses  therein. 

Mackcil  V.  Commia»ionors  of  Hernn  Uaij,  (1876)  24  W.  R.  84-'>. 
Thii  defendant,  on  receiving  a  Statement  of  Claim  charging  him  with 
fraud,  wrot<i  an  angry  letter  to  tho  plaintiff,  a  clergyman,  threatening  to 
liavo  a  few  thousand  copies  printed,  with  the  dtrfondant's  own  remarks 
thereon,  and  copies  of  tho  defendant's  letters,  and  -liirtributed  amongst 
all  tho  clergy,  "  luldressed  from  the  Clergy  List."  Fry,  J.,  granted  an 
injunction  to  restrain  tho  threatened  publication,  an  being  both  a  libel  oti 
tho  plaintiK  as  plaintiff,  and  also  as  tending  to  prejudice  tho  fair  trial  of 
tho  action. 

Kitcai  V.  Shnrp,  (1882)  52  L.  ,T.  Ch.  134  ;    31  W.  H.  227  ;    48 

L.  T.  64. 
Chexshirc  v.  filrauis,  (189<1)  12  Times  L.  R.  201. 
Tho  plaintiffs  and  tho  defendant  wore  ship  brokers  ;  tho  plaintiffs  de- 
livered a  Statement  of  Claim  charging  tho  dofendant  with  unfair  and 
imj)roper  conduct  in  his  business,  a;id  before  any  Diilcneo  was  ilelivnecl 
circulated  copies  among  the  busini>Bs  conn'X'tioiiB  of  both  parlies.  Maliiis, 
V.-C,  held  that  tho  plaintiffs  had  conimitl^-d  a  conteanpt  of  Court,  and 
must  pay  tho  costs  of  a  motion  to  commit  then)  ;  he  also  grantiol  an 
injunction  to  rostrs  .he  plaintiffs  from  publishing  or  circulating  copies 
of  tho  Statement  ot        .m  in  the  ac^tion. 

Dowden  an-  fnolhor  v.   Hiiiii-ll,  (1877)   40  L.  J.  Ch.   414  ;    lit! 

L.  T.  177. 
And  see  oases  on  pp.  548—504. 
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Closely  akin  to  the  power  of  reBtiaining  contempts  of 
court,  is  the  jjower  which  all  Superior  Courts  undoubtedly 
possess  of  forbidding  for  a  time  rej^rts  of  or  comments 
on  their  own  proceedings,  whenever  the  presiding  judge 
considers  that  such  publication  will  prejudice  future 
proceedings. 

On  tho  trial  of  Thistlowood  und  others  for  treason,  in  1820,  Abbott,  C'.J., 
aniiounrocl  in  open  court  that  ho  prohibited  thi>  publication  of  any  of  the 
procredings  until  the  trial  of  all  tho  prisontTM  should  be  concluded.     In 
fpitc  of  thi«  prohibition,  tho  Obncrver  pul)Ii«hed  a  rt'iiort  of  the  trial  of 
IliH  flrxt  two  prisoners  tried.     Tho  proprietor  of  the  Obnerivr  was  suin- 
iiiumihI  for  the  contempt,  end,  failing  to  aj)pear,  wils  liniid  300/. 
H.  V.  Clement.  (1821)  4  B.  &  Aid.  218;     II    Price,  08. 
R.  V.  Umn,  I  I'JOO)  2  (i.  v..  Dtt  ;    09  L.  J.  (i.  U.  502  ;    ^8  W.  R. 
474  ;    82  L.  T.  534  ;    04  J.   1'.  484. 
Where  one  of  two  prisoners  changed  with  murder  ronfea.sed  Ix-foro  his 
trial,  and  by   his  confession  seriously  implicatctl  the  other,   the  ('ourt  of 
Session  prohibited  tho  Edinburgh  Evening  Courant   from   publishing  tho 
e()iife.<.iii)n,  lost  it  should  prejudic^e  tho  fair  trial  of  the  other  prisoner. 
Bell's  Notes,  163. 

Se<!  also  Emond'a  Cane  (Di-c.   7th,   1820),  Shaw,  229. 
Firming  and  othem  v.  Netiton,  I  II.  L.  C.  3G.1  ;    0  Bell's  App. 

175. 
Riddell    v.    Clydejtdale,    Ilurae    Sorieli/,    12    Court    of    Session 
Cawes  (4th  Series),  976. 
Where  .several  prisoners  were  to  be  tried  at  one  ses-sion  for  .similar  acts 
of  sedition,  anil  on  tho  trial  of  tho  first  one  tho  jury  disagreed,  and  tho 
Dublin  Evening  Post  severely  attacked  tho  jury  for  not  convicting  him, 
the  Dublin  Assize  Court  made  an  order  prohibiting  all  comments  in  any 
n.w.spaper   upon  tho  proceedings  of  tho  session  till  all   the  prisoners  had 
bi'en  tried,  considering  that  such  comments  were  calculated  to  excite  feel- 
ings of  hostility  towards  the  prisoners  about  to  be  tried. 
H.  V.  0-Dogh<vly,  5  Cox,  C.  C.  348. 
Tlei  lIou.se  of  Lords,  when  sitting  as  a  Court  of  Law,  claimed  for  many 
yiars  the  right  to  appoint  one  printer  to  publish  their  proceedings,  and  io 
order  that  no  other  person  should  presume  to  publish  the  same,  even  after 
the  case  was  at  an  end.     So,  in  tho  case  of  an  impeachment.  Lord  Krskiiie. 
L.C.,  held,  after  great  hesitation,  tliat  such  an  order  must  be  enforced  by 
injunction.     [Such  a  decision  would  not  be  upheld  in  the  present  day.] 
Ournty  v.  Longman,  (1807)  13  Vos.  493. 
And  see  Millar  v.  Taylor,  (1709)  4  Burr.  2303—2417. 
Manly  v.  Owrn,  (1755)  cited  in  4  Bun.  2329,  2404. 
Roper  V.  Streater,  Skin.  234  ;    1  Mod.  217. 
The  Stationers  v.  Patenteex  of  Rollr'n  Abridgment.  (Jarter,  89. 
Butterworth  v.   Robinson,  (1801)  5  Vea.  709. 
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ni.— Motion  to  Commit. 
(1)  Superior  Courts. 

We  have  already  dealt  with  those  kinds  of  cunteniptnous 
words,  which  can  be  made  the  subject  of  an  iiidictiiu'iit  or 
inforniation,  or  an  application  for  an  injunction.  In  all 
such  cases  a  Superior  Court  has  in  addition  power  to  inter- 
fere summarily  and  to  fine  the  offender  or  commit  him  to 
prison.  This  jwwer  also  exists  in  some  cases  in  which  an 
indictment  would  not  lie.  (Per  Ijord  Holt,  C.J.,  in  /.'.  v. 
Itoyers,  7  Mod.  29.)  It  may  be  exercised  either  on  tli*- 
application  of  any  person  aggrieved,  or  by  the  Court  of  its 
own  motion.  It  is  necessary  that  the  Court  should  have 
power  thus  promptly  to  protect  itself,  and  the  litigants 
before  it. 

"The  power  suinmHrily  to  commit  for  contempt  of  court  is 
considered  necessary  for  the  proper  adminiptration  of  justice.  It  is 
not  to  be  used  for  the  vindication  of  the  judge  as  a  person.  IIn 
must  rosort  to  action  for  libel  or  criminal  information.  Coiuiuittiil 
for  contempt  of  court  is  a  weapon  to  be  used  sparingly,  and  always 
with  reference  to  the  interests  of  the  administration  of  justice.  .  .  . 
It  is  a  summary  process,  and  should  be  used  only  from  ii  sense  of 
duty  and  under  the  pressure  of  public  necessity,  for  there  can  be  no 
landmarks  pointing  out  the  boundaries  in  all  cases."  {Par  iiir.  in 
McLe<Hl  V.  St.  Auhyii,  [1899|  A.  C.  at  p.  561.) 

"  This  is  not  a  new-fangled  jurisdiction  ;  it  is  a  jurisdiction 
as  old  as  the  common  law  itself,  of  which  it  fornjs  part.  It 
is  a  jurisdiction,  the  history,  purpose,  and  extent  of  which  me 
admirably  treated  in  the  opinion  of  Wilmot,  C.J.,  then  Wilmot,  J., 
in  his  Opinions  and  Judgments.  (R.  v.  Almon,  (1765)  Wilmot's 
Opinions,  243.)  It  is  a  jurisdiction,  however,  to  be  exercised  with 
scrupulous  care,  to  be  exercised  only  when  the  case  is  clear  and 
beyond  reasonable  doubt ;  because,  if  it  is  not  a  case  beyond  reason- 
able doubt,  the  Courts  will  and  ought  to  leave  the  Attorney-General 
to  proceed  by  criminal  information."  (Per  Lord  Russell,  C.J.,  in 
R.  V.  Gray,  [1900]  '2  Q.  B.  at  pp.  40,  41.) 

"  The  reason  why  the  publication  of  articles  like  tbose  with  which 
we  have  to  deal  is  treated  as  a  contempt  of  court  is  because  their 
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tendency  and  ■ometimes  their  object  ii  to  deprive  the  Court  of  the 
power  of  doing  that  which  is  the  end  for  wliich  it  exists— namely, 
to  adminiHter  justice  duly,  impartially,  and  with  refernn're  Holely  to 
the  facts  judicially  brought  before  it.  Their  tendency  in  to  rudiice 
the  Court  which  has  to  try  the  case  to  impotence,  so  fur  as  the 
efTectual  elimination  of  prejudice  and  prepossession  is  concornod. 
It  is  difficult  to  conceive  an  apter  description  of  such  londuct  than 
is  conveyed  by  the  expression  '  contempt  of  court.'  "  (/'(/•  nir.  in 
/{.  V.  I'arkf,  [1903]  2  K.  U.  at  p.  436.) 

"  Every  libel  on  a  person  about  to  be  tried  is  not  necessarily  a 
contempt  of  court ;  but  the  applicant  must  show  that  something 
has  been  published  which  either  is  clearly  intended,  or  at  least  is 
calculated,  to  prejudice  a  trial  which  is  pending."  (Per  Lord 
Russell,  C.J.,  in  It.  v.  Payne,  [189«i]  1  Q.  H.  at  p.  6M0.) 

An  application  to  commit  for  contempt  must  he  made 
|)romptIy.  The  applicant  should  not,  hefore  coming  to  the 
rourt,  invite  or  take  part  in  a  discussion  of  the  matter  in 
the  puhlic  Press.  Motions  for  committal,  which  are  made 
out  of  an{jer  or  ill-feeling,  or  with  a  view  to  ohtaining 
costs,  where  there  is  no  real  ground  for  committing  any 
one  to  prison,  will  he  severely  discouraged,  although  the 
conduct  complained  of  may  be  technically  a  contempt. 
(I'latiiiijCo.  V.  Farquhusoii,  17  (.'h.  IJ.  4i) ;  GO  L.  J,  Ch.  4()('.  • 
■2!»  W.  K.  510  ;  44  L.  T.  889  ;  Hunt  v.  (  hrk.',  58  I.  J.  Q.  \i 
4!>0 ;  37  W.  R.  724  ;  (>1  L.  T.  343  ;  In  ,r  M,uUu,h,h;  [18U4]  3 
Ch.  at  p.  202 ;  U  L.  J.  Ch.  \) ;  43  W.  K.  53 ;  71  L.  T.  4(18  ; 
8  K.  729  ;  li.  v.  I',nk;;  [1903]  2  K.  B.  432  ;  72  L.  .1.  K.  li. 
839  ;  89  L.  T.  439  ;  19  Times  L.  11  (527. )  Xo  attempt  must 
be  made  to  compromise  such  an  application.  (/.'.  v.  Xnrtnn, 
ihm)  G7  J.  P.  453  ;  19  Times  L.  K.  (527.) 

Acta  without  words  may  amount  to  a  contemj)!  of  fonit:  >•.»/., 
wlieie  the  defendant  assaults  an  otlicer  of  the  Court  when  serving 
its  process  or  carrying  out  its  orders ;  or  destroys  the  reeoi  -Is  of 
the  Court;  or  destroys  documentary  evidence  which  should  lie 
brought  before  it.  Ag.ain,  wilful  diso!x>dience  to  any  liiwful  order 
of  a  Court  or  a  judge  is  a  contempt.  But  all  these  cases,  in  which 
the  acts  and  not  the  words  of  the  accused  are  impugned,  are  beyond 
the  scope  of  this  book. 
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IHuitratumt. 

SIVKEN    WORDH. 
Uding   abusiv*.   and    violi-iit  languago   t«wuril»   any   ..fflecr   gerviikg   th« 
prooesn  of  any  r.mrt,  i«  a  uiinU-mpt,  punishable  h\   uummittal. 

I-rUr  V.   lluicltUuH.  (I8««)  L.   H.  "J  K.|     VH  ;     IH  W.  R.  ^H. 
/f.  V.  Jum-».  (ITIU)  1  Stra.    1»A. 
8o   It'  It   party   on   iH-iiig  «'ivt»l   with  a  lawful    xnlci    of  any  (  oiirt    ix- 
prf8«f»  ill  .<<liant  unil  rimtfiiiiit  iiniM  lall^'llll«o  Im   inl^ritioii  to  .li-rcgi'l 
<ir  iliwiUy  such  miliT. 

Ahuh.,  (1711)  1  Salk.  «». 

Mr.  Long  Wi-llivl-ii'i  Com,;  (IM;II)  2  Husm.  &  Mylno,  039. 
It  iii  a  coiiti'iijpt  of  court   for  oiio  ooiiuiiitU*!   fur  trial,  or   lor  any  of 
hilt   parti*an6,   to   uihlrwi*   puliliii    inoftiiiK^,    i\  lying   Ihul    (Imto   Ik  a  roii- 
»uiriu:v  againut  hint,  anil  that  lu'  will  not  havi'  a  fair  trial. 

Va^tro.  On»lMi-  and  WhaU,-i,'»  (^w,e.  (I**"  I)  I,.   It.  «  '1.  II.  JI'J  ; 

12  Cox,  c.  c.  aac 

SkiiniurlhH  Cmi;  (IHT;!)   L.    li.   !)  ti.    1!.   2:10  ;     IJ   Cox,  V.   •'. 
371. 
Threats  anil  iiinulta  a<Jtlrwi.*Kl  .'ithur  to  .i  party  or  a  witn.'sa  pending  a 
BUil,  whither  by  word  or  lett.r,  are  a  coiittiiipl  "f  lourt. 
Smith   V.    Lakrnmn.  (1800)   20   L.   J.   rh.    :W.>  ; 

1202  ;    2«  L.  T.  (Ul.i  S.)  im 
Hhaio  V.    Shaw.   (1801)     il    L.    •).    Ir.   *    Matr. 

477  ;    2  Sw.  &  Tr.  515. 
In  re  Mulock,  (1864)  M  L.  J.  Pr   &  Mntr.  20.5  ; 
1188;    law.  K.  278. 
So  an.  insulting  words  addrossed  to  coun*!  engagod  in  the  cause,  . 
tint  opponent.*  solieitor  while  actually  engagoil  my  duty  devolvin 

him  a.t  solicitor  in  the  prtKieedinga. 

Lin»i'i'  Sturgt*>n  v.   Douglasn.  10  1       I.. 
In.  ru  Johnson.  (1M87)  20  ii.   U.    1),  i. 

\V.  K.  51  ;    58  L.  T.  160. 
In,  re  Cli-mi-nla,  (1877)  4l>  L.  .1     Ch.  a". 
A  forliori,  if  addn-ssed  to  the  judge  or  ;i  laaater. 

Lechmerr  CharUonis  Ciue,  (18aO)  2  Alyl.  &  Cr.  310. 
Even  the   pri.soiier   in  the  dock,   who  is  always   allowed   gn^-at  latiliide, 
if   he  be   defending   him.solf,   ma^-   b.-   fined   for  contempt  of  court,   if  lie 
persist  in  using  blaspli"mous  language  and  in  applying  otleusiv  •  .pilh-ts 
to  the  presiding  judge  in  the  uourso  of  his  spee<-h  to  the  jury. 
H.  V.  Daiimn.  (1821)  4  B.  &  Aid.  a2U. 
It  is  a  contempt  of  court  for  the  brother  of  a  pri—ner  just  .y^nvieteil 
to  visit  the  foreman  of  the  jury  at  his  reeideiiee.  a- .use  him  of  Imviiig 
bullied   tho  jury   into   finding   his   brother   guilty,   and   challenge   hi  n   1.. 

mortal  combat. 

H_  V.  Jipmcx  Martin,  5  Cox,  C.  C.  a50. 
So,  too,  a  barrist4T  may  be  guilt;    of  contempt  ■«     i-urt    ?  he  unnc.  • - 
Barily  insulta  one  of  tho  jury  in  the  courso  uf  his  a<i>  i  *'■  to  them. 
In  re  Pater.  (1804)  5  H.  &  S.   2'J'J  ;    M  T-.    T.  M.  C   H 
Jur.  N.  «.  a72  ;    12  W.  K.  823  ;    10  L.  T.  370. 


10  Jur.  S'   .>< 


li.   V>K,  n. 
57  L.  -I.  Q.  B.  1  : 

:    30  L.  T.  332. 
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fJio  most  tmoocnt  word.,  if  uttor,  1  in  »  |H«uliar  manner  und  Uitw.  may 
.)  n  contci.  of  court.  For  a-  insuit  may  tm  r-onvoyod  ,  ither  by  lan-uaeo 
•t  by  m«nni  "  ^ 

Curmi  W,t*on-»  C<u^,  (lfii5)  7  Q.  B.  984,  1013. 
It  a  high  shoriff  pro<sx«lM  \o  wUim^  tho  grand  jury  in  open  Court  at 
(ho  ,  logr  of  the  judg.i'a  nharco,  and  persists  in  m  doinp.  thoiiyi,  ordered 
t.y  the  judg-o  to  lit  down  and  i-^  quiet,  he  may  \w  fined  mU.  for  rojit,  rnpt. 

/»  ro  The  Bkeriff  of  Surrey.  (I860)  2  F.  A  )      :>;H,  237. 

WKIITKV   OB   PRINTED    WORDS. 

It  is  a  contempt  of  court  and  a  libol,  juni-hablo  by  atta<  hment,  to 
p.^l.liBh  a  paitiphlot  asH.itingf  th  a  judges  havo  no  power  to  igsuo  an 
:m  "hment  for  hb.U  upon  themselves,  and  den  ng  that  reflections  »(  i. 
!.,ilivi(iiml  judges  aro  oontcrapts  of  court  at  all.  [Not*  that  at  tli  ,  I  ,  o 
when  this  pampliint  appeare^i  th.,  action  which  gave  ocii-iim  for  it  wu.-; 
still  pending.] 

//.   V     Almon    (1765)   Wilraofs  Notes  of  Opinions  and  Judg- 
mentN  p.  253. 
Any  attempt  to  '    ibo  ,i  judge,  or  to  inlluence  hi^  probubl.-  .lecision  on  a 
matter  l«  foro  him         any  private  eoiniiiunication,  i*  a  contempt  of  court. 
Narini  s  Casr,  (ITIT)  2  Buss.  A  Mvhie,  tiTI,  n. 
Jlact/ill'ii  Case.  2  Fowl.   Ex.   Pr.    Wi. 
V.ni.       i   cviry  kiIIv    or  impudent  l.ftor  addr.-.-.,  i|   to  a  judj;.    .about  a 
iiwtfer  w!..,!i  hi  has  ait-ady  derided  will   bo  treatcl  as  n  .„ntimpt  ; 

*.  V.  Fnulhnfr,  (\mr,)  2  Mont.  *  Avr.  ,(21,  322  •     '  C    M   &  R 
62a  ;    1  GiJo,  210. 
Nor  every  inaocurato  r  (mrt  of  judi.  ial  proco.-ding-i  which  cither  party 
may  think  fit  to  publish. 

Matthew  V.  Smith.  3  Hare,  331. 

ISrook  V.  Evans.  (1860)  29  L.  J.  Ch    filfi 

8  W.  H.  688. 
Buenos  Ayra  Oat  Co.  v.  Uildr,  (!«.,- 
667. 
It  is  a  contempt  of  court  to  seek  "  '.y  tl 
-oiireo  of  justice."  * 

Ex  parte  Jones,  (1806)   13  Ves.   23:. 
To  preach  a  sermon  with  special  reference  U, 
tempt  of  court. 

Mackfit  V.  Feme  Bay  Commissioners,  (1876)  24  W.  R.  845  ; 
ante,  p.   540. 
As  to  exhibiting  models  of  tho  person  murdend  ,uid  tho  alleged  murderer 
in  the  assize  town  during  tho  assizes,  see 

R.  V.  Gilham,  1  Moo.  *  Mai.  165. 
It  is  a  contempt  for  a  party  to  a  suit  to  publish  boforo  tho  case  has 
miuo  on  for  hearing  a  ropy  of  his  brief,  or  even  an  abptraet  of  his  petition 
or  .^t.at»ment  =.f  Claim.  ;-  of  tho  affidarft..  fikJ  ou  .ither  side,  ur  ajiy 
other  .J-  parte  statement  tci.din-  to  prepossess  the  minds  of  the  public 
m  1 1;  i.i,e;jr,  or  to  oalumniatfl  his  adversary. 

Captain  Perry's  Case,  cited  (1742)  2  Atk.   469,    172  ;    2  Dick. 
794. 
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Mr,:  Farley- »  Case,  Cann  v.  Coii«,  (1754)  2  Vcs.  senr.  620  ;    3 

Hare,  333,  n. 
Coltman  v.  IVi^it  Ilnrtlppool  Harbour  and  Railimy     a.,  (1860) 

8  W.  R.  734  ;  2  L.  T.  766.  ante.  p.  540. 
Cheshire  V.  Strau,>.  (1896)  12  Times  L.  H.  291. 
Thi>  plaintiffs  in  an  action  dalivorod  a  Statement  of  Claim,  oharginpr  the 
di'ffndaiil  with  unfair  and  over-roaohing  conduct  in  his  business.  Thry 
subsequent ly,  before  the  hearing  of  tho  action,  circulat.-d  copies  of  tins 
pleading  amongst  some  of  their  and  his  business  correspondents.  It  was 
hel.l  thut  tho  plaintiffs  had  committ.nl  a  contempt  of  court  ;  they  worn 
onlerwl  to  pay  the  costs  of  tho  motion  to  commit  ;  and  an  injunction  was 
granted  to  restrain  all  further  circulation  of  tho  Statement  of  Claim. 

Jioirden  v.  Hussell,  (1877)  46  L.  J.  Ch.  414  ;  36  L.  T.  177. 
A  local  board  of  health  suetl  tho  dnfeadant  for  breach  of  their  bye-laws. 
Pend.ag  lh<-  action,  an  election  for  members  at  the  l>oard  camo  on.  Tliu 
defendant  stood  as  a  candidat.-,  an<l  in  that  capacity  issued  an  address  tq 
all  tho  ratepayers,  attacking  tho  former  board,  and  retferring  to  their 
"spiteful  proceedings"  ngiiinst  himself.  Tho  circular  also  contained  a 
false  statement  as  to  what  tho  judge  had  said  on  an  interlocutory  applica- 
tion. The  excitement  of  tho  election  was  urged  as  an  excuse  ;  but  tho 
defenduiil  wa.-,  eoininitted  to  prison  for  ten  days,  and  orde--.d  to  pay  tho 
costo  of  the  motion. 

///.7<7/  local  hoard  v.  I.iiltr,  (1895)  11  Tim<s  I..  R.  170. 
]}ut.  when',  pending  a  shiir<'liolder.s'  petition,  a  committee  of  shareholders 
issued  to  tli.'ir  brother  sharoliolders,  for  tho  purpose  of  bringing  to  tli.ir 
attention  the  f.irts  on  which  they  reliwl,  a  printe<l  letter  containing  tlieir 
accusations  airalnst  the  dire<tors,  and  some  extracts  from  tho  evidim  .■, 
it  was  held  that  this  did  not  amount  to  contempt  of  court. 

/»  re  77ie  London  Flour  Co.,  (1808)  16  W.   H.  474  ;     17  I.    T. 

036. 
hut  see  In  en  Sir  John  Moon-  Oold  Mining  Co.,  (1877)  37  I/.  T. 
242. 
Merclx   to  uririoutiei-,  "  1  have  brought  an  artion  again.st  A.  for  daniiu'es 
for,"  &e.,  is  not  a  cont'-mpt  of  court,  if  such  be  the  fa<t.     Per   I'l-llu.  k, 
1!..  an<l  Day,  .1.,  in 

Collins  V.   Primrose  Club.  .July  30lh,   1891  (not  repordil). 
Pending   an   action    for   infringing   a   trade   mark    tho   plaintiffs   an    :it 
lilierly  III  warn  the  trade  by  circular  that  tlwy  n^ard  such  ;ui  wtiil.'   is 
an  iiifring'iuent.     Hut  to  discuss  tho  merits  of  tho  case  in  any  niaiHur 
calculated  to  prejudice  the  fair  trial  of  the  action  is  a  contempt. 

CouIh  v.  ChaHuicK-,  (1M9I|   1  Ch.   317;    03  L.  S.  Ch.   3JN  ;     l." 

\V.   It.   328  ;    70  1,.  T.  228  ;    8  1!.    I.V.t.  antv.  p.   430. 
R.   V.    /'f/.z/nc,   L 18901    1    (J.    1!.   577;     0")   L.   J.   Kl.    11.    120:     II 
\V.  1!.  Ott.'.  ;    74  r,.  T.  3.>l. 
.Statenii'iits   are   iinl    the   le.ss   a  I'ontenipt    beeau.se   they   are   IiImUhii^.  er 
because  the  party  making  them  is  jirepared  to  justify   the  libel. 

/n  re  A'-w  Oold  Cotuit  Kj^ploralion  Co.,  [1901)  1  Ch.  80o 
1,.  .1.  Ch.  355  ;    8  .\tansoM,  290. 
Wluli'  un  action  for  infiingement  of  a  patent  was  pending,  t\v  ['\ 
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mado  ail  unsaccoHBful  motion  for  an  injunction.  Tlio  .l.tondauts  sent  an 
unfair  and  inaccurate  report  of  this  procoeding  to  certain  now.spapers  for 
pubhcation  and  also  published  this  report  in  the  form  of  a  circular, 
with  the  statement  of  their  own  counsel  printed  in  heavily-leaded  typo. 
Chitty,  J.,  held  this  a  contempt  of  court.  The  d.fendunt.s  gave  an  under- 
aking  o  nbsluin  from  all  such  publication  in  future,  and  w.ro  ..rdorod 
to  pay  the  ooxts  of  tho  motion  in  any  event. 

Edlin  V.  PnmmaUc  Tyre  Agmcy  (J),  10  Keporls  of  Patent 
Cases,  317. 
An  injunction  having  been  granted  to  roslruin  tho  dofeadants  from  in- 
fringing a  patent  for  nickel-plating,  they  ^-uvo  notice  of  appeal,  and 
l.ublishe.1  in  a  newnpaper  an  advertisement  inviting  the  trade  to  sul.scribo 
toward,  the  expenses  of  tho  appeal,  aiul  also  an  adverti....n.ent  otTering  a 
reward  of  100/.  to  anyone  who  could  prmlure  documentary  oviden..,  that 
mckel-plating  was  done  before  1869.  It  was  hold  that  neither  advertisement 
was  a  contempt  of  court. 

Plating  Co.   v.   f'an/ii/Kirson,  (1881)   17  Ch.   D.   49  ;     .'.O  L    J 

Ch.    106  ;     29  \V.    1{.   510  ;     U   L.   T.   :i81»  ;     V,  J,    \>_   r,f,S  '; 

overruling  ^00/  \.  Stn-h<;vr,^l.  (1720)  1  I'.  Wms.  07.5. 

But  whero  a  co-re.H,H>ndent  in  a  suit  for  divorce,  immediately  after  tho 

service  of   Iho  citation,   caus.xl   a,lvorti«ements   |„   bt-    published   denyinir 

the  charges  mode  in  the  petition,  and  olferins  a  lewui.l  for  i.,f.„.,u.tio.- 

which  would  lea.1  to  the  discovery  ami  eonvi.tioii  of  the  authors  of  them, 

it  was  hcM  that  these  a»lvertiseineiit«  constituU'd  a  < tempt  of  court. 

ISrodiibb  v.  Urodrihlt  and  Wall,  (1880)   II   P.  1).  no  ;    r,s  f,    J 
P.  17  ;    M  W.  I{.  .ISO  :    56  L.  T   072  ;    .".o  .1.  P.  107. 
So  an  advertisement  offering  a  rewar.l   for  certain  specili.;  evidence  in 
a  divorce   suit,    published    mala   fid.-,  and    not  .sol.Jy    in    ,„der   to   obtain 
'VkIc'iico,  is  a  contempt  of  court. 

Duller  V.   lluilvr.  (1888)   l:i   P.    P.    7:t  •     r,-,    L    ,r    P     pi  •     5s 
L.  T.  56.1.  '  •      •     -  , 

It  is  a  contempt  of  court  for  the  »dicit..r  to  a  plaint  ill  to  write  Liters' 
to  probabht  witnesses  with  the  olij...-t  of  prejudicing  them  a-  inst  tlio 
'I.  fcndant,  and  of  preveiitiiis  their  giving  evi.h'rue  for  the  defeml.iiit. 


Wvlhfi  V.  Slill.  (I802)  60  1..  T.  5j:i. 


y  at   tho 
II-!;    17 


So  it  IS  a  contempt  of  court  for  the  s..licitor  to  a  def.„(L„it  to  publish 
III  a  newspaper  .monymous  lett.>rs  full  of  arguments  in  ll,e  delVniluMfs 
fiivdur,  and   denying  the   fads  on   which   the   iil.iintilT  would   iv 

Irinl. 

Daw  V.  El,y,  (1868)  I..  1?.   7  Kc,.    10;    ;|8  L.  ,1.  ri, 
W.  R.  243. 

Tho  commit t.'c  of  a  lunatic  published  a  panijdilet,  wrilter-  by  his  wilV, 
n  llcctinp  upon  persons  who  were  manag'i"  the  lunatic's  ,..|:ite"  under  thti 
or.lers  of  the  Court  of  Chancery,  with  an  arldress,  bv  wav  of  .b.licalion, 
to  tlioLord  Chancellor,  "  llattering  thi-  ju.lge  to  taint  tli..  -oiinv  „f  j„-li,  ■..•' 
I.uid  Krskine,  L.C,  committed  him  to  prison  for  .onlenipt,  .ind  the  loinier 
^i-i  well. 

Kx  pari,'  J„n>-,.  (1800)  I.)  Vcs.   2:17. 
-V  lihel  on  the  business  carri.-d  on  by  a  roivivor  arei  manager  appointed 
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by  tl...  C.m.i   Is  a  .-...u-mpt  of  -ourt.  ;.iul  may  I.,  punishod  by  romn.illal 

"'  *""  ""'■■;:;;■;:;,.,•,.  v.  s,,...  (.),  ^^^^  ^5  c.  d.  .« ; .«  l.  j.  c... 

H3  ;    a5  W.  U.  157  ;    50  L.  T.  72. 
If  u  p..r.ou  innocently  le.ut.s  to  another  a  nownpuper  conta.n.ng  a  hbd 
«hi.-h  i'  a  contempt  of  court,  in  ignorance  that  any  such  1.  xl  .8  contamrd 
,„  tl,,  „..«spapor,  ho  cannot  bo  hcl.l  guilty  of  a  contempt  of  court^ 

MoLcod  V.  Sf.  Aubyn.  [18991  A.  C.  549  ;    (i8  I.  J    R  C.  137  ; 
48  W.  W.  173  ;    81  L.  T.  158  ;    15  TimcB  L.  R.   18.. 

(•„iit,iiii>t  of  Conit  hij  Snrspiiixrs. 
Th.'  i)iil)linitiou  in  any  newspaper  of  words  calfulate.l  to 
prejudice  the  fair  trial  of  an  action  is  especially  objection- 
■,l,le    an  the  mischief  done   is  so  widespread.     No  donl)t 
iill  judicial  i.roceedings.  the  official  acts  of  every  ju.lge  aiul 
jnrv    of  all  litigants  and  witnesses,  are  matters  of  lawful 
c-onnnent  as  soon  as  the  proceedings  are  termiiuite.1.     But 
no  observations  on  the  case  are  i)er.uitted  duruig  its  pro- 
.rivsK      Any   eoniment   |)ending    action    is   a   contempt  of 
court,  hv  whomsoever  mad.- ;  it  is  especially  so  where  the 
publisher  knows  that  the  comment  is  supplied  by  one  of 
the  litigants  or  his  solicitor.     So,  too,  an  unfair  and  inac- 
curate re))ort  of  any  interlocutory  proceeding  in  the  action, 
published  in  a  newspaper,  may  amount  to  a  contemi)t  of 
curt   if  it  tends  to  prejudice  the  fair  trial  of  the  action. 
T1h>  i'.litor  cannot  escape  liability  by  alleging  that  he  di.l 
not  know  that  the  contemptuous  words  had  been  insert.'.! 
i„   his   newspap.'r.     idnsshhr  v.  S„;n,s.,  (185)0)   12   Tmics 
L.  1{.  -m  ;  /.'.  V.  /•■.//,..  [l\m]  2  K.  B.  4:V2;  72  L.  J.  K.  h. 
H'Vt-  H">  l^   T    i:i'*->     ^'»i'  ^"'i"  *'"'  printer,     (/vr  /""''  •'"'"  ^. 
(isoV,    l:J  Ves.  2:57;  /.'.  v.  ]>ovirs,  [l\m]  1  K.  H.  ;V2 ;  7-1 
L.  J.  K.  B  l()4;'.t;iL.  T.  772.) 

IllngtratioHii. 

\„v  articl..  in  a  n.'wspaper  commenting  on  a  oa-ie  still  before  the  .  "nit 
is 'a  ;.o„l.n,pt,  if  it  in  any  way  tend^  to  pervert,  tho  course  -t  jus.u^ 
,h„u..h  wiitlen  t.mperut.ly  and  respectfully,  and  n.  all  other  re-i-.ts 
^u.-h  a,i  article  as  n.lght  properly  and  legitiniately  bo  writt.n  and  pnl- 
li.^h.il  aft.T  the  trial  is  ended.  ,,..  ,..^  •>    ViL-     UV)  ■ 

lt,„„h  V.  (hniun,  III    Hral  and  lliiygonson.  (1 .  U)  -  Atk.   l>'.' , 
2  Dick.  794. 
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Littler  V.  ThomnoH.  (ISM)  2  Boav.   129. 
Tichborne  v.    Vo«<y»,  (1807)   prr   Wood,   V  -C 

S7,  n.  ;    15  W.  K.  1074  ;    17  L.  T.  7. 
Tichborne  v.  Tichborne,  (1870)  39  L.  J.  Ch.  398  •     18  W    H 

621  ;   22L.  T.  65.  ' 

Vernon  v.  Vernon.  (1870)  40  L.  J.  C'li.   118  ;    19  \V    ]{    404  ■ 

23  L.  T.  697. 
Buenoa  Ayre»  Oaa  Co.   v.    Wildr,   (1880)   29   W     R     43  •     40 
L.  T.  657.  ' 

Tho  publicafion  m  a  nowspap.T  of  a  corr,>,t  import  oJ  prorooJIngs  hofora 
a  pol.cc  magistrate  which  terminated  in  tho  committal  of  tho  prisoners  is 
not  a  contempt  of  court,  though  it  may  tou.l  to  projudic-  the  mind  of  tlio 
public  agamst  th«  prisoners.  But  tho  publication  in  a  n.,w..paper  of 
.omments  on  such  proceedings,  and  on  the  conduct  of  the  prisoners  is 
a  contempt  of  court  if  it  tends  in  any  w.iy  to  pr.judiee  tho  public  mind 
against  them  before  tho  trial 

K.  V.  Oral/,  (1865)  10  Cox,  C.  C.  184. 
«.  V.  ODogheriy,  (1848)  5  Cox,  C.  C.  348 
The  publication  of  articles  with  sensational  hoadinps  and  making  state- 
menu   prejudicial   to   a   person   against   whom   proctK-din-s   are    pending 
before  tho  magistrates  is  a  contempt. 

K.  V.   Daviea,  [1906]  1  K.  B.  32  ;     75  L.  J.   K.    11    104  •     54 
VV   R.  107  ;    93  L.  T.  772  ;    22  Times  L.  R.  97  ;    „„<„,  p;539. 
Iho  editor  of  a  newspaper  was  fined  100/.  and  costs  for  publishing  an 
aiticlo  commenting  on  a  criminal  case  Uum  pending  in  the  Hifjh  Court    uid 
intimating  that  tho  prisoner  would  cortoinly  l)e  convicted.  ' 

R.  V.  Balfour,  In  re.  Stood.  (1895)  11  Times  I,    1{    4<)' 
Thoro  may,  however,  be  comments  on  pending  proeeediii-s  wl.i.'h  .lo  not 
lend  to  prejudice  either  party,  or  to  interfere  with  the  fair  trial  of  the 
cause.    Such  comments  are  not  a  contempt  of  court. 

In  re  Martindole,  [1894]  3  Ch.  at  p.  202  ;    04  I,    ,T    Ch    0  • 

43  W.  R.  53  ;  71  L.  T.  468  ;  8  R.  729. 
In  re  Oatei  and  others.  (189.'))  11  Times  T,  R  "0( 
And  though  observations  be  publish.Hl  in  a  new.spaper  whi.li  are  techni- 
cal y  a  contempt,  yet  where  the  offence  is  of  a  sliijht  and  liilli,,;.  natur,- 
and  not  likrly  to  cause  any  substantial  proju.liee  to  tl,o  party  in  the  con- 
duct ot  the  action,  or  to  the  due  administration  of  j„.-.l,.o,  no  .ipnlirati-m 
locommit  ought  to  be  made. 

Hunt  V.  Vlnrkn,  In  ri-  (f.Vallr,/.  (l.HSO)  .VS  f,    ,f    (J    |l     i>m  ■    37 

W.  R.  724  ;    Ci  L.  T.  343. 
I)(,lla>,  V.  Liyiffri.  (1888)  62  .T.   P.  :)2«  ;    4  Tiin.s  f,.   It    43-' 
.Viitrupolitan  Mii.vc  nail  Co..  Il,l.  v.   I.ak;:  (IN8!t)  .",8  T;    j'ci, 
513;    60  1,.  T.  740. 
"Every  (;ase  must  depend  on  its  own  <inunislaii(v 
Mono,  C.J.,  in 

In  re  Laboiuhiir.  (1901)   18  Times  I,.   H 
But  if  any  such  eoinmcnt  tends  to  cxeit..  piejuilin 
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at    |).    Jd'.l. 
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intorforo  substantially  witli  tlio  fair  trial  of  the  action,  it  is  a  nont-ompt 
of  court. 

IiH»»ell  V.  ««««(■»,  (1894)  11  Timca  L.  R.  38. 

In   re  The  Pall  Mall  OaziMte,  ib.   122. 

In  re  Yorkuhire  Provident  Assurance  Co.,  <fc.,  ib.  143,  107. 

In  re  Hobinson.  (1895)  ib.  345. 

In  fe  Jolinson  and  Mileholl,  ib.   376. 

Fii'lden  v.  Sweeting,  ib.  534. 
E«pecially  if,  in  addition  to  suoh  commpnts,  the  article  contain  a  mis- 
gtatcmcnt  of  ii  material  fact. 

llklty  Loral  Hoard  v.   Lister.  (1895)  11  Times  L.  R.   176. 

Spurrell  v.   /)«•  Birhherg.  ib.   313. 
Tim  publisher  ot   a  ncwsixiptT   wa-s  committed   for   printing  an   articlu 
which  attacked  tlic  persons  who  had  made  affidavits  in  a  suit  in  Chancery 
not  yet  concluJiHl,   imputing  to   them   ignorance  of   facts  and   intcreatwl 

motives. 

Filkin  V.  Herberl,  (1864)  33  L,  J.  Ch.  294  ;     12  W.  R.  241, 

332  ;    9  L.  T.  035  ;    10  Jur.  N.  S.  62. 
See  also  Lilth'r  v.  Thomson.  (1839)  2  lieav.   129. 
In  r<-  Willi^nn  Wiilson,  Shaw's  Cases  (Scotch),  No.  6. 
A    p»*itioii    for    winding?   up    a   company,   containing   charg&s   of    fraud 
against  the  direilor-.  was  published  in  exienso  in  a  newspaper  before  llio 
hearing  of  the  [..titioii.     This  wa.s  lield  a  contempt  of  court,  and  the  pub- 
lishers of  thi'  papiT  were  ordered  to  p.iy  the  costs  of  a  motion  to  comiiiil. 

them. 

hi  re  The  Cheitenhant  and  Swansm  Wagon  Co.,  (1869)  L.  IJ.  « 

K.,.  rm  ■   38  L.  J.  Ch.  330  ;    17  W.  R.  463  ;    20  L.  T.  169. 
Tifhiutrm    v.    Mosfyn,  (1867)  L.   R.    7  Eci.   55,  n.  ;     15  W.   li. 

1072;    1TT-.  T.  5. 
Kileat  V.  Sharp.  (1882)  52  I..  J.  Ch.  134  ;    31  W.  R.  227  ;    is 

1,.  T.  64. 
n..ir,l,n  V.   HuHsrll.  (1877)  4<i  I..  J.  Ch.  414  ;    36  L.  T.   177. 
It    is  a  conleiiipt   of  i-«»urt    lor    i  twW.spajHT  to  jiiiblish  the  Statenn'iit   of 
(hiitii  in  a  pemliiiK  aet»>n. 

Chis^hirc  \  Slmiis.i.  (1890)  12  Times  L.  R.  291. 
W.  broiiirlit  an  acliw.  airain.'t  a  <MMnpany.  At  a  subsiMpieiit  moetiii^-  uf 
thn  sluireholileis,  one  ot  the  diri'eli.rs  (M.)  referred  to  the  julion  in  liis 
speech,  and  this  h-ti  the  sluireliuldeis  to  ask  quostioji .  about  the  a<lieii, 
which  M.  an-wered.  A  full  repnr(  (.f  the  proceedings  at  this  mcMtinsr,  in- 
eludiier  M.-  nniaiks.  s\it'-ei|in-ntly  appearwl  in  a  newspaper  of  wliicli  M. 
was  i\f  pii.prietor.  JIi-l'l.  thai  ihoiii;!!  M.'s  remarks  were  privileijed  wli.ii 
utterfii  at  tlie  nieoting,  tlnii  re|iulrlii'atitm  in  the  newspaper  was  not  )iiiM- 
lefr<-d,  anil  was  a  eont<Miiiil  ol   loiiit. 

Waft  V.  Ma.r-im-We.st,.,,  h:i,,lriv  Co..  (1888)  5  Times  I,.  I!.  IT". 
A  share!»4(Ier  pri'Mnt*-!!  a  pel  it  ion  to  wind  \\\>  a  banking  eompaiiy.  aiiJ 
propoed  to  i-ross-exaniine  th-  dire<;tors  in  the  licjuidation.  A  new:.pa])(r 
tlereiipon  published  an  artiele  reiirring  to  the  approiu'hiug  cross-exanii  na- 
tion of  the-e  dire.tors.  and  sayini;.  "If  they  are  compelled  to  make  a  lull 
Blatenient  of  the  atTair<  of  tin    bank,  we  .shall  have  some  interesting  \<-\.\a- 
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tioiw."  Tho  Court  found  that  thn  artinle  hud  boon  instigated  by  the 
petitioning  gharoholder  ;  and  the  publisher  of  tho  nnwspapor  wn»  ordcrwl 
to  pay  a  fine  of  50{.  aiid  costs. 

/*  fe  Cfown  Bank,  In  re  O'Malley,  (1890)  H  C'li.  D.  049  ;    09 
L.  J.  Ch.  767  ;  3'J  W.  R.  to  ;  63  L.  T.  304. 
Not  every  letter  that  is  published  in  a  nowspupor  and  is  a  libel  on  a 
judge,  is  a  contempt  of  court.     It  must  bo  one  ciJculated  to  obstruct  or 
interfere  with  the  course  of  justice  or  tlio  duo  administration  of  tho  law. 

In  re  Moneley.  [1893]  A.  0.  138  ;    62  L.  J.  P.  C.  79  ;    68  L.  T. 
105. 
X  fortiori,  an  inaceurato  report  of  an  interlocutory  procealing  publinhod 
in  a  newspaper  is  not  a  contempt  of  court  unless  it  tends  to  prejudice  tho 
approaching  trial. 

Duncan  v.  Sparling,  (1894)  10  Tim.s  L.  1{.  3.j3. 
But  section  3  of  tho  Law  of  Libel  Amendment  Act,  1888,  affords  no  pro- 
tection to  any  report  which  is  a  iH>ntompt  of  court. 

In,  re  The  Pull  Hull  Oazvilp,  (1894)  11  Times  L.  R.   122. 
Where  an  action  has  U-en  broii>;ht  against  a  newspaper  for  lil«l,  merely 
repeating  tlie  charge  made  in  tho  liliel  and  a.Hserting  that  the  defendant 
will  bo  ready  to  prove  it  true  before  the  jury,  is  not  necessarily  a  con- 
tempt of  court. 

Huherlxun  v.  Luhouchere,  42  J.  P.  710. 
So  where  the  ilefendants,  who  were  l>cing  sued  in  respect  of  some  libellous 
paragraphs  which  had  appeared  in  their  now.spaper,  republished  substan- 
tially tho  same  charges  in  their  newspaper  after  action  brought,  an  applica- 
tion by  tho  plaintiff  to  commit  tho  defendants  for  contempt  of  court  was 
refused. 

Cronmire  v.  The  "Daily  hourso,"  Limilinl,  (1892)  9  Times 
L.  R.  101. 
But  where  the  editor  of  a  newspaper  who  was  iM'iiig  sued  for  libel,  after 
issue  joiniNl,  published  an  article  attacking  tho  witnesses  whom  lie  knew 
tlio  pKiintitf  intended  to  call  at  the  trial,  ho  was  ordered  to  pay  the  costs 
of  tho  motion  as  between  solicitor  and  client,  and  to  give;  an  undertaking 
to  abstain  from  all  such  comments  till  after  the  trial. 

Ilirmingham  Vinrgar  Unior;/  Co.  >.  Ih'iiri/,  (IS'.tl)  10  Times 
L.  R.  586. 
.\  person  whose  namo  appeared  on  a  newspaper  as  a  prinl<'r  and  pub- 
lisher of  it  Wiis  held  liable  for  an  artic|»  containnl  in  it  which  was  a 
(■■iiitcmpt  of  court,  although  liu  was  only  a  salaried  foreman  printer,  wlioso 
duties  (lid  not  require  that  ho  should  read  the  matter  priMti-<l,  and  who 
had  no  knowledge  of  the  <;ontc>nts  of  tho  article  complained  of. 

Tho   Anivriciin   K.irhiinf/i'  Co..    I.til.    v.    Clilliij.   (IHW))    .-,8   L.    ,f. 

Ch.  7(»0  ;    01  L.  T.  Wl. 

Tho  Press  As^(K■iation,  wliicli  is  a  limited  company.  di>seminali'J  :iiiiiing 

iriiiny  newspapers,  paragraphs  amounting  to  contempt  of  court.     The  Court 

In  111  the  mauiiger  of  the  .Association  responsibli'.  and  mileied  him  persoiiallv 

to  pay  tho  coats  of  tho  motion  iis  between  solicitor  and  client. 

Ex  ixtrtc  (Irrvn  ami  olhrrn.  (1891)   7  Times  h.   IJ.   411. 
The  appellant   was  the  manager  of  tho  London  Olliee  of  the  t'lc.t'inana 
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Journal,  and  as  such  hod  publisliod  in  this  country  oopiea  of  that  journal 
containing  an  articlo  written  and  printed  in  Irdand,  which  was  a  con- 
tempt of  court.  The  appellant  waa  hold  porgonally  responsible,  and  oii 
order  was  made  that  a  writ  of  attachment  should  issue  against  him  unlc-s 
ho  should  within  a  fortnight  pay  a  fine  of  100!.  lie  was  also  ordered  tu 
pay  all  costs  as  between  solicitor  and  client. 

OShea  V.  O'&Veo  and  Parncll,  (1890)  15  P.  D.  59  ;    59  L.  J.  P. 
47  ;    38  \V.  R.  374  ;    62  L.  T.  713  ;    17  Cox,  0.  0.  107. 

As  a  rule  no  report  of  or  comment  on  a  legal  proceetlinj,' 
can  be  a  contempt  of  court  if  that  legal  proceeding  is  at  nii 
eiul  before  the  words  are  published.  "  When  a  trial  has 
taken  place  and  the  case  is  over,  the  judge  or  the  jury  arc 
given  over  to  criticism."  (/'</•  cm:  in  Mil.md  v.  St.  Aithiju, 
[18'.)1)]  A.  C.  at  p.  501.)  "  It  is  iiossible  very  effectually  to 
poison  the  fountain  of  justice  before  it  begins  to  flow.  It 
is  not  possible  to  do  so  when  the  stream  has  ceased."  (/'k 
viir.  in  11.  v.  I'orh',  [1903]  2  K.  B.  at  p.  438.) 

If  the  writer,  however,  is  not  aware  that  an  action  is 
pending,  or  honestly  believes  the  proceedings  are  at  an  end 
when  they  are  not,  his  comments,  though  still  strictly  a 
contempt,  may  be  excused,  provided  they  are  such  as  would 
have  been  legitimate  had  the  case  been  at  an  end.  But  if 
the  writer  knew  the  proceedings  were  still  pending,  tlnii 
the  fact  that  he  did  not  desire  or  intend  to  prejudice  tli.- 
case  is  immaterial  (except  as  to  the  extent  of  his  imiiish- 
nient).  if  the  Court  be  satisfied  that  such  was  the  obvious 
and  necessary  result  of  his  words,  {hmr  v.  Kkij,  L.  W-  i 
Eq.  at  J).  51);'y;/  ir  Moitiiuhili;  [1HU4]  3  t!h.  at  )).  2(K);  //<  /, 
M,i,qiiis  of  Toinishnnl.  (l'.)Ot'))  22  Tiuies  L.  1\.  341.) 

JllitxtiatiiiiiK. 

Ill  an  action  of  liln'l,  the  i>laintitl  obtaliKnl  an  intorim  injuiiclioii  nl 
cluiiiibcrs.  The  acf.nihiiit  a).j).ali-'a  to  u  Divisionul  Couil,  and  th."  iiijiiiii- 
tioii  wai  (li-isolvi-il.  Th.^  ctlitor  of  a  nowspapor  road  a  rcjiort  of  this  appli'  i- 
tion,  took  it  to  bi!  tho  trial  of  the  nt^tion,  and  hon>wtly  belicviiif.'  tliat 
tho  action  was  at  an  ond,  li"  prof.'oded  to  comment  on  tli.'  rondiic  t  ol  llm 

parties  and  tlw  dcci.Mun  of  tho  Court,  in  a  nianr.i'r  ■•ab'ulat.d  to  pri'jii.l 

tho  approaching  trial.     f>n  a  motion  to  commit  thi'  oditor,  tlio  Court,  l.iiii!.' 

satisfii-d  of  his  Imim  ftihs.  niado  no  ordor  except  that    cadi    partv   ,-) U 

pay  his  own  coots  of  tho  motion,     (.\lathcw  an<l  IJcnn  I'ollins,  .1.)   ) 

In   re  Fuud  and  Kanit'ilinn  Joiinuil.  (Feb.    1st,    I89»)   (H'  !    n- 

portcd). 
But  set'  In  ;•<■   Uobinsun.  (IH'JJ)   11  Times  I..  1!.   :H5. 


I'Ksinsii  /'Hut  EKinsu. 
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So,  where  the defmdant did  not  know  any  action  had  Ucn  rommonced  and 
tho  words  complaincl  of  wore  but  a  continuation  of  previous  attack.,. 
In  re  iMbuiichere.  (I90I)  18  Tinuvi  f,.  ]{.  208. 
Phillip,  V.  y/iM,  (1902)  18  Times  L.  R.  400. 
If  a  person  innocently  lends  to  another  a  newspaper  containing  words 
w).ich  arc  a  contempt  of  court,  not  knowing  that  the  newspaper  contain, 
such  words,  ho  is  not  guilty  of  a  contempt. 

Mcleod  V.  ,S7.  Aubyn,  [1899]  A.  C.  549  ;  08  L.  J.  P  C  137  • 
48  W.  U.  17:i  ;  81  L.  T.  158  ;  15  Time:.  L.  1£.  487. 
Tho  liquidator  of  a  coiiii.any  issued  a  circular  to  the  shareholders  with 
reference  to  the  affairs  of  tho  company,  stating  inlrr  alia  that  ho  had 
obtained  leave  to  bring  an  action  against  L.,  the  promoter  of  tho  com- 
jiany.  Tlio  re.spondent  pnbli.shed  this  circular  in  his  newspaper,  not  knowing 
that  any  action  had  bot-o  actually  comm..ncod.  A  motion  to  commit  tho 
nspondent  for  contempt  was  rtrfuscd  with  costs. 

Metropolitan  Music  Hall  Co.,   Ltd.    v.    Lake,  (1889)  58  L    J 
Ch.  513  ;    00  L.  T.  749  ;    5  Times  .  .  ]{.  329. 
In  an  action  for  lib.a  against  tho  proprietor  of  tho  Era,  the  jury  found 
a  verdict  for  iOs.  damages,  and  judgment  was  entered  for  the  plaintiff  for 
that  amount.     The  defendant  gave  notice  of  motion  for  a  new  trial  ;    and 
then  publisli,!d  in  his  paper  an  article  commenting  on  tho  verdict  in  a 
manner  which  would  admittedly  have  been  legitimate  if  the  action  had 
b.ci.  at  an  end.     Held,  that  the  more  fact  that  a  notice  of  a  motion  for 
a  new  trial  had  been  given  did  not  make  tho  article  a  contempt  of  court. 
Dallas  V.  Ledger,  (1888)  5l>  J.  P.   328  ;    4  Times  L.  K.   432. 
Hut  where  on  tho  trial  of  a  criminal  charge  the  jury  disagree,  it  is  a 
contempt  to  publish  words  calculated  to  prejudice  the  future  trial,  unless 
il  has  been  formally  stated  that  a  fresli  jury  will  not  be  empannellcd. 
H.  V.   Freoman's  Journul,  [iyo2J   2  Ir.  I{.  82. 
On  March  9th,   1895,   the   plaintiffs  sent  out  amongst  the  defendanU' 
customers  circulars  commenting  on  the  pending  at^tion.     On  March  22ml 
l!*yj,  the  action  was  settled  on  terms  arranged  between  the  parties.     Oil 
May  10th,  1895,  the  defendants  mov,>d  to  commit  the  plaintiifs  for  the  con- 
t.iiipt    which    they    had    eommittwl    while    the    ai^tion    was   still    pending. 
»'hitty,  J.,  dismissed  the  motion  with  costs,  as  there  was  no  'onger  anvthinif 
to  be  tried. 

Kelly  (t-  Co.  v.  I'oh-  and  ulhrr.t.  (1895)  11  Times  L.  It.  405. 

Jint  the  rule  tliat,  on  a  motion  to  coiuniit.  the  ii|i|»Iic!mt 
iiiii>;  sliow  that  a  pn.i-i'cdiiij,'  is  still  pciidiiig,  docs  not  apjily 
in  ihi'c"'  cases  : — 

ill   Where   the 
CiiiMt  Itself; 
it   Where  tin 


words   aino  mt   to  a   scaiidalisiiij 
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wonls 
l'i""'e(liii«,'s  piiiposcly  taken  !iy  a  jildf,'e  ///  ,„,iin;i. 

nil)   Where   the   words   arc   a    report    of   jiroceediiius,  of 
whicli  the  Court  has  furhiddeii  that  any  rcjiort   shoMJ.l 
|"il>lished. 
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Mr.  Ju=iticc  Noilli  li.anl  an  upplL^atiuii  nluting  to  a  ward  of  Court  in 

H«  privult^  room.     A  r.-port  of  wliut  traa-.pire<l  tlinro  wa«  puI.li4.od  m 

sov.rnl  newspapors.     Jli'lil.  that  cu.  Ii  piil.licatioii  was  a  .uiit.-iiipt  of  .one  I. 

In  re   ilmtindah;  IIH'JI]   A  V,\x.    I'JJ  ;     01    L.  J.   Cli.   9;    ii 

W.  Jf.  53  ;    71  L.  T.  408  ;    8  K.  Vl'i. 

It  would  have  b..n  othorwiso  if  m.r.ily  tlio  nsull  uf  tlio  procoiHlings- 

tho  decision  of  tln^  jii'l«"    I'tul  be  ii  n'port.'il. 

lawrrun^  v.    Ambrry,  !»1    Ii.   T.   Journal.  230. 
It  i.s  a  coiit.inpl  "f  .oint  to  puLli^i  prmiatunly,  and  without  Uie  coiiSHit 
of  a  liquidator,  a  roport  of  tli.'  .xaniiaation  of  a  witnoss  taken  privately 
under  seotioii  115  of  tlio  I'oinpanii-rt  .Act,  INlii. 

77..-  Am.'nr.n,   Kj;hu„;i<-  Co.,   I.id.    v.   iliUig,  (1880)   68  L.  J. 
Ch.  7tHi  ;    01  L.  T.  50-2. 
As  to  oomni.tita  on  pro. ding's  tak.-n  in  elianil-crs  in  the  King's  Bfiich 

Uivision,  suo 

Peicr»  V.  li,mthni;/h.  (1888)  4  Tim..-*  I,.   II.  4U. 
A  Court  of  general   trii"l   d.liv.ry   has  uu.louU^nlly   tho  i.ower  to  make 
an  order    prohibiting   tin-   p..bli.ati..n   of   its   pr.M.>,»lint:s   pending  a  trial 
whieh   is  lik.lv   to   last   for   «.v.  im1   .,ii.  .vs.-iv..  .lays,   anil   to   i.unish  tlu.w, 
who  dis..b.v  sueh  or.l.'r  bv  tine.     Abbott,  (".J.,  in.i,l.-  .snoh  an  order  on  tlio 
trial  of  Tliistb«oo.l  ..n.l  olh.Ts  for  tr..a.soii  in  I8J(».     IT.,  annouiwo.1  in  opon 
Court  that  he  prohibit..l   th.-  pulili.Mlion  ..f  any  ..f  tlio  proe.M-diiiKS  until 
tho  trial  of  all  the  piison.is  slmubl  be  con.lu.le  1.      In  spite  of  tin.*  pro- 
hibition,  the   Ohsvn-.'r   publish,.!   a   r.^iort   ..f   tho   triiU   uf   tl")   first   two 
pribOii.Ts   triiMl.     Th-   iiropri.t4.r  of  tli.)  Ohnmrr  wivs  8iiinni..ii.'d  foi    tli« 
contempt,  ami,  failiir.-  to  ap|H.ar,  was  lin.-.!  5iM)/.  in  his  abs.-nce. 
H.  V.  Clrm',,1,  (,\*^i\)  1  !•■  *  Abl.  218  ;  11   I'rie.-,  08. 
At  th.«  l!innins,'li!Un  Assi/.^s  ,m>-  W.  «;w  about  to  bo  tried  for  publisliini; 
an  obse.n.^  libel!      Dailinur,  .1.,   blon-  th..  trial  .•oinm.'ii.e.l,  stated  th:.t  it 
wa.s  in..xp.'.lieut  thut  a  fnll  or  ,|.-t.iil.vl  a,...nnt  ..f  tli.<  pr...-.-..lin},-s  sl,n.il,l 
be  published,  an.l  that  if  his  nKir,.  w.t.)  .lisr. -ard.vl   ho  sh..nl.l  iiuk.'  it 
his  biisin.'ss  t..  »•.!  that  the  l.w    in  that  r.-p.'.-t   was  .nfercod.      Aft.  r  tho 
trial    wa.s    e.>n.ln.l.-!.    He'    llirmhi'lli'mi    /hiih/    .li;/,is    pul  Nshi-il    a    \i"l.ait 
att;u'k  .>n  the  !.arn..l  jieL-,  abu-in-  liiin  for  hmin-  -iipp.KS.xl  that   it   »a» 
n.M'.-s^aiv   ••>  wall'.    ''■.■    liinniiiL'b  .in    I'lv^s   le.t    ti.   publi-h  .jbsc.'ii.'  in.tl.r. 


an.l  eont.iinii 
(Jiiiirt  )i 
apol.'L'i/ 


:,!-,,  -   iinilous   r.ioaiUs  abniit   the  jii.l'.;.!  personiill> . 
till-   ;i  (   ..it.nipt    an.l   linisl   tie'   wril.T  of  the   artieb',   who 
;ui.l  a.lio.ll..l   bis  (.iT.^iu'e.   1(M»^   aiel   JV.    for  .;osts. 
/^  V.  '//•'/./.  1  I'.Mloi  'J.  (}.   1!.  :•'•■' ;    <!'■»  1.   •'    <i-  !»■  •''"'-  i    "^  ^\' 
■17  1  •    .sj  I..  T.  •Vil  ;    bl  .1.   r.    I'^l 


Tho 


When  the  wonls  wliicli  aiv  ;illrj,'.'(1  to  lir  n  contciiiiit  of 
court  U'hiU  to  !i  |triiiliii^'  If^'iil  pi.ic.Mdiii^',  it  Wiis  foriii.ilv 
held  tliiii  th.'  luolioii  to  commit  must  lie  made  to  the  ('.)Hit 
in  whi.-li  the  lu-oceediii^'  i^  |.e!idiii^'.  "  Tlie  Court  cnii  -mlv 
jmnish  for  coiitemi.t  of  itself."  (I'er  Hawkins.  .!..  in  1^ 
f,.„t.   I!nn,s,  (IHHC)  -1  Times  \..  \l  at  p.  l\r>±)      IWit    ii.iw  it 
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lins  been  decidod  that  tlu-  King's  IJonch  Division  has  power 
to  imnisli  by  nttailuiicnt  contempts  of  inferior  Comts  which 
liav«'  no  i)owHr  to  deal  with  tonteuii)t  of  thtniselveH      (// 
V.  I  torus,  [llHMij  1  K.  Ji.  ;{2.) 

lIlHMlralionii, 
Whoro  proct...IinBs  aro   j    ii.ling   Ix-for.,  a  police  magistrate,  tho  High 
Court  will  niiiimit  for  a  (.oiitcinpt  of  tlui  polii;o  oi  urt. 

A.   V.   D,ni,,.  (KMMJj   1   K.   U.   .-12;     75  L.  J.   K.   II    ioi  •    54 
W.  J{.  107  ;    l»:t  J.  T.  77-  :    22  TiM..<8  L.  Jt.  07  ;    ovrrniling 
AV  piirli- Murnn,  (l«S(i)  2  Timns  L.  H.  351. 
l'i..c.-Hlin^-«  iiro  p.ii.linp  as  .m,„u  a^  a  warrant   li.is  Imn-m  iHsii,..!   I.y  tli.. 
rmirt   for  tlii'  arrest   of  tin'  oITi'ikIit. 

R.    V.   Clnrh-.   K.r   /wilr  Crippin,   (llMO)    lo;l    L.   T    (J3«  •     '>7 

Tini.M  L.   J{.  32.  '     " 

If  a  prisonor  is  clmrgod  bnforo  a  Court  of  I'otty  Sessions  with  a  crime 

which   ran  only   Ik-   tri..l   at   tho   Assi/.,..,,   tho  High  Court   hat   p<,w..r   to 

.ommit  for  a  .ont.nipt  consisting  of  wonls  teading  to  prejudice  tho  fair 

tri:il  of  tlif-  prinoni'r  at  thu  Assizos. 

It.  V.  /W/,v,  [l!K»;i]  2   K.  It.  4.12;  7:;  L.  J.  K.  If.  s.l!»  •  S".  W   It 
21.-.;  W>  I,.  T.  VV.)-  (i7  J.   I'.   121. 
Tho  King'.H  Ben  h  Division  of  tho  High  (^.urt  will  not  commit   for  a 
contempt  of  the      rolmto  Divi.«lon. 

Couk  V.  Cuok,  (1885)  2  Tini.w  L.  J{.   10. 
Nor  l.a,  it  jurisdiction  to  commit  for  coiit^-mpt  of  a  Master  in  Lunaev 
/«  rr.  It        ,  [1802]   I   Cli.  at  p.   4(i2  ;     01  L.  .7.  Ch.   4^0  ■  'io 
\V.V.  .W.)  ;   (iOL.  T.  :i«. 

If  the  coiiteiiiiit  is  coniinitt.Ml  in  open  court  ami  in  presence  of 
the  judge,  he  may  oiniiiit  tlie  offender  iiiHtaiit.r,  ami  without  any 
prior  notice.  {Iftitl  v.  I.i;i,rlir»,„l,  ]..  H.  2  Jf.  f,.  Se.  StJl.)  A 
wriilbii  warmiit  is  not  essential  to  such  a  eonnnittal,  though  it  is 
Usual.  (I'er  Wiglitnian,  .!.,  in  ('tini>i  l\ihoii'»  Cos.,  7  ().  ]{"  ]017.) 
lint  «lien  the  offender  is  not  present,  and  the  contempt  is  coni- 
iiiilt,  ,1  I.y  words  npoken  or  pulili.shed  out  of  court,  tiie  Court  still  has 
IM.Her,  on  dear  and  satisfactory  evidence,  to  grant  an  attachment  in 
the  lirst  instance,  and  issue  its  warrant,  so  that  tlie  offender  shall 
answer  for  his  eontemiit  in  custody.  {A„n„.,  (1711/1  Salk.  HI ;  /,'. 
V. ./..»,  s,  (171!t)  1  stra.  1H5.)  Mut  such  power  would  only  lie  exer- 
ciM-d  in  very  flagrant  cases.  TIk-  usual  course  is  r>,,  the  applicant  to 
serve  tile  person  alleged  to  have  l.een  guilty  ,.  ,.  contempt  of  court 
Willi  ii  notice  of  motion,  similar  in  form  to  that  .s  i  out  in  Precedent 
N".  •■><;.  The  applicuiit  usually  tiles  affidavits  in  support  of  his 
mutu.ii,  thougli  in  siM'cial  cases  the  Couit  may  proceed  on  its  o«n 
kimuledge,  without  any  suggestion.  (In  ,:•  The  ShnijT of  Snrr.y, 
'-  i.  A    V.  '2aG     Sl.ijiiniitl,'K  ,111(1  Cuslm'x   iu,!,s,   L.  II.   it   Q.   H. 
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2act;  I'i  Cox,  C.  C.  368.)  H  the  offeiiJtr  fuiU  to  ai>i>ertr  tmd  hIiow 
eiuisf,  IV  wiirraiit  luny  iwHiie  (or  liiit  uppreheimion (I.irhmi-rf  ChiuU.>„\ 
Can,,  '2  Myl.  it  C'r.  !U6);  or  he  may  Iw  fined  in  his  absence  (/.'.  v. 
ClnncHt,  4  B.  \  Aid.  -ilM).  II  he  ii|»i«rtrs,  ht;  in  his  turn  usuiilly 
fileH  HlVidavits.  either  disputing  the  facts  alleged  ag.iiuHt  him  or 
endt'uvouring  i  pur^.' hin  contempt.  If  the  Court  Ih  not  Hati«ruil, 
it  may  counnii  him  to  prison  for  a  time  ct^rtain,  or  may  imjiosf  u 
fine,  or  may  do  Iwth ;  .ud  in  every  case  the  Court  may  further  oi.i.  i 
the  ortVnder  to  pay  llie  i-ohIs  of  the  proceediiigH.  (Mmiiu'*  Cux. .  i 
KuHH.  ti  Myl.  074,  n.)  Where  the  contempt  in  slight  or  uninUnti.iMal 
and  the  offiMider  submits  hiniHelf  to  the  Court,  and  has  done  all  in 
his  powvr  to  clear  his  contempt,  the  Court  often  makes  no  other  onlir 
excei»l  that  lie  pay  the  costs  of  the  motion.  ( See  L.  U.  7  Kq.  !'>x.  n  • 
The  costs  are  of  course  in  the  discretion  of  the  Court ;  and  none  will 
be  granted  where  the  proceedings  are  clearly  vexatious,  and  the  purty 
instituting  them  is  himself  to  blame.  (IVihkh  v.  Wiiton,  iO  1,.  .1. 
Ch.  1 IH ;  I'.i  W.  It.  401 :  '2!J  I-.  T.  «!»7.) 

The  comniilnifiit  must  bo  for  a  time  certain.  (11.  v.  .Jame», .'.  If.  A 
Al.l.  H!I4:  (imii  v.  Kl'ih'  ami  aiwllin;  '>  Q.  H.  !•!•:  In  »'  -1/""' 
Aniii,'  7><jr(.«, -21  {}.  n.  ]).  "iiMi;  37  W.  11.  57.)  lUit  the  wunant 
may  Im;  in  g.nenil  terms ;  no  siiecial  grounds  lued  be  state<l :  nor 
need  the  facts  wl  icli  are  the  cause  of  the  arrest  be  siiecitied ;  it  is 
Buflicient  to  state  that  the  offender  is  connnitted  for  conteinia  if 
court.  (Iloiauil  v.  (i<>*»el,  10  Q.  M.  411 ; /vc  i»iit,'  iV /•«..»./.;.  f- 
H.  &  N.  717  ;  10  C.  I?.  N.  S.  3.)  "  A  rule  of  Court  of  two  lines "  is 
Hullicient  (It.  v.  I'nt/i,  2  Ld.  lUym.  IIOH).  and  will  justify  the  oWWt 
of  the  Couii  in  arresting  the  offender,  and  protect  him  from  any 
action  of  false  imi.iisonment.  It  will  bo  presumed  that  the  t  .mit 
was  acting  legii' nly  and  rightly,  unless,  indeed,  the  contrary  api . :irs 
expressly  on  the  face  of  flie  writ.  (11.  v.  Krniix  and  aiu't'h.r.  s 
Dowl.  4.51.)  And  the  decision  of  the  judge  committing  caiin  't  l« 
reviewed  bv  imv  other  Court.  (Ihud  ti  v.  .l/./».^  14  Kast,  1 ;  v.,,/,-- 
./,./,  V.  Il.iiis.u',!.  per  l.itll.'dale,  .1.,  It  A.  A  K.  IM.Canis  11  /»o»« 
fax,;  l>er  Lord  Denuian,  C..)..  7  (^  15.  loOH.)  If  a  line  is  imposta, 
it  is  usual  to  add  a  sentence  of  iiiiprisoiimeiit  till  the  line  hn  p;iul,  m 
addition  to  aiiv  other  leni  of  inii)ris<iiinunt  that  may  liuvr  Ikhi 
inllicted.  (L.  K.  !•  (J.  I'--  ^'iH,  -l-l'.),  -HO.)  If  a  plaintiff  be  ^;-iiliy  of 
contempt,  ht^  is  liable,  in  addition  to  fine  or  iiiipris(.nmenl,  I..  Imw 
all  proceedings  in  his  action  stayed,  or  even  the  whole  acliMii  tlus- 
mis.sed,  and  money  paid  inlo  court  returned  to  tin  d.  f.  ii.laiit. 
(li,,,Mi,  o,  LiLri.,  V.  ll-n^.  1  App.  Cas.  13'.l :  b".  L.  J.  <b.  -I'.'r.  'l^ 
\\.  V.  'JL17;  31  1'.  T.  145.) 
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Where  tlu-  \m'uA  for  which  th«  offfiKlt'risconiiMiiu.il  iMfxprr.sHfil 
ill  the  inurKin  t.f  tho  writ,  or  may  Iw  gnthiTwl  from  it  hy  lucsHnry 
iiifurence,  the  gaoler  shoiihl  iliHihiirKc  the  priw.iifr  ut  the  .ii.l  <.f 
llittt  i»erio<l.  (.l/.«>«.' V.  Hon.',  L.  |{.  \  if.  Jj.  |H»i;  ;jh  L.  J.  q,  J{. 
•i3<i.)  liut  i(  tho  warrant  <loe.i  not  Mtiite  the  perio.l  for  whiih  ho  in 
ti>  Iw  kept  in  eiiwtody,  nor  refer  to  the  imtine  of  th.'  cciitomiit  com- 
iiiilte<l,  the  i^iioler  whoiild  not  releiise  him  without  an  onk-r  of  the 
Courl.  iaminx  v.  Kmu;  4  V.x.  D.  73;  27  W.  \l  lUi;  JO  L.  T.  'ilC; 
M,(  '.,mh,-  V.  <in,,,,  1  L.  H.  (Ir.)  li}2.)  W  hen  Uie  jMriwl  assMf-iu.!  comes 
to  ail  eml,  the  offender  may  not  \m  detained  in  ciiHtody  niiTely  for  the 
costs  of  the  application  to  the  Court  to  coniinit.  (./,j,/.*,„  v.  Muuhij, 
l(h.  I).  Ht\-  .J5  \..  J.  C'h.  r.3:  21  W .  W.Wl-  Jl,„Un  v.  r.:,fh,'i 
I*.  1>.  125;  !J-)  I,.  T.  H20.)  .1  i„iii„n,  where  condemnation  in  cowts 
is  the  only  punishment  intliit.d,  tho  Cmrt  has  no  |H)wi.r  suhse- 
iiuciitly  to  commit  t<i  prison  for  defuiilt  in  payment.  (.Mi,l.,lil,„aii,- 
V.  Fl.hhn;  27  \V.  It.  7!»!J;  UMon  v.  U'rldo,,,  10  V.  ]).  72;  .".  1  I,  J 
1'.  .V  I).  2(i,  (iO  :  !W  W.  1!.  370,  427 ;  .".2  L.  T.  233 ;  V.i  J.  l'.'r,17.)' 

Formerly  tiiere  was  a  sharp  di^iinctioii  between  c-ommittal  and 
aUachment.  Comniiltal  was  thf  pioin-r  p;iiitshm.'iit  for  doiiiR  a  pro- 
hibited act,  and  attachment  for  neglecting  to  do  some  act  or.lered 
to  be  lioiie.  hut  now  for  most  purposes  the  distinction  is  of  no 
iiiii«)itancc.  (IVr  ( 'bitty.  .»..  in  Jlainf,  v.  Huin//,  2f,  (ji.  D.  at 
I'.  •■,:,  I.  St-e,  however,  the  valuable  report  of  Mr.  Itegistrar  Lavie  in 
the  iioi,-s  to  [IH'.CJJ  1  (■},.  pp.  2rv.>_2()l.)  A  writ  of  attachment  still 
issues  to  the  sheritT,  while  an  order  for  committal  is  placed  in  the 
Imiiiisof  the  tipstaff  of  the  Court.  "A  jK-rson  committed  hy  the 
Court  is  unable  to  l>e  bailed  out,  whereas  under  a  writ  of  attachment 
the  .lieriff  may  accept  bail."  (Per  Jessel,  M.IJ.,  in  JJuUt  v.  Ilri.hi,', 
t:{  !..  T.  ):t2;  2!»  W.  I!.  117.)  Neither  attachment  nor  committal 
•  an  now  be  obtained  by  a  litiKant  without  notice  of  motion,  which 
should  as  a  rule  U'  personally  served,  though  this  is  not  indispens- 
al>le.  ,llro,n,i„,,  v.  .Sahiv,  5  Ch.  1).  .511  ;  IG  L.  .F.  CJi.  728;  llowarlh 
V.  U,.,ra,lh,  11  1'.  I).  !>o  ;  -,.5  L.  J.  p.  jy  .  /„  ,,,  .1/,,,.,.,,^  ,  j  (.,,^  j, 
1  'I  ;  ■)!)  L.  .1.  Ch.  107  :  In  ir  />,(««,  [lHf):J]  1  Ch.  252  ;  (12  f..  J.  Ch. 
ll;t)  And  if  such  notice  of  motion  ask  for  a  writ  of  attachment 
"1"'<.  committal  is  the  prowr  reniedv,  the  judge  will  amend  it. 
('  |./' .<(  v.  )■„„„;,,  r,ti  L.  T.  1 17-Chitly,  .1.) 

The  officer  charged  with  the  execution  of  a  writ  of  attachment  may 
hr.  ak  open  the  outer  door  of  the  defendant's  house  in  order  to  arreJt 
hmi  dlarrnix.  Uan;,,,  2ti  Ch.  \).  till;  32  W.  I!.  7(1;  .51  L.  T. 
■'"^  :  IH  .r.  1'.  KJH)— an  attachment  for  such  contempt  of  court  as  is 
ufci^lt  With  in  this  chapter  being  a  criminal  and  not  a  civil  process. 
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lOSTEMI'T  of  lOIHr. 


{Ill  re  Fn»toii,  11  Q.  15.  D.  ri45  ;  r,'l  L.  J.  i).  15.  515;  :U  W.  H.  r.Hl, 
801 ;  49  L.  T.  290;  In  ir  Dinlhii,  I'i  Q.  J5.  0.    li ,  Sa  L.  J.  (^  P.. 

16  ;  32  W.  R.  2r>4  ;  49  L.  T.  737  ;  In  re  Strong,  32  Cli.  D.  312  ;  :,:, 
L.  J.  Cli.  r>')S  ;  34  W.  11.  ()14  ;  55  L.  T.  3.)  A  motion  to  commit 
for  contempt  of  court  tiny  person  who  has  puhlished  comments  cal- 
culated to  prejudice  the  fair  trial  of  an  action  is  a  "criminal  cmis.; 
or  matter,"  and  no  apjK'al  from  an  order  made  on  such  a  molimi 
can  l)e  brought  to  the  Court  of  Appeal.  (O'Shm  v.  O'Slnu  an'l 
I'anuU,  15  P.  ]).  59  ;  59  L.  J.  P.  47  ;  38  W.  1!.  374  ;  (12  L.T.  713  ; 

17  Cox,  C.  C.  107  ;  AttorHey-Oeneial  v.  KUxane,  32  L.  K.  Ir.  220; 
Kr  parte  Fenian,!.:,  10  C.  B.  N.  S.  3 ;  (i  II.  >V  N.  717.) 

The  term  "Superior  Court"  includes  the  House  of 
Lords,  the  Judicial  C'omniittee  of  the  Privv  Council,  tlie 
Court  of  Appeal,  the  C!ourt  of  Criminal  Appeal,  the  lli.iih 
Court  of  Justice,  and  any  Divisional  Court  thereof,  and  any 
judge  of  any  Division  sitting  in  Court  alone.  Also  tlie 
(Vi.ral  (Criminal  Court,  and  all  Courts  held  under  .iiiy 
Commission  of  Oyer  and  Terminer.  Assi/e,  (laol  Deliv(>iy. 
or  Nisi  I'rius.  (/•.'.(•  //<o7.'  FeriKimi:,  (>  If.  it  N.  717;  Kl 
C.  H.  N.  S.  8  ;  m  L.  J.  C.  T.  :W1 ;  7  Jur.  N.  S.  r,2'.l.  571  : 
'.»  W.  li.  H:V2  ;  4  L.  T.  'iltC,  ;$21;  //'  (.  .l/,.l/.vrr,  jr.  11.  7 
C.  L.  14(».)  And  the  Superior  Courts  of  Law  and  Kijiiity 
in  Duhlin,h:<d  the(!ourt  of  Session  in  Scotland.  The  Court 
in  Lunacv  has  power  to  commit  for  con(('nii)t.     (F.r  ji^nir 

Jones,  (IHOC.)  18  Yes.  -287:  In  re  H .  [iHll'i]  1  Ch.  l-V.i; 

(51  L.  J.  Ch.  44(5  ;  40  W.  It.  8»5<t  ;  (5(5  L.  'i\  8H.) 

But  whother  a  judge  sitting  at  chamliers  is  a  '•  Superior  I'oiui," 
and  has  such  power  to  commit  tor  contempt,  nuiy  well  lie  douliit  '1. 
Wilmot,  C.J.,  was  clearly  of  opinion  that  a  judge  at  chamlieiii  liiul 
such  a  power,  as  appears  liy  the  very  learned  judgment  which  lie 
intended  to  deliver  in  />.  v.  Almon  (Wilmot's  Opinions  and  Judginciiis, 
253),  but  it  was  not  delivered  in  fact,  the  case  having  diopped  on  tlie 
resignation  of  the  tli'in  Altorney-(ieneral,  Sir  Fletcher  Norton.  Hut 
there  is  no  instance  reported  of  a  judge  at  chambers  himself  intlunii^' 
tine  or  imprisonment.  He  invariably  reports  any  insult  offered  to  iiiia 
at  chambers  to  the  full  Court,  and  leaves  it  to  the  Court  to  punish 
the  offender.  And  in  II.  v.  Finlhn.r  (2  Mont.  iV  Ayr.  33S  ;  2  C  M. 
&  R.  5:^3  ;  1  Gale,  215),  Lord  Abinger,  C.B.,  stales  most  di.:tiiictly 
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that  a  judge  ,it  cliati.l„Ms  has  /,„  pow,.,-  to  comuiit  f„i-  contempt. 
Sect.  3i)  of  the  Jud.  Act,  1873,  stoins  in  no  way  to  enlarge  the 
lowers  of  a  judge  atchiiiulK.r.H  ;  and  its  concluding  sentence  e.-rtaudy 
implies  that  a  judge  at  chaiui.ers  is  not  '-a  Court,"  and  in  so  far 
confirms  Lord  Abin-.T's  opinion.  In  the  analogous  case  of  the 
Court  of  lieview,  it  was  decided  that  a  single  jnd^e  had  no 
power  to  connnit  for  contempt,  exc.pt  wlien  sitting  as" the  Court. 
(K.rpai-tr  Van  Snwhiii,  1  J'hilljps,  (15;  Va„  SawUin  v.  Timur,i\ 
(}.  B.  77;$;  compare,  also,  In  re  lt<u„^,i,i,  I,.  |{.  ;}  \\  ('_  pjy  .  7  ^^l^^Q 
r.C.C.  (X.  S.)  -im  -,  U„hni  v.  JimH,;:-,  ,,/ Sirrni  L,;,i„',  H  Moo.  1'.  ('.  C 
17:  Mavartn,!,  v.  ('./,,/,  7  Jr.  1!.  C.  L.  -iPi.,  lk.„ce,  the  belter 
opnuoii  appears  tobe  thata  judg.Nil  chambers  cannot  safely  commit 
summarily  for  a  contempt  of  himself;  although,  of  course",  he  con- 
stantly issues  at  chambers  writs  of  attachment  after  notice  to  the 
party  m  default  under  Order  XJ-IW  (S.e  S<ihn-K„iln„v  v.  /',.;,. 
naiishi,  18  (I  R  ]).  -JlH  :  5!!  L.  .1.  {}.  1!.  PiH;  :!i:  AV.' i;.  752- 
.[imtcll  V.  L..S.S,;-,  It;  {).  li.  1).  1H7:  .-,.-,  I..  .1.  (^».  |j.  1 1  (  .  ';{{  \v  j,' 
230;  5;j  L.  T.  7r)<» ;  In  re  .Johnsu,,. -10  i).  Ji.  1).  (is ;  .-)7  L.  .1.  (^».  B. 
1 :  at)  W.  U.  51 ;  -.8  L.  T.  KU):  D,,,!^  v.  (ailw,,,/,.  ;{!i  ch  J)  :{•>•>  • 
58  J..  .T.  Ch.  120;  :J7  W.  I!.  ±27:  S.  C.  , North,  . I.)  40  Ch.  J).  :;55' 
58  L.  J.  Ch.  3:J8;  37  W.  1!.  :!!(!» ;  Co  L.  T.  i:{o.) 

NootUcial  or  special  refwee  and  no  arbitrator  can  commit  for 
contempt.  (Onler  \\\M.  r.  r.l.)  A  master  in  lunacv  has  power 
toordera  writof  attachuienl  to  issue  against  an  alleged  lunatic  in 
order  to  compel  him  to  atleu.l  an  iiupiisilion  which  is  being  held  as 
to  his  sanity  ;  but  in  ordinary  cases  the  belter  course  is  for  the 
master  to  refer  th.^  aj-plicalion  to  tiie  Court  in  Lunacy.  (In  ,y 
/.'---,  [m-2\  ICh.l.V.t;  .U   I..   .T.   Ch.    1,,!;    10   W.   K.   3.i<J;  6(5 

lj.     1  .    08.) 

The  Colonial  Courts  of  K.-conl  arc  ulso  Superior  ('.)nrts 
ami  posM'ss  tlic  power  of  coiiiiuittiiig  f,,,-  conhMiipt  in  all 
the  alio V(>  fufscs.  {Cnnrinnrs  Cis,,  VM).  \\.  (il;} ;  IH  L.  ,f, 
Q.  B.  2-25  ;  13  Jur.  '.)'>:,  ■  /„  ,,  Mrlhmutt,  Jj.  1!.  1  p  ('  2()()  • 
L.  W.  2  P.  C.  341 ;  38  L.  .1.  P.  ( M  ;  .>()  ,,.  t.  47  :  Un,,},.  y. 
I  "m,l  n,„lothns,  4  Mcore.  1>.  ('.  C.  .11.)  J]„t  if  it  appear  on  the 
face  of  th..  writ  that  the  Court  has  excve.le.l  its  jnris.lietion 
ili'ir  l!.,„i.,ni,  L.  II.  3  P.  ('.  427;  7  .Moore.  1>.  C.  C.  (N.  s.)  2ti3; 
U.inii,  V.  11,,  .fnstinso/  Sirmi  L,,„„;  M  Moore.  P.  ('.  ('.  47),  or 
if  the  often.ler  had  lu)  opportunilv  .L'is..n  liini  of  .ler..n.linjj  or 
explainin;^'  his  conduct  [hi  ,:■   l'„U,„;l,   I..  |;.  2  P.  ('.  lOli ; 
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5  Mooro,  P.  ('.  C.  (N.  H.)  Ill),  or  if  it  is  clear  that  no  con- 
tempt was  ill  fart  coininitted  {MrLioil  v.  .S7.  Auhiin,  [IHOD] 
A.  C.  549 ;  (58  L.  J.  V.  C  137  ;  48  W.  H.  173 ;  81  L.  T. 
158),  or  if  tlie  imnislniu'iit  awanU'd  for  the  contempt  was 
not  appropriate  to  the  offence  {In  ir  U'nlliur,  L.  li.  1  P.  C. 
283  ;  30  L.  J.  P.  C.  '.) ;  15  W.  K.  533 ;  14  L.  T.  '280  ;  In  /, 
Downh'  anil  .Ininilrll,  3  Moore,  P.  V.  C.  414),  an  appeal  will 
lie  to  the  Judicial  Committee  of  the  Privy  Council,  which 
has  power  to  set  aside  the  order  of  commitment  and  to 
order  the  tine  to  be  remitted.  P>nt  if  it  sntticiently  appears 
that  the  prisoner  was  punished  for  contempt,  and  that  the 
Court  had  power  to  commit  for  such  a  contempt,  and  if 
there  was  any  ground  for  holding  that  such  a  contenijit  had 
in  fact  been  committed,  the  ofTt'iider  cannot  be  heard  to 
say  that  no  such  contempt  had  ir.  fact  been  committed. 
"  Every  Court  in  such  a  case  has  to  form  its  own  judj;- 
ment."  (Per  Lord  Denmaii,  C.J.,  in  ('urns  Wilson's  Cn^,, 
7  Q.  li.  1015.)  But  the  governor  of  the  colony,  as  reinf- 
senting  the  King,  has  power  to  remit  the  sentence  and 
pardon  the  oftender.  (In  rr  Mos.lrii,  [1803]  A.  C.  138  ;  (12 
L.  J.  P.  C.  7!) ;  08  L.  T.  105  ;  57  J.  P.  277.) 

When  a  competent  Court,  acting  clearly  within  its  juris- 
diction, states  certain  matters  of  /(id,  affidavits  are  not 
admissible  to  contradict  such  flndings.  So  if  the  Colonial 
Court  administers  a  different  system  of  l;iw  from  ours, 
affidavits  cannot  be  received  in  England  to  sliow  that  the 
Colonial  Court  was  acting  contrary  to  its  own  law.  The 
English  Courts  must  "  give  full  credit  to  that  Court  fur 
knowing  and  administering  their  own  law."  (Per  Lord 
Denman,  C.J.,  in  Cunts  Uihon's  Casr,  r  Q.  B.  1014.) 

(2.)  In/i'rior  ( 'onits. 

The  power  of  an  Inferior  Court  to  deal  itself  with  citn- 
tempts  is  more  restricted  than  that  of  a  Sujierior  Court. 
For,  as  we  have  seen,  a  Superior  Court  can  commit  to 
prison  in  cases  where  the  offence  is  not  indictable ;  while 
an  Inferior  Court  cannot  commit  in  every  case  which  is 
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indictable,  and  certainly  in  none  which  is  not.  {It.  v.  B,rel, 
1  Str.  420.)  The  King's  Bench  Division  of  the  High  Court 
of  Justice  as  t«.s/<).s  morum  can  connnit  for  a  libel  which  is  a 
contempt  of  an  Inferior  Court  that  has  no  such  power  of 
protecting  itself.  (/.'.  v.  Ihich-n,  [l'.)0<)]  1  K.  B.  32 ;  75  L.  J. 
K.  B.  104 ;  93  L.  T.  772  ;  and  see  II  v.  I'arlr,  [1!)03]  2  K.  B. 
432 ;  72  L.  J.  K.  B.  83!) ;  89  L.  T.  439.) 

(a)  Inferior  Courts  of  Record. 

A  distinction  must  be  drawn  between  Inferior  Courts  of 
record  and  Inferior  Courts  not  of  record.  (See  mU; 
p.  532.) 

An  Inferior  Court  of  Record  can  only  comirit  for  con- 
tempts committed  in  open  court,  in  fuci,'.  curia:  {B.  v. 
L</roi,,  L.  B.  8  Q.  B.  134 ;  42  L.  .J.  Q.  B.  121  ;  21  W.  R. 
332 ;  28  L.  T.  132.)  The  judge*  must  at  the  moment  be 
actually  discharging  his  duty ;  and  the  words  employed  or 
act  done  must  either  be  pointedly  and  personally  disrespect- 
ful to  the  judge  himself,  or  else  amount  to  a  serious  ol)struc- 
tion  of  the  course  of  justice.  The  power  to  punish  for 
such  a  contempt  is  an  inherent  part  of  the  jurisdiciion  of 
every  court  of  record.  But  the  High  Court  has  authority 
to  intervene  and  prevent  any  usurpation  of  jurisdiction  by 
an  Inferior  Court,  and  will  protect  the  person  punished 
when  there  is  no  reasonable  ground  for  treating  his  con- 
duct as  a  contempt.  (///  n'  I'otn;  5  B.  k  S.  299;  33  L.  .J. 
M.  C.  142 ;  10  Jur.  N.  S.  972 ;  12  W.  R.  823 ;  10  L.  T. 
370.) 


Before  actually  eonimittinj,',  the  judge  should  always  give  the 
offender  an  opportunity  ot  explaining  his  conduct  and  showing  cause 
why  he  should  not  he  conunitted.  If  the  judge  does  commit,  ho 
must— in  the  ahsence  of  any  special  custom  or  defined  practice  to 
the  contrary— issue  a  warrant  in  writing  and  duly  signed ;  he  may 
not  comiuit  by  word  of  mouth,  as  a  judge  of  a  Superior  Court  may 


rho  word  "judge"  is  Iioro  usod  to  inclu.lo  a  coroner,  or  other  officer 
that  presides  over  an  Inferior  Court  of  Jtecord 
"•i-s-  o  o 


\      f:| 


1'  '  I 


li 


5G2 


uoRDs  w/ircir  are  a  cosTHMrT  of  covrt. 


sometimes  do.  (Moi/hew  v.  T.mke,  7  Taunt.  03.)  Such  a  warrant 
will  justify  any  officer  of  the  Inferior  Court  in  arresting  the  ofifender. 
and  protect  him  from  any  action  of  assault  or  false  imprisonment. 
{Lei-i,  V.  Moylan,  10  C.  B.  189;  19  L.  J.  C.  P.  )08  ;  1  L.  M.  &  1'. 
307.)  It  must  state  clearly  the  cause  for  which  the  prisoner  wan 
committed  and  all  facts  necessary  to  give  jurisdiction  to  commit. 
Affidavits  are  inadmissible  to  contradict  any  statement  of  fact 
contained  in  the  warrant  ( In  re  John  Urn  (2),  4  L.  R.  Ir.  345  ;  14 
Cox,  C.  C.  256) ;  though  they  are  admissible  to  show  want  of  juris 
diction  (11.  v.  lioUou,  1  Q.  B.  73).  But  where  it  sufficiently  appeius 
that  the  prisoner  was  committed  for  a  contempt,  and  the  Court  hml 
power  to  commit  for  such  a  contempt,  and  on  the  facts  stated  by  it 
there  was  ground  for  holding  that  such  a  contempt  liad  in  fact  been 
committed,  its  decision  cannot  be  reviewed  by  any  other  Court. 
{Carui  Wihon'H  Cat,;  7  Q.  B.  984,  1014 ;  Garnett  v.  Faran.l,  i\ 
B.  &  C.  625  ;  U.  v.  Bolton,  1  Q.  B.  73.)  The  Court  alone  can  judge 
of  the  insult  offered  to  it. 

Uhmtrations. 

If  a  coroner  for  any  reason  (and  the  sufficioncy  of  such  reason  is  a  matter 
enUrely  for  Uio  coroner  in  the  exercise  of  liia  discretion)  order  a  jiai- 
lioulai-  por.son  to  quit  the  room  where  lie  is  about  to  hold  an  inquest,  and 
Buch  person  wholly  refuse  to  go,  and  defiantly  continue  in  the  room  to 
the  liindrance  of  the  inquest,  the  coroner  raiiy  lawfully  order  luni  to  l« 

expelled. 

aarnrlt  v.  Ferrand,  (1827)  6  H.  &  0.  CM. 
Tho  8oli(  itor  for  a  plaintiff  in  a  IJounty  Court  wrote  a  letter  to  the 
local  n-w>paper,  uccusing  the  judge  of  the  County  Court  of  "  arl.ilrary 
and  tyrannical  abuse  of  power,"  and  calling  one  statement  he  liad  miide  a 
"monstrosity"  and  "an  untruth."  Held,  that  the  judge  had  no  power 
Ix)  proceed  against  the  Kolicitor  for  contempt  of  court  ;    although  the  u.  tion 

was  still  pending. 

R.  V.  Lcfroy.  Ex  parte  JoUiffv,  (1873)  L.  II.  8  Q.  B.  134  ;    i'l 
L.  J.  a.  B.  121  ;    21  W.  K.  332  ;    28  L.  T.  132. 
A  County   Court  judgo  has  no  jurisdietion  to  commit  for  cont<>nii)t  a 
person  who  ha^  act^'d  as  a  soliiitor  in  an  action  in  the  County  Court  with- 
out being  qualiried. 

H  V.  Judge  of  Jtiompton  Couuty  Curt.  [18931  2  Q,.  B.  IW  I  6l 
L.  J.  Q.  B.  004  ;  41  W.  B.  048  ;  08  L.  T.  829  ;  :.  H.  402. 
Charles  Cams  'Wilson,  an  English  attorney,  went  to  reside  in  Jersey,  and 
there  b"  )ught  an  aition  against  Pet<T  Lo  Sieur  in  tho  Royal  Court  uf 
Jersey,  which  was  comiiosed  of  a  bailitt  and  two  jurats,  or  liouteiiant- 
bftilitfs.  On  September  23rd,  1844,  the  Court  was  about  to  deliver  an  iiiter- 
locutorv  judgment  in  the  cause  against  Wilson,  v  hen  ho  interposed,  and, 
in  an  unbecoming  manner,  jirotosted  against  tho  competency  of  the  C^ut, 
his  own  counsel  being  present  and  silent.     Wilson  had  previously  been 
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rLpeaUnlly  warned  that  hia  conduct  was  disrospoctful.  The  Court  there- 
upon, after  giving  Wilson  full  opportunity  to  explain  or  apologise  for  his 
conduct,  sentenced  him  to  pay  a  fine  of  loi.  and  apologise  to  the  Court, 
and  m  default  to  be  imprisoned  till  obedience.  This  sentence  was  duly 
recorded  m  the  judgment  book,  and  read  aloud  to  Wilson  and  his  counsel 
then  and  there  ;  but  Wilson  wholly  refused  either  to  pay  or  to  apologise 
and  wa,  acoordiugly  at  once  arrested  by  the  viscount  of  the  islund,  whoso 
duty  It  was  to  carry  into  effect  the  sentences  of  the  Hoyul  Court,  and  hnlged 
in  Her  Majesty's  gaol.  A  writ  of  habeas  curpus  was  obtained,  on  tho 
ground  that  there  was  no  written  warrant  for  his  ..rrest  or  detainer  Tlio 
return  to  the  writ  sot  out  all  the  faits,  and  also  stated  that  by  the  law 
and  practice  of  the  Island  oi  Jersey  no  written  warrant  was  necessary  or 
usual,  but  that  tho  sentence  duly  recorded  was  of  i'self  a  sufficient  auUio- 
nty,  justifying  and  compelling  the  viscount  to  a>-est,  and  the  ;'aoler  to 
detain,  tho  offender.  Ueld,  by  Lord  r.enraan,  C.J.,  I'atteson,  Williams, 
and  Wightman,  JJ.,  that  affidavits  could  not  bo  received  on  balialf  of 
Wilson  to  show  that  such  was  not  tho  law  or  practice  of  .lersev,  or  that 
in  other  respecte  the  Hoyal  Court  had  acted  inconsistently  with  its  own 
law  ;  that  no  written  warrant  was  necessary  ;  that  tho  coi.tempt  was  a 
matter  which  the  Royal  Court  had  to  decide  for  itself  ;  that  its  decision 
being  the  decision  of  a  competent  Court,  could  not  bo  reviewed  bv  the 
Queen's  Bench  ;  and  Wilson  was  accordingly,  or.  April  22nil,  1815  re- 
manded to  Her  Majesty's  prison  in  Jersey.  '  ' 
Cams  Wilson's  Case.  (1845)   7  Q.  B.  984. 


As  to   some  Inferior  Courts  special  statutes   have  been 
passed.      Thus,  by  sections  1(52  and  163    of  the    County 
Courts  Act,   1888  (51  &  52  Vict.  c.  48),  a  limited  power  of 
committal  is  given  to  the  judge  of  any  county  court   in 
case  he,  or  any  juror  or  witness,  or  any  of  the  office-s  of 
the  court  be  wilfully  insulted,  or  the  proceedings  o.  the 
court  wilfully  interrupted.      (See  J.,ni  v.  Moiihtu   10  C  B 
189  ;  19  L.  J.  C.  P.  308 ;    1  L.  M.  &  V.  307  ;  '  -.  y.  .lardun] 
57  L.  J.  Q.  B.  483  ;  30  W.  R.  797.)     The  j.rlge  of  a  County 
Court  has    a    wider   power   when    sitting  in    banl,rui)tcy 
(Bankruptcy   Act,    1883,   s.    100;    11.    v.    JuJy,   of  ConiiUi 
Court  of  Sitmii,   13  Q.  B.  D.  963  ;   63  L.  J.  Q.'  B.  545 ; 
51  L.  T.  102  ;    Skinmr  v.   XorthdlltTloii  Couiilii   ( 'oiirt  .htdq,- 
[1899]  A.  C.  439;    68  L.  J.  Q.  B.  896 ;  80  L.  T.  hl4),  and 
when  exercising  the  powers  conferred  on  him  by  the  Com- 
panies (Consolidation)  Act,  1908,  s,  131,  sub-s.  3  [In  ,:•  S,ir 
I'or  Consols,  r.td.,  (No.  2),  [1898]  1  Q.  B.  669 ;  67  L.  J.  Q.  S. 
O'JB;   46  W.   R.  369;   78   L.  T.  312).     A  County  Court 
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jiulgo  ha  .  power  to  eomiuit  in  any  case  not  within  tliesc 
si'ctious.  (/i.  V.  Lii'niii,  Kx  parte  .loll Iff,  L.  K.  H  Q.  B.  181 ; 
42  L.  J.  Q.  B.  I'il  ■;  'il  W.  11.  dS'l ;  28  L.  T.  132 ;  7.'.  v. 
.///(/./.■  ../■  Jimmploii  i  •oiiiilii  Court,  [1B'.)3]  2  Q.  B.  195 ;  (VI 
L.  J.  g.  B.  1104  ;  41  w!  K.  048  ;  t')8  L.  T.  829.)  Except, 
of  comso,  for  l)rcach  of  injunction,  and  in  other  cases  of 
ordinary  civil  procedure  coming  within  Rules  57  and  59  of 
Order  XXV.  of  the  County  Court  Rules,  1903.  (Martin  v. 
liamnsirr,  4  Q.  B.  D.  212,  491;  48  L.  J.  Ex.  300  ;  27  \V.  H. 
431 ;  and  see  section  48  of  the  County  Courts  Act,  1HH.S ; 
L,iris  V.  (hrrii,  [1894]  1  Q.  B.  102  ;  03  L.  J.  Q.  B.  233 ;  and 
y,'.  V,  Jinlij.  of  Cixintij  Court  of  Simrij,  13  Q.  B.  D.  903.) 


i 
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Uluslrations. 

A  Holicitor  culk-d  TurritT  [iii|)litKl  to  Judgo  Jordan  to  grant  a  low  trial 
in  a  County  Court  cu.-^i>.  llis  Honour  refusod  tho  application,  and  in  tlio 
cour.-o  of  his  juilgm.'ut  made  certiiin  rouiarks  which  Turner  considered  to 
bo  rell.  ctioiis  on  his  personal  character.  Turner  therefore  interrupted  th" 
judgo  by  calliii':  out,  "  That  is  a  most  unjust  remark."  Tim  judge  at  uii.  o 
committed  him  for  contempt  ;  and  tlie  Court  of  Appeal  uphold  the  cm- 
mitt  al. 

7^  V.  Jonlun,  (188K)  57  L.  .T.  (i.  IJ.  4811  ;  36  W.  R.  797. 
Many  aels  may  come  within  the  provisions  of  section  162  of  tlu;  County 
Courts  Act,  1888,  whieh  it  wouM  bo  impossible  adequately  to  deseiibo  in 
tho  wariunl  ;  henee  il  is  unnecessary  for  tho  judgo  to  say  more  in  Ihi. 
warrant  than  "-at  he  has  been  wilfully  insulted  or  interrupted  (usiM^•  tlio 
•vords  of  the,  section). 

r.,'ri/  V.  Mof/lan.  (185(1)  10  C.  H.  211  ;    It)  L.  J.  C.  I'.  ;!0S  ;    1 
1..  M.  &  1'.  307. 
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(1))  Inferior  Courts  not  of  Record. 

An  Tnftrior  Court  not  of  H(H-ord  has  at  conunoii  liiw  no 
power  to  coniiiiit  for  contenipt ;  in  some  few  cases  sucli  a 
power  has  heeii  expressly  conferred  by  statute.  (.!/<•/'. »/«»// 
\..hi,hi<s  „/ Urilish  (iitlana,  (1808)  L.  R.  2  T.  C.  311  :  :!S 
L.  .1.  i'.  C.  1  ;  20  L.  T.  17.)  It  has,  however,  jiowi  r  to 
reipiire  an  ofVeiuier  to  find  sureties  for  his  good  behiividur, 
as  to  which  see  <iiili\  p.  532.  It  may  also  enforce  ortlt  r  liy 
ejecting  any  offender  whose  misconduct  obstructs  tin' 
business  of  the  court. 
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By  tlip  Comity  Voters  Hegistnition  Act,  lHr.r>  (28  Vict. 
0.  8(>),  s.  16,  powor  is  <?iv;'n  to  Rvery  rovisiii*;;  hnrristor  "  to 
order  any  person  to  be  removed  from  liis  comt  who  shall 
interrupt  tlie  business  of  the  court,  or  refuse  to  obey  his 
lawful  ord(!rs  in  respect  of  the  same." 

By  the  Petty  Sessions  (Ireland)  Act,  1851  (U  ,v  lo  Vict, 
c.  93),  s.  !),  it  is  enacted  that  "if  any  pcrscii  sliall  wilfully 
insult  any  justice  or  justices  .  .  .  sittin;,'  in  nny 
court  or  place,  or  shall  commit  any  contempt  of  any  such 
court  it  shall  be  lawful  for  such  justice  or  justices  by  any 
verbal  order,  eitlxr  to  direct  such  person  to  be  removed 
from  such  court  or  place,  or  to  be  taken  into  custody,  and 
at  any  time  before  the  rising  of  such  court,  by  warrant, 
to  commit  such  person  to  gaol  for  any  i)eriod  not  exceed- 
uig  seven  days,  or  to  fine  such  person  in  any  suju  not 
exceeding  forty  shillings." 

lUiistrntinnit. 

Langlpy  said  to  tlio  Mayor  of  Salisbury  whilsf,  in  Uio  .xrcMtinn  of  his 
ofncf,  "  i\fr.  Mayor,  I  do  not  caro  for  you  ;  vou  aro  a  rog,„.  and  a  ra.-ral  " 
//</«',  that  the  words  were  not  indict<il>Io  ;  but  (Iiat  thn  „.iiv..r  inl-Iit  iiavo 
bound  him  over  then  and  thora  to  ho  of  pfoo.l  brliavi„nr.  and  ought  to  have 
dono  so  instantly. 

«.  V.  langh-:!/,  (170:)  2  Ld.  Ravni.  Wl'.)  ;  fi  Afod.  12.',  ;  2  S  'k 
697  ;  Holt,  654. 
liogers  spoke  unmannerly  words  to  Sir  Robert  Joffryo.s  .an  .\Morman  t 
thn  City  of  London,  whilo  ho  was  holding  a  wanlmoto  in  a  church.  Holt, 
C.J.,  said  "  No  information  or  indictmont  will  lin  for  those  words.  For 
tho  pommon  law  has  provided  a  proper  method  for  punishment  .>f  scandalous 
word?,  VIZ.,  binding  to  tho  good  behiiviour  ;  such  words  being  a  breach 
uf  tho  peace." 

R.  V.  Roffors,  (1702)  2  I.d.  R.aym.  777  ;    7  Mod.  28. 

A  material  witness  against  a  prisoner  eommitt^id  for  trial  on  a  charge 
of  f,  lony  refused  to  bo  bound  over  to  appear  at  tho  quarter  ..^rsMons  to  give 
ovKlence  against  him,  saying  that  sho  would  not  go  to  Maid4o,io,  and  no- 
body should  make  hor.  After  fully  expl.aining  the  matter,  and  expending 
nearly  an  hour  in  tho  attempt  to  persuade  her  to  go,  the  committing 
magistrate  issued  a  warra.it  by  virtue  of  which  .sho  was  taken  to  Maid- 
stone, and  gave  her  evidence,  and  the  prisoner  was  convicted  :  v.ilhout  her 
evidence  ho  could  not  have  been  convicted.  //,./,/,  that  tho  arrest  was 
lawful,  by  necessary  implication  from  1  &  2  Ph.  &  yi.  c.   13. 

^  Bennai  and  wifo  v.  Wat.tnn  and  nnnthrr,  (ISl !)  n  if.  ^  g    j_ 

To  persist,  in  spite  of  repe.i,t(-<l  remonstrance,  in  interrupting  and  insult- 
ing a  Court  of  petty  sessions  in  Ireland  by  shouting  at  I  he  bench  in  tho 
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Mm         nouns  wiurii  mie  a  coxtkhi't  of  rovRT. 

most  violent    and   uiih nly   n.mn.T,   «o  tlml  nonn  of  tho  jusliceB  ooul.l 

sp.  ak  a  wor.1,  is  a  conlompt  for  whioh  tho  Court  may  commit  to  prison  oven 
a  solicitor  priu'tising  bofori"  tlu'm. 

In  m  John  Sva,  (IH78)  2  L.  R.  Ir.  429  ;    14  Cox,  0.  0.  139. 

Whore,  nt  petty  sewions  in  Ireland,  a  eontj«mpt  committed  in  court  ih 
brought  to  the  notito  of  tho  justiooB  there  Hitting,  iind  while  the  offender 
is  «till  in  court,  tlie  jurttiees  can  order  Uiut  )io  bo  attjvhe<l  to  annwer  there 
an<l  th.  n  for  surh  alleg.-<l  eontompt  ;  tho  mere  fact  that  tho  order  go  mad., 
is  earri.-d  out  after  the  oflendor,  in  order  t«  evade  arrest,  has  luft  tho  court, 
in  not  sullieient  to  render  his  arrest  illegal. 

i/ilchcH  V.  Smyth  (1),  imi\  2  Ir.  U.  351. 

In  1M7I  Thom.^s  Willis  claimed  t«>  vote  as  a  frm-holdor  ;  but  tho  revis- 
ing barrister  on  the  meagro  ovideiieo  before  him  held  that  tho  property  in 
respect  of  whieh  ho  claimed  wius  copyhold  and  disallowed  the  vote.  His 
eiiii.sin,  William  Willis,  who  wan  present  in  court  as  au'ent  for  the  opp<isit« 
political  party,  know  perfectly  W'U  that  it  was  really  fr.ehold,  but  l"l.l 
his  tongue.  In  1875  ThomaB  Wi  ,s  aeeordingly  elaimetl  as  a  copylioM.r. 
Then  William  came  forward  and  produced  tho  family  title-cb-.slg  and  pr,nv,i 
clearly  that  the  land  was  freehold.  Tho  revising  barrister  was  compello.1 
again"  to  disallow  Thomas's  vote  ;  but  ordered  William  t^)  be  turne<l  out 
of  the  room  for  not  having  prmluctxl  this  evidence  in  1H74.  Held,  tint. 
H..ch  expulsion  was  wrongful,  a.s  William's  conduct  in  l«7t,  though  possiMy 
deserviiif,'  of  moral  ■  probation,  was  certainly  no  "interruption"  of  thn 
proceedings  of  the  court  then  being  h<].l  in  1H75. 

Willh  V.  MiicUcfilan,  (I87r0  1  Kx.  I).  370  ;    AT,  I;.  J.  Ex.  (iWt ; 
35  Ti.  T.  218. 

Tho  Ecclesiiistical  Conits  have  no  power  to  commit  for  contempt 
at  all.  All  that  such  Courts  can  do  is  to  signify  such  contempt  to  the 
Lord  {'hancellor,  who  thereupon,  under  2  »V  8  Will.  IV.  c.  !)3,  issues 
a  writ  (/<•  rontiiiiimi'  inpiniilo  for  taking  tho  offender  intc  custody. 
(.l<//./i»  V.  Colihiirst,  L.  U.  '2  Adm.  &  Ecc.  80;  36  L.  J.  E^c.  Cas.  11; 
Kr  varti-  l><il<\  I!l  L.  T.  5!H.)  But  such  writ  M  not,  issue  if  the 
alleged  offender  he  a  peer, a  lord  of  Tarlianient,  or  a  luiinher  of  the 
House  of  Comnionti  (sect.  *2).  Note,  that  hoth  Mr.  Long  WelUsley 
and  Mr.  Lechmere  t'harUon  were  menihers  of  Parliament,  and  vet 
lH)th  were  committed  to  the  Fleet  for  contempt  of  the  Court  of 
Chancery.  (2  Huss.  it  Mylne,  639;  2  Mylne  &  Cr.  316.)  And  sec 
the  remarks  of  Cockhurn,  C.J.,  in  Oimloir'n  and  M'hallni'x  ('"■<'». 
L.  li.  II  (^  B.  2'2H,  22J) ;  12  Cox,  C.  C  30l». 
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Canadian  Notes  to  Chaiteb  XX. 
Contempt  or  Court  bv  Newspaper  Comment. 

Where  the  jury  disagreed  upon  the  trial  of  an  indictment  and  a 
new  jury  «««  ordered  for  another  sittings  the  eause  is  meanwhile 
still  a  pending  one.  and  improper  and  impartial  comments  thereon 
pub  .shed  by  one  of  the  aceused  will  constitute  a  conten.pt  of  Court 
t)y  him.  Th  Ccirt  imposing  .sentence  uiwn  a  newspaper  pro- 
prietor tor  a  contempt  of  Court  contained  in  newspaper  comment 
nmy.  m  a.id.tion  to  the  inHietion  of  a  fine  ami  imnris„nment. 
require  the  accused  to  find  securities  to  keep  the  peace  and  to 
refrain  fnm.  publishing  further  artieles  reH.vfing  .m  the  pending 
cause,  and  may  order  imprisonment  for  six  months,  or  until 
security  ,s  sooner  given,  or  until  the  pending  cause  is  sooner  ended. 
The  King  v.  Charlier,  6  Can.  Cr.  Cas.  486,  12  Que.  K  B  385 

Any  publication,  whether  by  parties  or  strangers,  which  con- 
cerns a  cause  pending  in  Court,  and  has  a  tendency  to  prejudice 
the  public  concerning  its  merits,  and  to  corrupt  the  administra- 
tion of  justice,  or  which  reflects  on  the  tribunal  or  its  proceedings 
or  on  the  parties,  the  jury,  the  witnesses  or  the  counsel  may  be 

ir'Tti^^o*    ''""♦^'"'P»-      R-  V.  Wilkinson,  Re  Houston    (1877), 
41  L  .L.Q.B.  42. 

Sees.  322-325  of  the  Criminal  Code  (1906)  refer  to  libel  and  not 
to  contempt  of  Court,  and  there  is  still  power  to  commit  sum- 
niarilv  for  constructive  contempt,  ex  gr.,  a  newspaper  editorial  to 
tin-  effect  that  one  of  the  parties  to  a  pending  suit  will  lose  the 
irse.  Stoddart  v.  Prentice  (1898),  5  Can.  Cr.  Cas.  103  6  BCR 
MS.  '       "•'^•"• 

('••ntenipt  of  Court  is  a  criminal  proceeding.  Ellis  v  The  Queen 
:2  Can.  S.C.R.  7 ;  Re  Seaife,  5  B.C.R.  153.  It  is  therefore  neoessarv 
tli.it  the  charge  should  be  proved  with  particularly  Re  .Seaife 
-' H.C.R.  1.^3.  •  ' 

Where  the  alleged  contempt  consisted  in  the  publishing,  in  a 
n.wspaper,  comments  on  a  judgment  rendered  by  a  Jfaster  in 
•liambers  in  a  cause  in  which  the  writer  was  t.jIicitor  for  the 
ilef.'ndant,  but  after  the  proceedings  in  the  cause  before  the  master 
v..ie  ended,  it  was  held  by  the  K'lpreme  Court  of  Canada  that  the 
r-  later  m  the  cause  could  not  be  prejudiced  as  a  suitor  by  the  pub- 
li<  afion  cc-iplained  of,  and  as  snch  prejudice  was  the  only  ground 
on  which  ..e  isould  institute  proceedings  for  contempt  he  had  no 
"US  standi,  and  h=s  appLcation  should  not  have  been  entertained 
1 — 566 
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R.'  ()»ri.'n.  Rt'irina  ex  rel.  Felit*  v.  Howland.  16  Can.  SCR.  197. 
reversing  11  Ont.  R.  633  and  14  Ont.  App.  184. 

While  a  criminal  inforination  for  liVl  waa  pending  againitt  W.. 
one  H.  wrote  a  '"tter  ti>  a  newspaper  reHeeting  urwn  one  of  the 
JudgeH  who  delivennl  judgment  on  the  applieation  for  the  informa- 
tion, and  Ntating  that  W.  wan  "an  certain  to  be  convicted  an  a 
liMler  ever  was  before  bin  trial."  It  waa  held  that  auoh  letter  was 
clearly  a  contempt  of  Court.  R.  v.  Wilkinnon.  Re  Houston  (18771. 
41  r.C.g.B.  42. 

Where  the  respondent  in  a  controverted  election  case  applied  for 
an  order  nisi  calling  on  the  defendant,  his  opponent  at  the  election. 
to  shew  cause  why  he  should  not  he  committed  for  contempt  of 
Court  for  publishing  articles  in  Wia  newspaper  reflecting  en  and 
pr«>judgiiig  thf  condiii-t  of  th.-  respondent  antl  of  the  retiiniinK' 
officer  di  ring  the  currency  of  the  proceedings  on  the  election  peti- 
tion, it  was  held,  although  a  prima  facie  ease  of  contempt  had  Ijeen 
made  out,  that  aa  it  appears  on  the  same  material  that  the  respond- 
ent had  attended  and  spoken  at  a  meeting  held  for  the  purpose  of 
a|»pr()ving  of  the  conduct  of  the  returning  officer  and  presentinu' 
him  with  a  gold  watch  as  a  mark  of  such  public  approval,  th. 
applicant  was  also  in  fault,  and  his  application  was  therefore 
refused.    Re  Bothwell  Election  Case,  4  Ont.  R.  224. 

In  New  Brunswick  the  practice  has  been  to  issue  an  attachmint 
against  the  person  publishing  the  newspaper  comment  complainei) 
of,  the  award  of  the  attachment  not  being  a  final  judgmen;  but  a 
method  of  bringing  the  party  into  Court  where  ..e  may  be  order,  d 
to  answer  interrogations,  and  by  his  answers  purge  his  conteiniit  it' 
he  can.  If  he  were  unable  to  then  purge  his  contempt  the  Court 
would  then  pronounce  sentence.  Ellis  v.  Baird.  16  Can.  S.C.K  U.. 
An  appeal  does  not  lie  to  the  Supreme  Court  of  Canada  from  a 
judgment  in  proceedings  for  contempt  of  Court  unless  it  comes 
within  the  p^o^•isions  of  the  Supreme  Court  as  to  appeals  in 
criminal  cases.    Ellis  v.  The  Queen.  22  Can.  S.C.R.  7. 

The  Court  will  not  exercise  the  power  summarily  to  commit  for 

eonstru'jtive  contempt  where  the  offence  is  of  a  trifling  nature,  and 

,>  will  d.>  80  only  when  necessary  to  prevent  interference  witli  the 

cf.u'--    ^f  justice.     Stoddard  v.  Prentice  (1898),  5  Can.  Cr.  i'as. 

\lOo,  .B.C.R.  308. 

\  A  rule  of  the  Superior  Court  of  Quebec  issued  at  the  instanee 
of  the  Attorney-General,  calling  on  a  party  to  show  cause  wliy  he 
should  not  be  attached  and  punished  for  contempt  of  C>jurt  by 
scandalizing  the  Court,  is  a  proceeding  in  a  matter  of  a  erimluai 
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naU  e,  and  an  appeal  from  an  oHer  deolarinjr  tho  nilc  almolute 
and  ordering  tliv  iinpriHoniiiPnt  of  the  party,  will  li,.  to  tli."  Pourt 
of  KinK'M  lleneli,  under  the  provwionH  of  the  Criminal  T.  1..,  it  the 
juriwlietion  of  the  Superior  i  ourt  to  deal  with  the  matt,  r,  either 
relatively.  l)eeaHHe  of  the  plaee  in  which  it  sits,  or  abHolutely,  on 
the  Ri-onnd  that  the  ttuhject  matter  is  not  one  of  contempt,  is  put 
in  iswue.  But  the  Court  of  Kind's  Hench,  sitting  in  appeal,  if  it 
finds  that  the  Superior  Court  haa  jurisdiction  from  both  points  of 
view,  will  not  further  inquire  into  the  merits  of  the  order.  Per 
ArchamlH'ault.  J.,  the  order  deelarir  the  nile  absolute  is  a  final 
iiidirniciit  of  the  Superior  Court  f-  .1  which  an  appeal  lies  to  this 
Court  under  Art.  43  C.P..  as  well  the  merits,  as  on  the  •luesti-.c 
of  .iurisdictioM.  (2)  The  Superior  Court,  sitting  at  (Quebec,  .  - 
.iuriMlirtion  to  take  cognizance  of.  and  adjudicate  upon,  proi  ,: 
mtts  for  contempt  by  scandalizing  the  Court  in  newspaper  arti.  .-a 
written  and  published  in  Montreal.  ^3)  The  Superior  Court  haa 
MiriMlicfi  I  to  attach  and  punish  for  contempt  by  comments  pul>- 
li'^licd  in  newspapers  on  judicial  proceedings,  both  before  and 
lifter  disposal  of  them  by  final  judgment.  (4)  The  power  to 
ptinish  for  contempt  is  inherent  in  Courts  of  superior  original 
jurisdiction,  su.-h  as  the  Superior  Court  of  Quebec,  independ- 
•  nfly  of  enactm.nts  in  the  cmles  and  statutes  relating  to  their 
-lisciplinary  powers,  (fj)  All  writings  or  publications  which  tend 
to  pervert  or  to  obstnict  the  ordinary  course  of  justice  and  to 
shake  or  destroy  confidence  in  its  due  administration,  are  con- 
tnnpts  of  Court.  Fournier  -.  Attorney-General  (1910)  19  Que 
KB.  4.31,  17  Can.  Or.  Cas.  108. 

Corp,)rations  arc  subjeci  ■  penalties  fo  mi  mpt  of  Court.  A 
company  publishing  a  magazine  which  rt  «  to  obey  the  order 
of  the  Court  forbidding  it  to  pul  U  ;h  the  ,..1  the  judgment  con- 
•lenining  it  to  pay  damages  for  lib,!  is  ^;ailty  of  contempt.  Gameau 
V.  Vigie  Co..  11  Que.  P.R.  404. 

The  publication  of  ^  ...ipaper  hi  .,:,«  reflecting  on  the  conduct 
of  a  Revising  OflRccr  p  ,'  under  the  Election  Act  in  such  a  way 
tliat  they  might  have  been  made  the  subject  of  proceedings  for 
lilxl.  but  not  in  the  circumstances  calculated  to  obstruct  or  inter- 
t.n  \\  ith  the  course  of  justice  or  the  due  administration  of  the  law, 
-l-x  not  constitute  a  contempt  of  Court  punishable  by  summary 
proceedings.    Rex  v.  Bonnar  (No.  2)  14  Jlai..  R.  481. 

On  motion  for  an  attachment  for  contempt,  for  the  publication 
of  newspaper  articles  tctiching  a  matter  before  the  Court,  and 
lial.le  to  interfere  with  the  fair  trial  thereof,  the  Judge  before 
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whom  the  motion  was  made,  allowed  it,  with  costs,  and  concluded 
his  judgment  by  saying  that  the  defendant  must,  in  addition  to 
paying  the  costs,  undertake  not  to  punish  or  circulate  anything 
calculated  or  liable  to  prejudice  the  course  of  justice  in  respect  to 
the  action,  while  pending,  and  that  he  must  also  publish,  in  an 
early  number  of  "The  Truth,"  (a  paper  conducted  by  defendant), 
an  exnression  of  regret  for  having  published  therein  anything 
touching  this  action.  1  he  order  taken  out  was  granted  in  different 
terms,  requiring  the  defendant  to  deposit  with  the  prothonotary 
of  tli3  Court  a  statement,  under  his  hand,  stating  his  regret  at 
having  made  such  a  publication,  and  undertaking  not  to  publish 
further  comments  upon  this  suit,  etc.  Held,  that  as  the  order  was 
not  drawn  up  at  the  time  judgment  was  delivered,  there  was  no 
necessity  for  following  the  terms  of  the  written  decision,  but  that 
it  could  be  varied  in  any  way  that  seemed  proper  to  the  Judge. 
Also,  that  the  case  was  one  in  which  an  appeal  would  not  lie.  Grant 
V.  Grant,  36  N.S.R.  547. 

Having  regard  to  the  principle  that  the  summary   remedy  of 
committal  for  contempt  because  of   comments   on   a   matter  sub 
judice  should  be  granted  only  when  it  clearly  appears  that  the 
course  of  justice  has  been  or  is  likely  to  be  restricted  or  impaired 
to  the  prejudice  of  the  applicant,  the  Court  refused  a  motion  to 
commit  the  editor  of  a  newspaper  because  of  comments  made  in  an 
editorial,  pending  the  trial  of  an  election  petition  in  which  tlie 
applicant,  the  member  elect,  was  respondent,  upon  his   election 
methods  and  expenditure,  especially  as  after  the  argument  of  tlif 
motion  the  petition  and  a  cross  petition— both  containing  many 
charges  of  corrupt  practices— had  come  on  for  trial  and  no  <  vi- 
dence  having  been  offered  on  either  side  had  been  dismissed,  the 
applicant  then  resigning  the  .seat.       Re  North  Renfrew  Ki-.tim.. 
9  O.L.R.  "9. 
V.       Defendant  was  committed  for  trial  for  having  published  in  Ins 
newspaper  certain  libellous  matter  concerning  JI.     Shortly  attir- 
ward  defendant  published  three  other  libellous  articles  con.crriiiiir 
M.,  which  were  calculated  to  influence  the  minds  of  the  pwipli 
from   whom  the   grand  and   petit  juries  would  have  to  l)e  .Iniwi. 
and  thereby  prevent  a  fair  and    impartial    investigation    of   thi; 
charge  against  him.     When  the  last  mentioned  libels  were  pub- 
lished the  depositions  taken  on  the    former   complaint   had   li  ■>  a 
returned  to  the  Supreme  Court  and  were  on  file  therein,  an !  it 
would  be  the  duty  of  the  presiding  Judg(   at  the  nest  sittinir-  =>t' 
the  Court  to  submit  the  matter  to  the  grand  jury. 
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Held,  that  defendant  had  committed  a  punishable  offence,  and 
that  the  proceedings  were  at  the  time  so  far  pending  in  the  Court 
as  to  enable  it  to  act  summarily  by  attachment  to  punish,  if  neces- 
sary, the  offence  committed. 

The  libels  complained  of  were  published  on  the  .JOth  December, 
1885,  and  the  20th  January,  1886.  The  motion  for  the  attachment' 
was  not  made  until  March  27th,  1886. 

Held,  notwithstanding  the  lapse  of  time,  that  the  rule  should  be 
made  absolute  with  costs.  The  main  object  of  the  application  was 
to  prevent  further  publications  of  a  similar  character,  and  not  to 
punish  for  the  past  offence;  otherwise  the  Court  would  have 
hesitated  to  grant  the  rule.  The  Queen  v.  Wood  worth.  7  R  &  G 
186.  (19  N.S.R.  186.) 

The  applicant  for  committal  for  contempt  must  show  that  some- 
thing has  been  published  which  either  is  clearly  intended,  or  at 
least  is  calculated,  to  prejudice  a  trial  which  is  pending.  A  motion 
by  tlie  defendant  in  an  action  for  slander  to  commit  for  contempt 
of  Court  the  editor  of  a  newspaper  for  publishing  articles,  pend- 
insr  the  action  and  before  trial,  commenting  on  the  matters  in 
(|uestion  in  the  action,  was  dismissed,  and  with  costs,  where  it  did 
not  appear  from  the  evidence  and  it  was  not  fairly  to  be  inferred 
from  the  articles,  that  there  would  be  an  interference,  or  that  there 
was  any  attempt  to  interfere,  with  the  ordinary  course  of  justice 
ill  the  matter  of  a  fair  trial — the  slanderous  words  alleged  having 
lieen  uttered  and  the  articles  published  in  the  course  of  a  contested 
liailijimcntary  election,  and  the  whole  frame  of  the  articles  being 
to  separate  the  legal  aspect  of  tlie  case  from  the  political.  Guest 
V.  Knowles,  17  O.L.R.  416. 

The  jurisdiction  to  punish  for  contempt  should  be  sparingly 
txPFoised.  Re  Bolton  and  "Wentworth  County  (1911)  23  OLR 
:i!lU. 

Where  the  plaintiff's  factum  filed  in  the  Supreme  Court  of 
Ciiniida  contained  reflections  upon  the  judges  of  the  New  Bruns- 
wick Court  appealed  from,  it  was  ordered  to  be  taken  off  the  files  as 
siHiHlalous  and  impertinent.    Vernon  v.  Oliver,  11  Can.  S.C.K.  156. 

.\  barrister  and  solicitor  while  acting  as  counsel  for  certain  per- 
sons cliarged  with  a  misdemeanour  before  a  Justice  of  the  Peace 
hohlirig  court  under  the  Summary  Convictions  Act,  was  arrested  by 
a  constable  by  the  order  of  the  justice,  without  any  formal  adjudi- 
liitiori  or  warrant,  excluded  from  the  court  room,  and  imprisoned 
for  in  alleged  contempt  and  for  disorderly  conduct  in  court. 
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In  an  action  by  tlie  counsel  against  the  justice  and  the  constable 
for  assault  and  false  arrest  and  imprisonment : — 

Held,  that  the  justice  had  no  power  summarily  to  punish  fc 
contempt  in  facie  curitr,  at  any  rate  without  a  formal  adjudication 
and  a  warrant  setting  out  the  contempt.  (Armour  v.  Boswell,  G 
O.S  153,  352,  450,  followed.)  Y.<ung  v.  Saylor,  23  O.K.  513.  20 
Ont.  App.  R.  645. 

The  justice  had  the  power  to  remove  persons  who,  by  disorderly 
conduct,  obstructed  or  interfered  with  the  business  of  the  court ; 
but.  it  was  held  upon  the  evidence,  that  the  plaintiff  was  not 
guilty  of  such  conduct,  and  had  not  exceeded  his  privilege  as  coun- 
sel for  the  accused ;  and  the  proper  exercise  of  such  privilege  could 
not  constitute  an  interruption  of  the  proceedings  so  as  to  warrant 
his  extrusion. 

If  the  justice  had  issued  his  warrant  for  the  commitment  of  the 
plaintiff  and  had  stated  in  it  sufficient  grounds  for  his  commit- 
ment, the  Court  could  not  have  reviewed  the  facts  alleged  therein ; 
but.  there  being  no  warrant,  the  justice  was  bound  to  establish  suili 
facts  upon  the  trial,  as  would  justify  his  course.  Young  v.  Savior, 
23  O.R.  513:  affirmed  in  appeal,  20  A.  R.  645. 

An  application  to  attach  a  person  for  contempt  of  court  in  pub- 
lishing in  a  newspaper  while  an  action  is  pending,  comments  upon 
the  matter  in  question  therein,  in  to  be  dealt  with  as  a  criminal 
matter,  not  affected  by  the  practice  or  procedure  under  the  Ontario 
Judicature  Act,  and  should  be  made  to  the  Court,  not  to  a  Judfre  in 
Chambers.  Southwick  v.  Hare,  15  P.  R.  239;  affirmed  by  the  Divi- 
sional  Court,  15  P.  R.  331. 

Rules  of  criminal  procedure  may.  however,  he  made  under  scition 
57.1  of  the  Criminal  Code  of  Canada  by  a  superior  court  of  orim- 
inal  jurisdiction,  which  would  apply  to  all  proceedings  of  a  irim- 
inal  nature. 

The  fact  that  a  party  to  an  action  is  in  contempt  is  no  bar  to  his 
proceeding  with  the  action  in  the  ordinary  way,  but  the  contempt 
is  a  bar  to  his  asking  the  Court  for  an  indulgence.  Ferguson  v. 
County  of  Elgin.  15  P.  R.  .199. 

If  a  solicitor  wim  is  also  a  barrister,  while  in  a  Jfaster's  OfTice 
uses  improper  ami  insulting  langu  .re  towards  another  solicitor 
while  acting  in  the  conduct  of  proe.  edings  under  a  reft-ronic,  ho 
will  be  held  guilty  of  contempt  of  court  and  upon  a  ccrtifi(  iite  of 
the  facts  from  the  ^Master,  the  Court  may  preclude  him  from  .iL'nin 
appearing  before  the  Court,  or  in  the  office  or  any  Master  .f  the 
Court.   But  upon  a  suitable  apology  being  made,  the  Coiirt  tnay 
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annul  the  previous  order  and  impose  terms  as  to  payment  of  the 
costs  of  the  proceedings.    Nieholls  v.  JIcDonald,  4  U.C.L.J.  259. 

A  barrister  during  the  sittings  of  a  County  Court  in  On- 
tario used  words  which  might  have  been  considered  as  having  been 
u.sed  to  insult  the  court.  The  judge  told  him  that  unless  he  offered 
soniL-  apology  he  would  be  fined,  and  the  barrister  replying  that  he 
liad  nothing  to  .say,  tlie  Judge  found  him  guilty  of  contempt  and 
imposed  a  fine.  It  was  held  that  there  was  no  excess  of  jurisdic- 
tion to  warrant  the  i.s.sue  of  a  certiorari  to  the  County  Court 
Kxparte  Lees,  24  U.C.C.P.  214. 

A  motion  to  commit  for  contempt  of  court  being  punitive  in  its 
..ature,  is  strictissimi  juris,  and  the  Court  will  require  that  the 
rul.s  of  procedure  be  regularly  followed.  Smith  v.  Steen  (1908) 
12  O.W.R.  762;  Re  Greenwood.  11  O.W.R.  282. 

If  an  article  in  a  newspaper  falsely  imputes  to  a  superior  court 
.I'ulge,  conduct  or  words  which  are  of  a  nature  to  draw  upon  him 
the  hatred  or  contempt  of  the  public,  such  is  a  contempt  of  court. 
Ke  Soleil  Publication  Co.,  34  Que.  S.C.  72. 
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CHAPTER  XXI. 

THE   LAW   OF   PERSOI  -    IN   BOTH   CIVIL   AND   CRIMINAL   CASES. 

We  have  hitherto  dealt  with  the  iiiaintiff  and  defendant 
as  individuals  under  no  disability,  who  sue  and  are  sued 
singly  and  in  their  own  right.  Wo  propose  in  this  chapter 
to  show  how  rights  and  liabilities  are  affected  by  personal 
disability  or  special  personal  relations  with  others,  both  in 
civil  and  criminal  cases. 

It  will  be  convenient  to  ,ide  this  chapter  into  the 
following  heads : — 

1.  Husband  and  Wife. 

2.  Infants. 

3.  Lunatics. 

4.  Bankrupts. 

5.  Receivers. 

6.  Executors  and  Administrators. 

7.  Trustees. 

8.  Aliens. 

9.  Master  and  Servant ;  Principal  and  Agent. 

10.  Partners. 

11.  Corporations  and  Companies. 

12.  Trade  Unions. 


1.  llushund  anil   It  if'e. 

When  words  actionaMe  per  se  are  spoken  of  a  married 
woman,  she  may  pither  sue  alone,  or  she  may  joii  he' 
husband  as  co-plaintiflF ;  in  the  latter  case,  he  will  be 
•entitled  to  recover  in  the  same  action  foi  any  special 
damage  that  may  have  occurred  to  him.  When  the  words 
are  not  actionable  /xr  s,;  she  may  sue,  pro-.ided  she  can 
show  that  some  special  damage  has  fo!lowe('.  from  the  words 
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to  her.  That  special  damage  has  accrued  to  her  hiishand  in 
consequence  of  such  words  will  not  avail  her  ;  he  alone  can 
sue  for  such  damage,  although  it  is  hr  reputation  that  has 
been  assailed. 

Hence,  if  words  not  kctionable  ;» .-  ot  hfl  8]  ken  of  a  nianied 
woman  and  damage  ensue  to  the  husband,  noi.e  to  lier,  she  cannot 
Bue,  but  he  can.  The  damage  to  bini  is  in  fact  the  solo  cause  of 
action. 

This  right  of  the  husband  to  sue  for  words  defamatory  of  Ins  wife 
is  somewhat  anomalou.^  for  hi»  reputation  is  in  no  wav  assailed. 
Generally  speaking,  if  words  defamatory  of  A.,  but  not  ac.ionable  m 
themselves,  produce  damage  only  to  B.,  neither  A.  nor  13.  can  sue. 
But  the  reputation  of  a  husband  is  ^o  intimately  connected  with  that 
of  his  wife,  that  he  has  always  been  allowed  to  sue  whenever  he  has 
received  damage,  just  as  hough  the  words  had  been  spoken  of 
himself. 

That  this  is  law,  s  clearly  laid  down  in  Siderfin,  346,  under  the 
year  16G7  :  "  Nota,  si  parols  queux  de  eux  r.'i  ne  sont  ActionahU; 
mes  solement  in  respect  del  coUatero'.  itains.  sont  pte.  (paries)  (1<;1 
feme  covert,  Le  Baron  solo  port  L'nction,  ft  si  !c  feme  soit  joyn  ov.^ 
luy  le  Judgment  serra  pur  ceo  arrest,  coment  soit  apres  veidiil." 
(And  see  Cohmav  et  «.r.  v.  //a;v,.»n',(16Gl)  1  Levin/.,  140 ;  Ihun:'..! 
et  u.r.  v.  llmhrich  ct  u.r.,  (166H)  '1  Keble,  387  ;  Oron-  ct  n.t:  v.  Ilail, 
(1752)  Sayer,  33 ;  BuUer's  N.  P.  7.)  In  the  case  of  lti<Uii;i  v.  Smiih , 
1  Ex.  D.  91 ;  15  L.  J.  Kx.  281 ;  2-1  W.  IJ.  1H7  ;  31  L.  T.  ."OO,  the 
wife's  name  was  struck  off  the  record  by  the  jud^e  at  the  trial,  an.l 
the  husband  recovered  for  the  damage  to  his  business  caused  liv 
words  not  actionable  jur  se,  spoken  of  his  wife ;  though  there  it  is 
true  the  Court  bases  its  judgment  on  the  fact  that  Mrs.  lUding  lieli..,  .1 
her  husband  in  the  shop,  and  was  therefore  his  servant  or  assistant 
as  well  as  hi    wife. 

By  the  Married  Women's  Property  Act,  1HH2  {-I't  \  Hi 
Viet.  c.  75),  K.  1,  sub-s.  (2),  a  married  woman  is  luiw  capaiile 
"  of  suing  and  being  sued,  either  in  contract  or  in  tort,  m' 
otherwise,  in  all  respects  as  if  she  were  njhti.-  sok,  and  lier 
liuslia'id  need  not  be  joined  with  her  as  plaintiff  or  d<  tni- 
dant,  or  be  made  a  party  to  any  action  or  other  le.aal 
proceeding  brought  by  or  taken  against  her  ;  and  any 
damages  or  costs  recovered  by  her  in  any  such  action  or 
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proceeding  shall  be  her  separate  proiKTty  ;  and  any  ilarnages 
or  costs  recovered  against  her  in  any  "such  action  or  pm- 
ceeding  shall  ])o  payaide  out  of  her  separate  property,  and 
not  otherwise."  A  married  woman,  therefore,  may  now  sne 
for  lihel  or  slander  without  her  husband  or  any  next  friend  ; 
and  she  cannot  be  ordered  to  give  security  for  the  costs  of 
the  action,  even  although  she  have  at  the  time  <,i  action  no 
separate  estat",  and  there  b'^  nothinfjupon  whic'.i,  if  she  fails, 
the  defendant  can  issue  available  execution.  {In  rr  /s<i,u', 
././,',;,  v./.s<M,>,  30 Ch.D.  418;  54L.J.Ch.  iriC  ;  mnV.li.  845;' 
m  L.  T.  478 ;  Thiyl/,,11  v.  IIV/.so;/,  8  1\  I).  18  ;  48  L.  T.  '2:iS  '; 
Sirmiinr  v.  Ciril  Sirrin  Siq>j,lii  .lssori<ili„ii,  48  L.  T.  485.) 

Formerly  a  married  \voi..in  was  always  bound  to  join  her  husband 
as  co-plainliff,  otherwise  the  defendant  niiglit  plead  in  al.atenient. 
liut  the  action  was  still  regarded  as  solely  hers.  If  she  difd,  it 
abated  ;  if  he  died,  the  a-.-tion  survived  to  her  and  slie  eontinuLil  it 
as  sole  plaintiff.  No  dainaj.,  3s  eculd  bo  recovered  in  such  an  action 
for  any  pecuniary  loss  su.^artd  by  the  liushand  ;  if  the  words  were 
nut  actional)le  per  ne,  and  the  female  plaintiff  could  show  no  damage 
to  herself,  they  were  non-suited. 

The  husband  was  formerly  obliged  to  bring  a  separate  action  for 
any  damage  he  bad  sustained.  ]5ut  by  t'  ,>  Conunon  Law  Procedure 
Ai-t,  18^2.  s.  .'  \  lie  was  allowed  to  ad.l  claims  in  bis  own  right 
whenever  he  was  necessarily  made  a  co-plaintiff  in  any  action  brought 
for  an  injury  done  to  bis  wife ;  and  it  was  provided  that  on  the 
death  of  ei.iier  pariy  the  action  should  not  abate  so  far  as  the  causes 
I  if  action  belonging  to  the  survivor  were  concerned.  And  now,  by 
Onler  XVIII.  r.  4,  "C'lai'us  by  or  against  husband  and  wife  may  be 
joined  with  claiina  by  or  against  either  of  them  separately." 

Miirri,  ,1  women  still  frequently  adopt  the  old  common  law  method 
and  join  their  husband  us  co-plaintiff.  And  there  is  this  practi  "al 
convenience  in  so  doing,  that  thus  all  damages  sustained  by  eitlur 
can  be  recovered  in  one  action.  And  there  is  also  a  twofold  chance 
of  proving  special  damage.  In  all  cases  of  the  class  of  (//*,.)  v 
■l'7-y',  5  H.  .<:  X.  531 ;  2i)  L.  J.  Ex.  315.  a„lr,  p.  1I!».  it  will  clearly 
l>e  prudent  for  the  pleader  to  make  a  separate  claim  for  damages 
for  the  husband.  For  we  apprehend  that  it  is  clear  law  that  a  wife 
^iH!-,-  alone  under  the  Act  of  1882,  cannot  recover  for  any  special 
damage  which  would  have  been  exclu.led  in  an  ajtioti  brougjvt  at 
•'"•umon  law  by  herself  and  her  husband.    The  damages  reco"vered 
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in  such  an  action  are  to  be  her  separate  property ;  she  cannot, 
therefore,  recover  (or  any  loss  whicli  her  husUnd  has  suffered. 
"  The  Act  does  not  destroy  the  husband's  iqht,  but  only  reheves 
the  woman  from  incapacity."  (Per  Bowen,  L.J.,  in  WcbUm  v. 
Wbnlow,  13  Q.  H.  P.  788  ;  53  L.  J.  Q.  B.  528  ;  33  W.  R.  'ilU  ;  51 
L.  T.  643.) 

By  8fct.  12  of  the  same  Act,  "  Kvery  woman,  whether 
married  before  or  after  this  Act,  shall  liave  in  her  own 
name    against    all    pe'-sons    whomsoever,    including    her 
hnsband,  the   same   civil   remedies,  and   also   (subject,  as 
regards  her  husband,  to  the  proviso  hereinafter  contained) 
the  same  remedies  and  redress  by  way  of  criminal  proceed- 
ings, for  the  protection  and  security  of  her  own  separate 
property,  as  if  such  property  belonged  to  her  as  ixj'cme  fM,, 
but,  except  as  aforoaid,  no  husba!!d  or  wife  shall  be  entitled 
to  sue  the  other  for  a  tort."     This  section  does  not  enable 
a  married  woman  to  take  criminal  proceedings  against  her 
husband  for  a  personal  libel  upon  herself.     (Ih,-  (^>i<rit  \. 
I. on}    Moiinr   of  Loiuhm    oiitl    Voiur,  U\   Q.  B.  1).  772 ;  50 
L.  J.  M.  C.  118  ;  34  W.  11.  544  ;  54  L.  T.  7til ;  50  J.  l\  till ; 

16  Cox,  C.  C.  HI.) 

IlliiHtrat>'>iis. 

A  hwhMMl  cannot  suo  his  wifo  for  slander,  nor  a  wifo  her  liusl.an.l. 

Yo,i„a  V.  Young.  (190:!)  5  F.  ICtO  (Ct.  of  Soss.). 
Even   aftor   thoy   aro   divorced    noithcr   spouso   can    sui!   tlio   otiu  r   tor 
defamatorv  words  publi-shed  during  covorlur.'. 

'  I'Inllips  V.  JJarnvt.  1  <J.  li.  D.  4:10  ;     If.  I,.  .1.  (i.   It.  '^'1  ;    -* 
W.  n.  M5  ;    31  I>.  T.   177. 
But  a  wifo,  living  apart   from  Imt  husband   und-r  a  separation  onl'T 
obtained  by  virtue  of  tho  Summary  Jurisdietion  (.\t.irriod  \V..m.-n)  .\rt, 
189.'i,  can  maintain  an  action  of  lilxl  against  him. 

Rnhinson  v.   Rohimnn.  (1K'.)7)   13  TIm.-s  L.  U.  561. 
And  sees.  20  of  the  Matrimonial  Causes  Act,  18.')7,  as  interi.rel,.! 
in  Cuvnod  v.  L.:sU<%  \  V.Wi]  1  K.  15.  880  ;    TS  h.  J.  K.  15.  «'.'■'< ; 
100  L.  T.  075  ;    U  Times  L.  11.  371. 
And  it  is  8ubraitte<l  that  it  in  Knijland  a  married  woman  earrie-l  en  ,i 
separate  trado  or  profession,  an.l  her  husband  libelled  or  slandered  her  m 
tho  way  of  such  trade  or  profession,  shn  could  suo  him  under  .sect.   VI  ; 
«ucl.  an  action  wa-s  held  by  Brett,  J.,  tn  b.  "a  remedy  for  th-.  l;"-"*"';" »" 
and  security"  of  her  s.'parale  property  within  sect.  11  of  tlie  Act  of  1.H.0, 
and  in  the  pre.sent  sect.   12  the  same  words  are  used. 

&'t<mmers  V.  City  Hunk,  T,.  li.  9  0.  P.  580  ;     13  h.  J.  C.  P.  U.l. 
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In  Npw  York  and  Pennsylvania  a  married  wo..»an  has  for  many  ycarg 
br,.n  enabled  by  special  gtatuto  to  sue  for  libol  or  slander  without  joining, 
her  husband  ;  but  even  in  tho8o  States  she  cannot  8Uo  hor  husband  for 
(Irfaming  her. 

f'rrclhy  v.  Frreth;/.  42  Barb.  (N.  Y.)  641. 
Tibbs  V.  nrotim,  2  Grant's  Cas.  (Penns.)  39. 

If  the  words  i)«>  siM)kpn  of  tho  woman  i)«'foro  ninrriage, 
the  husband's  nauw  may  still  I).'  joined  on  the  writ ;  if  she 
marry  pending  action,  the  husband  may  be  made  a  party 
imder  ()rd(.r  XVII.  r.  -1.  though  this  is  not  necessary  (r.  1). 
Th<>  right  of  m-tion  survives  to  the  wife  on  lier  huslmnd's 
death,  whether  he  was  a  party  to  the  action  or  not ;  the 
widow  continues  sole  |)Iaintiff  and  the  acticm  doe.s  not 
nl)ate.  [f,  however,  the  wife  di.-s  before  final  judgment, 
tli«'  action  must  cease;  it  cannot  be  continued  by  her 
iiusbaiid  either 7»(v  iihiriii,  or  as  her  administrator. 

If  ii  niiuried  womun  fail  in  iiii  iittion  of  Iii)el  or  eiuiuler  she  may 
l.e  coii.lei.in.Ml  ill  co«ts.  uHIioukIi  her  husbaii.l  w.w  joined  as  a  co- 
l>!iiiiitilV.  {Snrloii  anil  iiii'r  v.  U,u„Ui'  awl  olhnx,  1  C.  JJ.  .SyJI  •  18 
L.  J.  C.  P.  7:J.)  An.l  l.y  si-ut.  'J  of  the  Miirried  Womeii-8  Property 
Act.  18y:i  (,'■)(;  .V  r,7  Vicl.  c.  t\i\),  ••  in  any  action  or  prot-eediiig  now 
or  hcreiifter  in.stitiitid  i)y  a  woman  or  l.y  a  next  friend  on  lur  Ijehalf, 
Ihi!  Court  hefore  wbicii  sucii  action  or  proceeding  if'  pending  shall 
liiive  jurisdiction  l.y  jiidgment  or  order  from  time  to  time  to  order 
payment  of  the  costs  of  tlie  opposite  party  out  of  property  which  is 
siil.jtct  to  a  restraint  on  anticipation,  and  may  enforce  sueli  pay- 
I'l.iit  l.y  the  appointment  of  a  receiver  and  the  sale  of  tlie  property 
(.1-  otherwise,  as  may  l.e  just."  An  order  may  be  made  under  this 
section  as  to  the  costs  of  a  couiiterchiim  raised  unsuccessfully  l.y  a 
inanied  \v(.man  defendant.  {llooillian-H  v.  Cathmii  (2),  [18!)5]  1 
(.).  J!.  H7;i.)  Otherwise  the  section  only  applies  to  case's  where  a 
iMMiried  woman  is  plaintiff;  no  such  order  can  he  made  as  to  tlie 
costs  of  any  motion  or  appeal  made  by  a  married  woman  in  m 
action  in  whicli  she  is  a  defendant.  {lIood-BarrswCathani il) 
[mi]  iJ  Ch.  37f. ;  03  L.  J.  Ch.  793.) 

Illiistrationa. 

Whoro  words  ootionablo  per  se  were  spoken  of  a  married  woman,  she 
was  allowed  fo  recover  only  20.,.  damapr^  ;  all  tho  special  dama-o  which 
61.0  proved  at  the  trial  was  held  to  have  accrued  to  her  husband,  and  not 
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to  '  r  :  h.'  ought,  tht.rirfor«,  to  huvc  »u.h1  f..i  it  ia  u  ^.  puiutr  a.lio.i.  Ho 
wuld  now  cluim  BUch  (I.imnRo  in  hi«  wifnV  nrti-.n,  if  .j...n.a  n»  a  <o-plttii.ti^lT. 
Drngalo  ami  uif,^  v.  Oanlim^r.  (IHI'.N)  I  M.  *  W.  r,  ;  2  Jur.  -t.O. 
Whoro  a  nuirri.M!  w.m.nn  liv.il  in  Morvir.  apart  Iron,  I..T  hu.Hl.un.l,  nmin- 
tJiininR  herwlf,  ami  w;w  dismisgo.!  in  coi.-.„iuon.«  <>(  a  lil..ll...>s  l.ittor  «ciil. 
to  hpr  master,  it  wa«  hold  that  tho  husUnd  couM  Min  ;     lor  lu«  was  tl... 

flpiviol  dnniagn. 

<7oM«ni  V.   WHlinglon.  (IHIO)  7  ('.  &   1*.   Vll. 
In  such  a  cwo,  ha.l  tho  oauso  of  hrr  .lisiulssi.l  l.o,n  slan.l-.ous  wor.l>.  nut 
wtionablo  per  *f.  tho  wifo  could  not  (boforr  tho  Murri.  ,1  W  omen  <  I'ropwly 

Act,  1870,  at  all  ovonts)  havo  h I.     Sho  would  liav  Inxm  h.Ul  to  ha\o 

Buffcn-d   no  damaRo  at  all,   hrr   porsonal   proporty   U-longing  culir.ly   L. 
her  husband.    Pit  Lord  I'ampb.U  in 

Lunch  V.  Knight  „ml  n-if,-,  (IHf.I)  '.»  M.  h.  >'.  .W>  ;  «  .'nr.  N.  S 
724  ;  S  L.  T.  291. 
Action  by  husband  and  wifo,  who  k.'pt  a  viitualliii--liouM.,  ,.f,';...ist  th.. 
dcfend.'U.t  for  sayinR  to  tho  wifo,  "Tli-u  ait  a  bawd  to  tlmio  own 
daughter,"  whoroby  J.  S.  that  used  to  rotno  to  tho  liou<o  forbore,  &c.,  {<> 
tho  damage  of  both.  After  vordiet  for  tho  plaintiffs,  judgment  was  stave,! 
"because  tho  words  are  not  acti...iable,  except  in  n.speet  of  (ho  spe,  i  .1 
loss,  which  is  tho  husbai\d'.s  only." 

Coleman  and  vifi-  v.  Ilurcniirt,  (IC.OI)  I  T.ev.  110. 
Tho  fem-ale  plaintiff  lived  .separato  from  her  hii-band  and  kept  a  board- 
ing-houso.  The  defendiuit  spoka  words  inipotiii?  to  hei  insolveiK  y,  adultery, 
and  prostitution  ;  some  of  her  lK,arders  left  lier  in  consequence,  and  .eilaiu 
tradoBMien  rofus«l  hor  credit.  After  verdiet  for  the  pla.ntilTs,  ju.k-.nent. 
was  arrested,  on  tho  ground  that  tlu.  husband  sliould  havo  sued  alone,  It 
(ho  words  were  octionablo  only  by  r.-.ason  of  the  dania-e  to  tho  buMU.  -. 
and  such  damage  was  solely  his.  „,    „  ,,     . , 

Savilhi  rt  tix.  V.  Sw,wny.  (I8:i:i)  \  15.  &  Ad.  ,511  ;  1  N.  &  M.  L  >l. 
And  Bo  in  America  where  a  marrie<l  woman  was  livini,'  apart  from  Iier 
husband  under  articles  of  separation,  wlier.Mn  tho  hn4.and  had  covenant.^ 
tliat  she  might  use  his  name  in  suing  for  .any  injuiy  to  her  person  or 
character,  and  the  wife  brought  an  action  f..r  -lan.l.r  in  tlio  j.>int  nam.  s 
of  her  husband  and  herself  :  the  defen.lant  ii>du..'d  tho  husband  to  ,  xe.nio 
a  deeil  releasing  tho  causo  of  action,  ami  pleaded  the  release  in  bar  of  tho 
wife's  action,  and  tho  Court  was  compelled  to  hold  this  deisl  a  good  an-^wrr 
to  tho  action. 

Beach  ct  ux.  v.  Bc^ich.  (ISIJ)  2  Hill  (X.  Y.),  200. 
Where   tho   libel   imputed   tliat   tho   plaintiff,   a   married    man,    k.  |.t   a 
gaming-house,  and  that  his  wife  was  a  woman  nf  notoriously  bad  .■liarart.r. 
and  tho  wife  fell  ill  and  died  in  conso.pienee,  evidence  of  such  daniane  wis 
excluded  in  an  action  brought  by  the  survi\ing  husband. 
Guy  V.  Gregory.  (18-10)  9  C.  &  V.  r,Sl. 

And  SCO  WiUon  v.  Ooit,  (18.-)8)  H  Smith  (17  N.  Y.  U.),  1 15,  a,,!,: 

p.  382.  ^    , 

Words  directly  defamatory  of  tho  wifo  ra.iy  also  bo  dtfaiiuitoiy  •■f  ■"" 

husband,  who  may  therefore  sno  alono.     Thus,  where  the  defendant  said  to 

tho   plaintit['.s   wife  :"  You   are  a   nuis.anee  to   live   Ih'sido  of.      You   an'  a 


nusHAsn  ASb  w/fk.  4-, 

Uwa  ;  and  joM  Uoim,  U  no  buttor  thou  a  Imwdy-hou*.,"  it  wa.s  l.olJ 
u,m«.e..ary  to  ...  .ko  tl.o  wifo  «  party  to  the  .otioo.  althoujfl.  tho  hu.U.„a 
,.ruvcHl  no  specal  .  ..nug.,.  For  ha.1  tho  ohargo  boon  true,  tho  plai.,t!tt 
might  havf  been  i:»ltUvd  as  well  a«  his  wifo.  1"'"»ub 

y/ucA/c  V.  fiiynoliU,  (18.50)  7  ('.  U.  N.  S    IH 

w.        .k'^"'!  r  f '"''  ":  ''"'"""'■'  ^"*''->  20  I',.nnHyh unia  St.  H.  139. 

AVh.ro  tho  d..f.„,Ia..t  naid  to  tho  plaintiff,  an  innk-oper,  "Thy  house  i. 
...fc.to.    w.th  the  pox,  a,..l  thy  wifo  Wu.  laid  of  tho  pox."  it  w  Jh    d  th 
tho  husband  could  sue  ;    for  even  ii  „aall-pox  only  was  meant,  tho  word, 
wero  St.!    oct.onab  le,   'for  it  i.  a  discredit  U  tho  plaintiff,  and  gue.U 
would  not  resort  hither.'      Dujuug.s  50/.  B""i» 

Li'rrfa  C'a.r,  (1.592)  C'ro.  Eliz.  2M9 

"If  an  i,.,,keeper'.  wi,,,  l.o  call..!  '  a  cheat  '  an.l  th.,  house  lose  the  (rad,. 
U.o  husband  has  .-.n  „.ju.y  l,y  (ho  wordn  spok.n  of  his  wifo."    Per  WythenH, 

Baldwui  V.  t'loiirr,  ()(N8)  ,')  Mod.   120. 

Orove  el  ux.  v.  Hurt.  (1752)  BuUer's  N.  P.  7  ;    Say.,r,  33. 

A  husbiind  is  lial.l..  for  all  libels  published  or  slanders 
littered  by  Ins  wife  dining  coverture.     "  Thev  are  the  torts 
of  her  husband,  and  therefore  she  creates  as  against  her 
linsbund  a  liability."      (I'er  Je.s.sel,   MIX.,  in    \\\,i„f„,,l  v 
ItnjI,  L.  \\.  -20  E,,.  at  p.  ;{2.0  ;  44  L.  J.  Ch.  5(57  ;  28  W.  1{. 
HlH;  ;«  T..  T.  15r,.)     And  there  is  nothii..;  in  any  of  the 
Marrie.1  Women's  ProiuMty  Acts  removing  or  aftecting  this 
liability.      (//.„/,,.,/,..    ,{■   Co.  ^.  l),ninir.LaU,t<l„;S  C   V  I) 
r»7  ;    47   L.  J.  C.  I'.  514  ;    -M  W.  H.  40-2  ;    88  L.  T.  753  ;' 
S,n,l,„   ,„ul   iri/,'  \:  K<ilt,nl.iini  „n,l  ,rif>,i7  Q,B   ])    177-    55 
L.  J.  Q.  B.  875  ;    84  W.  l{.  542  ;    54  L.  T.  (i4') ;'  H,ul  y 
A///,/.^r.,^,  [luoo]  -2  cii.  ;jH5  ;    Ci)  I,.  J.  Ch.  725  ;  49  W.  1{. 
8  ;  H8  Tj.  T.  877. )     Lord  Justice  Moulton,  however,  e.\pressed 
a  contrary  opinion   in   (miiod  v.   A,.v//V,  [VM)]1K.B  at 
PI'.  8HH,  8H!).     lint  if  a  decree  for  judicial   senaration' be 
oi'tained  before  judgment  the  husband   is  entitled  to  be 
-lischarged   from   the  action.     [CoHml  v.    /..■.s//,,  [19091   1 
K.  13.  880;  78  L.  -7.  K.  15.  095;  100  L.  T.  r,75.) 

Hence,  altIiouj,'h  a  plaintiff  nmy  now  sue  the  wife  alone,  if  he 
«i. hes,  for  any  lil.cl  or  slander  published  bv  ber  („«/.-,  p.  508)  it 
«ill  -fnerally  be  advisable  for  bini  to  sue  the  liushand  an  well  For 
11  I'o  sue  the  wife  alone,  he  can  only  obtain  execution  against  her 
^eparate  estat..  in  the  form  Krttled  by  the  Court  of  Appeal  in  Scott 
^-  -l/,./,v/,  20  ( ).  B.  i>.  at  p  l.i-J     57  L.  .J.  Q.  Ji.  43  ;  30  W.  Ii.  67  • 
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67  li.  T.  91U.  Moreover,  the  jiulKment  aKainitt  the  wife,  if  hiuxI 
alone,  will  releuHe  the  liuHbaml  (roai  ull  liftbility  for  the  Hume  tort ; 
the  vluintiir  fiiimot  procet'il  against  him  in  cuse  the  Bepttrato  pio- 
IHjrty  prove  insiirtiei»iil ;  whereus  if  he  join  both  huf'  ml  ami  wife 
aH  (lefondantH  on  his  writ,  he  can  obtain  judgment  agninHt the  wifen 
w^iMiiate  estate,  and  also  aKainst  the  husband  for  the  residue  of 
danuiRPJ"  and  costs  not  recovered  out  of  her  separate  estate. 

When  husband  and  wife  are  belli  inmle  defendants,  they  must 

both  l>e  servou,  unless  the  Court  or  a  judj?e  shall  otherwise  order. 

(l)rder  IX.  r.  !J.)     Hut "  there  can  only  be  one  Defence  and  one  judj,'- 

raent."     (I'er  Roiuer,  L..I.,  hi  ll.numimt  v.  Kuif  ami  ui/i\  [ISK)!]  I 

K.  H.  at  p.  i«!»l.)     Hence,  if  either  husband  or  wife  pay  money  into 

court,  the  other  cannot  pleail  any  defence  denying  liability.     (H:  : 

Order  XXII.  r.  I.)     And  althouKh  in  the  case  of  a  wife's  ante-nuptial 

tort  there  is  an  express  provision  that,  as  between  her  and  lit  i 

husband,  her  separate  estate  shall  bt»  deemed  to  !«  primarily  liabif 

for  damages  and  costs  recovered  in  such  an  action,  there  is  no  hiidi 

provision  in  the  case  of  a  post-nuptial  tort.     Hence,  presumably,  I  lir 

ordinary  rule  applies ;  and  a  husband  who  has  had  to  pay  daniu;.  s 

out  of  liis  own  iM)ckct  tor  his  wife's  wonU  v. ill  have  no  remedy  our 

afiainst  her  separate  estate.     But  the  plMiolitl  nuiy,  of  cour.,e,  if  lu 

wil!,  enforce  his  joint  judgment  against  tiie  separaic  (iroporty  of  th. 

wifi',  and  not  against  the  husband.     (/■V/;,H'i..H  w  Vhnnnith  <iii,l 

irijV.  t>  (^  H.  2(>!t :  IH    L.  .T.  Q.  B.  !''2!t;    Imin  v.  liiitl.r  ami  iviu.l 

K.  \-    IJ.  ir)!t ;  -iJi   L.  J.  y.  li.  1 15  ;  Monix  v.  J-'ioimiii  ami  iiiir,  ;t 

I'.  1).  (55 ;   17  L.  .1.  1'  l>.  ^<:  A-  7'.t ;  27  W.  11.  ti2  ;  :•  t  L.  T.  125.)    It 

18  not  necessary  for  this  purpose  that  the  tiiistee     .f  her  marrinst 

.settlenient  should  be  made  parties  to  the  action.     {I.^.irg  v.  .hiihn^. 

C.  Ch.  D.  72H  ;   J(i  L.  .1.  Ch.  7«1  ;  2(i  \V.  II.  2(10.)     An  imiuiry  will  !«■ 

directed  to  ascertain  of  what   her  sepaiate  estate  consists,  and  m 

whom  it  is  vested,  as  in  CoUelt  v. />(>/, t «««*(,  11  Ch.  1).  f.H7;  10 

L.  T.  ;191 ;  and  on  such  inquiry  the  solicitor  to  the  trustees  will  !«■ 

bound  to  stat(!  their  names  and  to  produce  the  deed  of  settlement. 

(liiirxill  V.  Taiiiin;  l«i  Q.  B.  D.  1  ;  55  L.  .1.  Q.  B.  58;  58  L.  T.  ll.V 

For  all  liiiels  imhlished,  or  slanders  nttcrtd,  by  the  wite 
bt'ftm'  coverture,  her  husband  was  at  conunon  law  lialile  to 
the  full  extent.  But  now  his  liability  is  restricted  in  this 
resi)ect.  I5y  the  Married  Women's  Property  A.-t.  1hh2 
(45  A-  4(5  Vict.  c.  75),  s.  13,  "  A  woman,  after  her  niarria<;e, 
shall  continue  to  be  liable  in  respect  and  to  the  extent  of 
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her  HPpurntj'   proixTty   for  all  wrongs  committed  by  her 
Wfore  her  iimrriaKo,  and  she  umy  Iwj  Nued  for  any  Hiibility 
in  diimagen  or  otherwise  in  respect  of  any  siuh  wrong,  and 
all  sums  recovered  against  h«*r  in  respect  thereof,  or  for  any 
costs  relating  ther.to,  shall  he  payable  out  of  her  separate 
|»ro|>erty ;    and   as  U'tween   her  and  her  hnsbaiid,  unles , 
there  be  any  contract  between   th.  in   to  the  contrary,   hrr 
separate  pro|)erty  shall  be  deemed  to  l)e  primarily  liable  for 
all  such  wrongs,  and  for  all  damages  or  costs  recovered  in 
respct  thereof :  1  rovided  always,  that  nothing  in  this  Act 
shall  ojM'rate  to  increasi?  or  diminish  the  liability  of  any 
wonian  married  before  the  commencement  of  this  Act  for 
any  such  wrong,  except   us  to  any   separate  i)roperty   to 
whicljshenmy  become  entitled  by  virtue  of  this  Act,"  and 
to  which  she  would  not  have  been  entitled  for  her  separate 
use  luuler  the  Acts  hereby  repealed  or  otherwise,  if  this 
Act  had  !iot  passed." 

I'»y  sect.   11.    "A  husband  .shall  be  liable  for  all  wrongs 
counnitted  by  his  wife,  befor."  marriage,  to  the  extent  of  all 
property  whatsoever  belonging  to  her  which  he  shall  have 
anpnred  or  become  enftled  to  from  or  through  his  wife, 
after  deducting  therefrom  any  payments  made  by  him,  and 
any  sums  for   which  judgment  may   have  been   lm,„i   fid,- 
recovered  against  him  in  any  proce.'ding  at  law,  in  respect 
of  any  debts,  contracts  or  wrongs  for  or  in  respect  of  which 
Ins  wife  was  liabl..  b(>fore  her  .uarr:  .„e  as  afore.said,  but  he 
shall  not  he  liable  for  the  same  any  further  or  otherwise ; 
iind  any  court  in  which  a  bus)  and  shall  be  sued  for  any 
siuli   del)t  {sir)  shall  have  power  to  direct  anv  inquiry  or 
proceedings  which  it  may  think  proi)er  for  the  purpose  of 
uscertauiing  the  nature,  amount,  or  value  of  such  proj)erty. 
Provided  always,  that  nothing  in  this  Act  contained  shaU 
oi>erat«'  to  increase  or  diminish  the  liability  of  any  husband 
married  before  the  commencement   of  this   Act  for  or  in 
respect  of  any  such  liability  of  his  wife  as  aforesaid." 

By  sect.  15,  "  A  husband  and  wife  may  be  jointly  sued  in 
res|)ect  of  any  liability  incurred  by  the  wife  before  marriage 
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as  aforesaid,  if  the  (.laintiff  in    the  action  shall   seek   to 

estahlish  his  claim,  either  wholly  or  in  part,  against  hotli  of 

them ;  and  if  in  anv  such  action,  or  in  any  action  hrou«ht 

iu  respect  of  anv  such  liahility  against  the  hushand  alone,  it 

is  not  found  tliat  th..  husband  is  liable  in  respect  of  any 

property   of   the  wife  so  a.  .luired  by  him,  or  to  which  lu' 

shall    have  become  so  entitled  as  aforesaid,  he  shall  liave 

judgment  for    his  costs  of  defence,  whatever  may  be  the 

resuii  of  the  action   against  the  wife  if  jointly  sued  will. 

him ;    and  in    anv  such    action   against  husband  aiu.  wile 

jointlv.  if  it  appears  that  the   husband    is   liable    for  the 

dama-es  recovered,  or  any  part  thereof,  the  judgment  to 

the  extent  of  the  amount  for  which  the  husband  is  liable 

shall  b(>  a  joint  judgment  against  the  husband  personally 

and  against  the  wif.'  as  to  her  separate  property ;  and  a>  to 

the  residue,  if  anv,  of  such  damages,  the  judgment  sliall  Im. 

a  separate  judgment  against  the    wife  as  to   her  separate 

propertv  oulv." 

If  the  husband  di(>s  before  judgment  the  action  coiitiini.'s 

against  the  widow  ;  if,  however,  the  wife  dies  in  the  htetm..- 

of  her    husband    befor.'  judgment,  the  action  imni.Mli  .t.lv 

abates,  whether  it  was  for  a  post-nuptial  or  an  ante-m,|.tml 

t„rt  ( /;.//  'n„l  .mnihrrx.  Slorhr,  10 Q.  li.  D.  12l» ;  52  L.  J.  g.  1-. 

4<) ;  17  \j.  l".  i>'n\,  unless  he  himself  joined  in  or  autlioiiM  d 

it   '  If   thev  i)e  divorced,  the  wife  must  be  sued  alone  ;  tlu' 

husband  is  r.  h>ased  from  all  liability,  even  though  the  wonls 

complained  of  W(>re  published  before  the  divorce.     ((„/„/  v. 

l>o,r,ll  owl  onntl.r,  17  V.  B.  N.  S.  74:5 ;  :U  L.  .1.  C  T-  l'''^  ■ 

10  .lur.  N.  S.  1-255  ;  1:5  W.  H-  150  ;  H  1-  T.  -121.)     So.  .t 

the  wife   has  before  action  obtained  a   judicial  separation 

(•>()  .^  21  Vict.  c.  H5,  ss.  25.  2('.),  or  a  protection  order  Mill 

iu  force  (sect.  21).     Hut  if  the  husband  and  wife  voluiitari  y 

live  apart  under  a  sei)aration  deed,  the  common  law  ink' 

prevails  ;  the  husband  is  liable  for  her  misconduct  aiul  nui.v 

be  joined  as  a  defendant.     (//'<"/  v.  Ihisror  ,1  */.r.,  5  ('.  .V  I . 

4H5;  2  L.  -1.  ('.  V.  101  ;   "/"/  v.   VVc'  Mih;    I'Mi.hiu.i  (  •*- 

pmiy  ><n<l  olhrs,  (l'.»Ol)  17  Times  L.  U.  720.) 


A  married  woman  will  be  held  criminally  liable  for  a  libel 
which  she  has  published.  (/?.  v.  Mun,  (Wlilr,  3  B  &  Aid 
K57.)  Her  coverture  will,  it  seems,  [)e  no  defence  to  an 
indictment  for  a  misdemeanour.  ,7;.  v.  Ituimm,  1  8alk. 
384;  II.  V.  Cnise  ami  M„n,  his  iri/r,  2  Moo.  C.  C  53-8 
C.&P.  541.)  ^.   y^.   oo,  a 

Illtaitrations, 

Tho  Plainfiff  Hu,..l  Orchard  and  ln«  wifo  for  slanderous  words  ;  tl.o  jury 
lound  that  Orchard  had  .spoken  tho  words,  but  not  Mrs.  Orchanl.  Judg- 
ment aga.nst  the  husband.  It  was  moved  in  arr^.t  of  judgment  that  tho 
.<l>eak.ng  of  ho  words  could  not  be  u  joint  act,  and  that  if  the  hu.sband 
none  uttered  them,  the  wife  oujjht  never  to  have  been  made  a  party  to 
he  a,hon  Hut  ,t  was  held  that  thi.s  defect  was  cure.1  by  the  verdict.'and 
Ihut  tho  plaintiff  was  entitled  to  retain  hi,  judgment. 

liurchrr  v.  Orchard  vt  ux.,  (1052)  Style,  349. 

''"t8ee.S«i7/(i«f«  MJ-.  v.  Kincond  e<  iij:.,  (17()1)  2  WiU  '>"7 
Mr..  Harwood  slandenxl  Mrs.  White;  wherefore  White  and  wit"  sued 
Ilaiwood  .iml  w.te.  Pending  action,  Ilarwood  died,  and  his  widow  re- 
married 11,0  Court  was  very  much  pu/..l.,l,  an.I  gave  no  judgment, 
npimrently,  though  inelm.ng  to  think  that  the  writ  abated.  I  We  think  it 
«uuld  now  depend  on  whether  tho  widow  hod  anv  proper* v  at  the  date  of 
her  .econd  marriage  ;  if  .so,  the  second  husband  coul.l  be"  added  as  a  co- 
iletendant,  or  the  action  might  pro<.eod  again.st  her  alone  ;  if  „„t  it 
w.MiUl  certainly   l)e  of  but  litlb.  use  continuing  it.  | 

Whil,:  ct  ux.  V.  Ilanrood  vt  ii.r.,  (1018)  Style,  l:i8  :    Vin.  Abr. 

"  Baron  and  Feme,"  A. a. 

Mr.=.  Clayworth  slandered  the  plaintitT,  who  recovered   t(U.  damages  and 

ee^ts  again.st  her  and  her  husband,  and  took  her  in  execution  und.r  a  ca  m 

Ihetourt  refiLsed  to  discharge  her  out  of  the  eustodv  of  the  .sheriff  without 

til"  clearest  proof  that  she  had  no  separate  property. 

Ffrgusnn  v.  Clm/uorlh  and  wifo,  0  Q.  B    269  •     I'i  I     J    Q    B 
:!29;    8Jur.  TOO;    2D.  &  L.  10.5.  '  '  "  •    <■      • 

But  now  see  Drnymll  v.  Ilnrrisoii.  17  Q.  B    D    H7  •    M  \V    « 
546.  •  ,  '<  .  11. 

2.  hifinih. 

An  infant  may  bring  an  action  of  libel  or  slander.  He 
may  trade  and  may  therefore  have  an  action  of  slander  for 
words  which  would  damage  him  in  his  trade.  (/(//,/  v 
/.'W,/».s.„,  (1827)  5  L.  J.  K.  B.  (Old  S.)  2(i5.)  A.s  to  u  dmrge 
of  crime,  see  m,l.;  )>.  m.  An  infant  sues  bv  bis  n.'xt  friend, 
wiu)  IS  jiersonally  lia])le  for  the  costs  of  the  suit  [Calni  v 
( "/'.'/,  25  W.  B.  528) ;  but  security  for  costs  u  ill   not  be 
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reqiiireil  from  him,  Ifst  the  infant  should  lose  his  rights 
altogether.  (V.Uoirx  v.  lUmrU,  1  Keen,  11*.).)  Any  money 
ret'0\(<red  in  the  action  shall  not  be  paid  to  the  infant  or 
his  next  friend,  unless  the  Court  or  a  judge  shall  so  direct, 
but  shall  l>e  paid  to  the  Public  Trustee  and  held  by  him  in 
trust  for  the  infant,  subject  to  the  control  of  the  Court. 
(Order  XXII.  r.  10.)  An  infant  defends  by  a  guardian  -(./ 
litnu.  (See  Order  XVI.  rr.  IH.  lU,  21 ;  Order  XIII.  r.  1 ; 
and  Order  LV.  r.  27.)  A  guardian  ,ul  lilmi  will  not  hv 
ordered  to  pay  costs,  unless  he  has  been  guilty  of  gross 
misconduct.     {Monjaii  v.   Mimjoii,   12  L.  T.  T.M);   11  -lur. 

N.  S.  2!;'^.t 

The  infancy  of  the  defendant  is  no  defence  to  an  action 
of  libel  or  slander.  In  Dr/rirs  v.  Ihn-ir>i,  H  Dowl.  ()2'.».  tli" 
defendant,  a  lad  of  tifteen,  was  imjjrisoned  for  default  in 
l)ayment  of  damages  and  costs  for  a  slander. 

An  infant  will  also  l)e  criminally  liable  for  any  libel,  if  lio 
be  above  the  age  of  fourteen.  If  he  be  under  fourteen,  hut 
above  seven,  he  might  possibly  be  found  guilty  of  a  V\M,  if 
evidence  were  given  of  a  disposition  prematurely  wicked. 
But  more  than  the  proof  of  malice  ordinarily  given  in  cases 
of  privilege  would  i)robal)ly  be  recpiired. 

That  an  infant  has  been  defamed  gives  liis  parents  no  ri;,'it  of 
action,  unless  in  some  very  exceptional  case  it  deprives  the  parent  of 
services  which  the  infant  formerly  rendered,  in  which  case  an  action 
on  the  case  may  lie  for  the  special  damage  thus  wrongfully  inthcted, 
provided  it  be  the  natural  and  probable  consecpience  of  the  .lefcn- 
danfs  words.  (See  i><ist,  Master  and  Servant,  p.  58:1.)  \  child  will 
be  held  to  be  the  servant  of  its  parents,  provided  it  is  old  eiiniij;h  to 
be  capable  of  renderin-  them  any  act  of  service.  (Di.ron  v.  H'H,  5 
Maule  &  S.  198;  Hull  v.  Hollandrr,  4  15.  &  C  OOO ;  7  D.  &  !!■  1^3; 
Emus  v.  Walton,  L.  R.  2  C.  P.  (iir. ;  15  W.  li.  1062.) 

;}.  I.iitiitilis. 

It  is  almost  inconceivable  tiiat  an  admitted  lunatic  sliouM 
Ijring  an  action  of  liliel  or  slander,  lint,  should  suili  an 
event  happen,  lie  ought  to  sue  iiy  his  ne.\t  friend,  if  lu'  Iws 
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•4.   Iliiiilritjih. 
An    undischarged    bankrupt    may    sue    fo-    and    recover 

-J's  for  a  personal   wrong,  such  as  libel  os^u^^^ 
ther  committed   before  or  .luring  his  bankruptcv ;   ad 
:"'"'->';'J-    will    not    pass    to    his   trustee.      ,    .,;/.; 
'"""■'/'■,   (LS51)    (    Ir    ('    I      I'    or-.      /•  ■ 

Zr   H  f'^'   ^<nV.  M.  OS.  :  ns    L.T.7:!.):and 

^'-   nght  ,>f  action  is  not  assignable!  ,l;,..,„  v  "y^ j,; 
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Sir  AVm.  Jones.  215) ;  and  the  trustee  cannot  interfere. 
"  \ssignees  can  maintain  no  action  for  libel,  althonfih 
the  injury  occasioned  thereby  to  the  man's  reputation  may 
have  been  the  sole  cause  of  his  bankruptcy."  (ler  Alder- 
son,  B..  in  lfo,ronl  v.  Cro.lhn;  H  M.  A"  W.  at  p.  ;U»4.) 
The  defendant  is  not  entitled  to  security  for  costs.  ( l.h'>,hs 
V.  l>.urs„„,  1(1  Q.  B.  1).  WH;  ^r.  L.  J.  Q.  B.  1:54; 
U  W  B  240;  C'U  v.  1 1 7/- //<../..  24  Q.  K  D. 
r,r,8.  r,<»  L.  J.  Q.  B.  :J2'.) ;  3H  W.  L  584;  (Vi  L.  T.  (',75.) 
Xoit'her  the  bankruptcy  of  the  plaintiff  nor  that  of  tlie 
d.>fendant  is  anv  def-nce  to  the  action.  If  a  plamtif^  hkes 
t,)  sue  an  insolvent  defendant  for  uidiciuidated  damages,  he 
nuiy  do  so. 

5.  Ilroiriis. 
If  receivers,  apiuiinted  bv  the  Court  in  nn  administration 
suit  to  carry  on  a  gazette,  publish  a  libei  therein,  they  are 
of  course  personally  liable  for  damage,  and  costs.  Ilio 
damages,  it  would  seem,  may  be  paid  out  of  the  estate.  Imt 
not  the  costs;  those  the  receivers  must  pay  out  of  then-  own 
pocket.  {Stnhh^  V.  M<nsh.  15  L.  T.  812.)  So  in  .\uien.ii. 
i  M.i  rtru  V.  \<n,  Srinud;  4  Baige.  47«.>.)  Leave  to  sue  a 
receiver  must  be  obtained  from  +lie  Court  before  action. 

('».  H.nriitiirn  <iii<l  Aihiiiiii!<li-iitiirs. 
The  maxim  <iitl«  i>,'rs„H'ilix  iinn  jwrsoiiti  umi\.iir  a)il>lios 
to  all  actions  of  libel  and  slander.  If.  therefore,  cither 
partv  die  before  y(>r.lict,  the  action  is  at  an  end.  "  There 
shall  be  no  abatement  by  reason  of  the  death  of  either 
partv  between  the  verdict  or  iinding  of  the  issues  of  fact 
and"  the  judgment,  but  judgment  may  in  such  case  be 
entered,  notwithstanding  the  death."     (Order  XVII.  r.l; 

VnUun-  v.   Cxhru,  2  P..  »V   Ad.    m\.)     But  if  interlo.ntoiy 
judgment  be  signed  and  a  writ  of  inquiry  issue,  and  then 

plarntitV  die,  hnal  judgment  cannot  be  entered,     (S  \-  !• 

^Vill  III  c   11,  s.  ('•;  Inhntil  \.  r/wm/imy/.s,  4  Taunt.  !^«4; 

and  see  'linnirr  v.  Ia;,,,,,  15  Q.  B.  D.  DOS ;  54  L.  .1.  (I  B. 
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421;  33  WR.  (595;  53  L.  T.  801.,     If,  however,  verdict 
and  final  judgment  lias  once  been  entered  in  the  phiintifT's 
favour,  and  then  phiintiff  dies  and  .h-fendant  anneals   the 
action  will  not  aimte;  but  the  executors  or  administrators 
0  the  late  plaintiff  may  appear  as  respondei-ts  to  the  a.>p."al 
{liri/rmss  y.  (inint  aiitl  otlnrs,  4  ('.  T.  D   40  •  47  L     J    (j    B 
070 ;  27  W.  11.  87  ;  30  L.  T.  018.,    So  in  America.'  \Ll 
.,or,ly.  Lnnnn,  24  N.  Y.  20.)     So  if  either  partv  die   after 
linal  judgment,  execution  can  issueunderOr  ler  XLII  r  23 
If  the  plaintiff  die  before  trial  his  executor  mav  obtain  an 
0  ler  for  payment  out  of  money  paid  into  Court  bv  defen- 
daiit.     (MojriiYll  v.  risrount  W„h,l,ii,  [l!»(,7]  1  K   B  '•>74  •  1(\ 
L.J.  K.  B.  103;  OfJ  L.  T.  4.,  "  "     ' 

Au  action  on  the  case  for  words  causing  special  damage 

siivh  as  an  action  for  slander  of  titl..,  survives  to  the  plain- 

titt  s  executor  if  and  so  far  as  damage  can  be  shown  to 

u'   plamt.fi  H   estate.     {Ilutrhord   v.    Mn,r   a„J   utlnrs     18 

fr'-'^J^'"''^-   J-Q-13.  307:30  W.   li.  570 ;  50 
u.  1.  ()02., 


7.  'I'nistiYs. 

Actions  for  libel  or  slander  may  be  brought  bvor  against 
rnstees  as  such  Thus  the  trustees  of  .  charitv  ma;  sue 
p.ntly  or  a  1, 1, el  charging  them  with  not  properlva.ln'.inis- 
.■-■mg  the  funds  of  the  charity.  (/;„„//,  v.  Ihisro.^^  Q  J>,  J) 
^%;25W.  It.  838.,  So.  too,  they  may  as  a  bo.K  take 
cinnuial  proceedings.  ,  /',  y.  ilnUi,,,  1  Sess.  ('as.  257",  \n 
|H'Uo.i  may  be  brouglrt  ,.  .t  trustees  for  pubiishing'a  libel 
'"the  performance  of  .  :,uies  as  trustees.     (Martin  ,nul 

,^.';;:f'V /::'''''  """"""/"'""/"■'•,  (1804)  K,  Times 
all'  ■  ;  t  '  "^'^^■■^i'^'Per  vested  in  trustees  contain 
I'W.  the  trustees  are  p.^rsonally  liable  m  damages 
i/-/'/.'"^-  V.  //.//  .,./  ,„l„r.,  ,1804)  10  Times  L.  1{.  400 
''»';.  1>.  170,,  though  they  may  c-lai,n  an  indemnitv  from' 
^^ynM,uyi,.,n,.,ru,.  (/./«./,.  V.  /V/.A,r  „.,/„//..,.,•,  i^oi , 
;;;;j:;;,^;;^-«^*'=^''^V.B.413;84L.T.421;17Times 
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Illii^lralioiis. 
A  rharitv  lir..r  As  i^l.-a,!,   «:i^   man  .j;,,!   I,y  a  ImxIv  of  tr.l.st.e.,  .■i=l.t   in 
numh.r.     A  lil...ll,.us  l.lt.r  w;l-.  ,M.l.li.sl,o,l  in  th.-  tyMrrwh  ChromcU:  ii„- 
i.utin-  tn  ll.r  liu-lr.s  .ni-.on.lurt   in  llir  .n:u.;i;,'.'n.rut  of  till*  lun.N  o(  U,., 

rlMiirv.     Tl>,.  .1^,1   l.n-)...s  s I   Ih..  |i...|Mi'l-"'  "f  11...  pai-r  .n J.mi.I 

action'    f..r    tl..>    lib.l.      H'J'L    <l.at     (l.-'V    won-    .Mnimwriv  1    m>    to    .1..    L.v 
Onlcr  XVI    r.  1  ;    allhoiii.'h  '■  I""'  tin.  Jmli.aturo  Art  it  would  nrvof  luv,. 

1 u  allow,.!.     Th-  jniv  h  r,      .     .■lu.n...l  a    hv^U^  v.r.liot  for  tin-  plainlill-. 

,lalna^'..s   Ills.,  tin'  Couit  of  .\|.|'-al  ■•.-•iH.'.l.  on  Ihr  motion  ot  tin'  .l.-f,.„.l  .nt. 
to  (listnili  tho  viTdict. 

Jluolh  ami  ulhrrs  V.  lirisc.,.:  (1877)  2  Q.  Ji.  D.   I'J«  :    '-i'  ^»  •  '. 

U'tU 

\  ni.wspaprr,  which  was  .•aiii.'d  on  to  pn.tr,-t  the  intorcst-^  of  tin-  nnn,!.,,. 
of  a  trade  union,  was  ro^-istond  in  tho  nam...  of  tho  trn^tocs  ..f  tho  fr,,!,. 
union  as  tho  pi-opiiotors.  A  lil.ol  upon  tho  phiintilf  was  puhh-^hod  n,  tl.o 
nowspapor,  and  ho  hiouuhl  an  aotion  a-ain-t  tho  t.-u,te..>.  H  ^;^-  '''''I 
that  thongh  tho  trn.toos  had  not  authorisod  tho  pul.lioation  ol  Ihy  1,  ,,1. 
vet,  a.stho  pioporfv  of  tho  now.papor  was  vostod  m  thom.  thoy  w.iv  hal.l,  : 
and  that  thov  woio  onlilhd  to  U-  indonniiliod  out  of  tho  funds  ol  il„. 
union,  as  U.o'oaiivin-  on  of   th w.papoi-  was  nol    i.lh-a    rir.-s. 


l.i„nhr    \.     I';i'l,<r    ,i,.-l    <'tl,,r...    diMH)     70    '..    J.    K.     I! 

W.  1!.   Il:l  ;    1^1  I-.  T.  V2l  :    17  Tinns  L.  li.  'Jill. 
Jiapl.iiiH  V.   //'(//  "«'/  o/Aors  (IH'.M)    10  Timos  I,.   1!. 

p.   170. 


iiltf,;     111 


Itjii.   (ttiff. 


S,     .l//-)/.s-. 

An  iilifii  frii'iid  residing'  nbroad  may  sno  in  KuMlaiid  tor 
a  lil>el  or  slandor  publisliHl  of  him  in  Kn^'land.  (/Vso/,/  v. 
A,,„r,s,-».  ('.  l'.in^^  N.  C.  '.»(» ;  5  Scott,  lis.)  The  doi.ii.il  of 
the  plaintitV  ov  tlif  dcffiidaiit  is  not  th.'  test  of  jnrisili.tiim. 
(See  ix'st,  \>.  C.OC.i  lint  any  i>laintift'  whose  ordinav)  pliU'- 
of  resid.'iu-t'  is  not  in  tlio  I'.rilish  Ish's,  will,  as  a  nilr.  l,o 
ordered  to  ^ive  Mriirity  for  eosts,  unless  lie  either  liii>  rml 
m-operty  within  jiirisdietion  availahle  in  execution,  oi  i-  c'- 
plaintitip  with  others  resident  in  Kn^dand.  (Order  1 AV.  r. 
C,  a;  :51  ^-  :>'i  Vict.  c.  54.  s.  5.1 

Any  one  who  at  date  of  writ  was  an  alien  enemy  or  miv 
one  who  adheres  to  the  Kin^r's  enemies,  whether  an  itlun 
or  a  r.ritish  subject,  cannot  bring  an  action  in  tlie  (  ..nrt- 
of  this  country.  {S.tlhi-hiiuls  Sonili  .U'rir.iii  llij.  ('"■■  l.i''- 
V.  /-'/Wi./-.  il'-ifili  Is  'riiii'S  L.  15.  IK'-.i 

Kvery  foreigner  within  jurisdiction,  for  however  shmt  a 
time,  owes  the  King  allt>giunce  during  his  stay  and  is  >ub- 


jr./Kxs. 
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ject  to  onr  laws.  He  will  be  liable,  therefore,  both  civilly 
and  criminally,  for  every  libel  imblished  within  the  juris- 
diction of  the  English  Courts  ;  he  will  also  b..  civilly  liable 
for  every  slander  uttered  within  .jurisdiction.  If,  however, 
he  has  left  England  befor«-  the  writ  is  issued,  the  i)laintilf 
will  have  great  dilliculty  in  obtaining  leave,  under  Order 
XL,  to  serve  notice  of  a  writ  abroad.  He  will  also  be 
liable  civilly  for  words  published  abroad,  whether  spoken  or 
written,  if  the  publication  of  such  words  is  either  a  tort  or 
a  crime  by  the  law  of  the  place  where  they  were  published, 
provided  he  is  now  within  jurisdiction  and  can  be  served 
with  a  writ.  (MorlnKlo  \.  l-'„i,trs,  [1H<>7]  2  Q.  U.  231;  (50 
L.  J.  Q.  B.  542  ;  45  W.  1{.  5t;5  ;  7C.  L.  T.  58H.)     And'  see 

ji'ist,   J).   ()0('>. 

lllnstnitioii:t. 

A  Trench  refugoo  in  England  wrote  a  stilted  poom  about  tlio  apotheosis 
uf  XapoU-on  IJuonapartt",  th.n  liist  consul  of  t\vi  Frencli  Hepublic,  sug- 
fe'i.sting  tli.-il  it  would  be  an  heroic  deed  to  assassinate  him.  JIo  was  hold 
unicnablo  to  the  ICiiglish  riiniinal  law,  altjiougli  the  libel  was  purely 
political,  affected  no  one  in  tho  Uritisli  Isles,  and  attacked  the  man  who 
was  England's  greatest  enemy  at  the  time.  The  jury  found  him  guilty  ; 
but  wai-  broke  out  iigain  between  England  and  Franco  soon  utt.»rwurds, 
and  no  sentence  was  ever  passed. 

H.  V.  Jean  PvltUr,  28  Howell's  St.  Tr.  bl7. 
Tho  defendant  out  of  jurisdiction  made  a  statement   in  the  nature  of 
-lander  of  title  to  tho  plaintiff's  ship.     Tho  Court   refused  to  allow  tho 
writ  to  be  served,  iJthough  the  ship  was  at  tho  time  within  jurisdiction. 
Caspy  V.  Arnolt,  2  C.  P.  D.  21  ;    40  L.  .].  C.  1'.  ;t  ;    25  \V    Jt 
i6  ;    ;!5  L.  T.   I2t. 
When)  words  spoken  out  of  tho  jurisdiction   indirectlv   caused   si.ecial 
damage  to  tho  plaintiff  within  the  jurisdiction,  tho  Court'refused  leave  to 
issue  a  writ  to   bo  serv.Hl  out  of  jurisdiction,  on  the  ground  that  sudi 
sp.cial   damage   was   not  an   "act  d(me "   within  jurisdiction,   wilhiii   thr 
iiiianing  of  the  former  Order  XT.  r.   1. 

ISree  v.  Jlarescuux,  7  Q.  B.  U.  4.31  ;    50  L.  J.  U.   li    070  •     '0 

W.  I{.  858  ;    44  L.  T.  044,  705. 
But  see  Tozii-r  ami  uifo  v.    I/<iirAin-),   15  Q.    1!.   D.  050,  080  ; 
55  L.  J.  Q.  B.   152  ;    34  W.   1{.  22:t  :    and  other  cases  ,  i(,d', 
post,  pp.  007,  008. 

W.  Mtistir  iiiid  Scrcdiit — I'liinijud  (tiid  Aiiiiit. 

If  a  servant  or  apprentice  be  libelled  or  slandered,  he  can 
of  course  sue  in  his  own  right.     In  some  cases  his  master 
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also  can  sue  in  an  action  on  the  case,  if  the  words  have 
directly  cansed  him  i)ecnniary  loss ;  »•.;/.,  if  the  servant  has 
been  arrested  and  the  master  deprived  of  his  services  in 
consequence  of  the  defendant's  words ;  or  if  in  any  other 
way  the  natural  consecjuence  of  the  words  has  been  to 
injure  the  master  in  the  way  of  his  profession  or  trade. 
And  this  appears  to  be  the  law  whether  the  words  be 
actionable  /«■»•  s'  or  not.  (See  liidiutj  v.  Smith,  iihW, 
p.  106.) 

If  any  agent  or  servant  be  in  any  way  concerned  in 
writing,  printing,  publishing,  or  selling  a  libel,  he  will  be 
both  civilly  and  criminally  liable.  If  a  clerk  or  servant 
copy  a  libel  and  deliver  the  copy  he  has  made  to  a  third 
person,  he  will  be  liable  as  a  pul)li9her.  That  his  masttr 
or  employer  ordered  him  to  do  so,  will  be  no  defence. 
(Per  Wood,  15.,  in  Malounj  v.  lUnthij,  a  Camp.  210. i 
"  For  the  warrant  of  no  man,  not  even  of  the  Kinj,' 
himself,  can  excuse  the  doing  of  an  illegal  act;  for 
although  the  commanders  are  trespassers,  so  are  also  the 
persons  who  did  the  fact."  (/''*•  '"'•.  in  S,mh,  qui  tmi,  <lr. 
V.  (7/////  inid  oihrs,  (1C.93)  3  Lev.  352.)  The  agent  or 
servant  cannot  recover  any  contribution  from  his  enipUnir 
(M.miicothn-  v.  Si.aiii,  2  Sm.  L.  Cases  (11th  edn.),  iJ'.is ; 
8  T.  U.  18()) ;  and  any  previous  promise  to  indeniiiif.v 
him  against  the  consecjuences  of  the  publication,  or 
against  the  costs  of  an  action  brought  for  the  libel,  will 
be  void.     (See  cases  cited  oiilr,  p.  8.) 

But  it  will  be  a  defence  if  the  agent  or  servant  can 
satisfy  the  jury  that  he  never  read  the  paper  he  delivered, 
and  was  wliolly  unaware  that  it  was  a  libel ;  <\'j.,  where  a 
postman  or  messenger  carries  a  sealed  letter,  of  the  contt-nts 
of  which  he  is  ignorant. 

So,  too,  a  servant  will  be  liable  tor  any  slander  uttered 
on  his  master's  behalf  and  by  his  master's  orders  :  but  here 
he  cannot  set  up  as  a  defence  that  he  did  not  know  his 
master's  orders  were  illegal ;  for  he  must  be  conscious  of 
what  he  himself  is  saying. 
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lUiiitratUmg, 

A  compositor  wa.s  onoo  l...I,l  cri.ainally  liul.lo  for  «.ttins  up  tho  tvpo  of 
a  l.b..    ;    .so  ,vu.s  u  man  who*,  l,usi„..ss  it  «;..  n.-rHv   "  t..  .h.,.  .lovu,  tho 

li.   V.    A'«.7/,  (1728)    1   Uarnaicl.   30 j. 

li.  V.  r/,r/-.  (17J8)  1  Uaiimnl.  ,1n|. 
A   porter    wl.o    i„    tho   rourso  of    busin.^s   .I-livvr.   p.^r.-,),   r„Mtai„i„p 
hUllou.    han.H..lls,    ,.s    not    lial.Io    i„    ao    aWio,,    ,.,■    Iil«,|    i,    .,.„„„    ,„    ,f 
i,L:iioraiil  of  Ih..  loiitintN  of  tho  parc.l. 

Dtiji  V.  Uriitm,  (is:t7)  o  ^M.  4  |(,,|,    _,, 

A  master  or  principal  will  he  liable  to  an  action,  if  false 
defamatory  words  1„.  spoken   or  pu])lished  l.v  his  servant 
or  agent  with  his  anthority  and  consent.      The  mere  fact 
tiiat  the  actual  i)uhlisher  was  the  servant  or  a-ent  of  the 
defendant  is  not  alone  sntHcient ;  for  authoritv"to  connnit 
an  unlawful  act  will  not  in  ^.-neral  be  presumed.     It  must 
i)f  further  proved  that  the  servant  or  agent  had  instruc- 
tions from  the  defendant  to   speak  or  publish   the  words 
complained  of,   or   else  that    in   so  doing  1...  was  actin" 
witinn  the  general  scope  of  his  employment.     In  ( 'itiznis' 
LihAssitniihrr,,.,  /,/,/.  V.  Jlrnini,  [V.Ku]  A   C  4'2.')  •  78  L    I 
P.  V.  102  ;  ..)()  L.  T.  im  ;  20  Times  L.  R.  41.7,  tlu'  .Judinal 
Committee  of  the  Privy  Council  held  that  the  scope  of  a 
servant's  authority  is  the  same  thing  as  the  scoi)e  of  his 
employment. 

The  instructions  may  l,o  either  c-xpress  or  implied.      Tlie  pro- 
pnetor  „f  a  newspaper  is  l.oth  civilly  an.l  criiniiiallv  responsible  for 
wlutever  appears  in  it.s  colmmis,  althoush    tlie  pnl.llcation  mav 
liave  been  made  without  his  knowledge  and  in  his  absence.     For 
he  must  be  taken  to  have  ordered  bis  .servants  to  print  and  publi.sh 
^vlHltever   the  editor   might   send   them   for   that  purpose.      Tho 
Pjopnetor  trusts  to  the  discretion  of  tho  editor  to  e.vclude  all  that  is 
I'bfcllous ;  if  the  editor  fails  in  his  duty,  still  the  paper  and  all  its 
contents  will  be  printed  and  published  by  the  proprietor's  servants 
by  virtue  of  his  general  orders.      So,  if  a  master-printer  has  con- 
tracted to  print  a  magazine,  he  will  be  liable  for  anv  libel  that  may 
appear  m  any  number  printed  at  bis  office.      So,  every  bookseller 
must  be  taken  to  have  told  his  shopmen  to  sell  whatever  books  or 
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pamphletH  are  in  his  Hhop  for  sale ;  if  any  one  contain  lilwllous 
mutter,  the  bookneller  is  {prim,; jwi,-  iit  uH  events)  liable  for  itx 
puMitalion  l.y  Iuh  Hervunt  l.y  re.is.jn  of  Huch  Rcneral  inHtruetionH. 
lint  where  ii  muster  employs  a  i-lerk  or  numager  to  conduct  his 
general  l-usiness  coneaponiUuice,  uiul  lie  thinks  it  is  to  the  interest 
of  his  master  to  insert  liliellouH  words  in  his  master's  letters,  tlio 
master  will  be  li.il.le.  (rUi:,;,H'  l.ik  .U»>mim:'  Co.,  l.hl.  v.  llroirn, 
[V.m\  A.  C.  42;J;  7!J  h.  J.  V.  C.  10-2;  !H)  L.  T.  T.W:  '2.0  Tiiius 
L.  1{.  1!»7.) 

Althoiif,'!!  ill*'  master  has  not  authorist'd  th.'  act  of 
the  hervant,  still  if  it  was  done  for  his  luaielit  and  on  liis 
behalf,  he  may  snhsecinently  nitify  it.  (hniiis  rntihuhlim 
priori  imiiddto  miiiipantlttr.  But  "  in  order  that  tlieic 
may  i»e  a  valid  ratilieation,  tliere  must  l>e  both  a  knowled;''' 
of  the  fact  to  he  ratilied  and  an  intention  to  ratif-  t.' 
(Per  KeatiiiK.  •).,  in  Hilirartls  v.  Loii<li>ii  .('  .V.  II.  /.'/,  <'«■, 
L.  II.  5  f.  P.  4-l'.t.)  The  master  must  do  something'  more 
than  merely  stand  hy  and  let  the  servant  ai-t.  Non- 
intervention is  not  ratitieation.  {Moon  v.  Toinrs,  (IHCIM 
8  C.  13.  N.  S.  (ill  ;  HV.s/«;/  v.  llnnKin  oitil  niiolhr,  (1H57)  27 
L.  .1.  Ex.  57.) 
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lUngtratioiin. 

At  11  mooting  of  a  Imur.l  i>t'  t;uaidiiiiis,  ut  wliich  roportiT.t  wore  i.iv 
til,,  .■liuiniiiiu  uiaao  a  stut.uiioiit  io(l.-<liii!,'  on  tlio  pluiiitiir,  and  :ul.lr.l 
luii  gluil  {j.M.tl.'in.  11  ot  tl.o  Pn-.-'.s  arv  iu  the  r.H.i.i  ami  1  liopo  they  will 
notiro  ot  it  ;  pul.li.itv  sh.ml.l  !"■  f-'iv.ii  to  tli.'  matlor."  A  io,».rt  a.. 
iivMy  appoarod  in  two  local  pap.'is.  I/M.  l)y  tlio  iiiaj..iity  of  ill.' 
chciiuT  Cliaiiilu.i'  (tl.no  ju.l-.'s  ai;aiiist  two)  that  tlion-  wan  soriio  .vni 
to  so  to  tho  jury  that  tli.'  aolViidaiit  had  oxpn'^>ly  authoriM.d  tli.'  pul 
tion  of  tho  allfgiHl  libol  in  the  n.  *r3pap.is. 

Parkca  v.  Prcacott  (ind  iinothi  r.  \,.  K.    .  Kx.   Ki'J 

105;    17  \\.  It.  77.'!  ;    i20  I,.  T.  .j:!7. 
.Set!  al.so  <'ht!/  v.    l'ii>i,h\  »(>   111.    U". 
Tariili-i/    V.    lihib'^!/,    2    liin-;.    X.    <'.     1^(7 
irodg.s,  JH  ;    7  (;.  &  1'.  :W5. 
Tim  d.,.f.'ndanfs  dau-htrr,  a  iiiiii.M-,  was  aulh.)iiso.l  to  make  .nil  lii- 
aiid  writo  his  goiural  lm..:.iiic.ss  l..|t.rs  ;    .-he  clios.-  to  in>.it  liholl.i.i-  ii 
i,i  ono  ifttor.     Th...  fathor  w:ls  li.ld  n..t   lialdo  for  th.-  wnMi-fiil  ;i.  I  . 
daughtor,  in  tho  ab.souoo  of  any  iliroct   instrn(ti..iis. 

Harding    v.    Orrrniii;>.    (IHH)    H    Taunt..     IJ  ;      1    Moo,:: 
Holt,  N.  P.  631. 


2    .'^(•olt,    012 
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Corporation  of  Olatgow  v.  hiddrll.  (If.  L.)  fl!)|i]  \V.  N.  71. 
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'VIS  rr;,-iiliii|y  priiil"  (I  /V.mc 
Jiri'iiiuiii!,'  111.'  illii-l rations.  ( )ii.< 
l.u.turr.      .MoyuH   wivt   liel.l   lial>l.>   I 


•«  iMi  it)  liiciiHi-  it  wa.s  ii'riri'"!  ( 


i»J  ;  !MI  I..  T.  T.J!)  ;  JO  Ti.ii.s  L.  It.  -197. 
s  .V„,,„:i„n  :  I, III  Ii;ti|  iiMtluMi;  to  .lo  with 
iiiiiiil..  T  i-.Milaiiii«l  a  lihi'lloiis  !ill^,.^M,.l.llio 

i.r   this   pi.liin-   (tli..ii«h   hi'   hail   ii.vit 


|>r.-.s.-,  which  hail  liicii  |.iiii|ii|  |,v  hi 


I)  ill  a  pill  111'  IIm 


ihli 


iivaiit ' 


Till 


It  itipanyiiig  Icttor- 
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IK  V.   /  riimi-  mill  Jluj/i  n. 
1  .Tur.  (JTI  ;    I  .\|.  A  Ji,',!,.    ( ,-»  :    -  N.  &  1-.   i.-.t  ■'\\'.\\,  l'\}\ 

Thi.  piop,i,.t„r  of  a  n.wspaprr  will  b«  hihl  liaMo  for  an  .niiil.nlal  -lip 
mail..  In    his  priiili.r's  i,,,,,,  i„  s,.tli,m'  up  ihi.  typo. 

S/„/,/„'<in/  V.    iVIiiliih.i:  I,.    K.   Id  (•!    I'.  .-.Iio  ;     ;;■>   r,    T     l(l> 

Aiul  lor  a  lihillous  ailvirtisi'iiunl  iiiscrtiil  l.v  tli-  '...litor  withoiil"  hi* 
Kimw'iilffi'. 

Ilarii^un  \.   I'.iii,-,-.   |    1".  \    J.'.   :,{;-  ■     :ij   f^    j    (•,  ,|^,  ^  j  ^yy 
Mnnhnn    V.    llii,hi.-   ,1    r„,,    (|i|(ii>)    ,    ].'     ,;,.-,    (,  ,j     „,"«,„',■) 
««/('.  p.   7,  ' 

Tho  proprietor  of  a  ii..«sp.ip,.r  in  America  ou  ■^>mv^  away  for  a  holiJav 
.  Nl-r-ssly  instniitisl  his  iw  ti,.^-  ,.,litor  t..  publish  iiothiai,'  c.xi  optional,  ,,i.,-- 
...iial  or  al.usiv,.,  ami  waruwl  him  .Mp^.ially  to  s.an  vny  particularly  ai,v 
■Htirh.  l.ri.UK'ht  in  l,y  U.,  who  was  ki.owi.  to  he  a  "smart"  writer  Ti;,. 
I. htm-  licnmttcj  ai.  article  of  JJ.'s  t.,  appear  which  loiilaineil  lil.ellous 
muter.  Jho  i.ropriitor  was  hehl  liahle,  though  the  pul.jication  was  nuuh. 
Ill  Ills  aliscnee  anil  without  his  kiinwle.1;,',,.. 

ihinn  V.  Uall,  I  Carter  (Imliana),  .'U.-,  ;     1  .Smith,  :iM8. 

Jliiff  V.  lU-nnilt.  I  .Sunil.  (N'ew  Vork)   1J(>. 

Ciiilis   V.    ViiMiy.   a   (_iray    (72   M:t.ss.),   L>(i|. 

Aiii/nH  V.   M'c//.«.  7  .Tohus,  (X.-w  York)  JOO. 
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.\  iiiiistcr  or  jirincipsil  is  c-iiininally  lial)l.>  for  any  lii.el 
|'iil)li.sli<'(l  l)y  his  sfiviint  or  a<,'.'iit  with  his  autlioritv  or 
lon.sciit.  At  coiiimoii  hiw  he  was  i-rimiually  liahlc  for  siu-h 
IiIm-I.  (.veil  althonf,'li  he  had  no  knowlclgf  of  it,  if  iiis  scr- 
\uiit  was  attiiif,'  in  inirsnaiu-c  of  goncral  orders.  Whoiifvcr 
iin  (.inploycr  was  t-ivilly  lial)!..  for  a  lib.d  piiblislu'd  l.y  his 
siTvaiits,  ho  was,  hi'fort-  J.ord  Cainphtdrs  Act,  criiiiinallv 
lial'le  also.  ]}i,t  now  l)y  sort.  7  of  thtit  Act  (0  A-  7  Vict. 
c.  lICi,  It  is  enacted  "that  wliensoever,  upon  tiie  trial  of 
u!!y  indictment  or  informati„ii  fur  the  piihlicatiuii  of  a  lil^d, 
"Hder  the  plea  of  'Not  (iuilty,'  evidence  shall  have  been 
given  which  shall  establish  a  i»resuuiptive  case  of  publication 
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against  the  deft'iHliint  by  tin'  mt  of  any  otln-r  prson  l»y 
bin  autliority,  it  hIiuII  !•<•  n)Ui|M'ttnt  to  siicli  dcfendaut  to 
prove  tliat  siuli  pultlinitioM  was  iiiiide  wUlioiit  liisiintliority, 
consent,  or  l<no\vl«'(lKe,  antl  that  the  said  puliliiation  did  not 
arise  from  want  of  due  eare  or  caution  on  his  part."  Heme 
the  proprietor  of  a  newspaper  is  no  lonjjer  criminally  liahle 
for  a  lihel  s\hich  has  appeared  in  it  withont  his  knowledge 
or  ••onseiit,  merely  iMcause  he  has  given  the  editor  a 
general  anthority  to  insert  what  he  thinks  lit  therein.  (/.'. 
V.  UuUmmk  ami  i.///,/s,  :J  (^  15.  J).  CO;  47  !>.  J.  Q.  V,.  :J5  ; 
4Q.  B.  1).  12;  4H  l...\Al  B.  lia.) 

Till'  d.  iViiilaiit  ki'jit  11  iKiiiii.liU't  .-lii>|)  ;  >Ii.'  was  sii  k  anil  iip-tiirs  in 
bitl  ;  a  lil"l  wxs  lii.iin;lit  into  tlm  .slm|i  wltliuut  Ini  kii<>wli'<lKi',  ami  .-iil.- 
Bic|uiiitly  sold  liy  li'i'  wiTViiat  i)n  lu-r  iuiouiit.  She  wa-  Infill  ci  iiiiiiially 
liultli-  tor  til.'  art  of  h.r  ■•..ivaiit,  on  llio  f,'ioun<l  llial  '"IIh'  law  [.ri'siinin 
tlial  till'  iiia.-tiT  is  ai(|uaintisl  with  what  lii»  M'nanI  ilois  ui  tin'  rouir 
of  liis  busiiii'sa." 

/{.  V.  DuM.  2  St-ss.  fiw.  ;t;i. 

\nll.i  Canp,  Fitzg.    J"  ;     1    Itainanl.    K.    li.   MM. 
I  Itnt  it  is  iliiuhtful  if  later  jud^is  woiilil  have  lirrii  so  ~tiiit  :    llif  -ii  l>- 
nrss    upstairs    would    surely    have    Ix-en    hi'ld    an    excMi«e,    lAull    l"fori-    tln^ 
0  ill  1  Vict.  c.  'JO,  s.  7,  be<ame  law.     Sen 

//.  V.  Almxn.  r,  Kin  r.  Mm.  | 
A  lilitd  wiLs  |nil>li-hed  in  a  London  newspapir.  Tin:  Mmiihiii  Jminiiit. 
At  the  time  of  puliliiiitioii,  .\!i  '•  ;  h.  on'  i>r  th.'  pioin  it-tor-,  w.is  awn 
ill  in  Wuriestershire,  in  no  way  iiiti  .  leiinp  with  thi^  cundni  I  ol  the  |i,[!i'i. 
which  w;u  managed  iiitirely  hy  .Vhxaniler.  I.onl  Tenterden  ilinsteil  the 
jury  to  find  <iutch  K»'l'.''i  "i>  ''"'  l-'iound  that  it  w.i>  with  hi-  c.ipital  tli.iL 
the  paper  wa*  carried  on,  that  he  ilerived  prolit  from  its  sale,  and  that  In' 
had  sehcted  the  editor  wlm  had  actually  inserted  the  lil..  1.  I.ord  Tciit' id.n 
th«  next  day  ailmitled  (at  p.  IDH)  that  some  possihli!  c:ise  mi;.'ht  eei  in  in 
which  till"  proprietor  of  a  newspaper  mi>;ht  he  held  not  criminally  an>wc  i- 
uUe  for  a  lihel  which  had  appeared  in  it.  (Jiitch  was  conviitel,  lint  -ul- 
scijucntly  dijcliarged  on  his  own  ric(ij.'ni/.aiic. 

It.  V.  tliitvh.  Fiihrr.  iitid  Ah  rniiil,  r.  .Mm.  *  Mai.    liill. 

J{.   V.    Wiilirr,  :•.   Ksp.    Jl. 

And  s<v  Alliir)ii-i/-(ir)iriiil  \.  Si<l(l<,n.  1  Vr.  Ac  .1.  J  JO. 
Thii  defendant  told  the  editor  of  a  newspaper  .several  i;ood  stories  au-ain^t 
the  Kuv.  J.  K.,  and  asked  him  to  "show  -Mr.  K.  up;  "  and  the  edit.i 
SiuhseiiUcntly  pulilislnd  the  >nli.stance  of  them  iu  the  paper,  .iiid  the  ilef-  n- 
ilaiil.  re:ul  it  and  e.xpnssis!  his  upprina!  :  this  was  ii.dd  'i  pidilicatioii  \.v 
thii  defendant,  although  the  editor  knew  <>f  the  facts  fn.ni  other  quarlii-- 
lu  well. 

R.  V.  Cooper,  8  U.  U.  5:i:}  ;     15  I..  J.  U-    H.  200. 


M.isTK/t  .i.\h  s^:/ly.^\r.  ^9 

Th«  dof..,„|„„,,  »,,„.  „,.  proprio...rM  .rf  tho  PorUmo..th  Time,  «»rf  ,Va,.«| 

lilM.l  ».is  r,.,.,(...l  ,„   ,(,..  p,-,p..r  l.y  Or....,,   w,t|,.,„(   ,|„.  .,„,r...s  authority 
or.,....,.,,,     ...^  J.,,,,      ,i      ,.,,  „  ,„,,.,,   ,.,  ^.„,„^.  _^^,,  .^^^,   ^,_^    _,^^^^^^     - 

..r  ..,".,.  .1.,.  ......  ._..,..,n...,i,...  ,„•  «  *    T   Vi,,.   ,..   .Hi.  ,.   T,  ,h..  l,b..I  :. 

.(^    .  .  a  .,...t..,..  ,„..„,„  ju,,  «„„„,.,,  ,„..  p,..,li..,...i,„.  an...  fro,,,  an v  want 

:;"  ;""'.'•""  .;"'."'•■"   1-  ■    '•>•  ^'-ll--.  .1.,  .li...o„,i,.,-,  ,hat  tho 

.  .H  .  a    .lop,.Hn.,„,  .,,  ,  ,..  ,.,.«,,, ,,  „„,  ,.i,.,„  ,,.  „  ,„„  ,.^^,^^„.  ^_^  _^  ^_^ 

H..    n.t  .l,..s  .,,  1...  ,n,..rl...|  ,n  it,  ,„„«(  h-  tak-..  f.,  hav-  .■„n>..nt.-.l  to  tho 
■-"''.'-.-'.  "f  ♦'■.•  Iil...l   l.y  hi..,:     ,ha.   «  *   7  Vi...   ...   .«•.,   .    7.  1 1.1  n." 

iipplira.ion  t.i  '        fa.U  ii.nv..,!    ,   ....>.  . 

from  th..  jury.  '"'  '*"'  '""'"" '•^'  «i"»'^^'«'» 

/f.   V.   H<,U,r,mK   nnd  nlhrri.  :i  (i.   It.   |).   m  ■      17  r       r    />    i,    ...  . 

:.".nv   IMH;    ;>7;..  T..V.O:    .;n',.x.  ,■,  f-.  ,„o.'    '  '' 

n..  Ih..  ,,,.«  (,.al  (;,.,...„  was  ,.ali..,|  a.  a  «il.,..s.,  a„.l  sta.,.,1  .ha.  ho  had 
j;..,..rala„.h.....y  ..,...,., lu...  .h,.  p..,.,.,  ,ha.  .h..  .l..f..„.h.n.s  1.^,  it  on.iroly 
u  h,s  .hs..,.,..,,,,,  ,.,  .......t  uh.„   1,„  ,,,..a.„l.  a,..l  ,ha.   h-  ha.l  all.-w-.l  ,ho 

mouth  a.  th..  .,,„...    Th..  Jury  f •  all  , ..f ,a..,.  ,„„,.    On  a  „  o.?:„ 

o.  a  ,...«.  ...al,  ....  , ho  ,.ro„.„l  .ha.  .1,,.  v..,,!!,.,  wa,  a.ai..^  ovi.l..„eo,  a,.. 

.1   ......l.r.....,on,  hrl.l  (l,y  Cnkhur,,.  .'..J.,  a.,.l   r,„>h.  .f..  il-llor    J     «t  I 

.>.-..n..,.,)     .ha.    .h..    ...,.,.,.al    au.h.oi.y    „v....    ...    th..    ..di.or    ;'..;  t 

/-r  „.  ,.v,.|,.„ro   .hat   th,.  ,I..f..,.,Ia„|s  h...,|   a,..h.„is r  .....w..,...,!   .0  tho 

l.u.l...at,on  of  .1...  lil...I.   withi,.   .1...  „... n,.  .„•  ,;  *   ;   vi.,.    ^  00   V' 

■Mv\    that   a.     :...    )..a.„,.,l    ,„.,,,.,   „    j,...   t.ial    ha.l    ..„nm..d    up    in   ...rn, 
h,.h  n,„.h,   h..v.     ..!  th..  ,,..y  ,0  .snppo...  .,.,..   i.  «a.s  „.„1  ,h'   j„rv  h"l 
ai.|M....,.ly  ^.v..n  th...r  v..r.l....  „„  .ha.  fo„.i„...  ,h......  n„„t  1,..  „no.h..r  now 

It.  V.  noh,r,>r,k  inul  ■.)/,,;■.■<.  I  (J,   |J.  I).  40  .     ,„  t      ,    ..    ,, 

ii7U.  I!.  ;„;.;   :|..  I..  T.  ,-...,;;    I  MVx.'c.  c.  ,H5  ' 

i-  pro-....,,....-    Mr.  , John   Ifowa.-,!.  Cl-.k   of  ,h..   IV.m.,,  f„,  ,„..  Ih,,,..,.,. 

;;M.;-.ou.h,...,.-^^^^^^^^  ^-""P- • -• 

An.l   M,.   /?.    V.    IU;ulU,„,,h   „H,I  nihris.    I",  c.x.   C     C      'IT    o»/,. 

p.   472.  "     ' 

li.    V.    Komnri/  ami  Funlr,    |.)  ('o.v.  (•    (•     <v(i 
'''''-  liahili.y  of  a  .-an.li.la...  ,at  a  parlia..„'.„.arv  .^I.Wio,,   for  faN..  ..a.o- 

'l'""l-r  or  ..o.,.l„..t  „,   ,„,  „,,,„.„..„,  j,  ,,,,,.  ,.,,„.,^.  ,,,,,.^^^_,  ,^^. 
^"<'t.   1  of  lh|.  .JH  &   ,-,;,  Vi.l.   ,-.    It). 
.S.M.  lloro,,,,],  „j  S,nul.r,lu„d  El,xti,„,  Ivtith,,,  (lyjti)  j  O'M   &  TT 

•W ;    '/H^..  p.    i:i8.  •      ». 
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10.    I'lirlwrs. 


rartncrs  could  alwavs  jointly  sue  for  a  liltrl  defamatory 
of  the  linn.  iU'aril  ami  amtlin-  v.  Smith,  (i  r>in^'.  7  !'.•  ; 
1  C.  \- r.  :$(>'2 ;  /,-■  /■■((/(/(  V.  Mdlioliiis.iii,  1  II.  L.  ('.  iVM.) 
lint  in  such  an  action  no  dania^'cs  could  fonntM-ly  have 
been  f,'ivcn  for  any  private  injury  tlierehy  caused  to  any 
individual  partner  ;  nor  for  the  injury  to  the  feelinj^s  of 
(>ach  nieniliev  of  the  tirni.  Only  joint  dania^'es  could  he 
recovered  in  the  joint  action  ;  for  the  hasis  of  such  action 
was  the  injury  to  their  joint  trade.  (Ilmillioni  v.  l.diiMn, 
n  V.  it  r.  r.H'.  ;  nohinson  v.  Marrhuiil,  7  Q.  B.  UIH ;  15  li.  .1. 
(I  1'..  I'M.)  l*)Ut  now,  hy  virtue  of  Order  XVIII.  r.  C, 
"  claims  hy  i)laintiH's  jointly  may  he  joined  with  claims  hy 
them  or  any  of  them  separately  af»ainst  llie  same  de- 
fendant." (And  see  Order  XVI.  r.  1.)  Hence  it  is  no 
Innf^er  necessary  to  hrin<^  two  actions  foi  the  same  wor(l>. 
Kach  individual  partner  who  is  luuned  on  the  writ  (.in 
recover  separate  damages  for  any  special  injury  done  to 
himself,  the  tirm  at  the  same  time  recovering,'  their  joint 
damiij,'ps. 

If  a  partner  in  conductinj^  the  husiness  of  a  tirm  cjiusesa 
lil)el  to  he  puhlished,  the  tirm  will  lie  liahle  as  well  as  tlic 
individual  partner.  So.  if  any  a^'ent  or  servant  of  the  linn 
defames  anyone  hy  the  express  ilirection  of  the  iirm,  or  in 
accordance  with  the  f^eneral  orders  f^'iven  hy  the  linn  I'oi' 
the  conduct  of  their  husiness;  anlr,  p.  ')Hi.  r)Ut  it  tlnii' 
l)e  any  douht  as  to  the  liahility  of  the  firm,  it  i>  al\v:i\> 
safer  to  join  tlie  individual  partner  or  a^'ent  or  servant  ii>  ;i 
co-defendant  with  the  tirm.     (See  Order  XVI.  rr.  4,  7.) 

Illiifitrtiticiis-. 

If  0111'  paifiicr  111'  lil)clleil  in  liis  |ii-i\Mli-  cujiarily  li''  c.mMut  rnnMr  I';- 
any  spreial  danias^o  whifli  lias  rosiilti'il  to  tlio  liii>iiirs^  <•{  tlic  linn.  All  lli" 
partiiiTK  slioiild  sill'  for  ttiat  jnindy.  Tli'y  iii:iy  imw  i\'<  >'<  in  iln'  I'li'i 
.action. 

^:..;..„i..„,  ,:,„/  ..II.  .-.  V.    V  ■'■■  ■     1   >:!  ill;.    I''l 
/{nhiiif.ni,  V.   .MtnThoiil.  7  (i.  ]!.   (MS  ;     1">  \,.  .1.   <i.    I'..    1'.  I  .     10 
Jiir.    I''>U. 
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Cook  ami  atiolhor  v.   Jiolchfllor,  ;!  Uos.  &  l'„|.    |.-,0. 
Mnillnnd  and  olhrr.t  v.   Goldnmi  nml  aiu.lhrr.  2  K  i^(     I'lfi 
S.m.larl.y,  if  (he  fir,,,  I.,.  lil„.ll.-,l  ,,.  „  l,.,,,,.,  (,u,v  -a,,,,,,!   j,.i„ilv",-;,:ovr.r 
for  any  p,ivat.>  injury  to  a  .in^l.  partn-r  ;    (lumsh  tl,ut  p,u(,„.r  n.av  „ow 
rrcovrr  liis  i,),livi,l.i,il  .laiimgr.s  in  th«  siiino  a.'ti..,i. 
Ilaylhorn  \.  La ir.io >i ,  [\  V.  &   V.    l!Hi. 

/.'■  Fnnii  V.     Valolmmn,  1    Jl.    L.   c.   (i:i7  ;     1;!   I,     T    ((tl,l  SI 

t;,  ,    8]r.  h.  1!.   n8.  ■  ^  -• 

.  -y.  if  in=^oiv.u  y  ..     impul.Hl  t.,  ono  i,...,MlH.r  ,.f  tl,.,  lir,,,,  (1m\  is  a.  ,o- 

flo    .on  on  tho  .  n.ii.    ,f  tlio  f„-,n  a.s  «cll  :    ()„.r,.ior,.  ntlur  I,,..  „r  (1,..  firm 

or    .otl'  uKiy  sno,  e;:^  'i  for  th.'ir  own  ilaniiigfts. 

/''.-r/xoj   V.  Jlcringlon,  H  C.  &  V.  Vo8. 

/Vr.,„,-  W  ofhrr.  V.  /.„„.,,„„,  ;!  ji;,,..'    ,.^o  .     ,,   y^  .j^,,^ 

l."t  .    uno  parfnor  1„.  ,l,.fa,n..,l  as  f„  l,is  privat-  lif,.,  (I, ,„,„..,  „Mho 

l.r,n  not  „.,,,,.  at  a.k..,l  .l.n.tly  or  in.linvtly.  n„r  anv  spn,.ial  .la.na.o 
,vs„  t.ns  fo  th,.,„  from  tho  .Infondant/s  wor,ls.  th.n  ,ho  in.l.ti.h.al  partn^T 
must  suo  alono.  ' 

11.   Coi/iiintlioiis  mill   ComjHdiiix. 

A  corporivtioii  or  coinpiuiy  may  sn«>  for  anv  \V(n-(ls  which 
attVct  its  property,  or  injure  its  tra(l(>  or  liusinoss  [South 
llrtton  Coal  Co.,  I  Ml.  v.  Xorlh-Hastmi    \,n:  .l.^oriotiou    Ll,J 

[1H!)4J  1  g.  li.  l:};j ;  (;;{  |,. .).  g.  jj.  ^..-j ;  42  W  \\  dl  ■  m 
1.  T.  844 ;  '.)  R.  240.)     Whether  it  can  sue  for  words  which 
merely  affect  its  honour  or  (]ij,'nity  is  not  clear;  it  has  ])een 
(louhted  whether  a  corporation  has  a  rei)utation  ai)art  from 
Us  proj)erty  or  trade.     ( M„i,or,  ,(::,  of  MnmhrsUr  v    H7///,n/,s- 
[1H!»1]  1  g.  B.    !»4;  (iO  L.   J.    Q.  JJ.  28  ;  8!)  W.  R.  ;}02  ;  (i8 
L.  T.  ,SO;j.     J  Jut  see   South   llrll,,,,   C,„il    Co.,    Ia,I.    v.   .W/, 
y.ostm,  Xnrs  .  Is.oriotion,  Li.l.,  snpni.)     But  it  clearly  cannot 
sue  for  any  words  which   are  a  lihel  or  sland.'r.  not  on   it 
l)nt  on  Its  memhers  individually  (unless  special  .lama-'.,  has 
therel)y  heen  caused  to  it.  a„t<;   p.   r,H4).     Nor  can  it  hrin" 
an  action  m  respect  of  any  words  which  imjmte  to  it  conduct 
of  which  a  cori)oration  physically  cannot  he  guiltv.  A  corpo- 
ration "  could  not  sue  in  respect  of  an  imputation  of  murder 
or  incest,  or  adultery,  hecanse  it  could  not  commit  those 
ei  lines.     Nor  could  it  sue  in  respect  of  a  char^'e  of  corruption  ; 
f(.ra  corporation  cannot  be  guilty  of  corruption,  althouirh  the 
iiithviduals   composing  it   may   he."     (P.  r  Bolbck,  TB.,  4 
H.  .;•  N.  !)U ;  and  Lopes,  L.J..  [I8!)4j  1  Q.  B.  at  p.  141.)  ' 


iii« 


H 


592 


77//;  /..iir  "A  i'i-:itsnxs. 


m 

I 

'^i>' 

^^Ki 

; 

^^H^ 

' 

^^■i 

;' 

^^B) 

^^^K 

9:1  .] 

■  ^ 

^H!l     1 

1 

■  : 

i 


Tho  law  is  tho  same  with  regard  to  unincorporated 
trading  companies,  which  may  sue  for  lihel  in  the  manner 
directed  1)V  the  special  Act  creating  them,  or  any  statute 
applical.leU)them.     {WilUoms  w.  B.ainnonl,m  Bing.   2C.() ; 

;}  M.  \-  Scott,  705.) 

Corporations  and  companies  may  mamtam  actions  for 
slander  of  their  title,  whether  the  slander  he  uttered  l.y 
one  of  their  own  memhers  or  l)y  a  stranger.  {M<iropohla,i 
(h,„u\m  Co.  V.  U<udi„s,  -\  H.  .V  N.  H7  ;  '28  L.  J.  Kx.  201  ; 
5.Tur.N.  S.  22C,;  7  W.  W.  2r,r, ;  :V2  L.  T.  (Old  S.)  2H1 ; 
Tmihw  Insnnvur  Co.  v.  Perriw;  8  Zah.  (New  Jersey)  402.) 

A  corporation  will  he  liahle  to  an  action  for  a  lihel 
puhlished  hv  its  servants  or  agents,  whenever  such  pnl)- 
lication  comes  within  the  scope  of  the  general  duties  of  sueh 
s(.rvants  or  agents,  or  whenever  the  corporation  has  exi)ressly 
authorised  or  directed  such  j.nhlication.  (See  <n,tr,  Ma.in- 
owl  S,rnn,t,  p.  5SC.  ;  Varhnmrnjli  v.  Ji'inh-  of  Eu<jlan<\,  K')  >-ist, 
(',•  n  v  CiUi  of  Loinlon,  K.  Vk  i'  H.  122,  n;  fAilinirr  v. 
U\ stern  Monilwi  S^n-s,  Co.,  25  L.  T.  44;  .\hn„h  v.  .\W^/- 
l-:astnn  ]!„.  ( V,.'.  11  App.  Cas.  25:i,  254  ;  55  L.  J.  Q.  T..  4C.() ; 
55  I..  T.  «'.5,  (Ui.  And  in  America,  AMrirh  v.  iV-.s.s  I'nntiwi 
Co  '.)  Min.  1>M);  .lolniso),  v.  St.  L(wis  IHsiHitrh  <'o.,  f)5 
Missouri.  5:ii» ;  2  ^l.  App.  15.  5(15 ;  27  Amer.  R.  2«.»:i.) 

It  has  now  heen  decided  that  a  corporation  may  U' 
rendered  liahle  for  words  puhlished  on  a  privileged  occa- 
sion, hv  proving  malice  in  its  servant  who  ])uhlislicd  then, 
i)rovided  the  servant  was  acting  within  the  scope  of  Ins 
nnplovment.  (Cin:<'»^'  l-i/''  .l-'"v,»c.  ' ''•' ^'';';  ^:  ;;''''';;; 
rr.)04i  \.  ('.  42:5  ;  7:5  I.  •).  P.  C.  102;  HO  L.  1.  .:3'.t:  20 
Times  L  K  4'.»7.)  This  was  formerly  much  doui)ted  (sc,. 
the  remarks  of  LordCamphell,  CI.,  in  K.  15.  &  H.atp.  121; 
•27  T..  J.  Q.  B.  at  p.  2:)1,  and  of  F.ord  Bramwell  in  Ahmih  v. 
yorth-i:,ist,n,  l!<i.  Co.,  11  App.  Cas.  25:^,  254). 

A  corporation  can  he  indicted  for  lil)el  and  fined.  1 1  er 
Lord  Blackhurn  in  l'hum„r,ntin,l  Snri.tn  v.  I.omlon  ,<>hI 
rmrmiul  N/w'/'/  As^ocutlum,  5  App.  Cas.  WiO,  «70 ;  4'.)L..I. 
Q.   B.  742;   28  W.   R.   ".XiO;    4:5    L.   T.   ;58'.) ;  dissenting 
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from  the  remarks  <;f  Bmnnvell,   LJ.,  i„  th.-  Court  bolow 
5Q  13.D.  318;  4!>  L.  J.   Q.   U.   .Wh  ;  28  W.  R.  008 ;  42 
L.  1.  50{>.) 

A  joint-stock  company,  incorporut.yl  uiuUr  tho  I'J  &  20  Vict  c  47  mav 
su.,  n.  ,f.s  own  corporate  name  fur  wo.-,l,s  impuliu;,-  to  it  iusoivw.cy',  di^- 
huncsty  un,I  nu«maMag..mc„t  of  its  atVairs,  an.I  tl.i,  ..Ithougl.  tl,-  .IntVM.lant 
III'  i>im  ot  itrt  own  Kliaieholdors. 

■Vi-lropolilan  Omnitm«  Co.  y.   lluirUins.  (18,VJ)    I  U    &  N'    87  • 

Where,  before  ,ho  lU  &  20  Vict.  c.  17,  a  joiMt-.t.K.Ic  insurance  con.panv, 
(hough  not  lucorporatcl,  wa.s  authorised  l>y  statute  t..  sue  in  tho  uanu-  ,; 

hbcl  wh.ch  attacked  the  mode  in  which  the  company  carried  on  its  business. 

H  .n,am.  y   lU^nmont.  (1«;W)  10  Bing.  2m  ;    ;i  M.  &  Scott,  705. 

..  „  ac.t.o„  ot  hbcl  wd    he  at  the  suit  .f  an  incorporated  trading  company 

u  .expect  o     a  hbel  calculate,!  to   injure  its   r,.pub.tion  „.  the  wav  of  its 

In.MnesB  without  proof  af  special  dan.age.      H.-nce,  where  tho  d../endants 

pubhsluHl    a   sensational    article,    he^J..!     ■•  Tl„.    |  tomes   of   tho    fit  men  " 

g.viMg  an  exaggerated  description   of   the   insanitary   condition  of  a  lar'-e 

nmn  ,cr  of  cottage.s  let  by  an  incorporat..l  colliery  to  their  workmen,  It 

u:l-.  lield  that  the  colliery  could  sue. 

South  Helton  Coal  Co.,   U,l.    v.    Sortk-Hn.t.-.n,   Srw,  A»sociu- 
twn,  Ltd.,  118911   1   (i.   B.    l:!3;    03  L.  .}.  n    n    093.     ,., 

lUit  where  the  defendant   published   in   a  newspaper  a  letter  asserting 

that  bribery  and  corruption  existed  in  '•  Iwo,  rf  not  three  departments  of 

.    Manchester  City  Council,"  a  J>ivisional  Court  held  that  these  words 

•.nly  a  hbel  on  tho  individual  members  or  official,  of  tli-  council    and 

loretoro  tho  corporation  itself  could  not  sue.  ' 

Mayor,  Ac,  of  Monolir.sl,,-  v.    Williams,  [18'JIJ  1  (j    u    9^  .    ^^ 
I..  J.  Q.  B.  23  ;    3'J  W.  i{.  302  .    .(3  L,  T.  80.",  ;    51  J    |>  '7I- 
\  railway  company  w.as  held  liable  for  transmilting  a  tele-^im  to  tho 
•11- t  that  the  plaint.lts'  bank  had  stopp.Hl  pavment. 

}yhilfi,-M   and    olh,;;    v.    Houlh    E,t.,t,-ni    Ita.lway    Co..    (l8.-,8) 

h.  B.  &  E.   llo  ;    27  L.  J.  Q.  B,  22-J  ;     1  .fur.  N.  s.  088. 

la.patrick   was  the  superintendcjit  of  a  lifo  assurance  company.     Ho 

MMt  to  several   p,.rsons   insur,xl  in  the  company  a  circular   libellu,.-  the 

luw.irt,  who  had  lormerly  been  in  its  employ,  but  who  was  now  canvas^  ig 

tor  a  rival  company.     Fit/.patrick  wrote  this  circular  in  the  interests  of"  Iiit 

coaipany  and  in  au.swer  U>  attacks  ma,le  upon  it  bv  the  „tiff  ■     but  it 

containod  statements  which  he  knew  t ,  untrue.-    The'jurv  .  ,  "nd  tl: 

'i-putnck    was  aetmg   ,n   publi.shing   the   lil„.|    uithin   ,he  ..-op..  „f   IJ, 

u7^T^w  "f  "'  "'°  """"^  "'■  '"^  <"»l'l-y"""'-"     Verdict  lor  the  plain- 

ii-  ..)    hwi    damr,«rs.     On  appeal,  tho  Juduual  Oomraitteo  of  tho  I'rivi- 

C  ane.     held   that   although    tho   ocoa.sion    was   privileged,    and    although 

'tzMuck  had  no  actual  authority,  express  or  implied,  to  write  tho  lil^l, 
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still  tlu-  coM.pany  «:is  liuM.  if  in  ho  doins  ho  wa«  acting  in  the  c-ouk-o  of 
his  cniploymi-Mt.  noAii  a    p    4>i  • 

73  L  J    1'   C.  102  ;    SM)  L.  T.  7:!'J  ;    '2()  Timos  L.  H.  19.. 
rorporaUo,^  of  Glasgow  v.  Itidd,ll,  (H.  L.)  '  I'JIl]  W.  N.  71. 

1'2.  7V(i</('   f'liioim. 
Fornunlv  the  law  was  that  a  trade  union,  though  not  a  cor- 
poration, might  ho  sued  whether  it  was  registered  or  unregis- 
tered     {'I'.in  \'(dr  llih  Co.  V.  AmahidiiKihil  Socidji  oj  liuilinuf 
Snrauts'iim]  A.  ('.  420;  70  L.  J.  K.  B.  905;  50  W.  II 
44  ;  H5  L.  T.  147. )     An  action  might  even  have  heen  hroufjlit 
against  it  bv  one  of  its  own  members.      {Yorhslmy  Minns' 
Zsoriatio,,  ;.  no,nl,„,  [1<.)05]  A.  C.  25C. ;  74  L.  J.  K.  B.  511 : 
5;j  AV.  l{.  mi ;  ".'^  L.  T.  701.)     If  a  trade  union  pubhbh.d 
a' libel   its  funds  were  available  to  compensate  the  person 
defamed.    {Lhndrr  v.  I'ihh'r  and  othns,  (1901)  70  L.  J.  K.  V>. 
890  ;  49  W.  li.  418  ;  84  L.  T.  421  ;  17  Times  L.  K.  250,  uuu. 
p  582.)     If  it  published  a  black  list  it  might  be  restraiiud 
bv  injunction.      (7Vo//o7.<'  .<•  Sous  v.  Loudon  Duildiu,,  TrU^ 
Mrutlou,  (1895)  72  L.    T.    342;  11    Times   L.    K.   22S, 
280-   Sonir  V.  San,,',  (1890)   12  Times  L.  11.  373;   S.irtu,,  v. 
Am<d<i<uuated  Musicians'  Union,  (1890)  12  Times  L.  R.  028.1 
If  the  funds  of  a  trade  union  were  vested  in  trustees,  aiul 
an  action  for  lil)el  or  slander  were  brought  against  the  trude 
union,  the  trustees  might  be  joine."  as  defendants,  so  tliat 
the  funds  might  be  made  liable  for  damages.     ( Tajf  I  J-  /.'" 
Co.  V.  Amal;i(inii,hd  Soclrlii  of  llathnuj  Sn-ranf,  sui>ni;  Saiilh 
JIV(/,s  Minns'  h'rdrnition  v.  Ilhrnoninu   Cool  <  .*.,  [1905]  .\.  C 
289  ;  74  L.  J.  K.  15.  r>25  ;  58  W.  R.  598  ;  92  L.  T.  710.1 

Tlie  law  has  been  changed  by  tli.  Trade  Disputes  Act. 
1»)00  (0  Edw.  VII.  c.  47),  section  4  of  which  i)rovi(lcs  tlmt 
an  action  against  a  trade  union,  or  against  any  oHiiiuls  or 
members  thereof  on  1-ebalf  of  themselves  and  all  ullur 
members  of  the  trade  union  in  respect  of  any  tortious  ait 
allcgi'd  to  have  been  f ommitted  by  or  on  behalf  of  the  tiiiilf 
union,  shall  not  be  entertained  by  any  court.  I'.ut  h) 
sub-section  2  of  section  4,  it  is  provided  that  the  trustees  ot 
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ator«„,.,..t.„,,,„Htt,,n,,:vr^;:I;,^:r :  ;;;i:;itr„^^ 

lo".i;l«t.o„  or  ,„  t„rt|,„ra„c.e  of  „  tr„,l,.  ,li„„„,  ,    T 

.„a.  ,».  trade  .,i»,„„.,,  »ee  section  6,  J  ,.    ^t  o  '  ,  „  \  : 

tru«te:.»  or  to  oltidal,  of  t     A  ""'    '"■""■'"■°»  '° 

l.rso„allial,ilitvfot<°io,,,:  ■*;."'"""  ™    "''  ""  """'■ 

I-   n.    i.il  ;     Liiital   Conii/ii   Tim, Ins     I  i.l     v      /i  , 

o//.r.s  7V....S,   July  Cth,  l;,,,.,.,  '■'""   "'"' 
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PERSONS  AND  PARTIES.  59(5^ 

Canadian  Notes  to  Chapter  XXI. 

Parties  ;  Husband  and  Wu  e. 

Briluh  Columbia.-ln  an  action  against  husband  and  wife  for 
damages  for  a  libel  published  by  the  wife,  the  jury  returned  a 
v,.r.l.et  for  $10:-IIeld.  by  Martin.  J.,  that  the  husband  was  liable, 
and  that  the  costs  should  follow  the  event.  Mackenzie  v.  Cunninit- 
hiun,  8    ..C.R.  206.  * 

Q„rhrr.-1.  In  an  action  for  HIk"!  against  a  newspaper,  it  is  not 
sufficient  to  give  the  purport  of  the  articles  which  plaintiff  alleges 
to  be  l,l>elIous;  but  defendant  is  entitle.l  to  know  in  which  articles 
..t  the  paper  the  alleged  libel  appeared.  2.  If  husband  and  wife 
<laini  a  fixed  amount  of  damag.-s  caused  by  a  libel,  the  defendant 
IS  entitled  to  know  how  much  damage  was  suffered  by  the  male 
I-I.nntiff.  how  mu-h  by  the  female  plaintiff  and  how  much  is 
ilainied  by  each  of  them.    Patron  v.  '"La  Vigie,"  H  Que.  P.R.  268. 

In  an  action  for  damages  against  a  man  for  slander  by  his  wife 
tho  plaintiff  should  allege  that  the  defen.lant  has  authorized  or 
rat.ti,.,!  the  conduct  of  his  wife,  otherwise  his  action  will  be  dis- 
misscl  on  defense  en  droit.  Lepage  v.  MontreviUe.  9  Que  P  R  269 
i^iip,  Ct.). 

Ill  an  action  in  damages  for  slanderous  words  uttered  by  a 
married  woman,  her  husband  cannot  be  jointly  condcmne.1  unless 
li'-  IS  alleged  to  have  become  in  some  way  responsible  for  his  wife's 
statements,  and  the  conclusions  against  him  personally  will  be 
s'riuk  out  on  demurrer.    Camire  v.  Bergeron.  3  Que.  P.R.  281. 

Parties;  ExEcrTOR.s  and  Administrators. 

V»W/<  — An  action  in  damages  for  slander  may,  after  the 
'lif'ii.lanfs  death,  be  continued  against  his  universal  legatee 
■Ml  (imvan  V.  Stone.  9  Que.  P.R.  .308. 

Parties;  Partners. 

<)>,tnrio.~The  two  plaintiffs  were  the  members  composing  a 
tin.,,  winch  firm  had  .sold  out  the  business  to  a  company  composed 
c!  :i:  plaintiffs  and  another,  the  old  firm  continuing  in  existence 
f"'  tl...  purpose  of  being  wound  up.  In  an  action  of  slander,  the 
mn  I.  ndo  charging  insolvency  of  the  company,  the  jury  found  that 
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the  imputation  of  insolvcnoy  had  no  rcferonce  to  the  company  but 
to  the  plaintiffs  as  niemlxTs  of  tlie  tirni:— Held,  that  on  a  reeoni 
properly  framed,  the  two  plaintifTs  inijfht  recover  for  any  dania-.'.' 
accruing  either  to  them  as  indivi<lu«ls  or  to  the  tirni,  without  prool' 
of  special  damape,  and  also  as  members  of  the  v  mpany,  for  any 
special  damage  suffered  by  lli.  .ompany  by  reast  a  of  i!ie  slander 
of  two  members  thereof,  but  ou  the  record  as  framed  here  the 
plaintiffs  must  fail;  and  as  no  amendment  was  nsked  for  at  the 
trial,  and  no  reason  given  for  allowing  one  on  ap,  :'al  to  a  Divi- 
sional Court,  it  was  refused.    Bricker  v.  Campbell,  21  O.U.  20'. 
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PaRTIE-S;    COKl-ORATIONS. 

Brili.sli  Columbia.— \  non-trading  corporation,  having  the  right 

to  aciuirc  i-roperty  which  mny  be  the  source  of  iu ne  or  rcv.nu'. 

the  transaction  of  the  business  incidental  thereto  creates  a  reputM- 
tion.  rights  and  interests  similar  to  thos.-  of  an  individual  or  ji 
trading  corporation,  and  uuist  have  the  same  protection  and  iin 
munities.  and  be  given  the  same  remedies,  in  case  of  injury,  as  a 
trading  corporation.  Chinese  Empire  Reform  As.sociation  v. 
Chinese  Daily  Newspaper.  i:$  U.C.R.  141. 

Q„l„rio.—Thi-  statement  of  claim  alleged  that  from  1874  to  isvj 
the  plaintiff  was  registrar  of  deeds  of  the  County  of  Hrucc ;  tli.a 
in  1880,  on  a  petition  of  the  defendants  to  the  Lientenant-Cov,  r 
nor.  a  commissioner  was  appointed  to  inquire  into  the  condn.'t  ..i' 
til.-  plaintiff  as  registrar,  and  an  incpiiry  held,  when  charges  of  -a 
.h.fauuitory  character  were  made   .gainst  the  plaintiff,  setting  tli.n, 

.Mit;  that  the  charges  were  not  sustained  in  law  or  by  the  evi.l.i 

iind  w.^re  shew  .  to  be,  and  were,  untrue  in  fact,  and  to  luiv.'  1"." 
mad.'  mali.'iously  and  with  the  design  cf  injuring  the  phiiinin: 
that,  befor.'  the  commissioner  had  made  any  report  on  th."  .•iKir-  >. 
tli.>  defemlants  maliciously,  and  without  any  reasonable  or  pv..- 
bably  cause,  and  with  design  and  intention  of  injuring  th.-  [.laiii- 
liff  in  his  reputation,  character  and  business,  caused  th.-  aivn^.i- 
lions.  charges,  and  defamatory  statements  thereinbefore  sp.vi:'.lly 
mention.'d.  and  portions  of  the  evidence  adduced  before  th.'  -..M 
.-ommission.'rs.  together  with  certain  statements  made  by  >nw  IJ . 
who.  during  the  investigation,  acted  as  .lefendant's  solicitor,  t..  '.■ 
printed  and  published  in  pamphlets  and  in  the  minut.<  .>!'  t!!- 
county  council,  and  circulated  throughout  the  county  an.l  '-. 
where  in  the  Province,  greatly  to  the  prejudice,  detriment.  .!  ni- 
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age,  ami  injury  of  the  plaintiff  :_Hel,].  on  d.murror.  that  a  good 
eau«e  of  action  for  libel    was   shewn,  and   that  s,,oh   action^ 

ual  .m""""""  '""■"""'■""•     ""^^'••^  '■  '-''"'y  "»•  «"" 

The  plaintiff  was  the  patentee  and  manufaetwrer  of  an  automatic 

TuolTT  "'••''"  '^'•"•'*'"^''  "-^"^  «  ^•"""•""•V  'nanufacturing 
"utomatie  steam  .njeetors.  one  J.  l.eing  their  manager.     A  printed 
.;.  oular  s.^ed  "Penherthy  Injeetor  (^o„,p„ny."  contained  crtS 
statements  as  to  the  mode  in  whieh  the  plaintiff  had  ohtainedTis 
rmfent   and  th.s  aetion  was  brought  by  bin.  o„  the  .round  tha 
ese  sta  ements  were  libellous.     At  the  trial  it  was  proved  tha 
the  e.reular  had  been  found  in  various  plaees.  but  the  onlv  proo 
''    publ>eat,on  was  an  a.imission  by  J.,  made  in  conversati;n  with 
lu;  p  a.nt.ff.  that  the  eireular  had  been  issued  bv  the  PenbeHhy 
ln.,ec tor     ompany  in  reference  to  a  eireular  issued  by  the  plaintiff: 
_    el  Uhat  no  authonty  enn  be  inferred  in  a  p-neral  n.annper  or 
ther  offieer  ot  a  bank  or  tradin,.  corporation  of  any  kind  to  subject 
Y;"-P"'-«t.on  to  actions  for  libd  by  his  adnmsions  to  any  person 
at  he  unl  publ.she.l  a  libel  o„  another  person  by  their  aut  orT>° 
"d  tha    there  was  therefore  no  proof  of  publication.     If  J   had 
ccn  .-ailed  as  a  witness  and  proved  that  he  had  been  so  authorized, 
d  that  ,t    ormed  part  of  his  duty  to  do  the  act  complained  of 
;cn  the  1^  el  would  be  tl.e  act  of  the  corporation.     Tench  v  Grea 
^'■;.-^n   R.  W.  Co..  ,,  V.C.n.  8.  distinguished.     Carrol  v.   I> 
'Tthy  Injector  Co.,  Ifi  A.R.  (Ont.)  44o 

The  manafrer  of  defendant  con.pany  handed  to  his  stenographer 

t..  be  typewntten  a  draft  letter  written  in  the  interest  of  the  com- 

( M,v.  but  unconnected  with  its  ordinary  business,  whic-h  contained 

a-natory  .statements:     „..U,.  on   the   authority  of   Pullman   v 

n.ll  &  Co.  fl891]  1  Q.  B.  ,,24.  that  privilej^e  was  taken  awav  by 

■  PuMioa  .on  to  the  stenoprapher.  an.l  the  defendant  eompan^  was 

■'".lament  of  the  Divisional  Curt.  -  O.L.R.  G80,  reverse,!      Puter 
|;..h^  V.  Uold  Medal  Furniture  M   nufacturin,  Co..  7  OX.R   S 

Tl.e  defendant  published  of  the  directors  of  the  plaintiff.,  an  in- 

•"l-rated    bu.ldin.s    soc.et.v,    in  a  newspaper,    a  notice    statin-. 

a.;;..n.st  other  matters,  that  '-certain  peLc^s  repr^!,     n;^^ 

>.s   «  bo  directors  of  the  society  h,  d  been  self-;ppointed  bv  t^e 

pt  d,.p,eable.  foul,  and  fraudulent  means,  and    n  consequence 

nnd  re^rulations  and  law:"_Held.  that  the  paragraph  wa^ 
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capable  of  tli.-  meaninij  nttrilnitod  to  it.  namely,  that  the  bH»in.^s 
of  the  HW-ietv  was  heiiiK  illetrally  transacted,  and  as  such  it  was 
defamatory  of  the  plaiiitilTH.  Owen  Sound  BuildinK  and  SavinRs 
Soi-ictv  V.  .Mcir.  24  O.U.  109. 

A  eonipanv  incorporat.-d  for  the  purpose  of  lublishinn  a  news 
paper  can  inaintaiP  an  action  of  libel  in  respc.t  of  a  charge  of  cor- 
ruption  i.i   the  condu.t  of  their  paper,  without   alle^inK  special 
da.naL'c      Journal  Printing  Co.  v.  MacLean,  2.")  O.K.  ')()!). 

An  action  will  lie  at  the  suit  of  an  incorporated  trading  company 
to  recov.T  .Inn.aKcs  for  a  libel  calculate<l  to  injure  their  reputation 
in  the  WHV  of  their  busin.'ss.  South  lletton  Coal  Co.  v.  North- 
East..rn  N.-ws  Association  (1H04).  1  Q.B.  Wl  followed.  Journal 
I'rinlinu  Co.  v.  .MacLcan.  2.".  O.R.  .-'•'!>.  approv.'d.  Journal  Pnntin- 
Co.  V.  MacLcan.  2:$  A.R.  (Ont.)  :124. 

An  action  f..r  slander  will  not  onlinarily  lie  a(?ainst  a  corponi 
tion     Marshall  v.  ('.■ntral  Ontario  Hy.  Co..  28  O.K.  241. 

But  sciiil.le,  per  Bovd.  C..  that  an  incorporated  company  iiimv 
he  liable  if  slander  is  spoken  by  its  servants  or  apents  in  du-nt 
obedience  to  its  orders.  an<h-ll.'ld.  that,  at  all  events,  a  staten.cnl 
of  claim  scitin"  up  slander  should  not  be  struck  out  sunm.nniv. 
but  should  be  adjudicat.-d  on.  Leave  to  the  defendants  to  hnv- 
,hc  qnestio.,  ..f  law  first  determined.  Ro.lt'-T  v.  N-xon  Comi.n.iy. 
1!)  Ont.  Pr.  :?27. 

Q,„  h,r  -The  president  and  manatrer  of  a  company  formed  l.>r 
the  publieiili.n  of  a  n.'wspaper  and  who  also  sipned  the  declaration 
rcouire,!  bv  Art-.  2!»24  et  s...,,  of  the  Revised  Statutes  of  Qiirl,.. . 
may  be  held  responsible  for  a  libel  published  in  such  newsp;,i»  r 
jointly  and  severally  with  the  company.  Migneron  v.  Compn-in.' 
de  rnblication  de  La  Patrie.  5  Que.  P.R.  329. 
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r.UXrllIN(;    TllK    AC  TKiX. 

Av  ncti..M  of  lilH.l  or  .lan-l.-r  nhonhl  no;  l,o  li^hHv  un.l,.rtala.n  •  it 
H  u  .lanj-ermis  ..x,.,..i,n.nt ;  umny  n  i^iaimiff,  .ven  though  no„,in,tilv 
MH-.-.,.ssf„l.  l.as  Utterly  reKrette.l  thiit  he  ovei-  isHU.,.!  his  writ.  Every 
<m..  «ho  pn.poses  to  hri-i-  anaction  of .iofanrntion  .houl.l  re.ue.nher 
tliat  he  IS  alwut  to  .stake  his  reputation  on  the  event  of  a  lawsuit  and 
to  n.v.te  the  puhlic  to  he  8,K,ctators  of  the  i..sue.  No  step,  therefore 
>UmU\  he  taken  in  hot  na.-,te.  Ihoreare  many  matters  which  require 
careful  consideration  hefore  an  action  is  eoiuiiKiiced. 

('■lllsliJ,niHnllS     In/',, IV      ]]'lit. 

Vmt,  is  it  clear  that  the  plaintiir  is  the  per.on  defamed  •'  Lihels 
aie  ..ften  couched  in  ^Miarde,!  lan^ua,.  so  tlia.  none  hut  the  initiated 
-m  tell  to  whom  they  refer.  Thus,  if  the  lihel  he  on  "  a  certain 
VHar  1.0  individual  vicar  shoiihl  sue.  unless  l,y  other  pa.s.sages  in  the 
M.v\  he  IS  unm.stakahly  idenfilie.l  ;  otherwi.se  he  will  he  "  puttiuLr 
the  cap  on  his  own  head.-  It  is  not  enough  that  one  or  two  cf  the 
plan,  ,t1  s  dearest  friends  feel  convince.l  tiiat  he  is  the  person 
i'nnedat;  he  should  not  sue  unle..s  his  acpiaintances  generally 
liav,.  reasonahly  arrive.l  at  the  same  conclusion. 

Next,  IS  the  charRe.  or  any  part  of  it.  true  ■.'  If  so,  the  ,,laintiff 
''.V  '■nnftin«  an  action,  tak.s  the  surest  method  of  advertising  hi.s 
'  _  n.s^race.  \\  hen  once  the  action  is  hrou-ht  an.l  a  justilieation 
l"-i'l.> I  no  hunourahle  compromise  can  he  etn.cted  ;  the  matter  must 
'■'  f"H,ht  out  to  thehitterend  :  and  every  detail  will  hecome matter 
town  tu  .V.      It  would  be  better,  therefore,  for  such  a  plaintiff  to 
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affect  nn  in.lifft>n>nco  wliicl.  ho  docH  not  f.^el,  and  treat  the  lihel  m 

"  l)entiilh  loiitenilil."  

\n.l  .v.'!.  if  llie  i-harg*!  itself  In,  false,  still,  if  the  plaintiff  has 
l«.,.ii  at  all  to  l.la.iu'  in  the  matter,  he  will  ho  wise  not  to  hrinR  an 
action,     lie  slioul.l  conM.ler  whetlur  ho  has  not  hy  his  own  con.Iuet 
hrought  the  lil«l  or  slan.lor  on  hiniholf.     Honi.-tiines  it  is  a  .lefonco 
to  an  aelion  that  Iho  ,.laintiff  challenKed  or  invitwl  the  lUfendant  > 
attack  (.«»^•.  1'.  -i!***  ;  and  in  every  case  the  defendant  may  show  in 
nuti«ation  of  daiiiaRos  the  i-iovocalion  ^ivon  hy  the  j.laintiff  {m»i. . 
,,  ;U>!»)      .\  man  who  has   commenced  a    nowspajier    controvorsy 
comes  Willi  a  very  had  grace  to  the  law  courts  for  assistance  aKainst 
too  jH.wcrful  an  adversary.      If  hoth  ,.artios  are  to  hlame.  the  resutl 
of  the  trial  is  Konorally  :-l>a-mKes,  one  farthing ;  each  parly  to 
pav  Jiis  own  costs.     AVhoiiovor  the  phiintiirs  comlucl,  thoiiKli  not 
morally  roprohonsihle.  1ms  yet  hten  indiscreet  or  unhocominK,  oi 
8uch  as  would  imturally  load"  pooplo  to  make  unkind  remarks,  it  will 
l>e  iKittor  for  him  not  to  sue  (see  lh„i«  v.  hnwan,  L.  H.  !•  C.  1'. '.\W  ; 
aiit.;  \). -IIH  ■  and  ]l,in>,-tf  v.    Im.   «"'/  iii/<;  r>  Kx.  D.  !»07  ;  'inU, 
Y>.    I'n).     He  will  have  to  he  cross-examined  in  open  court,  and 
every  lulmission  wrung  from  him  will  ho  puhlished  in  all  the  county 
papers;  iho  hlackosl  motives  will  he  imputed  to  him,  and  the  wor^t 
possihio  construction  ho  put  upon  his  conduct.    And  although  tlit' 
verdict  ho  ultiiiiiUoly  in  tho  plaintiff's  favour,  many  of  his  acciuiii^  t 
iiiuos  to  their  dying  day  will  rememl«r  with  pleasure  what  a  sorry 
liguro  ho  cut  in  tho  1m«. 

.\nd  wholly  ap:irt  from  Iho  ahove  con'-i-'orations,  Is  it  worth  whilo 
tohiing  an  action?  Is  llie  matter  sutti- iently  serious?  A  iniii 
does  not  advance  either  his  dignity  or  his  reputation  hy  showing 
liimsoU  loo  sonsitivo  to  calumny.  People  will  think  that  ho  is 
.ugcr  for  liti^'aiion,  hocauso  he  knows  that  his  character  Ciimiot 
stand  tho  loa'st  wear  and  t.ar.  This  remark  applies  especially  u 
actions  of  slundor.  ll  is  not  wise  to  in-iuiro  too  curiously  wluit 
others  say  of  us  h.hind  our  hacks.  Tho  slander  is  only  hcanl  hy 
fow:  it  will  -ion  lir  forgotten  ;  whereas  if  you  hring  an  action,  it 
w.ll  ho  dissominiilod  throughout  the  country,  and  recorded  in  a 
porman<  lit  shape. 

Still,  it  may  ho  a  man's  duty  to  take  proceedings,  if  tho  diari^e 
ma  i(-  ii-ainst  him  Iw  really  serious.  Hut  even  in  cases  of  HImI. 
it  is  hoUor  to  txhausi  every  other  method  first.  If  the  lilul  1ms 
api>eared  in  a  iiowspapor.  ilie  person  defamed  should  write  to  ilw 
editor  a  calm  and  digtiified  loiter,  avoiding  all  "  smart  wriliiiL'.'iind 
indulging  in  no  tu  quuque.    This  will  prohahly  bring  an  apolog.v 


o  U.e  cJmrgo  ,H  alw..y«  worth  more  to  a  plaintiff  than  anv  amount 

O  ;;T •  "• '"'r^'*"--  "°  «»-'««>•  -"-.  >'Ut  another  libelTo  ^e 
than  the  hr^t.  the  ..laintirH  ,H.Kition  is  in.proval  therehv  ;  for  the 
•lefen.  ant  s  pernrntenee  in  Ih.-  charg,,  after  the  .xplanati/.n  affor.le.I 
.H  evalenco  of  n.ahce,  entitling  the  plaintiff  to  heavier  .lan.aReH 

Next   l^for.  issuing  a  writ,  the  plaintiff  nhouM  n.ake  sure  what 
«^re  the  .lefendnnfH  exact   words.     He  should   ol.tuin  possoHHion 
of  the  ongn,.l  lihel.  if  he  ,K,HBibly  can  :  if  he  cannot  heThd 
Re  an  accurate  copy,  and  serve  the  jK^rson  who  holdn  the  ..riginal 
with  a  not.ce  to  preHerve  it  carefully  till  the  trial.     With  slanders 
there  .s  often  more  difficulty.     What  has  reache.l  the   plaintir^ 
ears  „.ay  Ik,  a  lughly-exaggerated  version  of  what  the  defendant 
actually  sa.d.     The  phuntiff  is  usually  the  last  in^rson  who  hears 
the  charge  against   hi„.  ;  and   it    has    prol.al.ly   grown    on    each 
re,H,t.t.o«  ;  words  not  actionable  /.,•  .,•  are  fn.,,ue.Ulv  converted  into 
actional, le  words  .„  the  intermediate  process.  The  ,H,rson  slnn.lered 
should,  therefore,  take  a  frien.l  with  him  (who  will  make  a  good 
witness)  and  go  and  ask  the  alleged  slanderer  :-"  Is  it  true  that 
you  have  been  saying  this  of  lue-r'  If  he  denies  that  lie  over  said 
so,  as   IS  very  possible,  appear  at  all  events  to  believe  him    and 
Ming  no  action  ;  if  he  confesses  that  he  did  say  so.  but  has 'since 
.iiscovered  he  was  mistaken,  get  him  to  write  you  a  letter  acknow- 
cdgmg  his  error,  to  show  anyone  if  necessary,  and  then  forgive 
Imn.    I     however,  he   admits  that  he  said  so  an.l  reiterates  the 
charge,  then  you  are  provided  by  anticipation  with  the  best  possible 
cvideiK-e  of  publication  -an  admission  by  the  defendant.     See  the 
remarks  of  Lord  Deiiman   in  GrimUs  v.  /,,.«•/»..  7  0    B    fil  ■  li 
I.   J.  (h  h.  im  ;  <J  Jur.  370  (<,»/,.,  p.  .29.-, I.  ' 

As  soon  as  it  is  clear  what  is  the  precise  charge  made  by  the 
defendant,  the  next  question  will  be  :-Are  the  words  actionable"' 
^^  tins  point  the  plaintiff  should  take  legal  advice ;  see  Chapters  II ' 
11  ..and  ^^.,.„^.,  pp.  17-108.  If  the  words  are  not  actionable 
w.thou  special  damage,  the  plaintiff  must  wait  for  some  damage  to 
accrue  before  commencing  his  action. 

l'artii». 
Next  the  plaintiff  must  consider  who  are  the  proper  parties  to  be 
named  a.s  plaintitTs  or  defendants  on  the  writ.  There  may  be 
I'^trhcs  wno  mu«t  be  joined ;  there  may  be  others  whom  he  may 
J"in  or  not  at  his  pleasure.  He  must  also  consider  whether  anv  of 
the  proposed  parties  is  incapable  of  suing  or  being  sued  in  an  action 
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for  dofamation.  This  subject  is  dealt  with  under  the  "Law  of 
Persons  "  (see  Chapter  XXI.,  anU;  p.  567).  A  Master  may  at  any 
stage  of  the  proceedings  before  the  trial  order  that  the  names  of 
anv  parties  improperly  joined,  whether  as  plaintiffs  or  defendants, 
l,e 'struck  out,  and  that  the  names  of  any  parties  who  ought  to  havr 
lH..en  joined  be  added  (Order  XVI.,  r.  11).  But  any  amendment  of 
this  kind  always  involves  trouble,  expense,  and  delay. 

Srrn-ttl  Plain  lijf'H. 

As  a  rule  there  is  only  one  plaintiff  in  an  action  for  defamation. 
If  two  or  more  iwsons  are  libelled  or  slandered,  each  of  them  nmsl 
bring  a  separate  action,  unless  their  causes  of  action  arise  out  of 
the  siune  transaction  or  series  of  transactions,  am/  nivolve  some 
common  question  of  law  or  fact.  A  plaintiff  cannot,  as  a  rule,  joni 
in  one  action  a  claim  by  himself  and  a  claim  brought  by  him  ni  a 
representative  capacity  (Order  XVIII.  rr.  3,  5;  and  Bee  Sf/.m-/ v. 
iMHson,  [181t8]  2  (^  ]\.  44  ;  (17  L.  J.  Q.  B.  718  ;  40  W.  R.  b2b  ;  .H 
L.  T.  7-2!t^ ;  and  it  is  submitted  that,  in  spite  of  r.  9  of  the  samt 
Order,  a  plaintiff  cannot  bring  an  action  of  defamation  on  behalf  of 
himself  and  other  members  of  a  class. 

Order  XVI.  r.  1,  runs  as  follows  :  "  All  i)ersonB  may  be  joined  in 
one  action  as  plaintiffs,  in  whom  any  right  to  relief  in  respect  of  or 
arising  out  of  the  same  transaction  or  series  of  transactions  is 
alleged  to  exist,  whether  jointly,  Heveraliy,  or  in  the  alternative, 
where  it  such  persons  brought  separate  actions  any  common  ques- 
tion of  law  or  fact  would  arise  ;  provided  that,  if  upon  the  application 
of  any  defendant  it  shall  appear  that  such  joinder  may  embarrass 
or  delay  the  trial  of  the  action,  the  t'ourt  or  a  judge  may  order 
separate  trials,  or  make  such  other  order  as  may  be  expedient,  i.iM 
judgment  may  be  given  for  such  one  or  more  of  the  plaintitls  as 
may  be  found  to  be  entitled  to  relief,  for  such  relief  as  he  or  tliey 
may  be  entitled  to,  without  any  amendment.  But  the  defendant, 
though  unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by  so 
joining  anv  iierson  who  shall  not  be  found  entitled  to  rehef,  unless 
the  Court  or  a  judge  in  disposing  of  the  costs  shall  otherwise  direct. ' 

There  is  a  little  difficulty  in  applying  the  language  of  this  rule, 
as  it  now  stands,  to  actions  of  liln^'l  and  slander.  In  such  actions 
the  right  to  relief  arises  out  of  a  publication  by  the  defendant.  H 
is  suhmilte<l.  therefore,  that  the  words  "  the  same  transaction  ' 
mean  "the  same  publication,"  and  not  that  the  word  :omplaiiiea 
of  refer  to  the  same  transaction  or  series  of  trausactious. 
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Hence  If  two  or  move  persons  who  occupy  some  position  of  joint 
responsih.hty  known  to  the  law  (,,,.,  partners  in  a  firm,  co-owners 
of  property  executors  of  the  same  will,  trustees  of  the  same  settle- 
ment, members  of  the  same  corporation)  he  charged  collectively  with 
some  jomt  misconduct  or  neglect  of  duty,  this  is  a  joint  imputation 
on  them  all  as  a  body,  and  all  can  join  as  co-plaintiffs  in  one  action 
•f  they  wish.     And  generally,  if  A.  and  B.  be  both  defamed  by  the 
same  libel  or  slander  and  if  some  common  .juestion  of  law  or  fact 
would  arise  in  each  action,  should  they  sue  separately,  A.  and  13 
can  join  as  co-plaintiffs  on  one  writ.     But  if  the  same  defendant 
defames  A    on  one  occasion  and  B.  on  another,  A.  and  B.  cannot 
join  as  co.pla.nt.ffs,  although  the  charges  made  against  them  may 
be     h.8tor.cally  connected  - ;  for  their  respective  rights  to  relief  do 
not  arise  out  of  the  same  publication.     Tnless  the  case  falls  within 
he  precise  words  of  Order  XVI.  r.  1,  the  old  rule  of  law  applies 
that  no  action  can  be  maintained  jointly  by  two  plaintiffs  where  the 
wrong  done  to  one  is  no  wrong  to  the  other  (n„rratt  and  llorholl  v. 
<"ll.„.    (182.5)  10  Moore,  44«),  and  each  plaintiff  must  issue  a 
separate  writ. 

IllKslratioiis. 

St^  tin    •■  '"  *'''\l'^'f'"'—  "'  <'"-  d"'i-.  it  --  hold  n.at  (hoy 
iiiigni  all  join  in  imr>  action. 

lioolh  and  others  v.  Jlrhror,  (1877)  12  (J.  J{.  D.   19U  ;    2o  W.  11 

838. 

l'a.t„.r.s  may  «uo  jointly  for  a  lib..]  „„  tliciu  in  tlio  wav  of  ,l„.ir  ...rliioi- 
-Im|i  busiut'88.  •  I'.llUlCl- 

/.(•  Fanu  V.  ilalch,,...,,.  (ISls)  1  If.  I,.  (■.  ,;:,;  .  «  ,,.   j,    ,.    ^, 

13  L.  T.  (Olds.)  61.  ..  ■•in, 

Ami  s.,.  the  nolo.s  to  Von/lon  v.  T.ilhi^h,,r,  i„  2  \V,„s.  Saund.rs 
Ml  cd.  11,  a  ;    Ed.   1871,  p.  38:i 
N.  two  co-,,ro,,netor.,  of  a  ncw.-pap.T  u.n    s,„.  jointly    lo..  a   lil,.!   nu 
lli'iii  Ml  til,,  nianagcnic'nt  of  their  pap,.,-. 

HiisDrll  and  anothor  v.   Wrbslcr.  (IS71)  2;j  \v     |{     -,.) 
Hnt    wh-ro  tho  fonialo  .lofoiKlant  i.ttoml  .sovoral  s,.p.,rat,'.  a',i,|   ,li..(i,„.t 

M,.,   „t    whu-h   soni..   impiitv,!   that    Mis.   Saiul-s   ha.l   I „   ,.„i|,v   .tf 

■■irnny,   whi  o  Iho   othor.s   iiiiput-d   larcony   to   hor   dau^htor,   it    was   lH.|d 
>hal  tho  mother  and  daught.T  luu^t  bring  ....arato  a,tions. 

Sand,-s  and  anothvr  v.   Wildsmith  an,-l  anolhrr.  [1803 J   1   (i     |{ 
""I  ;    02  L.  J.  Q,  1!.  .(01  ;    69  L.  T.  387. 
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As  1,  rule  there  can  be  only  one  defendant  in  an  action  of  slander 
w^.  the  person  whose  lips  uttered  the  words  complained  of.     Ifi 
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however,  the  plaintiff  can  suow  that  A.  instructed  B.  to  utter  the 
slander  sued  on,  the  slander  becomes  a  joint  tort,  and  A.  and  B.  can 
be  made  defendants  in  the  same  action. 

Where  special  damage  is  essential  to  the  cause  of  action,  the 
plaintiff  should  be  careful  to  sue  only  that  person  whose  utterance 
of  the  slander  actually  caused  him  special  damaRC.  lie  should  not 
sue  the  originator  of  the  falsehood,  if  his  utterance  of  it  has  pi^- 
duced  no  direct  injury  to  tlie  plaintiff,  unless  he  can  prove  that  th. 
originator  desired  and  intended  the  publication  which  has  produced 
the  damage.  (Whitna,  v.  Movjuard,  24  Q.  B.  D.  630;  5<.»  L.  J.  Q.  B. 
324  ;  6  Times  L.  R.  274.) 

With  a  lil.el,  however,  the  case  is  different.    Whenever  more 
»,ersons  than   one   are   concerned    in    the   same  publication    the 
plaintiff  may  sue  all  or  any  of  them  in  the  same  action,     rhus, 
where  the  libel  has  appeared  in  a  newspaper,  he  can  always  ]oin  as 
defendants  in  the  same  action  the  proprietor,  the  editor,  the  printer, 
and  the  publisher,  or  so  many  of  them  as  he  thinks  tit.    But  where 
there  are  two  distinct  and  8ei>arate  publications,  even  of  the  saniu 
libel,  one  by  A.  and  the  other  by  B.,  separate  actions  must,  as  a 
rule,  be  brought.    {Sa<Un-  v.  Gt.  W.  Ih,.  Co.,  [1896]  A.  C  4.0;  (m 
L  J.  Q.  B.  4(i2;  45  W.  K.  51;  74  L.  T.  561 ;  but  see  Co,n,m,m 
Sanshmm,  .<<•.  v.  Ilouhkr  Brothers  d  Co.,  Ltd.,  [1910]  2  K.  B.3..1, 
,,ost  p.  605).     The  plair.tiff  i^  not  now.  and  never  was,  obliged  to 
join  as  a  defendant  every  person  who  is  liable.     He  may.  i    be 
prefer,  sue  only  one  or  two  ;  and  the  liability  of  the  others  will  bo 
no  defence  for   those  sued,   and   will  not  mitigate  the  damnge. 
recoverable.     {.U>t,%  p.  397.)     But  the  judgment  against  these  .s  a 
bar  to  any  subse.iuent  action   on   the   same  publication   against 
anyone  else  who  was  jointly  liable  with  Ibem  ;  for  all  persons 
engaged  in  a  common  wrongful  act  are  liable  jointly  and  several  y 
for  the  consequent  damage.    (Co.  Lit.  232  a ;  1  Wms.  Saund  2..   f : 
S„lto„  v.  Cimh.;  6  Taunt.  2'.».)     The  non-johider  of  a  defendant  m 
an  action  of  tort  never  was  any  ground  of  objection  :  the  present 
defendant  could  not  plead  cither  in  abatement  or  in  bar  that  another 
joint  wrong-doer  had  not  been  ma4o  a  co-defendant.    {MM  v. 
Tarhutt  .,nd  oth.n,  5   T.  It.  649;  Am.-ll  x.  Wat.rh.n,^,',  (1  M.  \- S. 
885 )     So.  too,  the  misjoinder  of  one  defenduiit  will  not  avail  tlie 
others ;  it  will  only  entitle  the  defendant  misjoined  to  a  venb.t  in 
bis  favour.     (Momm-  v.  IhUh,,-  ami  othn*,  4  B.  &  C.  704  ;  (ior.U  v 
Uaduid,,.- and  olhns,  3  Kast,  tVi,  Hrrthnto,,  and  ,.//„th  vU  .."..( 
B  k  B  54  )     But  the  plaintiff  will  have  to  pay  the  costs  of  tne 
defendant  who  is  proved  to  be  not  liable,  unless  such  defendant  \m 
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colluded  with  the  other  defendant  found  to  be  liable,  or  has  other- 
wise  been  guilty  of  misconduct.  (See  liulLu-k  v.  /..  G.  ().  Co  [19071 
1  K.  B.  204 ;  7<5  L.  J.  K.  B.  127  ;  96  L.  T.  905.)  "^     ^ 

The  plaintiff  can  only  bring  one  action  in  respect  of  the  same 
publication;  he  cannot  recover  twice  over  from  different  defendants 
the  same  damages  for  the  same  injury.  He  may  sue  one  or  more 
or  all  of  the  joint  publishers  in  his  one  action,  at  his  election  •  bu- 
as  soon  as  he  recovers  judgment  in  the  first  action,  evervone  else 
who  was  jointly  liable  is  released.  No  second  action  can  l,e  brought 
0.1  ha  publication  against  anyone  who  might  have  been  sued^in 
the  hrst  action,  but  wa.s  not  {Iiro,ni  v.  llootton,  Cro.  .Tac.  73-  Yelv 
<.7 ;  Moo  762  ;  n„kr  of  Bnmsmrk  v.  V,'p,,er,  2  C.  &  k'.  683  • 
hnmmmd  v.  Ilarrh,,,,,  L.  R.  7  C.  P.  .'547 ;  41  h.  J.  C.  P.  190-  oq 

.r!  '  '^I  ^-J-  ""^ '  '^'"  "'°"«'>  "'«  l'''*'n"ff  ^vas  not  then 
aware  that  such  other  person  was  liable.    (MnmUry.  C,u-  10  \„n 

Ca8.680;5.'-.L.  J.Q.B.108;34  W.R.461:  .WL  T  474)' 
In  cases  where  a  libel  has  been  written  or  printed  by  one  man  at  )he 
.hi-ection  of  another,  it  is  often  wise  to  sue  the  person  who  actually 
yote  or  printed  the  libel,  as  well  as  his  master  or  employer.  For 
.  this  !«,  done  although  the  p..untiff  may  fail  to  prove  agency  at 
the  rial,  he  will  yet  be  entitled  to  judgment  against  the  writer  or 
printer. 

Where  a  libel  has  appeared  in  a  newspaper,  the  person  defamed 
can.  as  we  have  seen,  sue  the  proprietor,  the  editor,  th-  printer, 
jtnd  the  publisher,  or  any  one  or  more  of  them.  If  the  action 
1.0  originally  brought  against  the  publisher  only,  a  Master  at 
chambers  will  sulmequently.  on  proper  terms,  join  the  proprietor 
as  a  co-defendant.     U-:,l,rar<l  v.  Lowfhrr,  45  L  J    C    P    417  •  24 

n';t.ILf'  ''  T  '':  ''■  ''f^     '"'^  '''^'"''^'  '''^''■^^'  ««"^>-"'b-  and 
"..t  ..ally  prefers  to  sue  the  author.      Hence  his  solicitor  frequently 

v.-.tes  to  the  ed.tor  of  the  paper  before  issui.ig  the  writ,  demanding 

ll.e  writers  name  and  address.     This  information  the  editor  will 

as  a  rule,  refuse  to  give.     Editors  generally  regard  it  as  a  poi..t  of 

Imnour  not  to  disclose  the  name  of  any  contributor.     In  IUhhi,,,  y 

i '/  ;  ; ■  .^■*^'  ^'"'^^''"''  «-T-.  expressed  his  opinion  that  an 

.  .tor  ought  always  to  give  up  the  name  of  the  writer  where  the 
1 1"-I  IS  not  confined  to  public  matte.s,  but  reflects  on  the  private 
cha,ac  er  of  the  plaintiff.  "  At  all  events,  if  he  does  not  choose  to 
'loso,l.o^.„ust  be  content  to  stand  i.i  the  shoes  of  the  writer,  and 
,.  take  the  ennse-iuenees."  On  the  other  ha..d.  in  Ifarl..  y.  <  ■.o/.n-.n 

an  iditor  to  ask  for  the  name  of  an  ano.iymous  correspondent,  no 
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blame  attached  to  the  editor  for  refusing  to  give  the  name.  Indeed, 
an  editor  would  almost  l>e  mad  to  do  so.  He  should  blame  no 
edit.>r  for  so  refusing."  If  the  plaintiflf  be  met  with  such  a  refusal, 
h-  must  be  content  t..  sue  the  proprietor  of  the  paper,  who  generally 
obtains  an  indemnity  from  the  writer.  And  the  plaintiff  cannot, 
in  such  action,  compel  the  proprietor  to  produce  the  original  manii- 
script  BO  that  lie  may  recognise  the  handwriting.  {lirttnh  and 
Fon-m  Contract  Co.y.  Wn;,ht,  32  W.  R.  4l!J ;  irui»-  v.  lin,sh,[Wa]  2 
Q  B1S8  ;  (id  L.  J.  Q.  ]?.fi53  ;  45  W.  R.  (551)  ;  7(5  L.  T.  823,  /«-./, 
p  (i.54.)  Nor  can  he,  in  the  absence  of  special  cncumstances. 
interrogate  the  proprietor  or  editor  as  to  the  name  of  the  author. 
(//,.„»,".sv  V.  IVn.ht  (So.  2),  24  Q.  B.  D.  445,  n.  ;  36  AV.  R.  87!.  ; 
(iih»on  y.  Kran.,  23  Q.  B.  D.  384  ;  58  L.  J.  Q.  B.  «12  ;  <11  L.  I. 
888-  FJmo,„ho„  V.  liinh  ,(  Co.,  Ltd.,  [mr>]  2  K.  B.  523;  71 
L  J.  K.  R.  777 ;  f>4  W.  R.  52 ;  93  L.  T.  4tJ2.)  'I'Le  prmter  <.f 
a  libel,  on  the  other  hand,  will  generally  disclose  the  name  of 
his  employer  ;  there  is  no  reason  why  lie  should  not  ;  and  .tc 
the  statute  3!»  Geo.  HI.  c.  79,  s.  2J),  which  provides  that  :!. 
printer  must  for  six  calendar  ninths  carefully  preserve  at  Icii.t 
one  copy  of  each  paper  printed  by  him,  aiid  write  thereon  tl:o 
name  and  address  of  the  person  who  employed  and  paid  linn  to 
print  it.  (See««/c',  p.  12.)  As  to  election  placards,  see  41)  k  \i 
Vict.  c.  51,  s.  18. 

Juiuili-  "/  Caiim'H  of  Ai'tioii. 
The  Judicature  Act  permits  a  plaintiff  to  join  on  one  writ  any 
numlwr  of  causes  of  action,  provided  tli(>y  be  all  between  the  sainr 
parties.  But  as  a  rule,  in  cases  of  libel  and  slander,  the  plaintill 
shoul.l  not  avail  himself  of  this  power.  Defamation  is  a  matt..- s., 
,„;,nis.  audit  would  be  hnprudent  to  complicate  the  issue  by  joiiim- 
irrelevant  claims.  Any  nmnber  of  libels  or  slanders  published  l.y 
the  same  defendant  of  the  same  plaintiff  may  be  ami  ou^ht  t-  1.; 
include.'  in  the  same  action.  So  may  a  claim  for  malicious  pro>.- 
culion,  or  wrongful  dismissal,  or  even  assault,  between  llie  sain.; 
parties;  but  such  joinder  woul.l  only  be  advisable  if  all  such  .-au-.s 
of  action  arose  out  of  the  same  circumstances,  and  woul.l  I'O 
substantiated    by  the   same   witnesses  as   the   claim    for   lil>.l   '"' 

slander. 

A  claim  by  a  plaintiff  A.  cannot  be  joined  with  a  separate  clann 
by  a  plaintiff  B.  even  against  t!ie  sum.-  .lefeiulant,  unless  llie  caso 
falls  within  Onler  XVI.  r.  1,  as  to  which  see  ant.;  p.  COO.  U  "^ih 
till  recently  clear  law  that  a  claim  for  libel  or  slander  by  a  plaiiUill 
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againr^  one  defendant  X.  could  never  be  joined  with  a  separate 
clunn  hy  the  Hamts  plai-Uiff  apiinst  another  defendant  Y.    (Sadhrv 
at.  W.  lii/.Cn.,  [ISim]  A.  C.  4r,0  ;  «!5  L.  J.  Q.  H.  4f',-2  ;  45  W.  R. 
51  ;  74  L.  T.nCA  ;   Thiii,ipni,ii  v.  London  Coiniti/  Conmil,    [189!)!  1 
Q.  H.  840;  (',8  L.  J.  Q.  B.  625  ;  47  W.   11.   483;  80  L.  T    512  ) 
Hut  It  has  now  been  held  by  the  Court  of  Appeal  tliat  there  is 
power  under  Order  XVI.  r.  4.  to  join  several  defendants  in  the 
•same  action   for   the  purpose   of  claiming    relief  against    them 
severally  or  in  the  alternative,  and  that  this  power  is  not  confined 
to  cases  in  which  the  causes  of  action  alleged  against  the  several 
defendants  are  identical,  but  extends  to  all  cases   in  which  the 
subject-matter  of    complaint  against   the  several   defendants    is 
substantially  the  same,  although  the  respective  causes  of  action 
against  them  are  different  in  form,  and  their  respective  liabilities 
are  to    some  extent   based    on    different    grounds.     (Ihillock   v 
L.fl.  O.  Co.,  [1907]  1  K.  B.  264  ;  76  L.  J.  K.  B.  127  ;  96  L.  T. 
905;    Comjxniiu    Sansiiinia    dr    Can,,*    Co),r,,ladas     v.    Iloiddrr 
lU-othe,;  .f-  Co.,   Ltd.,    [1910]    2    K.    B.    354.)    It    was  thought 
ai)parently   that  the    alteration   made  in    1896   in   the    wording 
of  Order  XVI.  r.  1,  which  only  applies  to  pbiintiffs,  had  in  some 
way  rendered  incorrect  the  construction  placed  by  the  House  of 
Lords  in  Sadler's  ( 'axe  upon  r,  4  of  the  same  Order,  which  applies 
(inly  to  defendants,  and  which  remains  unaltered.  Nevertheless,  the 
decision  in  (iomr  v.  Coiddnd;i,; [1898]  1  Q.  B,  348  ;  67  L.  J.  {).  B. 
251 ;  46  W.  R.  214  ;  77  L.  T.  707,  appears  to  be  overruled,  and 
I'lobably  also  that  in  I'ojie  v.  Ilawlni/,  (hiOl)  85  L.  T  263-  17 
Times  L.  R,  717. 

Si)ecial  provision  has  been  made  for  cases  of  husband  and  wife, 
!ind  for  persons  jointly   interested.      Before   the  Common    Law 
I'locedure  Act,  1852,  if  a  wife  was  libelled  or  slandered  and  the 
liusl)and  sustained  special  damage  in  consequence,  two  actions  had 
to  be  brought,  one  by  the  husband  and  wife  jointly  for  the  injury  to 
her  reputation,  and  a   second  by  the  husband  alone  to   recover 
the  special  damage  which  he  had  personally  sustained.     (See  ante, 
p.  569.)    But  now   by  Order  XVIII.  r.  4,  claims  by  or  against 
husband  and  wife  may  be  joined  with  claims  by  or  against  either 
of  them  separately.     Again,  before  the  Judicature  Act  if  a  firm  was 
lili.'lled  and  one  partner  suffered  separate  special  damage  he  had 
to  bring  ft  separate  action  for  this  special  damage ;  he  could  not 
icfover  it  in  an  action  brought  by  the  linn,  although  in  dmi  .iclioii 
be  was  a  necessary  plaintiff.     (See  ante,  •>.  590.)    But   now   by 
Order  XVIII.  r.  6,  "  claims  by  plaintiffs  jointly  may  be  joined  with 
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claims  by  them,  or  any  of  them,  sepiirrvtely  against  the  same 
defendant."  It  will  l^e  observed,  however,  that  this  rule  applies 
only  to  joinder  of  claims  by  plaintiffs. 

All  the  ul)ove  cases  are  subject  to  rr.  1,  8,  »,  of  Order  XYIII., 
which  provide  that  if  a  plaintiff  unites  in  the  same  action  several 
causes  of  action  which  cannot  be  conveniently  tried  or  disposed 
of  together,  a  master  or  district  registrar,  on  the  application  of 
the  defendant,  may  order  any  of  such  causes  of  action  to  be 
excluded,  and  consequential  amendments  to  be  made. 

lUuatration. 

Tho  plaintiff  was  onf,'iigo<l  by  H.  to  art  at  a  thoatrc,  of  which  D.  wih 
l.waoo  and  inanas'T.  In  an  a.'tion  brought  by  him  affainnt  H.  and  D.  m 
respect  of  an  alleged  slaiulor  spoki-n  by  ono  di-f.-ndant  on  one  occasion  aiul 
b>  tho  other  ilefeudaiil  on  another  occa-sion,  and  also  in  respect  of  an  alhg.il 
conspiracy  b.'twcen  them  wrongfully  to  dismiss  hiw  from  his  employment  : 
lUcJd,  that  these  claims  r>ouhl  not  bu  joined   in  one  action. 

Pop,'  V.   Ilnirlrv,,  and  nnothvr,  (1901)  85  L.  T.  203  ;     17  Time. 

L.  H.  7r. 

Overruliiii,'  I'l-itilla  v.  Srhaiic/.-  db  Co.iiml  Fels  S:  Co.,  W.N.  imi), 
p.  i)0. 

JiirigiUctioii, 

The  next  question  is,  has  the  Court  which  the  plaintiff  wishes 
to  select,  jurisdiction  over  his  cause  of  action.  Want  of  juris- 
diction  may  arise  from  two  distinct  causes,  (i)  The  Court  may 
have  no  power  to  try  that  class  of  action,  (ii)  The  defendant 
may  be  outside  the  geographical  area  over  which  the  Court  can 
exercise  its  powers. 

(i)  Choice  of  Court. 

The  County  Court  has  no  jurisdiction  in  actions  of  libel  or 
slander,  except  by  consent  of  Iwth  parties  (County  Courts  Act, 
1888  (51  &  5-2  Vict.  c.  43),  ss.  uti,  (j4)  ;  although  an  action  com- 
menced in  the  High  Court  may  subsequently  be  remitted  to  the 
County  Court  under  s.  tUi  of  that  Act.    (See  pout,  p.  ()18.) 

Many  inferior  Courts  of  Record,  such  as  the  Mayor's  Couii, 
London,  Liverpool  Court  of  Passage,  the  Salford  Hundred  Court 
and  the  Tolzey  Court  of  Hrislol,  can  try  actions  of  libel  or  slaiRltr. 
But  in  the  absence  of  any  express  statutory  provision  to  the  con- 
trary, it  is  necessary  that  the  whole  cause  of  action  nhoulil  nvim 
within  the  limits  of  the  territorial  jurisdiction  of  such  inftiior 
Court.    Hence,  if  the  words  be  actionable  pir  »>;  they  must  bo 
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published  within  the  territorial  jurindietion ;  if  thev  are  not 
actionabh.  w.thout  proof  of  s,>ecial  damage,  lK,th  the  publication 
and  the  accrual  „  8,«cial  danmRe  must  take  place  litbin  the 
hmitH  of  such  jur.Mhction.  {LiuWl.n,  v.  Wn.jht,  1  Lev.  (J!» ;  1  Sid. 
.»5.)  A  letter  is  deemed  to  be  published  both  where  it  is  posted  and 
TThere  it  is  received  and  opened.     (U.  v.  I(,„:htt,  4  U.  .t  Aid.  !.5  ) 

Ihe  High  Court  of  Justice  has  jurisdiction  over  all  libels  and 
sla  uWs  pubhshod  within  its  territorial  jurisdiction :  and  also  over 
all  Ibels  and  slanders  published  abroad,  provided  proceedings  either 
cml  or  crmunal  can  be  taken  fo^  the  publication  of  such  words  in 

n««'.i".",7.,"'  "^'"^  ^^'^  '''''  rublished.    (Marl,a.io  v.  Font.s 
1897]  -2  Q.  B.  231 ;  ««  L.  J.  y.  B.  ,42  ;  45  W.  1{.  .5H5  ;  7G  L.  T.  588 

rn  w^,  7.?  ^'"""'  ^  ^'"•'  ^^'-^^^  A.  C.  17«i ;  71  L.  J.  K.  U.  3«1  • 
Kn  g  s  Bench  Division.    Although  the  Chancery  Division  has  juris- 

?  HM  r  "o'.  "" '"''  "^  "•'"'  "'■  '''""^'^'-  '^""■'f  ^■""""■'■'/  V.  field 
Lli»05j  2  Ch.  3«1 ;  74  L.  J.  Ch.  «1,2  ;  54  W.  B.  85  ;  93  L.  T   l'.0, 

such  an  action  is  rarely  tried  there,  as  no  cases  are  tried  in  that 
Division  with  a  jury.  An  injunction  can  1«>  obtained  as  readily  in 
one  J)ivision  as  the  other.  ^ 

If  the  defendant  l,e  an  undergraduate  resident  within  the  Uni- 
versity 0  Oxford  or  Cambridge,  he  must  be  sued  in  the  Universitv 

.urt.   although  the  plaintiff  be  in  no  way  connected  with   the 
cniversity  or  resident  within  its  limits,  and  although  the  libels 
complained  of  appeared  in  several  London  new.spapers     iOhnu'^y 
"  h>ttn,,M.,,  U  Q.  B.  ]>.  7(il ;  55  L.  J.  Q.  B.  409 ;  34  W.  R.  5(i5  ) 

(ii)  Srnk'r  of  If -lit  out  »/  J„rig,lir(ioii. 

In  actions  in  the  High  Court  there  remains  the  further  question 
Is  the  proposed  defendant  within  jurisdiction  so  that  he  can  b^ 
served  with  the  process  of  the  Court  ?  If  he  is,  it  does  not  n.atter 
whether  he  is  a  British  subject  or  an  alien.  But  if  he  is  not,  leave 
must  be  obtained  from  a  judge  of  the  High  Court  to  serve  the  writ 
or  notice  oi  it,  out  of  jurisdiction.  Such  leave  must  be  applied  for 
befoi^  the  writ  is  issued ;  and  it  will  only  be  granted  in  the  c.es 
Bpeched  under  Order  XI..  which  forms  a  complete  and  e.xhaustive 
code  upon  thi-  subject.  (In  .r  A«,,r.  I-ag,r  v.  ./„/..,/„„.  22  Ch. 
1>.  «0  ;  o2  L.  J.  Ch.  5G ;  31  W.  B.  33 ;  47  L.  T.  085  ) 

This  Order  greatly  limit,  the  powers  formerly  possessed  by  the 
U)urt:  It  practically  prevents  any  action  bein<;  brought  here  for 
'laimiges  for  any  libel  or  slander  published  abroad,  and  also  for  any 
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libel  or  Blander  publishcl    here  by  a  peiRon  ordinarily  resident 
abroad,  uule«B  he  hapiHiim  to  c->,ne  to  England,  so  that  iwrsonal 
service  can  l)e  ftretted.     And  if  the  words  In-  spoken  out  of  juris- 
diction, th.'  fiu  t  that  they  incidentally  affect  property  withm  juris- 
diction is  not  Butticient  to  bring  the  case  within  Order  XI.     (Cm-,,  v. 
Ainott,  2  C.  P.  1).  24  ;  4(5  L.  J.  C  1'.  3 ;  25  W.  R.  4« ;  35  L.  T.  424.) 
If  two  or  more  persons  carry  on  business  together  in  partnerslu). 
within  the  jurisdiction  under  a  tirm  name,  they  may,  l)y  virtue  of 
Order  XLVIIIa.  r.  1,  !«  sued  here  under  that  firm  name  without 
leave,  although  all  the  partners  reside  out  of  jurisdiction.    ( ^■..»■<•.■.s^  < 
BankhKiCo.  v.  Firhank,  I'auUwi  ,C  Co.,  [18i»4]  1  Q.  JJ.  784  ;  (J3  L.  J. 
Q.  li.  542  ;  Macltir  v.  liurm,  [lHi)5]  2  Ch.  «30;  64  L.  J.  Ch.  bHl.) 
But  if  one  man  carries  on  business  within  jurisdiction,  whether  in 
his  own  name  or  under  any  other  style  or  firm,  he  cannot  be  sued 
here  if  he  reside  abroad.     (Field  v.  lienneU,  5«5  L.  J.  Q.  B.  HI): 
Ih  B,ruale»  v.  Snc  York  IhmUl,  [1893]  2  Q.  B.  i»7,  n. ;  02  L.  .1. 
Q,  B.  385  ;  41  W.  \\.  481 ;  fiS  L.  T.  ()58  ;  Ih-  Ihrnale*  v.  linuolt, 
(1894)  10  Times  L.  II.  419.)    A  foreign  company  may  1)6  sued  htnv 
if  it  carries  on  business  so  as  to  be  resident  within  the  jurisdiction 
(La  Bo,m,o„ne,  [1««>]  A.  C.  431 ;  »i8  L.  .1.  P.  104;  80  L.  T.  815; 
8  Asp.  M.  C.  550) :  but  the  mere  fact  that  it  has  a  branch  office  ni 
this  country  will  not  entitle  a  plaintiff  to  serve  a  writ  at  the  braiali 
office.     (Jonci  v. Scottish  Avcidnit  IiisiiraiK'-  Co.,  Limited,  17  Q. B.  !»• 
421 ;  55  L.  J.  Q.  B.  415 ;  55  L.  T.  218 ;  O'Connor  v.  Star  Xetv^txi)"  r 
Co.,  Liniitid.  'o  L.  R.  Ir.  1.)    And  there  can  l)e  no  substituted  service 
of  p  writ  in  hu      oion  in  which  there  cannot  in  law  be  personal 
service      (Fi.ld  v.  Kcnn.tt,  5C.  L.  .T.Q.  B.  89 ;  midin.,  v.  Bean,  [IH'.H] 
1  Q  B  100  •  60  L.  J.  Q.  B.  10 ;  39  W.  R.  40;  64  L.  T.  41 ;  Ja,,  v.  Bml.l. 
1 1898]  1  y.  B.  12  ;  66  L.  J.  Q.  B.  863 ;  46  W.  R.  34  ;  77  L.  T.  335.) 

In  actions  of  libel  or  slander  leave  will  only  Iw  granted  un.l.r 
Order  XI.  if  the  case  falls  within  one  or  other  of  clauses  (c),  (f), 
(a)  of  r.  1  of  that  Order.  The  plaintiff  may  obtain  leave 
under  Order  XI.  r.  1  (f)  if  he  adds  a  claim  for  an  injunction  on 
his  writ.  (Tozier  and  ui/e  v.  Hawkins,  15  Q.  B.  D.  650, 680 ;  5.-.  L.  J. 
O  B.  152  ;  84  \S.  R.  223.)  If  the  plaintiff  has  claimed  an  injunc- 
tion on  his'  writ,  he  may  obtain  leave  to  serve  it  out  of  jnrisdictii.u 
under  clause  (f) ;  but  the  judge  has  a  discretion  in  the  matter,  aiui 
must  at  least  be  satisfied  that  the  claim  for  an  injunction  is  nia.le  m 
good  faith,  and  that  there  is  a  reasonable  probability  that  an  injunc- 
tion will  be  gnuiled.  (irata.H  .(■  Sons  v.  Ihiibj  Ihmr.l  {(il.>^:i.>,r) 
Lmit.d,  [1907]  I  K.  B.  85:5 ;  76  L.  .1.  K.  B.  448  ;  9.;  L.  T.  48,-...  it 
has  been  held  that  it  is  not  necessary  that  he  should  ask  for  an 
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injunction  only  ;  he  may  claim    other   relief  a.    well      (/<«/,.„ 
Berlin  UM  f.^U.,  LinnU;!  v.  //.W/,,  52  L.  T.  im,        ,      ,  Si 

may,  i(  he  think  ht,  limit  the  plaintiff  to  that  portion  of  his  claim 
•n  respect  of  which  it  shall  appear  at  the  trial  h.t  the  «  tZ 
have  .«en  proi,erly  served  out  of  jurisdiction.     iTIoJ.      /M 

A  .  R.  22  .  55  L.  r.  2iy,  ;JH5.)  Ah  to  clause  {«).  where  the  uril  hL 
already  heen  duly  Herved  „„  a  .lefendant  withii.  ju  i^l  t  ^  La " 
^•1 1  be  Rueu  .n  a  p.o,H,r  .-UHe  to  serve  another  defe.ulan  who  i' 
out8.de  ,unsd.ction.  provided  he  he  a  necessary  and  prZ  pm^  to 
the  action.    iCn,,,  v.  A.,,,  [l8!).-ii  1  Q.  li.  ill.  62  lTq  B  2i2 

lltiJoj  1  g^B.  1 J2  ;  04  L.  J.  Q.  JJ.  y2  ;  43  W.  R.  145  ;  71  L.  T  834  • 

5^«'"/r  f '•^;';^'r '""'/•'•'"•""'"•'"^<""-'"".  (1895)  li  Time.  L    R.' 
o28  ;  ,/<»^H<  V.,VV '/•«/;/,     189!>1  1  Ir   R  'M7  \     Tl,  w       .      -.,    • 

Prop^  case  ,ive  leave'fir  theUJi-.^a^i^^^:',:!- ; 

withn.   ursdiction.     (^.„/,,,,,  v.  7V.,,..  17  y.  Jj.  D.  014  ;  55  L  J 
V.  11.  0I8  ;  34  \\ .  a.  708  ;  55  L.  T.  44.) 


Statutes  of  Liniilatioii. 
It  is  seldom  that  a  plaintiff  in  an  action  of  defamation  allows  his 
remedy  to  he  barred  by  lapse  of  time.     Ke  is  general  "00  eJ'-r  to 

ul  yaccrued.     (^,ee  /.,.«.  v.  /.a...,,  0  Ring.  N.  C.  212  ;  8  Scott, 

8  Scott,  N.  li.  21.)    Still,   the  I>uke  of  Brunswick  waited  neih' 
ej^  een  years  ;  it  may  be  as  well,  therefore,  to  state  1 1      an     ll . 
of  slander  for  words  actionable  j,rr  s.  must  be  brought  '•  within  tw' 
)ears  next  after  the  words  spoken,  and  not  after  ""il  Ja!     "     5 
^.  3),  and  that  an  action    for  libel  must  be  brought   "within      ' 

ation.     \\  henever  the  words  are  actionable  only  by  reason  of  s  .eci- 1 
;,    Thos  Raym.  01 ;  LutM.o,,  v.  Un,,l,t,  1  Lev.  09 ;  1  Sid  ,5  •  cf 

l^r"'.^''  •'  ^''"'^  ^'-  ^-  '^-^  ^^"^  "-n  theplaintiff  h     s 
jea.s  withm  which  to  sue  and  not  merely  tao,  for  as  the  case  is  take.i 


n 
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out  of  the  clause  "  within  two  years  next  after  the  worda  Bpoken." 
it  must  fall  within  the  Reneral  clause  as  to  actions  on  the  case. 
(Sa,„„lr»  V.  r.lnanh,  ../;.rw.)  In  all  other  cases  time  runs  from  the 
d.te  of  uhlication  ;  unless  the  plaintiff  he  then  an  mfant  or  a 
lunatic  or  the  defendant  be  beyond  the  seas,  when  time  iMigins  to  run 
from  the  infant  cominR  of  age.  or  the  lunatic  becoming  of  sane 
memory,  or  the  defendant  returning  from  beyond  the  seas.  Ul  Jac.  i. 
c.  16, 8.  7  ;  4  A-  5  Anne,  c.  8  (al.  c.  Ifi),  s.  19  ;  3  &  4  NVil..  1\ .  c  42. 
8  7  1!)  &  '20  Viet.  c.  07.  hh.  10,  12.)  But  if  once  such  disability  Iw 
removed  and  the  time  begin  to  run.  nothing  afterwards  can  stop  it. 

A  still  shorter  period  of  limitation  exists  in  cases  to  which  the 

Public  Authorities  Protection  Act,  1893  (.--.O  &  57  Vict.  c.  tJD.app  les. 

If  an  action  be  brought  against  "  any  i.erHon  "  for  any  defamatory 

words  published  "  in  p.irsuance  or  execution  or  intended  execution 

of  any  Act  of  Parliament,  or  of  any  public  duty  or  authority,     the 

action  must  be  commenced  "  within  six  months  next  after  the  act 

complained  of.  or  in  case  of  a  cuutinuance  of  injury  or  damage. 

within  six  months  next  after  the  ceasing  thereof."     (See  h^ul  v. 

lilUla,,!  School  lUnml  (1901)  17  Times  L.  W.  »i2«;  Carey  x.  M^lr". 

jmlitan  l}on,n„h  of  linmomUr,,,  (1908)  20  Times  L.  U.  2.)     But  ii 

would  seem  that  an  individual  member  of  a  public  authority  has  no 

such  protection  if  an  action  be  brought  against  lam  in  respect  A 

words  spoken   in   the   intended   execution   of  his  duty.      {ll<ml 

A,j,u,vbun  V.  /'.uAnMo,,.  11892]  1  (,».  D.  481  ;  <U  L.  J.  (J.  B.  409  ;  HI 

W.B.  4r,0;  <5HL.T.ni8.>  ,      .  ,     ., 

But  the  publication  relied  on  to  oust  the  Matuta  need  not  be  the 
original  ..r  substantial  publication.  Thus,  if  any  agent  of  the  p  am- 
tiff  can  induce  the  defend'  ..  to  sell  him  an  old  copy  of  tlie  libel, 
published  manv  vearn  n'  -uch  second  publication,  although  con- 
trived bv  the  plaintiff  ,  the  very  purpose,  will  be  sullic.ent  to 
disprove  the  plea  of  ti. .  Statute  of  J.imitation.s.  And  that  I'leu 
being  once  ousted,  the  jury  will  not  be  conlined,  it  is  said,  to  Hmt 
single  publication  within  the  six  years  but  may  take  all  the  cir- 
cumstances into  their  consideration.  Kl^nhoJ-  lininxwi,!.  v.  Ihni,.,; 
1 1  i}.  B.  18;-)  :  19  L.  J.  Q.  B.  20  ;  14  -Jur.  110  ;  3  C.  \-  K.  10.) 

l-'onnvr   I'nic'iiliii'js. 

Where  the  words  are  actionable /»'■»•  «,•,  the  fact  that  a  previ-ii^ 
action  has  already  been  brought  and  judgmtut  it-covered  l^>  a  l^ii'  t'- 
any  subsequent  action  against  the  same  defendant  based  on  llie 
same  publication  even  although    fresh  damage   has  since  arisen 
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been  submUted  to  their  conHidemtio.r  then  ''*"' 

HUcce«sivesuhsidence;oft..eH„rL:aH^rn    l""      '" 

which  were  not  in  then..elves  ac    >,  Jwe  ^3"'";  T"'"'^^ 

l)een  clearly  laid  down      "  Tf,  >        7  '■«"'''»'y  ''.le  has  now 

can  brine  a  fresh  ftcfimi  #r,r  ft      i  •  •  •  .  An  owner 

Hidence.1nVre    ",3  1  '"■'"':'. '''•'"'^'  ''^  ^■■'^•''  f*'^''  «"'•- 

'lavage  ••      Per  Lo  7a  1  1        ""  ""[."""«   '"'  *'"'   "^"^   "^  '"t"- 

irou,  ,1,, p„,,,i,„i.„  „, ,1  „,:,  ° "  „  K"  r"'",""""" 

J..d6me«i„  a  t„„„eracai<,„  „ill  I,  „''J,  ■'  ;  ''"  '""'•  ''■  «*• 
ml.™  it  i.  clear  Hal  He  ca««  o(  ZZ       ,       ™'"<'"1"""  ""'<»>■ 
Where  i„  lh„  li„t  acion  ZA^T      ,  "■  """"  '"  '»"■  ""<'»• 

.«jro,  hi.  trade,  the  <„,„.  held  .  .  Z™    h.  he  £'!"   '"  "" 

|.w.,.„,.haUSh;:;i::Cd ;;:  ::  r:;. ':  ™r'° 

-..■o,.i,a..d„,,.,,„u,e,p:htt ;:,:', r-;;"';''  '•:  ■,  rr" 
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So  too,  a  previous  recov.  ry  againBt  another  person  may  be  a  bar 

to  tlie  present  action,  i(  the  former  lU'fen.lant  was  jointly  conrerned 

with  the  present  defendant  in  the  very  puldication  now  Bue»l  on. 

Thus,  if    A.    and   «.   l)o   in    paituership,  either    an   print.  ih    or 

puhli'sherH  of  a  newsiwiHir,  a  previous  judRvnent  recovere<l  igainst 

A.  will  Ih)  a  bar  to  any  action  aKuinsl  H.  for  the  Banie  iil-l.  even 

thouRh  tiie    judgment   in   the   prior    action  has    ht-en    fruitless.* 

ilinurn    V.    H'.«.//..».    Cro.      Jac     7:«  ;    Yelv.    »i7 ;     Moo.     7f.2 : 

Kn>',     V.    //rw-v.    i:»    M.    &    W.    4!tl,     r.04  ;     Dnk,-    oj    Iir„n.^ 

iriri-  V    I'n'i'o;  '^  t;.  A-  K.  Ch;!  ,   Brintnuoil  V.  Uarn»on,  L.    1!.  . 

C     1'  "547-    41   L.   J.  (■    I'.    liK);    20    W.    R.   7H4  ;  27  L.    T. 

oji     Af„„«/.'r  V.  <"....•,  10  .\,.p.  Can.  ««(      .W  L.  T.  474.>    For  b<,tli 

.      .     to  have  l»een  sued  jouitly  in  the  tiist  action.  But  where  two  are 

severally  liable,  judgnieo    aRainst  one  is  no  bar  to  an  action  ii-iunst 

the  other     Thus,  a  previous  jiidRnieJit  aRainst  the  proprietor  of  ;i 

newspaper,  even  ihouf-h  satisfied,  is  no  bar  to  an  action  for  the 

same  lil)el  a-ainst  the  author,     (//v^.-e  v.  -U.i//.  2  K  &  !••  l'- 

I  u.ruor,  the  fact  that  damages  have  been  recovered  aRainst  or 
'newspaper  is  no  bar  to  an  action  aRainst  another  newspaper  xOom 
l.as  published  the  same  lil«l ;  althouRh  the  defendant    .na^   ul^• 
evidence  of  such  i)revions  recovery  in  mitigation  of  dama^.s. 

virtue  of  sect,  b  of  the  Law  of  Libel  Amendment  Act,  1888,  -o. 

n   !J97 

That  criminal  proceedings  have  alrcn.iy  been  taken  by  wav  .. 

indictment  for  the  same  libel  is  no  bar  to  an  action  w-lieiher    lio 

prisoner  was  ..Miuiited  or  convicted  ^'ea.ock  v.  if-/m,/.  2  B.owulow 

i  GoldosboroURb,  ir.l  ;  l.i  M.  A-  W.  8-25,  n.)  ;  but  it  .^  .uulvisal^le 

to  bring  such  an  action  in  either  case,  except  under  v»:ry  si)ecMal 

circumstances.     If   the   former  criminal   proceidn.-;s   wer.'  uK.n 

bv  wav  of  criminal  information,  then  if  the  rule  uis,  has  been  .,.....■ 

absolute,  cl.:uly  no  civil  action  can  l.    brouRbt   (/.'    v.   .S/wn„-. 

.,  T     1!     VIS);    and  probablv  not  if    be  rub-  was  disclmrj;..    on 

showiuR  cause,  all  the  old  Cou.u  at  Westminst.r  bein-;  now  in.r^d 

in  the  lliRh  Court  of  Justice  .ir.iA/,//  v.  CU     au.l  „.../--    !<• 

M    &  W    822;  If,  L.  J.  En.   225)  ;  unless  the    Court   thouRl.t  a 

civil  action  the  more  appropnaio  remedy,  and  discharRcd  the  ru,. 

i„  order  that  civil  proceed!.^,  mipht  be  taken,     (/-r  /«<'■^    """  • 

2«L.T.  83.)  


,     "   .       ..        .       .   .  :...! r.\  fi£.!ii!i.jt  liMiitlior  wilt  be  a  Im.  luiK-^ 

llpp.  (<»M  S.)  7:i»  ;    /.'  '.s/iH  V. 


/•,( 


:i>s  Ilioi  ( 


4.-.  N.   V.  .Sui.r.  Ct).  •'-■•) 


IXOonsKMKXT  o.V  »/ltT. 
I.i-tter  l»j„re  Aition. 


fli.l 


In  theal.Kenco„f  any  s,)eci«l  Act  of  I'arlia.uc.t,  it  in  n„t  nrres- 
Mi>  for  a,.,u„t.ffto  serve  any  inten.k..I  .lefen.lunr,  will.  «  formal 
noue.  of  act...n.     ^S.e  the  Public  Authoriti..  Protection  Act.  18 '3 

T  -.H  •  ■.  'n'  "^^  ';  ^-  '^-  •^^'-'^  '"  ''■  "•  '^'-'^  •••« 
,.I«.nt.irs  Hohcuor  HhouKl  ,vr.te  to  tho  .l..f.,ulant.  .lf„mn.lin«  an 
«iK.ogy  ami  i  ,reaten.n«  proce.din«..  .f  no  a,.olo«y  1.  forthcoming 
Nothn.g  Hhou  .1  1..  said  in  this  letter  ahout  costs.  If  the  char™ 
was  made  puhlicl, ,  a  puhlic  a,.,  '.gy  should  ho  den.und  d,  ^  ,! 
advertised  u.  a  newspaper.     If  only  a  few  l.-ard  it,  th-  ,  lainti.I 

eHa>g..,     vhich  can    he  shown  to  everyone   who  heard   .h'   the 
ilefendaut  suid.  " 


li  ,it. 


I 
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actio      of  defa.nation  the  writ  ,     .hvays  gener,  Mv  n.dorsed. 
n  actions  ..  shmder    t  is  enough  to  say  •'  The  plaintilT  .s'clain,  is  for 
amagesfor  slander.-      Hut  in  an  action  of  hl.l  n>.,n  details  n.ust 
now  Iw  given  on  the  wv... 

A  rule  made  in   l.»o;,   sequins  that      in  a.-tio,      f„r  HI,,.]    ,he 

.n  o.™nton  the  wnt  shall  sta,.  ...lieient  pur.icu,  as  to  identify 

•   u    l.cat.ons  „.  ..spect  of  which  the  action  i.  hronght."    (Order 

ni.uX>     And  a  fonu   of  uulorsen..  Mt  is   given  in    S.,*ndix   A. 

at  JH    sect    ,v.  of  the    il.S.C:       The   plamtitrs    -lain,  is  for 

Juaages  for  hhel  cont  dned  n.  r,,„,        ,,,,•,„,  ^^^      ^^ 

t::^:;''T'\\  ""■  l-'-n. .rnisoa,M,.«s  to  claiman  .junction 
the  uo  „.  and  for  an  n,ju..  t.on  "  sho;  be  added,  is  to  an 
ai'phcation  for  an  inUrin,  inji.  .ij,,,,,  ^^^  .       ._  j,_  ^.^^.^ 


Maltir.i   i<>  hf 


h 
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J  i  M  1  ;'.  '"''  i'^"^''^"' "R^- "-  ''•-•ft'"<iH..i  should 

Z^l^  \"^:T  '  ""'  '^'"'"^'"'"-  "'^  is  in  th.  wrong,  he 
u,ht  0  adnut  It  .t  ouc  i,.  the  case  of  a  newspapu-,  U  is 
a. ncu  -uly  des.rablc     .h,    .his   ,„.stion  should   be  diaU  il 

•1'    ;.i  lu.,     moment,        .     icr  inat  the   apology,  if    any    uiav  be 

IM.l.h.hed  m  the  m.  xt  i»M.«  of  the  paper.  " 

A  rr-iupt  api;..,,y    wir  often  put  an  end  to  the  action      It  is 

-y    .'«ij.rth.  ,l»:.uir.,.,.rega,,  it:  if  he  doe^  1      „! 

l-.lues  of  j«dg.  and  jury  will  p,.bably   be   with    ,he  defeuduut. 


B|  4  \M 
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and  it  may  ftssist  to  reduce  materially  the  airount  of  damages. 
]?ut  such  apology  must  be  frank  and  full.  .\  guarded,  half-hearted 
aiioloRv  will  only  injure  the  defendiiiifs  position.  It  is  no  use  to 
publish  a  para},'raph  expressing  astonishment  at  the  receipt  of  a 
lawyer's  letter  and  attempting  to  explain  away  or  minimise  an 
imputation  elearly  made.  It  is  still  worse  to  assert,  as  is  some- 
times done,  that  the  defendant  has  done  the  plaintiiT  a  kindness 
in  making  a  false  charge  against  him,  as  it  "has  afforded  him 
an  opportunity  of  publicly  denying  it."  (See  the  remark  of  Mellor, 
.1.,  Tj.  \\.  1  y.  B.  701.)  A  mere  correction  is  not  an  apology.  A 
so-called  apology  is  not  an  apology  at  all,  unless  it  unreservedly 
withdraws  all  imi-utations  and  expresses  rcgrst  for  having  made 
any.  If  defendant  apologises  at  all,  he  should  do  so  freely  and 
handsomely,  as  well  as  promptly. 

Whether  \w  has  apologised  or  not,  defendant  should  enter  an 
appearance  to  the  writ.  He  should  not  allow  judgment  to  go  by 
default,  unless  he  is  utterly  and  hopelessly  in  the  wrong,  and  at  tlie 
same  time  there  is  no  hope  of  a  compromise.  If  he  has  no  defence, 
he  should  apologise  and  pay  money  into  Court  as  amends.  This 
he  can  do  at  any  stage  of  the  action ;  and  the  earlier  it  is  done,  the 
better  for  the  defendant.  He  can  give  the  plaintiff  the  notice  in 
Form  No.  it.  Appendix  H.,  referred  to  in  Order  XXII.  r.  4.  In 
most  cases  it  is  idle  to  pay  into  Court  a  contemptuous  sum,  such  as 
a  tartbing  or  a  shilling:  it  should  be  at  least  40k. 

If,  however,  the  action  is  one  that  should  be  fought,  the  defen- 
dant should  consiiler  whetlier  the  plaintiff  has  properly  shaped  his 
claim.     It  may  be  that  too  many  plaintiffs  or  defendants  have  been 
addeil  (see  niih.  jip.  '>!»!»,  <i01)  ;  or  necessary  parties  may  have  been 
omitted.     If  ill  tbr  same  action  claims  by  the  plaintiffs  joint  1\  i>e 
combined  witli  claims  by    them    or   any    of  them  separately,  the 
defendant  may  apply  to  have  them  severed,  on  the  ground  iluU 
tliey    cannot    be    conveniently  disposed    of    in    the    same    aciioii. 
(Order  Will.  rr.   1.  7,  H.  ".».)     That  the  plaintiff  is  an  outlaw  is 
ground  for  staying  proceedings.     (See  /.'.  v.   /,«)"-■  ami  Chiiinii<,  H 
Kxch.  (■)'.I7;  -li  L.  -1.  V.\.  -iti-i ;   Si  mi  em  w.  Holt,  i»  Dowl.   '.Otl :  ami 
VI  it  4!5  Vict.  c.  oil,  s.  iJ.)    Or  ictwo  or  more  actions  l)e  brought  l>y 
the  same  plaintiff  f.>r  the  sam.'  libel,  the  defendants  may  apply  to 
have  them  coiisolidntcl.     iSee  y»i.s/,  p.  (i'iO.) 

ll'iit  III  Imiiiirif. 

If  the  dofendaiit  fails  to  api)ear  to  the  writ,  the  plaintiff  mn>i  tile 
an  affidavit  of  due  service  (.Order  Xlll.  r.  2),  and  he  will  then  be 


n/{/T  or  isQuiiiY.  fl,j 

entitled  to  sign  interlocutory  judgment,  and  a  writ  of  inquiry  will 
issue  to  the  sheriff  hidding  hi,„  summon   «  jury    to  assess    the 
damages,  unless  some  other  method  of  assessment  he  ordered  l.y  the 
Master.     (//,.,  r.  C.)    As  there  is  no  Statement  of  Claim,  the  plain- 
tiff should  give  the  defendant  formal  notice  a  reasonable  time  before 
the  hearing  that  he  intends  to  offer  before  the  under-sheriff  evidence 
of  such  and  such  special  damage.     Or  under  the  amended  rule  .5  of 
1!»02  the  Master  may  now  order  a  Statement  of  Claim  or  particulars 
to  be  hied  Ijefore  any  assessment  of  damages,  although  the  defen- 
dant  has  not  appeared.     Similarly,  a  writ  of  inquiry  will  issue  if 
defendant    does   not   deliver  any  Defence.    (Order  XXVII.  r   4  ) 
The  inquiry  is  conducted  in  the  same  wav  as  a  trial  at  Nisi  Prius  • 
the  only  difference  is  that  the  plaintiff  m„.i  recover  some  damages" 
though  as  a  rule  he  does  not  recover  such  heavy  damages  from  a 
sheriff's  jury  as  after  a  full  trial  at  Nisi  I'rius.     Rules  U   15   19 
:M,  35   8«  and  .37  of  Order  XXXVI.  apply   to   an    in,,uir'v.     The 
p  .imtiff  need  not  adduce  any  evidence  at  all,  but  merely  pu't  in  the 
hbel.     And  the  jury  will  not  in  such  a  case  be  bound  to  give  him 
nominal  damages  only.     {Tiij,,,   v.    Tlo.max,   ;{   H.  \-  c.    Iii7  ;  1 
C.  .V  I'.   177.)    As   to   costs,   see  ante,  p.   152.     ji  ti.e  defendant 
desires  to  have  the  damages  reduced,  he  must  move  for  a  new 
trial   within   the  prescribed   time.     (See   ('hatt,ll    v.   Ihiih,   Mail 
I'Muh'  :,  Co.,  Limit,;!,  (1!M)1)  18  Times  L.  1{.  1(J5.) 


Snmiiiimii  j.ir  Itinrlioiis. 

The  writ  being  generally  indorsed  and  the  defendant  having 
appeared,  it  is  now  the  duty  of  the  plaintiff  to  take  .uit  a  summons 
for  directions  under  Order  XXX.  This  he  must  do,  as  a  rule 
before  taking  any  other  step  in  the  action  ;  and  he  must  do  so' 
within  fourteen  days  after  appearance  ;  otherwise  the  defendant 
will  bo  entitled  to  apply  to  have  the  action  dismissed.  If  as 
"Himlly  happens,  the  Master  declines  to  dismiss  the  action  he 
inay  yet  on  this  application  by  the  defendant  give  directioiiH 
for  Its  further  conduct,  as  if  it  were  a  summons  for  directions 
(r.  8). 

On  either  of  these  summonses  the  Court  or  a  judge  (which 
I'lnase  usually  means  a  Master)  may  make  such  order  as  may  be 
just  with  respect  to  all  the  proceedings  in  the  aclion  from  appear- 
ancc  till  trial.      The  foilowinr-  are   the   directions   most   usually 

givni :  —  ■' 

(ij  l'l<a,lim,».—\u    actions   of    libel    and    slander,    the   Master 
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invariably  orders   I'leadiiiRS.      The   precise  words  are  material. 

(Order  XIX.  r.  21.)  ,     ,.      ■  u  a  ■ 

(ii>  l>artin,lar^.-U  any  allcRation  in  any  pleading  is  couched  in 
such  ceneral  terms  that  it  does  not  give  the  other  party  detaile.1 
information  to  which  he  is  entitled,  the  Master  will  order  particulars. 

(See  p'»t,  p.  ()29.)  „     ,.      ■,  i         .    r 

(iii)  Srr„rit„  for  r<.»/-..-If  the  plaintiff  ordmanly  resides  out  of 

the    jurisdiction,  he  may  be  ordered  to  give  security  for  co.ts. 

though  he  may  be  temporarily  within  the  jurisdiction.    (Order  I  A\ . 

r  fi  rt  )     But  no  such  order  will  be  made  if  the  plaintiff  resides  in 

Scotland  or  Ireland,  or  is  abroad  in  an  official  capacity  m  the  public 

service  or  has  substantial  property  within  the  jurisdiction  on  whieli 

execution  can  be  levied  :  nor  if  there  is  a  co-plaintiff  who  resides  iii 

England.     The  mere  fact  that  the  plaintiff  is  insolvent  (/-<■  M.^nrur 

V  Fnvn^o,,  awl  anolhn;  (I!>OiJ)  '20  Times  L.  R.  H2).  or  is  a  marncd 

woman,  is  not  sufficient  ground  for  ordering  security. 

(iv>  llrwitthifl  thr  Arliou  to  the  Count,,  Omrt.-iiee  post,  p.  <.18. 

(v)  Conxoluhtion  of  .IWioh/i.— See  poxt,  p.  fili>. 

(vi)  Sta<,  of  Pro ,/;»<,«.-The   Master  has   power  to  stay  all 

proceedings,  if  the  action  is  frivolous  and  vexatious  (see  Order  XX\ . 
r  1)  or  if  the  plaintiff's  mode  of  conducting  the  action  is  oppressive 
and  vexatious,  or  if  he  has  not  paid  the  costs  of  a  previous  action 
hvou"ht  on  the  same  cause  of  action.  But  the  mere  fact  that  a 
nlain'tiff  has  not  paid  costs  which  be  was  ordered  to  pay  upon  an 
interloeutorv  application  in  the  present  action,  is  not  a  gnmn.l 
for  staying  proceedings  in  the  action,  if  the  plaintiff  roaiy  is 
„nai)letopaythem.  (On,//..m  v.N»/'.w.,  r«n/.«  aO..^No.2>  I  M.) 
o  cb  IM'.T  •  W.  h.  J.  Ch.  (iWi ;  77  L.  T.  35.)  If  the  alleged  lilul  «as 
published  bv  order  of  either  House  of  Parliament,  all  pioceedings 
will  be  staved  at  once  on  production  of  a  certilicaie  to  that  t-lWt  l>y 
the  Clerk  of  the  House,  with  an  affidavit  verifying  such  certih.alf. 

(:<  \-  t  Vict.  c.  It.)  .,    .  M      M    ,  ,. 

(vii)  I  ,i,h;,rr.—\t  is  (Ui  this  summons,  loo.  that  the  Mastci 
allows  i.  .err..galories  (see  poM,  p.  (i.>l)  or  grants  discovery  of  aoeu- 
nunts  (po^t.  p.  tl4'.t).  He  may  in  a  proper  case  order  that  tiie 
evidence  of  some  iierson  abroad  be  taken  un.ler  letters  of  n.pu-st 
or  on  commission  (post,  p.  (170).  or  that  a  witness  who  isdange.oii.ly 
ill  or  about  to  go  abroad,  i.o  cxauiined  here  before  the  trial  niulur 
Order  XXWIl.  r.  .''.  :  or  that  a  copy  of  an  entry  in  a  bunkers 
book   be  supplied  under  the  Bankers'  Books  Evidence  .Ut,  IH.l- 

*  ''(viiil'/ '/'..•■•  of  Tri„l.-The   place   of   trial  is  now  fixed  by  the 
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Master  on  the  summons  for  directions.  (Order  XXXVI.  r  1 )  He 
will  fix  it  in  the  place  which  he  deems  least  expensive  and  most 
convenient  for  both  parties,  and  the  majority  of  the  witnesses  on 
both  sides.  The  plaintiff  has  no  longer  a  prepouderaling  voice  in 
the  matter ;  he  has  no  prima  /;,<•/>  right  to  have  the  trial  fixed  in  the 
place  that  best  suits  himself  and  his  witnesses.  Where  the  cause 
of  action  arose  has  now  but  little  to  do  with  the  question.  Where 
the  defendant  resides  is  e-iuall;-  immaterial.  liut  if  either  party 
can  satisfy  the  Master  that  ho  will  not  have  a  fair  trial  in  the  place 
which  seems  naturally  most  convenient  (<:;,.,  because  his  opponent 
18  especially  popular  or  powerful  in  that  neighbourhood),  the 
Ma8t«r  will  hx  on  some  other  place  where  he  is  sure  the  jury  will 
be  impartial. 

(is)  Time  of  Tri„l.-'rhe  Master  cannot  compel  a  defendant 
who  18  not  m  default  and  is  not  asking  for  anv  indulgence  himself' 
to  take  short  notice  of  trial.  {Lushin-  v.  T<keia>i,  (18«>2)  (!7  L.  t' 
121.)  But  if  an  action  is  to  be  tried  at  the  Assizes  he  mav  direct 
that  It  shall  not  be  tried  before  the  third,  fourth,  or  fifth  day  of  the 
Assizes,  and  order  the  defendant  to  accept  ten  .lays'  notice  of  trial 
for  the  day  so  fixed.  {IlaxUr  v.  ll„Usun,th,  riH!)!»|  1  O  H  •>(!(;. 
(i8L..J.  y.C.  LIJilTW.  1!.  171>;7!»L.  T.  43i.)  ''••-'- 

(X)  Mode  of  Tnal.-ln  actions  of  libel  or  slander,  the  Master 
almost  invariably  orders  trial  by  a  judge  with  a  jury.     It  is  always 
best  to  have  a  jury  in  such  actions,  and,  as  a  rule,  both  parties 
desire  one.     "  Libel  or  mo  libel,  since  Fox's  Act,  is  of  all  -luestions 
peculiarly  one  for  a  jury.-     (Per  Lord  Coleridge.  C.J.,  in  Su,hi  v. 
hastrrbiooL;  ;j  C.  1>.  D.  at  p.  !!  l±)     It  is  true  that  Fox's  Act  applies 
.11  terms  only  to  criminal  proceedings.     Ihit  it  laid  down  no  new 
I'nnciple  ;  the  i.rocedu.e  which  it  rendered  imperative  in  ciiminal 
cases  was  already,  before  that  eiuictment,  the  invariable  rulo  in  all 
md  cases,  and  has  remained  so  ever  since  :  it  had.  in  earlier  .lays 
l.oen  the  rule  in  criminal  cases  also.     As  Liltle.lale,  .1.,  says  in 
/>Wm  V.  L,m;ruc.    (11  A.  A  K.  at  p.  it-J.-J),  "Although  thai  Act 
applied  more  particularly  to  criminal  cases,  yet  I  know  no  distinction 
Mween  the  law  in  criminal  cases  and  that  in  civil,  in  this  respect. 
Iherefore  that  which  has  been  .leclared  to  be  law  in  criminal  c  ses 
IS  the  law  in  civil  cases."     "  Fox's  Act  was  only  declaratory  of  the 
cmnmon  law."     (Fer  Brett,  L..L,  ui  Capital  a,„l  Countirs  Jlunh  v 
Ila.!!,,    r>    C.  V.  1).    ut    p.  r,!Jl».)     And    see  l'annit,r  v.  C..,„.l.nnl, 
0  M.  A  W.  at  p.  lOti. 

Either  party  may  obtain  a  special  jury.     But  the  application 
must  be  made  in  good  time.     (See  post,  p.  (i70.) 
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liemittiiui  the  Aition  to  the  Comity  Court. 

By  virtue  of  sect.  tW  oi  the  County  Courts  Act,  1888  (51  it  ni 
Vict.  c.  43),  any  person  against  whom  an  action  of  tort  is  brought 
in  the  High  Court  may  make  an  affidavit  that  the  plaintiff  has  no 
visible  means  of  paying  the  costs  of  the  defendant  should  u  verdict 
be  not  found  for  the  plaintiff;  and  thereupon  u  Master  of  the 
Supreme  Court,  if  he  is  satiBtie<l  that  the  plaintiff  has  no  visibli; 
means,  may  make  an  order  that,  unless  the  plaintiff  shall,  within  a 
time  to  be  therein  mentioned,  give  full  security  for  the  defendant's 
costs  to  the  satisfaction  of  a  Master,  or  satisfy  a  Master  that  he  has 
a  cause  of  action  tit  to  be  prosecuted  in  the  High  Court,  all  pro- 
ceedings in  the  action  sliall  l)e  stayed,  or  that  the  action  be  remittetl 
for  trial  to  a  County  Court  to  be  named  in  the  order. 

This  section  applies,  although  the  action  be  one  which  could  not 
be  commenced  in  the  County  Court.  (StoLm  v.  Stok>',<,  19  Q.  B.  D. 
fi2,  41!) ;  r)(j  L.  J.  q.  B.  494  ;  36  \V.  B.  28.)  The  application  can  bo 
made  at  any  stage  of  the  action,  but  only  by  the  defendant ;  it  is 
usually  made  In-fore  any  Defence  is  delivered.  He  iimst  make  an 
affidavit,  showing  that  the  plaintiff  has  no  visible  means,  and  that 
thens  will  Ih)  a  saving  of  costs  and  greater  convenience  in  tryin-; 
in  the  County  Court.  The  plaintiff  must  show  that  the  action  is 
more  lit  to  be  tried  in  the  High  Court  than  in  the  County  Court. 
{I'tirnr  v.  Loire.  (188!»)  r,;i  J.  P.  18!{ ;  ">  Times  L.  K.  234  ;  7i«/(/..<  v. 
IIollinff>,rorth,[m)H]  I  Q.  B.  442;  (12  L.  J.  Q.  B.  23!t ;  41  W.  11. 
22') ;  f>8  L.  T.  177.)  No  order  under  the  section  will  be  made  where 
grave  imputations  have  been  cast  on  the  plaintiff's  moral  character 
{Critehleii  v.  Unmii,  (1HH())  2  Times  L.  B.  23H  ;  WillinmH  v.  Morris. 
(1894)  10  Times  L.  B.  t)03).  especially  if  the  defendant  has  justilied 
his  words  (I-'drrer  v.  Loire,  mipnO.  Again,  no  order  will  be  made 
if  the  plaintiff  can  prove  that  he  has  visible  means  of  paying  costs. 
By  the  term  "vipible  means  "  is  intended  such  means  as  c^iii  lie 
fairly  ascertained  by  a  reasonable  person  in  the  position  of  tliti 
defendant ;  not  necessarily  tangible  proj^rty  such  as  the  defen.liinl 
could  reach  in  the  event  of  his  obUiining  judgment  for  his  costs. 
(Lea  V.  r„rhr,  Vi  (f  B.  D.  83.", ;  54  L.  .T.  Q.  B.  38;  33  W.  B.  101.) 
An  order  will  in  a  i)roper  case  be  made  under  this  section  against  » 
plaintiff  who  is  a  married  woman,  although  she  cannot  Ik^  ordered 
to  give  security  for  costs.     (Ante,  p.  5()'J  :  Critehleii  v.  Jfroini,  x(//i<w.l 

If  an  order  be  made  remitting  the  action,  its  effect  is  practically 
to  transform  the  action  into  a  County  Court  cause.  As  to  llie 
further  conduct  of  the  action,  see  ^w»/,  p.  711.     It   is  practically 


roxmi.lDArios  OF  ACTIOSS.  ,ii!. 

useless  for  a  defendant  to  appeal  from  the  Mastar's  order  (Palmer 
V.  Uohnt»,  22  W.  R.  577.  n.;  29  L.  T.  403.)  The  plaintiff  may 
appeal,  it  the  order  is  obviously  wrong.  (./nnu„.,s  ami  uif,-  v. 
U,,,lo„  (inund  OmnihuH  Co.,  30  L.  T.  200  ;  Owem  v.  \\\>o»man, 
L.  U.  3  Q.  ]{.  40i.  :  <>  B.  A-  S.  243 ;  87  L.  J.  Q.  B.  159 ;  llolme»  v. 
Mo,nit»t,-}ilicn,  L.  H,  10  C.  1'.  474  ;  33  L.  T.  351.) 

There  is  a  similar  provision  in  the  Liverpool  Court  of  Passage 
Act,  1893.  enabling  a  judge  of  the  High  Court  in  certain  cases  to 
remit  for  tnal  in  the  Court  of  Passage  any  action  of  tort  which 
•night  have  been  brought  in  the  Court  of  Passage,  but  has  been 
brought  in  the  High  Court.     (56  &  57  Vict.  c.  37,  s.  4.) 


Ciiiigolulatiun    o/  Actions. 

"  Consolidation  is  much  more  rarely  applicable  than  is  generally 
supposed,  because  the  expression  is  used  in  cases  where  the  word 
IS  really  not  appropriate  at  all,  as  in  cases  where  the  trial  of  one 
action  is  stayed  pending  the  hearing  of  another  action.  In  a  case 
like  that  the  Court  will  not  allow  its  process  to  be  abused.  That 
IS  often  called  '  consolidation,'  but  it  is  not  really  consolidation." 
O'er  :^[oulton,  L.J.,  in  Le<'  v.  Arthur,  (1908)  100  L.  T.  at  p.  02.) 
There  are  three  distinct  cases  to  be  considered  :— 

(«)  Where  the  same  persons  are  plaintiffs  and  the  same  persons 
(lefen.lants  in  all  the  actions  sought  to  be  consolidated. 

(/')  Where  the  same  person  is  defendant,  but  there  is  a  different 
plaintiff  in  each  of  the  actions  sought  to  be  consolidated. 

(' )  Where  the  same  person  is  plaintiff,  but  there  are  different 
defendants  in  the  various  actions. 

('()  At  common  law  there  was  always  power,  at  the  request  of  the 
liefendant,  to  consolidate  two  or   more  actions  which  had   been 
lirought    by    the    same    plaintiff   against    the    same    defendant, 
(>itlur  alone  or  with  others  for  the  same   words,  or    '  v  separate 
publications  of  sinilar  words,  or  for  two  distinct  libel       ■  slanders 
or  for  a  libel  and  a  slander  all  arising  out  of   the   ,-  me    trans- 
action an<l  intimately  connected  with   each   other,    (inmrln,   v 
■b/."««,  1.-,  C.  1!.  N.  S.  392:  Jows  v.  I'ritchar,!,    Irt  L.  J.  Q.   B. 
101  ;  0  ]).   ,^-    L.    529.)    And   this  practice  continues   since   the 
.lu.i.catuie    Act  and   applies  in    all    the    Divisions   of   the  High 
Court.    (Order   XLIX.    r.    8.)     An    application   for   consolidation 
can  he  made  at  any  time  after  service  of  the  writs,  and  without 
fjii.v  consent  on  the  plaintiff's  part.     {UoUi,„i»worth    v.   firodrirk 
1  A.  .t  E.  040  ;  0  N.  &  M.  240  ;  J  H.  A-  W.  091.)    Before   the 
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Judicature  Act,  such  an  order  could  be  obtained  only  by  the 
defendant ;  but  now  a  plaintiff  may  also  apply  for  consolidation  ; 
such  an  application  is  made  under  the  Sunnnous  for  Directions. 
(Martin  v.  Martin  .(  <  o.,  (181)7]  1  Q.  B.  429 ;  fiC.  L.  J.  Q.  B.  241  ;  4r. 
W.  H.  'ItiO  :  7(i  L.  T.  44.) 

(/<)  The  Court  in  former  days  would  not  consolidate  actions 
brought  by  several  different  plaintiffs  against  the  same  defendant 
even  for  the  same  libel,  as  the  damafie  to  each  plaintiff  was  not 
the  same.  (Cf.  MchnUs  v.  Lfj'vrre,  3  Dowl.  135  ;  Wenthrool; 
V.  AuitraUan  Mail  Co.,  23  L.  J.  C.  1'.  42.)  The  Judicature  Act 
Rave  the  Court  no  greater  power  of  consolidating  actions  than  it 
formerly  possessed.  (Order  XLIX.  r.  8.)  The  cases  in  which  two 
or  more  plahitiffs  can  now  join  their  separate  causes  of  action 
against  the  same  defendant  on  one  writ  have  been  alreiidy 
discussed  {ante,  p.  (iOO);  but  it  is  submitted  that  even  in  such  casts 
the  Court  has  no  jiower  to  order  the  actions  to  be  consolidated.' 

(<•)  Again,  until  1888  the  Court  had  no  power  to  intervene  where 
the  same  plaintiff  sued  several  different  defendants  for  publisliiii^,' 
the  same  libel.  Hence,  when  an  error  made  by  one  newspaper  was 
coi>ied  into  many  others,  the  plaintiff  was  entitled  to  sue  each  paper 
separately,  and  recover  damages  and  costs  in  each  action.  (Sec 
Tucl.yr  v.  Lanson,  (188())  2  Times  L.  \\.  593.)  Where  a  plaintitT 
who  had  already  recovered  b,100/.  damages  in  actions  aKaiii>l 
three  newspapers,  brought  seventeen  moro  actions  against  other 
newspapers  who  had  copied  the  same  libel,  the  Court  refused 
to  make  any  order  for  consolidation,  the  publications  beni-; 
distinct  and  the  circumstances  attending  each  being  diiTen  iit. 
The  Court  did,  however,  stay  sixteen  out  of  the  seventeen  actions, 
on  certain  terms,  till  after  the  trial  of  the  seventeenth.  (t'.»//<'/,/;.  v. 
y'(/.v,  5()  L.  T.  124.)  Hence  it  was  thought  desirable  to  provide  l^y 
sect.  5  of  the  Law  of  Libel  Amendment  Act,  1888,  that  when  f-v..  or 
more  actions  in  respect  to  the  same,  or  substantially  the  same,  lila! 
are  brought  by  one  and  tlie  same  jwrson,  the  defendants  may 
apply  for  and  in  a  projjcr  case  obtain  an  order  for  the  consoli- 
dation of  such  actions,  so  that  they  shall  l)o  tried  togttlur. 
l,See  the  section,  iio»t,  p.  844.)  it  will  be  observed  that  the  section 
is  not  limited  to  liijels  contained  in  a  newspaper  ;  it  aiplies  to  all 
libels,  though  not  to  slanders.  An  order  may  be  madt^  under  tlli^ 
section  although  no  Defences  have  yet  been  delivered  (.^7o»    v.  /'(>«■< 


•  So  decided  by  A.  T.  Lawrence,  J.,  in  Chambers,  in  Oricc  v.  Allntilt  and 
Hailry  v.  AUnatt,  14th  January,  liUO. 


rnxs«tf,f/t.ir/o\  of  .if-rioxs.  gji 

Asiociatwn,  limit,;!,  [1H97]  2  Q.  B.  15!l  ;  (J(!  L.  J.  Q.  IJ.  cf,2  ;  45 
W.  R.  (ill  ;  77  L.  T.  11),  or  although  the  Defences  delivered  in'the 
various  actions  are  different :  e.f,.,  where  the  defendant  in  the 
first  action  has  justified,  and  tJie  defendant  in  the  second  action 
has  apologised  and  paid  money  into  Court.  (AW-Zm,,,,  v.  I>al-iel 
(18!)«)  !»  Times  L.  It.  384.)  It  is  sufficient  if  the  lihels  Ikj' 
suhstantially  tlie  same :  i.e.,  if  they  in  fact  contain  the  same 
nnputation  on  the  plaintiff,  though  the  language  ased  be  different. 
Thus,  where  one  libel  was  in  verso  and  the  other  in  prose,  a 
Divisional  Court,  being  satisfied  that  the  charges  made  in  each 
were  identical,  confirmed  an  order  made  by  the  judge  at  Chambers 
consolidating  the  two  actions.  (Mathew  and  Collins,  J.T.,  in 
To,U  V.  Scott ;  and  T,„h}  v.  .I„h„»on  .f  Co.,  lAmite,!,  February  (5th, 
1894.)  But  an  order  under  this  section  can  only  be  made  on  the 
application  of  the  defendants.  Where  a  plaiiitifT  seeks  to  consoli- 
date two  or  more  actions  brought  by  him  against  different  defen- 
dants, no  order  for  consolidation  will  be  made  without  the  consent 
of  all  parties,  even  though  the  issues  in  all  the  actions  are  similar. 
(l.tY  V.  .Irthitr,  (1908)  100  L.  T.  (51.) 

After  an  order  has  been  made  for  consolidation,  only  one  sot 
of  pleadings  is  necessary,  and  the  consolidated  actions  proceed  as 
if  they  were  one  action.    (See  Precedent  Xo.  10,  post,  p.  7r>5.) 
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Canadian  Notes  to  Chapter  XXII. 

Joinder  op  Parties  and  Cuaixs. 

OHtaria.-Tho  plaintiffH,  a  married    man    and    an    unmarried 
woman,  brought  the  action  for  damages  in  respect  of  alleged  state- 
"•''*u  ^I!^''  •^•'^*'°*'""t  «°  three  different  occasions  that  the  plain- 
tiffs had  been  criminally  intimate,  one  of  the  occasions  complained 
of  being  by  letter  to  the  female  plaintiff.     A  motion  to  require 
the  plaintiffs  to  ekn^t  which  would  proceed  with  the  action,  and  to 
strike  out  the  claim  in  respect  of  the  letter  to  the  female  plaintiff 
i-s  showing  no  cause  of  action,  or  as  embarra-ssing.  was  refused 
leave  to  amend  being  given  to  Iwth  parti.?s.    The  plaintiffs  there-' 
upon  amended  by  claiming  for  both  damages  in  respect  of  another 
a-legation  to  the  same  effect    on   another   occasion,  for   the  male 
r.laintiff  special  damage,  and  for  the  female  plaintiff  the  benefit  of 
H.S.O.  1897,  c.  68.  s.  5:— Held,  that  the  plaintiffs  were  entitled  to 
sue  in  one  action  for  damages  in  respej-t  of  the  statements  made  on 
three  occasions,  there  being  publication  as  to  Iwth,  and  these  three 
iM-ing  a  series  with  a  common  question  of  law  and  fact,  but  that 
flic  joinder  of  the  claim  in  respect  of  the  letter  to  the  female  plain- 
tiff, which  gave  rise  at  most    to    a  cause   of    action  in    the  male 
l.l.iintiff,  was  improper,  and  that  this  claim,  unless  amended  so  as 
to  b.'  simply  one  in  aggravation  of  damagi^.  should  be  struck  out 
as  (.inbarras.sing.    Judgment  of  Britton,  J.,  as  to  the  joinder  of  the 
!  iirties.  affirmed,    and    judgment  of   Anglin.  J.,   as   to   pleadings 
v/iried.    Agar  v.  Kscott.  8  O.L.R.  177  (D.C). 

An  action  for  slander  is  subj..<t  to  the  rule  that  in  anv  action 
of  tort  there  can  be  only  one  defendant  unless  defendants  are  sued 
.IS  int  tort  fea.sors.  McEvoy  v.  Wright  (1904^  .1  O.W.R.  428. 
Wliirc  two  defendants  were  joined  in  an  action  for  slander  in 
wliirh  11  like  amount  of  damnge  was  eliumed  from  each  defendant. 
an  order  was  made  re(|uiring  plaintiff  within  two  weeks  to  dis- 
'•■•iitinue  the  action  against  one  or  tlie  other  of  the  defendants,  and 
to  make  all  necessary  amendments.     Ibid. 

Causes  of  action  for  conspiracy  and  slander  cannot  be  joined. 
\)ry:,wy  V.  World  Newspaper  Co.,  et  al.  1  O.W.N.  4.'.4:  nor  can 
Hit,.  1«.  a  joint  action  for  oral  slander  against  several  defendants. 
ilioi  L'h  uttered  at  the  same  time.  Carrier  v.  Garrant.  2:J  I'.C.C.P. 
2'(>.  They  can  only  be  joined  in  an  action  for  conspiracy  to 
liefaiiie.  Devaney  v.  World  Newspaper  Co.  (1910)  1  O.W.N.  454. 
4.')"'.  affirmed,  1  O.W.N.  472. 
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After  this  dwbion  the  statement  of  claim  in  Devaney  v.  World. 
WHH  ainenth-d  ho  a«  to  alipjte  mainly  a  joint  conspiracy  to  defanit- 
the  plaintiff,  and  that,  an  part  tliereof,  the  individual  dtfendaiits 
•poke  the  words  coniplainetl  of.  and  further,  in  purHuunc-  of  said 
conspiracy  and  as  part  therw»f.  the  defendants  wrote  and  puli 
lished  an«l  caused  to  he  written  and  puhlished  the  lihel  complained 
of.     In  one  pnrajn-aph  it  waa  allege<l   that    hy   reason  of   the  cou 
spiracy  coniplainwl  of  and  of  the  wronffful  acta  of  the  defendants 
as  part  of  the  conspiracy  and  done  pursuant  thereto,  and  by  rea- 
son of  the  libel  complained  of    in    a    precwlinR    paragraph,  the 
plaintiff  had  been  injured  in  her  reputation,  etc.     The  plaintiff 
claimetl  for  the  conspiracy  and  overt  acts  connected  with  and  done 
as  part  thereof  $1,500  damages,  and  for  the  libel  .-omplaintMl  of  in 
paragraph  6.  ILoOO  damaRes.     All    the    defendants    now    moved 
affainst  this  as  in  the  former   motion  of   the    defendant    Faskcii. 
Held,  m  far  as  the  motion    was    based    on    improper    .ioinder  ot 
defendants  and  causes  of  action,  that  it  could  not  succeed.    Kcfer 
enee  to  Evans  v.  Jaffray.  1  O.L.R.  621.    The  conclu.linjr  words  oC 
a  paragraph  nlleirinK  '•many  other  slanders  and  libels,  particulars 
and  details  of  which  arc  unknown  to  the  plaintiff,"  are  objection 
able;  they  must  be  struck  out  or  particulars  of  them  must  be  trivcii 
They  caii  only  be  used,  if  at  all.  as  part  of  th.'  acts  provintr  111'' 
conspiracy  or  done  in  pursuance  of  it.     Devaney  v.  World  N.«s 
paper  Co.  (imOK  1  O.W.X.  Ml. 

Q„fh,(.—\n  an  action  for  danuiRcs  for  slanders  aiiainst  sevei-.il 
defendants,  these  defen<lants  must  be  impleaded  separately,  if  .■..in 
bination  or  conspiracy  between  them  is  not  charired  in  respct  i.f 
said  slan.lers.  and  if  the  oecjusions  where  these  slanders  were  VA-.i-h- 
are  distinct,  the  lansnmjtc  charged  apainst  each  defendant  differs. 
and  the  persons  present  were  not  the  same.    Lecompte  v.  Rodriffii-'. 

1 1  Que.  PR.  26. 

Tf  the  plaintiff  in  the  one  action  claims  (lamages  for  non  !<(  r- 
formance  of  a  contract  and  for  slander  he  will  be  obliged  to  .  !.rt 
Mween  the  two  causes  of  action,  as  a  claim  founded  on  :i  f<>rt 
against  the  person  may  be  tried  by  a  jury  and  result  in  arrest  -m- 
trainte  par  corps^  rights  not  given  to  a  claim  for  damnires  tV.r 
non-performance  of  contract.  Bellerive  v.  .Todoin.  8  Que.  P.bV  n'4 
(fhaslionneau.  J.). 

Tti  an  action  for  libel  and  slander  basetl  upon  several  .liir  iviit 
counts,  the  plaintiff  may  be  Iwund  to  give  particulars  o<  tiic 
amount  claim.d  on  each  distinct  count.  Hogg  v.  Ross,  5  Que  i"  R 
339  (Fortin,  J.). 
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Th.-  pr.'Nid.'nt  and  insnaKir  of  a  eonipany  formed  fo    the  publi- 

•  .ition  of  a  newKpaper  and  who  bIno  Mgnwl  tho  doolaration  rpquired 

r./  Arts.  2P24  ct  N«f).  of  th.'  Rrvis«.d  Statutes  of  Qiiel)oe.  may  be 

helrl  re8p.msil.le  f.)r  a  libel  published  in  sueh  newspaper  jointly  and 

sev.riill>  with  tho  (-'onipany.     MiRneron  v.  La  Patrie.  5  Oue   P   R 
.,2<,  ><  ...  X .  ». 

Notice  of  Action. 

.Vfir  Jnittswick— Section  4  of  the  UM  Act.  C.S.X.B.  1903. 
e.  136,  providing  for  notice  of  action,  does  not  apply  to  an  anony- 
mous correspondent,  not  bein^  a  regular  correspondent  of  the 
newspaper,  who  causes  a  lilwl  to  be  published  therein.  Underwood 
V.  Roach.  .39  X.B.R.  27. 


Ontario.— The  statement  of  claim  in  an  action  alKjed  that 
.lefentlants,  the  Toiler  PublishinK  Co.,  and  members  of  certain 
labour  unions.  wrouRly  and  maliciously  published  and  circulated 
hand  bilU.  circulars  and  newspapers  owned  and  controlled  by 
tli.'iii.  .l.-scribinj;  the  plaintiffs  as  unfair  and  their  Roods  as  unfair, 
Htid  of  inferior  (|uality  and  manufactured  by  apprentices  and  in-' 
.ompctcnt  workmen,  and  requesting,  persuading  and  advising  the 
frien.ls  of  laliour  and  the  public  generally,  not  to  buy  the  plnin- 
tiff^'  goods,  and  to  break  up  their  business,  unless  certain  demands 
of  the  union  were  complied  with.  An  order,  made  by  a  Judge  in 
Chtiiiiliers.  dismissing  tbe  action  for  the  omissi.m  to  give  notirc  of 
ji.  tion.  was  set  aside  by  the  Divisional  Court,  and  the  action  allowed 
to  u"  on  to  trial  where  the  (juestion  of  such  want  of  notice  could 
Ih;  raised.    Gum.;.-  Foundry  Co.  v.  Emmett,  7  O.L.R.  604  (D.C.). 

But  it  has  since  been  held  that  defendant  may  move  to  dismiss, 
as  iiM)n  a  demurrer,  upon  admis.sions  in  the  examination  for  dis- 
•"ov.ry.    Benner  v.  Mail  Printing  Co.  (1911),  3  O.W.R.  .56. 

Til.'  Lil>el  an.l  Slan.ler  Act  (Ont.1.  1909.  9  Edw.  VTI.  ,>.  40. 
SI''  H,  niak.'s  the  following  provision  for  notice  .)f  action. 

I  N'o  action  for  libel  contained  in  a  new.spaper  shall  lie  unless 
til'  pluintiff  has.  within  six  weeks  after  the  publi.'ation  thereof  has 
.■o,,i,.  to  his  notice  or  knowledge,  given  to  the  def.>ndant  notice  in 
"riting,  sp...-ifying  the  statement  complained  of.  which  shall  be 
s"vr,l  in  the  same  mann.'r  as  a  statement  of  claim. or  by  deliv.>ring 
til.'  notice  to  a  grown  up  person  at  the  place  of  bnsinesw  of  the 
'1''lnilant.  [This  subsection  applies  only  to  newspapers  printed 
nnil  published  in  Ontario.    Sec.  18.] 
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(2)  Thf  plaintiff  hIih!!  rtt-over  only  mtuHl  (InmnKCH  if  it  iipptiirH 

on  the  trial— 

(*i)  That  ihf  nlU'Kcd  iiln'l  wns  pulilinlH'd  in  jtimmI  faith; 

{h)  T  lilt  then-  wiis  r.-iiHoniil>l«>  Rrotinil  to  b«'li<'vc  that  tlu-  pul>- 
licnfion  tin-roof  whk  fur  the  puhlii-  iM-ncfit ; 

(,  1  Tlmt  it  <li<l  not  iuviilv.-  a  criminal  fharjjf; 

(./)    Ihat  tliv  pulili.alion  tm)k  plac-  in  niistak.-  or  iniM«ppr. 
hfiision  of  the  fact*:  and. 

(,  )  That  a  full  ami  fair  rotra<-tion  of  any  Ktat.'nifiit  tlu-rtin 
allc>.n(l  »..  Ii«'  .rroni-oiis  was  puhli^ln-tl  cithor  in  tlit-  noxi  r-vular 
issue  of  tfM'  newspaper,  or  in  any  n-jnilar  issue  ther.-of  puWlisli.  .1 
within  three  days  after  the  nn-eipt  of  sueh  nofi.-.  and  was  -. 
pul.lished  in  as  eonspieuous  a  pla.-e  an.l  type  as  whs  the  alleir..! 

lihel. 

(:i  The  pn>visioiis  of  this  seetion  ^hall  not  apply  to  wte  ea«.,.  .. 
a  lihel  ajrainst  any  candidate  for  publi  ofTlee  in  Ontario,  mil.- 
the  retraeti..n  <.f  til.  ehnrjre  in  made  editorially  in  a  »:onspi.u...is 
manner,  at  least  five  days  befon-  the  election.  0  Kdw.  VI f.  ,(hit  . 
c.  4(1.  se.-.  H.  No  def.  ndant  shall  1"  entitled  to  the  iHi.elit  ol  vr 
8  uni.-ss  the  name  of  the  proprietor  and  publisher  and  address  ,.- 
pulilieation  is  stated  either  at  the  h<-ad  ol  the  e.iitor  nls  or  <.n  iIm' 
fnmt  paKe  of  the  newspaper.    See.  1.'). 

Service  of  any  notice  nntler  the  liihel  and  Slander  Act  may  I.. 
made  upon  the  proprietor  or  puMisher  of  the  ni-v  -paper  l.y  >.,  ,v 
in^'  the  same  upon  any  prown  up  person  at  sueh  .dd-  --  <)  i;,lw 
Vll.   (Ont.\  c.  40.  see.  16. 

A  -newspaper'  is  defined  hy  section  2  of  the  Act  i  •  mean  a  |  [h  v 
containinp  public  news,  intelligence  or  wcurrences.  .r  rem  rks 
or  observations  thereon,  printed  for  s^de  and  puMishwl  SMriuduMlly 
or  in  parts  or  nnnd.ers.  at  intervals  not  exeeedina;  thir!v...ne  .l:.v> 
between  the  publication  of  any  two  of  such  papers,  parts,  or  iuum 
bers.  and  shall  include  a  paper  printed  in  ..rder  to  be  made  ,.uI.!m 

we.-klv  or  offener.  or  at   intervals  not   ex( dinjr  thirty  on. 

and  containing'  only,  or  principall.v.  advertisements.     !'  IMu 
(Ont.^e.  40,  sec.  2. 

In  an  action  for  libel  containe.l  in  a  publi.-  newspaper,  tl  .  ^i 
nient  of  clain.  nnist  be  confined  to  the  statements  eompl    n.  • 
and  specified  in  the  notice  rcpiired  by  The  Ijl'.'!  Act.  tn  1 
by  the  plaintiff    before    action:    and  where    the  plaint, t1      - 
notice   specilied   p.irts  of   a?i   article  published   bv    the   d.    ■  ■' 
and  in  her  statement  of  claim  set  out  th.    whole  article 
tions  not  specified  in  the  notice  were  struck  out.     Oberni. 
ertson.  14  P.R.   (Ont.)   Tm^. 
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Th.-  a.f.i  iiuit,  til.  h,.,.nm-  iiisp.M.for  lor  a  .-owiity,  Hpi.n  the 
itl>pli.-«ti..--  to  him  ol  h-K.,  «l.o  u.iH  .uari>,-,l  U>  ?(«■  Nwt.-r  of  the 
plaintiff-H  i.rMt  wife,  i  ,wint'  timt  fii.t,  ami  Ix-licviiiK  that  M,-K 
wi.,  th..  l.r..-!H.r-in-l«w  .,(  tin.  ph.intiff.  i».-„.<l  a  noti..^,  un.lor  »" 
12..  [D  of  th.'  I.Kiuor  Li«-».nHe  A.-t  (fi  K*h..  VII.  c.  7,  s  .{:{)  to  the 
hot.-1-k.M-p..rN  ot  th^  .ounty.  f.,;I.Ml.linir  thrni  to  .l^l'iv.T  li.pK.r  to 
fh<.  i-lHintiff.  Tiw  .sw-tion  says  hat.  afno..K  other  porsonn.  "the 
pflrcirt.  hr,>tl...r  or  nwter.  of  the  huslwind  or  v  if.-"  of  any  p.rson 
who  has  th.-  huhit  of  drinkiiiK  li.,„„r  to  o.t,.,^s,  ,n«v  r.^Iuir..  the 
innpfM-tor  to  mw  th.-  noti,-,..  Th-  -lofen-laiit  a.-t.M  in  ,nml  faith 
^wi.i  wi  hoiit  inproptT  motive:— If.-M.  that  MeK.  (M  not  .'ome 
uithin  th,  st;,tiilo.  an.l  had  no  more  authority  to  inter\..ne  than  a 
-•ranK.'r  the  ..(f.-.-t  of  tic  nnaiithorize,!  notic..  was  to  promulgate  a 
hr-I.  to  :n.inre  the  plaintifi  .  hiiMness.  and  to  expcwe  him  to  variou* 
d..^il.ilitie>  ,M.I  inf  rfere  ith  hi-  tre...iom  of  action:  the  phiintiff 
«;.s.  th-ref,.re.  e.ilithwl  t.>  r-i-over  .lamap.-s  from  tli.'  defendant 
III.1.  iil.o.   ihMt  th     defend   ht.  a-  a   pnhlie  offie.T.    hh*    pntitl.ij 

'""'"•  J^-^  <*•  1^«'.  '"•  «*<•  •"       li yf  m-tion:  luit.  as  he  net.d  with-' 

«r.t  jnris.li.  li,  n  ,.,•  ..v,.,....i,.d  his  jtirisdietion.  it  wn^  not  nr-.-ssary 
uti.i,..-  V  2.  V  lieh  I-  the  s.>,  ion  appli,.ahl...  that  the  natj.e  should 
eontain  a  <  li,.tr."  nf  tnali.-  •  and  ji  ■i.-nee  of  r.-iisonahle  ami  prohaMe 
'Mil-.-:  it  w;,,  -ifliei,,,!  t,.  -|,,t,..  MS  «iis  stated  in  the  m.tie.-  served. 
thill  thr  a.r  u;,s  don.-  unlawfullv  Moriarity  v.  Harris  .]!»0.-.) 
Kt  O.L.K  610.  jind  Rol..Tts  v.  riniiie  (1881  i,V.  f.f'.R.  264.  spe- 
'  iiilly  n  ferred  to     Pijrpott  \    Fr.-neh.  21  O.L.R.  87. 

One  parajrrapt.  of  t!,-  .-lai-M  for  iilx-l.  against  a  nwspaper  for 
.trii.l,..  puhlish.-d  in  .Inn."  s.>t  out  that  notiee  of  aelion  hixl  hren 
-iv.n  in  resp.'et  tlieri'of,  and  in  another  paraRraph  tiir  .-l-  intiffs 
|.n)ce..<ied  to  set  out  the  publieation  of  a  libel  in  Iv  ,....',  the 

envious  -.t.ifements  were  repeated  and  the  phiinti;  .  i,    ,,.,et 

iiivife.l  to  brine  the  aetion. 

\<i  noti.-e  had  be».n  vriven  as  to  this  la.st  publieation.  It  was 
li'  hi  following  niM-rnier  v.  Roln-rtson.  14  P.R.  .l.-.ri,  nn.i  distiiujuish- 
in-.'  (Iiirn.-y  fo.  v.  Emin.f.  7  O.L.R.  604.  that  all  reference  to  the 
pi.  hration  in  July  shoiUd  \>e  struek  out.  Xatural  Resources.  Lim- 
it''1  V.  Saturday  .\ifrht.  Limited  (1911).  2  O.W.N.  72:1,  724. 

Ill  an  aetion  brought  ajrainst  a  newspap.r  eoiupany  for  alh-ced 
li'"  Hous  arti.l.^  published  in  the  eompanys  newspapi-r.  the  notice 
""  •  Ininintj  of  the  publication  iriven  in  pursuance  of  R.S.O.  1887. 
'•  ■>'■  s  r,,  ss.  2.  wa.s  addref«ed  t.-.  th^  editor  of  the  paper,  and  was 
s.nvd  on  the  city  editor  at  the  company's  office,  and  a  similar 
noti.e  was  served  or;  the  chairman  of  board  of  directors  at  the 
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said  office:— Held,  that  this  was  a  notice  merely  to  the  editor,  and 
not  to  the  defendants,  and  therefore  was  not  sufficient  under  the 
statute.    Burwell  v.  London  Free  Press  Printing  Co..  27  O.R.  6. 

In  th..  .-aso  of  Bonner  v.  Mail  Printing  Co.  (September,  liHl  ) 
the  defendants  moved  for  judgment  on  the  pleadings  and  admis 
sions  of  th.'  plaintiff  upon  his  .•xnmination  for  discovery,  in  iiii 
action  for  a  libel  published  in  a  newspaper.  Meredith.  C.J..  li.l.l 
that  the  notiee  serve.!  by  tlu'  plaintiff  specifying  th.-  statein.-nts 
complained  of  was  noi  a  suffieient  notice  to  the  defendants,  within 
the  meaning  and  for  the  purposes  of  s«'e.  8  of  the  Libel  and  Slan.i.r 
Act,  being  addressed:  "To  W.  J.  Douglas,  Esq.,  Publish.-  an.l 
General  .Manager,  Mail  &  Empire."  The  notice  was  not  given  t.. 
the  defendants,  as.  re.iuired  by  see.  8.  The  Chief  Justic  al^c 
thought  the  point  could  be  properly  dealt  with  as  upon  a  demurr.r, 
as  no  evidence  that  might  be  given  at  the  trial  w.)uld  help  tli.' 
plaintiff.  The  action  was  accor.lingly  (lisiiiis.sed  with  costs.  Bcntur 
V.  Mail  Ptg.  Co.  (inm.  :i  O.W.R.  ')fi. 


Skkvice  of  Process. 

Ontario. — Service  of  (iny  notice  under  the  Libel  and  Sliimlir 
A<-t,  iind  i>(  the  writ  of  suimnons  '"'iiy  be  ma.le  upon  tlic  propri'tor 
..r  publisher  of  tlic  newspaper  by  serving  the  same  upon  any  •rniw-.i 
up  person  at  tlic  iul.lrcss  of  piililicjitioii  stated  in  the  newspiip'f  iit 
the  liea.l  of  file  e.lit.iriiils  or  oti  the  front  itagc.  pursuant  to  s..-  i:. 
of  the  Act,     !)  Edw.  VIT.  fOnt.^  .-.  40.  sec.  Ifi. 

See  iilso  as  to  siibstitiitioiiiil  servjiM-  of  the  writ.  Ontario  Con-'li- 
datcfi  Rules  140  and  147  iind.  «s  to  eori)<)riitions.  Rules  1.')!)-li.l 

Pi..\('F.  OF  Trim.;  Vkme. 


Brilish  r«/i/»i/*m.— Every  action  for  a  newspaper  libel  sli.ill  '.■ 

tri.'d    in   till'   eollllty    in    whiell    Hie   ehiel'   otrici"   of   the    neu.ip.i:i.v   iv 

subj.'pt,  however,  to  the  pow.T  of  the  Court  to  change  the  v.  iiii.  u< 
another  county,  and  to  impose  terms  on  making  the  e'  anin 
B.C.  1807,  c.  120,  sec.  l.'i. 


!;  s. 


Oufnrio.-  An  action  for  n  newspaper  libel  shall  be  tri-l  in 
th.'  county  where  the  chief  offiei-  of  such  n.'wspap.'r  is,  or  i  ih'' 
.•oiintv   wh.-rein  the   plaintiff  r.'sides  at    the    time    the    ii.t- .-i  i< 
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brought;  but  upon  the  application  of  eitlior  party  tho  Court  or  a 
Judsre  may  direct  the  action  to  be  tried  or  the  damages  to  be 
asHcssed  in  any  other  county  if  it  appears  to  be  in  the  interests  of 
justice,  or  that  it  will  promote  a  fair  trial,  and  may  impose  such 
terms  as  to  the  payment  of  witness  f.>es,  and  oth.-ruise  as  may 
Mcrn  proper.  Libel  and  Slander  Act  (Ont.),  1900  3  Edw  VII 
c.  40,  sec.  l.J.  ■ 

A  delivery  at  the  post  office  at  any  place  of  a  sealed  letter  enclos- 
liip  a  libel  is  a  publication  of  the  lib<'l  at  that  place.  The  pl;ice  of 
I-osfinpr  is  the  place  where  the  cms.,  of  nction  arose,  ,,,,.1  if  Imth 
parties  reside  in  that  .•ounty  the  venue  is  to  be  laid  there  under 
Ont.  Consolidated  Rule  .VJ!t  (h),  unless  a  preponderaneu  of  con- 
venience IS  shown  for  trial  in  another  countv.  Lev  is  v  Moor.- 
il!l07),  !)  O.W.R.  84L  "  •   -       r. 


Q„fbcr.-]n  Hctions  for  libel  in  a  newspaper,  the  place  where 
the  whole  -ause  of  nction  has  arisen  is  that  of  the  place  where  the 
newspaper  is  published.  Hence,  when  an  action  is  brouirht  in 
iiiu.ther  district  in  which  the  paper  is  circulated,  but  in  which  the 
l.hnntifT  .',o.'K  not  reside,  it  will  be  referred  on  a  motion  in  the 
riiiturc  of  a  .l..,l,nMtory  exception,  to  the  district  of  publication  for 
trial  and  judgment.  Dubuc  v.  Delisle.  Xi  Que.  HC  4.'56  10  Que 
i'.K.  252.  '  ■ 

The  party  iniured  by  a  libellous  article  has  his  recourse  for 
.li.inap..s  Hjrainst  the  editor  in  the  district  in  which  the  newspaper 
I-  issued  and  th  '  injury  caused  since  that  is  the  district  in  which 
tlie  injurio.is  -.nd  dHma^'inl.'  attack  was  ma<le  and  where  the  ,.;iuse 
"(  action  arose.  The  new  Code  of  procedure  in  sayinir  "where  the 
"hole  cause  of  action  arose"'  makes  no  chanpe  in  the  law  respcct- 
111!.'  the  right  in  such  actions  of  suing  in  a  district  other  than  that 
'II  nhieli  t  di'lViidaiil  resides.  ( 'hici.utimi  Pulp  (":.  v  Delisle 
'in.   U  S.C.  204. 

\n  action  based  on  a  letter  .-ontaining  defamatory  matter,  s.^nt 
!'.  1,1  the  ilistriet  of  Thnv  Rivers  to  the  ad.lre.ss  of  a  person  living 
IN  the  district  of  Arthabasca  where  it  was  received  and  n^id.  may 
i"  lirought  in  the  latter  district.    Marcotte  v.  Therien   0  R   •>"  S  C 
-r.  (Cir.  Ct.l. 

Seci-rity  for  Costs. 

I'nl}sh  Columbia.— \n  new.spaper  libels,  security  for  costs  may 
'"   i.rdered  after  the  statement  of  claim  is    filed    on    defendant '.s 


i 
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affidavit  «lu)win>f  that  plaintiff  has  not  siifticicnt  property  to 
ans\v,-r  <-ONts.  an<l  that  (lftVn<lapt  ha»<  a  Riitxl  .h-tVn.-e  on  th.'  merits, 
that  tlie  publication  was  made  in  k<xx1  *«'<'>  «"<•  ♦''»♦  ''"'  >?"'""''" 
of  aetion  are  trivial  or  frivolous.  K.S.H.C.  1H!»7.  <•.  12<),  see.  Ki. 
Hut  when-  the  alleged  lil)el  involves  a  eriminal  eharfte  the  defend 
ant  must  satisfy  the  Court  that  the  aetion  is  trivial  or  frivolous  or 
that  hv  reason  of  other  eir.Muiistanees  such  as  a  prompt  retraetioii 
or  apology  the  plaintiff  would,  ex.-ept  for  the  faet  that  a  .'rimin.il 
eharpe  is"  involved,  he  entitled  to  reeover  aetual  damaK«»s  only. 
R.S.H.C.  lWt7.  e.  120.  see.  16. 

Mnnilohn—X  stati-te  provided  that  <lefendanls  in  actions  ..I' 
lilM'l  mijfht.  under  eertain  eireumstanees,  obtain  seeurity  for  eosts. 
Another  clause  provided  that  no  person  who  had  not  eonipli.a 
with  the  provisions  of  this  statute  (as  to  reRistration,  etc.),  sh.mM 
he  entitle*!  to  ;he  benefit  of  it. 

Held,  that  eomplianee  with  the  provision  of  the  statute  after 
aetion  brought  did  not  entitle  the  defendant  to  the  benefit  of  Mie 
Aet.     Dalv  v.  White.  ."»  Man.  R.  ">'». 

1.  rndcr  s.  10  of  the  Libel  Act,  R.S.M.  1902.  e.  07.  a  corpora 
tion  def.'udant  may  obtain  an  order  for  security  for  eosts  as  wdl 
as  an  individual  and  Rule  r.08  of  the  Kinp's  Bench  Act  is  api-l- 
cable.     2.  Rule  !t82  and  following  Rules  of  the  King's  Hendi  .\rt 
must  b,^  read  along  with  s.  10  of  the  Libel  Aet,  so  that  a  defeti.lain 
sued  for  libel  may  obtain  a  second  or  other  subs.'ciuent  ord.r  tor 
seeuritv  un.ler  tlwit  section.     :i.  Rule  078  does  not.  howev.T.  Mj.pl.v 
in  sueli  a  case,  so  that  the  order  should  not  contain  a  provision  nr 
the  dismissal  of  the  action  in  ciw  of  non-compliance,  but  a  Mil 
stantive  api>lication  for  dismissal  wotd.l  have  to  be  made  aft.r  th. 
la,.se   of   the    time    limited.       Adc(K-k  v.  Manitoba  Free  Prcs.sC,., 
10  Man.  R.  160. 


ON/nriV..— To  entith"   a    .lewspap.-r   to  security    for   costs   uii 
the  Ontario  Statute  .  0  Hdw.  VII.  c.  12.  s.  40.  a  strict  complia 
with  sec.  12  is  neet^ssary:  and  it  must  »>e  shown  on  affidavit: 
(^^  The  nature  of  the  action: 
(21   The  nature  of  the  defence; 

(•^^  That  the  plaintiff  is  not  possessed  of  property  sntli. 
to  answer  the  costa  of  the  action  in  case  .indgment  is  s-'iv  ' 
favor  of  the  defendants ; 

(4)  That  the  defendants  have    a    good    defence    upon 
merits:  and 
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('•I  That  the  statements  complained  of  were  published  in 
Kood  faith. 

Some  of  tlu^e  requirements  may  be  dispensed  with,  if  the 
>froun«ls  of  aetion  are  trivial  or  frivolou.s.  M.Veitv  v  Ottawa 
Free  Press  Co.   (1!M1),  2  O.W.X.  70.1. 

B.v  the  LilH'l  and  Slander  Aet  (Oiit.).  IftOft,  «»  Kd„-.  VII  ,.  40 
M-e.  12.  the  following  provision  is  made  for  seeuritv  for  eosts  in 
.ictions  tor  newspaper  ilbel : — 

(1  )  In  an  aeti.m  for  libel  eontained  in  a  newspaper,  the  defen.l- 
ant  may.  at  any  time  after  the  delivery  of  the  state„,..„t  of  claim 
or  the  expiry  of  th,.  tin.e  within  whieh  it  shoul.l  have  been  .leliv- 
ered.  apply  to  the  Court  of  a  Ju.ipe  for  se.'uritv  for  .-osts.  upon 
notice  and  an  affidavit  by  the  .lefendant  or  his  agent,  shewing  the 
nature  ot  the  aetion  and  of  the  .lefenee.  that  the  plaintiff  is  not 
possessed  of  pr.,perty  sufficient  to  answer  the  eosts  of  the  action  in 
rase  a  .ludgment  is  given  in  favour  of  the  defendant,  that  the  d.-- 
t.n.iant  has  a  pood  defence  upon  the  merits,  and  that  the  statements 
.oMiplained  of  were  published  in  g,K»d  faith,  or  that  the  grounds  of 
:i.t.on  are  trivial  or  frivolous;  and  the  Court  or  Judge  mav  make 
•in  order  that  the  plaintiff  shall  give  security  for  costs,  which  shall 
!»■  given  in  accordance  with  the  practice  in  eases  where  a  plaintiff 
n^.d.^  out  of  Ontario,  and  the  order  shall  be  a  stay  of  procee.lings 
until  the  securit.v  is  given. 

12)  Where  the  alleged  libel  involves  a  criminal  charge  the 
-I'tcn.lant  shall  not  be  entitled  to  st^-urity  for  costs  under  this  X.-t 
N.iless  he  satisfied  ,he  Court  or  Judge  that  the  action  is  .rivinl  or 
involous.  or  that  the  circumstances  which  under  s.>ction  8  entitle 
til-  defendant  at  the  trial  to  have  the  damages  restricted  to  actual 
'l.inmges  appear  t(.  exist,  except  th..  cin'unistance  that  the  article 
' "iiiplained  of  involves  a  criminal  charge. 

i-  Kor  the  purpoNt^s  of  this  section  the  plaintiff  or  the  defend- 
int  or  their  agents  may  be  examined  upon  ')atli  at  any  time  after 
III.   delivery  of  the  statement  of  claim.        * 

4)  An  order  made  under  this  section  by  a  Ju<lge  of  the  High 
<  "iirt  shall  be  final  and  shall  not  be  subject  to  appeal,  but  where 
'!"■  onhT  is  made  by  a  local  Judge  an  appeal  therefrom  shall  lie 
'  ■  .1  -ludge  of  the  High  Conrt  sitting  in  Chambers,  whose  order 
^1'  il  lie  final  and  shall  not  be  sub.ject  to  appeal. 

^•■•tion  H  above  referred  to  deals  with  notice  of  action  in  news- 
I'M  ■  f  libels,  as  to  which  see  infrn  in  notes  to  chapter  XXII. 

As  to  security  for  eosts  in  actions  for  slander  in  imputing  un- 
'  li.i-^tity  or  adultery  to  a  woman,  see  notes  to  Chapter  Til.  anir. 
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If  a  nt-wspapiT  report  of  Court  i)ro(M'«><UuK8  was  pul)lishp(l  with- 
out nialiii'  Biul  in  k<hh1  faith,  and  a  corrwtion  or  apology  was  i)ul) 
lishotl  in  conformity  with  tJif  liilx-l  Act,  that  will  constitute  a  nooil 
defence  shown  on  an  application  for  security  for  costs,  althouffli 
there  was  a  mistake  as  to  the  identity  of  the  party  which  would 
dehar  the  report  from  being  classed  as  "fair  and  authentic."  and 
from  heinp  consideretl  privileged.  Kvoy  v.  Star  Printing  &  Piil'. 
Co.  (190:j),  2  O.W.R.  !>1,  affirmed  2  O.li.R.  Hit. 

Semlile.  per  ("artwright.  M.C.  that  an  article  imputed  a  •.•riii 
inal  chiirgc"  within  the  meaning  of  the  statute  as  to  security  for 
costs,  if  the  charge  Im-  of  an  otTcnce  punishable  under  a  pn>vinii:il 
statute  by  tine  and  imprisonment  as  under  a  provincial  elcclion 
law.  Harman  v.  Windsor  World  Co.  iVM^),  2  O.W.U.  41'-'; 
Ucginji  V.  Wason.  IT  A.R.  221;  Attorney-Ocneral  (Can. »  v.  .\i 
torney  (Icmral   (()nt.\  2:?  Can.  S.C.R.  458. 

Where  the  defendant  admitted  saying  to  tiie  plaintiff's  husbaml: 
•If  you  knew  what  1  know  you  wo\dd  not  live  with  that  woim:mi 
t.  r  rhre.'  days."  Iwat  denied  the  other  alleged  slanders  impugiiiic 
thf  plaintiff's  chastity,  a  inotioii  for  security  for  costs  was  cli- 
mrsscd.  follow  ins  Pladino  \  (iustin.  17  P.R.  'i'>^.  Welburii  x 
Sims  (PK)?   .  Itt  O.W.U.  .'•24. 

The  defendants  were  the  jiublishers  of  a  newspaper,  in  wlii'h 
an  article  appc-jred.  heailed  •-V  "iirl's  Confession."  stating  tli.it 
■a  younsr  lady  of  Walk,  rton  claims  she  had  a  hand  in  the  sIkk.i 
ing  of  the  Chinaman  "'  Th.'  -young  lady"  was  not  nam.'.!  iii 
till'  article,  but  was  spoken  as  a  constant  v-sitor  at  the  <'liinaiiiim's 
laundry,  and  on  tntiinatc  terms  with  the  Chinaman,  and  it  uas 
said  thai  her  visits  lieeanie  ■•<Mlorous."  Th.'  plaintilV.  a  y.iuMi; 
srirl.  alleging  that  the  article  r»'ferrcd  to  inev.  sii<m1  foi-  d.lania 
tion.  In  the  tifth  paragraph  of  her  stat.'incnt  of  claim  slie  s.i  nut 
the  article  with  an  innuendo  tfcit  she  had  been  guilty  of  att.Mii|.t 
to  murder  and  was  an  inimorai  person.  Hy  the  6th  para-rrapli  -ln' 
allcgeil  that  her  name  was  given  to  a  detective  by  the  def.  ■.laiits 
a.s  the  person  referred  to  in  the  arti.-le :  - -Held,  that  paraur,.!'!!  •' 
dill  IK  t  aid  claim  lor  lil>cl.  but  was  in  itself  a  count  for  si  ,!;.|.r. 
rind  c<ml.i  not  be  struck  out.  nor  could  the  defendants  liavi'  -  ar 
ify  for  I'osts  in  respect  of  that  parairraph.  as  the  Act  H  Edu  \  il 
I-  4t»,  s.  12.  subsec.  2.  docs  not  apply  to  slander  by  the  piibli-  i"^ 
of  a  newspaper.  Th*"  statute  is  one  passed  for  the  henclit  ■  a 
rla«8,  and  thtm-  invraking  it  must  fwnply  strictly  with  tli.'  p-a' 
tiee.  An  affidavit  made  hy  one  of  th«'  defendants,  not  fib'!  :;  'i 
the  original  motion,  was  not  allowed  to  be  read  upon  an    ui   al 
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I  pon  a  motion  for  security  for  costs  the  defendants  must  show  the 
nature  of  the  defence.  When  they  allege  good  faith,  they  must 
show  the  facts  surrcundinK  the  puhlication,  so  that  their  good 
faith  may  U-  nseertained.  It  is  not  enough  for  the  defendants  to 
siiy  that  there  was  rea.sonahle  ground  for  their  belief  tliat  the  pub- 
lication was  for  the  public  benefit— they  must  sav  why  they  thought 
so.     fJreenhow  v.  Wesley,  ]   O.W.N.  996,  10()1. 

If  the  plaintiffs  in  an  action  for  new.spaper  libel  show  assets 
within  th..  Province  as  a  ground  for  not  giving  security  for  costs 
the  incumbrances  thereon  and  their  other  liabilities  will  be  con- 
.sidere.1  and  security  will  be  ordered  unless  it  appears  that  the 
pLiintiff  has  assets  readily  exigible  under  execution  to  the  amount 
for  which  security  would  be  required.  Mansell  v.  Robertson 
(1910),  2  0.W.\.  3;n. 

Where  fhcrc  were  unsatisfied  executions  against  the  plaintiff 
and  a  balance  due  on  the  chattel  mortgage  on  his  household  fumi- 
ture  and  effects  (his  only  available  property)  it  was  held  that 
tliere  were  not  assets  presently  exigible  to  the  value  of  .'f;400,  and 
that  security  must  be  given  for  costs  in  an  action  against  a 
ii.wspnper  for  libel.  McVeity  v.  Ottawa  Free  Pn-vs  C.  MOID 
•-'  O.W.X.  :;i:{.  i.ffirmed.  2  O.W.X.  70.?:  and  s.-c  Park  v  Hale' 
2  0.W.R.  1172. 

A  printed  paper  issued  daily  by  the  conductors  of  a  mercantile 
.iceti.  y,  to  persons  who  are  subscribers  to  the  agency,  for  the  pur- 
P<K,.  of  givin<r  the  information  required  by  such  subsi-ribers,  is  a 
•  n.'wspiiper."  and  "printed  for  sale."  within  th.'  meaning  of  s.  1 
"I'  R  SO.  1H<I7.  ,..  (JS:  „n,J  the  publishers  are  therefore,  in  an  action 
('T  libel  brought  against  them,  entitled  to  the  benefit  of  the  pro- 
^  iM..ns  as  to  security  for  costs  contained  in  s.  10.  Slatterv  v  Dun 
H  PR.  (Ont.)  Ifig.  '     ■ 

>l.>ti(in  by  defendants  for  security  for  costs  in  a  libel  action:— 
li'lil,  thMt  on  the  face  of  the  publication  complained  of.  there  was 
n-.tliiiig  that  would  suggest  a  criminal  charge.  To  allege  that  a 
'■•n'li  wfirn.nt  was  applied  for  to  bring  plaintiff  before^!  magis- 
"  tc,  but  refused,  cannot  be  snid  tc  impute  a  criminal  offence  to 
I'l  .irititr.  Order  for  security  granted.  Titchmarsh  v.  The  World 
I  <>  \V.\.  4r.4,  1')  O.W.R.  .^62. 

!n  fin  action  for  libels  contained  in  a  newspaper  the  defendant 
"1  'ved  for  security  for  costs  under  R.S.O.  1897.  c.  68.  s.  10.  alleg- 
i'"  in  his  affidavit  that  he  was  the  "sporting  editor"  of  the  news- 
P  M"'-.  and  that  he  bad  ttie  sole  control  and  editorship  of  the  sport- 
iti"   iind   drnmatic   intelligence:— Held,    that   as  the   editor   of  a 
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«l.>pnrtiu«*iit  «)f  a  nt-wspupiT,  he  wiw  entitled  to  swiirity  for  costs. 
Scnihle.  that  all  who  are  en(faK<'d  in  any  capacity  in  the  work  of 
piiMlshinir  the  newspaper  in  whicli  an  alleged  libel  appears  are 
entitled  to  the  pmteetion  tfiven  by  the  Htatiite.  The  plaintiff  hav- 
inK  moved  nmler  ('on.  Hide  127H  fi>r  leave  to  appeal  from  the  almve 
decision:  Held,  that  leave  could  not  be  Riven  under  either  bran<li 
of  the  rule,  as  there  were  no  "conllictinK  dtvisionH  by  .ludRi-s  of 
the  Hiifh  Court  upon  the  matter  involve<l  in  the  pmposed  appeal," 

and  th.-re  appeared  to  Im>  no  "ffood  rea.son  to  doubt  th )rre.t 

ness"  of  the  order  soupbt  to  1m'  appealed  from.  The  defendant  s 
affidavit  as  to  merits  said,  "I  am  advised  by  my  solicitor  and  1 
believe  that  1  have  a  Rood  defence  on  the  merits,"  the  statut.' 
re.|uirinR  "iin  affidavit  by  the  defendant  or  his  apent  .... 
thill  the  .lefendaiit  has  a  Ro...!  defence  upon  the  merits."  Held. 
that  the  affidavit  was  sufficient.  Robinscm  v.  Morris  (1008).  1.'. 
O.Ii.R.  «>40.  distiuRuislu'd.  The  statute  re<|nir(>s  that  the  defen.l 
ant's  affidavit  should  show  'that  the  statements  complained  of 
were  published  in  R(M)d  faitli.  or  that  the  Rroumls  of  action  niv 
trivial  or  frivolous."  The  defendant  swore  that  the  nords  us.d 
by  him  wer.-  "innoecnt  and  harmless."  Ilel.l,  tbp.t  this  wns 
eipiivalent  to  sweariuR  that  the  Rrounds  of  action  were  trivial  ainl 
frivolous.  The  Master  in  Chnmbers  is  not  to  be  considercl  'm 
JudRc  of  the  IliRh  Court,"  under  s.  l.'i  of  the  Act,  and  tlie  onl.  r 
made  bv  liim  was.  therefore,  not  a  final  one  under  that  sei  tion,  but 
WHS  subject  to  appeal  to  a  JudRC  of  the  lliph  Court.  Quffre.  wli 
tber  the  order  of  Meredith.  CI.,  beiuR  "an  order  made  under  s.  1'' 
by  a  .TudRc  of  the  HiRh  Court."  was  non-appealable  und.  r  s.  1'. 
Robinson  V.  Mills.  10  O.L.R.  162. 

Tn  an  action  for  ^lan<ler  brouRht  by  a  married  woman  tlie  w.>i.!^ 
alleped  to  have  been  spoken  were.  "You  are  a  lilaekRuard:  you  :ir. 
a  bad  woman":  iind  the  innuen<lo  wiis  that  the  plaintiff  was  a  .yn; 
mon  proKtifute  and  a  woman  of  evil  character.     Upon  an  appli' ;. 
tion  by  the  d.-fend.-int.  under  .'.2  Viet.  (Ont.).  <•.  14.  s.  1.  ss.  :!    Lr 
security  for  costs,  the  defendant  admitted  haviuR  called  the  ;.l:;iti 
tiff  "a  bad.   iiuarn-Koine  woman."  but   siiid   he  did   not    re...!!    I 
usinc.  an<l  believe.1  h.'  lin<l  not  used,  (be  wonl  "blaekRUiird."     nl 
he  denied  that  be  used  the  words  with  the  tuenninR  nttribut..!  t., 
them  by  the  plaintiff:— TTel.l.  that  the  defendant  had  not  sh  '.vn 
a  Rood  defence  to  the  action  on  the  merit.v.  nnd  his  applieHtioii  n  i-; 
properly  reftis-nl.     Per  Hoyd.  C..  and  FerRUson.  J.,  thnt  th     ■  •> 
pressions  used  miRht  1..-  employe.1  in  circiimstan««i  and  surr  -r  .1 
inRS  such  that  bystanders  micbt  think  them  a  stater>ent  of  a  lU 
of  ehn.stity.    Per  ^fered^th.  .1.,  thnt  as  it  was  shown  by  the  \  '    ■!- 
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ingN  and  tho  affidavit  of  the  defendant  that  there  was  a  real  and 
substantial  question  for  tlie  jury  to  pass  upon,  and  ui»on  which 
the  action  iniifht  fail,  the  defendant  had  shewn  a  jrood  defence 
upon  the  merits.     I'aladino  v.  (Justin,  17  Ont.  FMt.  .')."»:$. 

Fpon  a  motion  hy  the  defendants  for  security  for  costs  in  an 
action  ajrainst  the  publishers  of  a  newspaper  for  libel,  pursuant  to 
the  l.ibel  and  Slander  Act,  !)  Edw.  VII.  ch.  4(>,  sw.  12,  the  words 
.M)mplaine<l  of  refcrre*!  to  the  plaintiff's  conduct  and  roiirirtion 
with  T.,  •'th«'  notorious  liondon  promoter."  Innuendo,  that  the 
plaintiff  had  been  convicte<l  of  a  criminal  offence.  It  was  said 
that  "eonviction"  was  a  misprint  for  "connection :"— Held,  fol- 
lowing Smyth  V.  8tephens.>n,  17  P.K.  :{74.  376.  that  the  alleged 
liliel  involved  a  criminal  chdrpe;  that  tin-  action  could  not  be  said 
to  be  trivial  or  frivolous ;  that  there  was  doubt  as  to  other  circuni- 
stanctw,  e.g.,  whether  a  typographical  error  was  wiuivali-nt  to  mis- 
tiikc  or  misapprehension  of  the  facts,  and  whether  the  r.  ractation 
uiis  sutlicient:  and  therefore  the  defendants  were  not  entitled  to 
-i.rurity  for  costs.— Hrld,  also,  following  Robinson  v.  Mills,  19 
o.L.H.  «t  p.  17n.  that  an  appeal  lies  to  a  Judge  in  Chambers  from 
111  order  of  the  .Master  in  f 'handlers  refusing  a  motion  lor  security. 
K.lly  V.  Koss.  1   O.W.X.  48.     (Falconbridge.  C.I.K.H.i. 

My  !»  Kdw.  Vir.  (Ont.  I.  ch.  40,  s.^-.  12.  snl>s.-c.  4.  an  app.'al  from 
.III  order  of  a  Judge  in  ("hanibers  made  upon  an  .ippi'al  from  an 
'inlcr  of  the  Master  in  riiambers  granting  or  refusing  security  for 
■iKts.  i>  expressly  prohibited:  and  a  moti<m  for  leave  to  appeal 
111  III!  such  an  order  to  a  Divisional  Tourt,  was  refused.  Kelly  v 
i;i.>s.  1  O.W.X.  116.     (Hritton.  J.^i. 


roVsOMOATION-  <IF   .\cTKl\s. 

/;»■(/, «/i  r<,/((Hi/.iVi. —ronsolidation  of  ai'tions  is  anthorizcd  for  the 

-•' "■  Mii)stantijil]y  the  saine  libel  or  defamation   In-  sec.   12  of 

iIh.  1,.iw  of  DefaniJition   .\inendment  .\et.  R.S.H.C.  ,-.  120. 

\'  ir  Itniiisirii  I,,     .\ctions  for  the  same  <>r  vubstaiitiiilly  the  sainc 
'  '  •  I  may  be  consoiicmted  in  New  T?ninswi.-k  ;md  the  wlmle  (|;iiri;iges 

.  -  'ssnl  in  one  sum.  .\  s«'parate  verdict  is.  Ii.nvever.  to  ln'  taken  as 
■•■■  '  MJi  ilct'endant  and  the  .jury  is  to  apportinn  the  dainnires  where 
i:        erdir'  is  a.'amst   more  than  one.     I.iliel    .\et.  (\S.\.|{.   \<M)X. 
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CANADIAN    NOTES. 


(>«/arvi.— Where  tlie  lihelit  charged  are  HulMtantially  the  wniif, 

i.e.,  if  they  eontain  the  same  imputation  on  the  plaintiff,  though 

tlie  Ianfr<iage  iwetl  be  «lilTerent.  an  order    wan    made   in    Ontario 

under  R.S.O.  1897,  c.  68.  Nee.  14,  for  eonnoli<lation  of  two  aetions 

hroutrht  by  the  plaintiff  HRainst  two  newspapers.     Soper  v.  Star 

I'riiitinjf  Co..   eited   10  O.W.R.  875.     Hut  where  there  are  distinct 

lilu'ls  and  one  of  the  libels  eharged  is  substantially  the  same  ns  ,i 

libel   charged   in  another  action,   hut  the  other   libel  is  different. 

there  can  be  no  eonsulidation  Inn-ause  that  statute  makes  no  pri)- 

vision  for  a  case  of  that  kind.       Perkins  v.  Fry  (No.  1)   (1907), 

10  O.W.R.  874.     But  the  Court  may  direct  that  the  plaintiff  k<» 

to  trial  in  one  action  to  be  selected  by  him  and  stay  the  otht-r 

meanwhile;  and  after  such  trial  further  directions  may  be  given. 

Perkins  v.  Fry  (Xo.  2)  (1907),  10  O.W.R.  954. 

Section  6  of  the  Liltel  and  Slander  Act  of  Ontario.  9  Edw.  VII. 
('.  40.  makes  the  following  provision  for  the  consolidation  of  actions 
brought  for  libels: — 

(1 1  The  Court  or  a  Judge  upon  an  application  by  two  or  iiioii 
defendants,  in  any  two  or  more  actions  for  the  same  or  substaii 
tially  the  same  lilx'l  or  for  a  libel  or  liliels  contained  in  articli-s  the 
snint    or  substantially  the  sjime  published  in  different  newNpii|icis. 
brought  by  one  and  the  same  person,  may  make  an  order  for  flu' 
consolidation  of  such  actions  so  that  they  shall  be  tried  together: 
und  after  such  onler  has  been  iimde.  ami  before  the  trial  of  mhIi 
aetions,  the  dcfentlants  in  any  new  actions  instituted  in  rcspict  to 
any  such  libel  or  lilwls  shall  also  Iw  entitled  to  be  joined  in  a  e..iii 
mon  action  U|>on  a  .joint  application    being    made  by    such    ii'" 
defendants  and  the  defendants  in  the  actions  already  consoliijiiinl 
(2)    In  n  consolidated  action  under  this  section  the  jury  shill 
a.xsess  the  whole  amount  of  the  damages,  if  any,  in  one  sum.  Imi  ;. 
separate  verdief   shall  be  taken   ff^r  ..r  against  each  (Icfeniliiiii   in 
the  same  way  fs  if  the  act:,»ns  consolidated  had  been  tried  -,  pi 
ratelv:  and  if  the  Jury  find   .i   vi>rdict   against   the  defendiini  ur 
defendants  in  more  tiiiin  .tne  of  the  actions  so  consolidate!   iIhv 
shall  apportion  the  ainount  of  the  damages  between  and  iiuMin-t 
such  last  mentioned  defendants;  ami  the  Judge  at  the  trial,  in  tli' 
event  of  the  plaintiff  being  awarded  tlie  costs  of  the  action,  ^li  iH 
theretipon  make  such  order  as  he  shall  deem  just  for  the  apporti  .n 
mert  of  the  costs  between  and  against  such  defendants. 

(.1)  For  the  purposes  of  this  section  "article"  shall  indud.  'iv 
thing  appearing  in  a  nevspaper  as  an  editorial  or  as  corresp  'il- 
ence  or  otherwise  than  as  an  advertisement 
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Briliil,  Columbia.— Avtiimn  upon  the  t-aw  for  wonls  niiiHt  I... 
l.rouKht  within  two  y.-arn  next  after  th.>  words  s|M.k.'n.  ami  not 
aftt-r.  K.S.H.C.  1H<»7.  .-.  VJA.  h,h:  :{.  An.l  a.-tions  upon  tli..  .-as.-, 
other  tlian  for  Kland.r,  must  U-  hr..uKht  within  six  ycarw.     I  hi.!. 

Xdr  Brnmuirk. —Ai-tiims  for  words  must  1m'  eoiiunenced  within 
two  years  after  the  eause  of  aetjo  ,.     C.S.X.B.  1!K)8.  c  ]:]8.  sec.  3. 

Ontario.— Uy  the  Administration  of  .Justice  Aet.  R.S.O..  1807. 
vol.  :{.  e.  :i24,  see.  .'18.  actions  "upon  the  case  for  words"  must  be* 
hrouRht  within  "twc.  years  after  the  words  spoken;"  and  actions 
upon  the  case  other  than  for  slander,  within  six  years  after  the 
cause  of  such  action  arose.  But  by  the  Libel  and  Slander  Aet 
(Ont...  lf..W.  9  Kdw.  VFI.  e.  40.  sec.  14.  an  action  for  libel  con- 
laine.1  in  a  newspaper  shall  b<.  coiumcnued  within  three  months 
lifter  the  publication  thcre«»f  has  come  to  the  notice  or  knowkdj?e 
of  the  person  defamed;  but  where  an  action  is  broupht  and  is 
maintainable  for  a  libel  publislied  within  that  period  the  same 
may  include  a  claim  for  any  other  libel  pul)lishpd  siiinimt  the 
pliiintiff  by  the  defcndar*  in  the  saiue  newspaper  within  a  period 

of  one  year   before   tl ommencement   of   the   action.      But    no 

il.fcndant   shall    be   entitled   to   the   benefit  of  sec.    14   unless   the 

'"" ^"  »'"'  I'i-"prict(.r  and  publisher,  and  a<Idress  of  publication 

is  stated  either  at  the  head  (.f  the  editorials  or  on  tb.-  fnmt  pair" 

111'   the    newspaper.      See.    l.'i. 

The  almve  section  14  applies  only  to  newspapers  printed  and 
published  in  Ontario.     !)  Kdw.  VII.   (Ont.i.  c.  40.  sec.  18. 
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CHAPTER  XXin. 


THE   PLEAOIN08. 

The  pleadingg  in  an  action  of  libel  or  slnnder  are  more  important, 
perhaps,  than  in  any  other  class  of  actions  uiaally  brought  in  the 
King's  Bench  Division.  In  his  Statement  of  Claim  the  plaintiff 
must  set  out  the  precise  words  of  which  he  complains :  if  the  words 
be  not  obviously  defamatory  he  must  state  the  meaning  which  he 
ascrilHis  to  them  ;  and  he  must  give  details  of  anv  special  damage 
which  he  has  sustained.  The  defendant  also  mus't  state  clearly  in 
his  Defence  the  case  whiclj.  he  will  set  up  at  the  trial.  He  must 
make  up  his  mind  whether  or  no  he  is  in  a  position  to  prove  that 
the  words  are  true  and  can  therefore  venture  to  plead  a  justification. 
At  the  same  time  he  must  consider  what  other  defences  he  may  b^ 
able  to  establish  at  the  trial  and  be  careful  to  raise  them  properly 
and  sufficiently  in  his  pleading.  r    t~   j 

A  Reply  is  rarely  needed  in  an  action  of  libel  or  slander  unleu 
the  defendant  has  pleaded  a  counterclaim. 

Statement  n/  Claim. 

The  very  words  complained  of  must  be  set  out  by  the  plaintiff  in 
bis  Statement  of  Claim,  "  in  order  that  the  Court  may  judge  whether 
they  constitute  a  ground  of  action  "  (per  Abbott,  C.J.,  in  II  right  v 
<Um,Ht»,  3  B.  &  Aid.  at  p.  506),  and  also  because  "  the  defendant 
IS  entitled  to  know  the  precise  charge  against  him.  and  cannot  shape 
ins  ease  until  he  knows."  (Per  Lord  Coleridge,  in  Ilanis  v.  llarZ 
i  t.  P.  D.  128  ;  48  L.  J.  C.  P.  310;  27  W.  B.  4til ;  40  L.  T.  429 
It  18  not  sufficient  to  give  the  substance  or  purport  of  the  libel  or 
slander  with  innuendoes.     (Sewton  v.  Stubbt,  3  Mod.  71 ;  Cook  v 

k"?  ^1   w"  ^.   V  "^'    "*^' '''  ■^'■""■"'  *^  '^*"°'-  ^^^'  SauHderH  y. 
Hate,  1  11.  &  N.  402;  Solomon  v.  Lauioii,  8  Q.  B.  823  •  15  L  J 

Jj.JJ.  253;  10Jur.y%.)    The  precise  words  are  material.    (Se^ 

larder  \ix.  r.  21.)    So,  too,  in  cases  of  slander  of  title  the  words 

luust  be  set  out  nrbatim.    (Guttole  v.  Matlun,  1  M.  &  W.  495 •  5 

Dowi.  09.)    The  defendant  may  be  interrogated  as  to  the  exact  words 
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he  uttered,  if  tlie  plaintiff  cannot  otherwise  discover  them  {Atkinson  v. 
l'o,hroke,  L.  R.  1  Q.  B.  628 ;  35  L.  J.  Q.  B.  182 ;  14  W.  ..  832  ;  14 
L.  T.  553) ;  but  not  before  he  delivers  his  Statement  of  Claim, 
except  in  very  special  circumstances.  {Stiaw^r  v.  Ihmdney,  38  J.  P. 
724,  756.)  If  the  plaintiff  does  not  know  the  exact  words  uttered, 
and' cannot  obtain  leave  to  interrogate  before  Statement  of  Claim, 
he  must  draft  his  pleading  as  best  he  can  and  subsequently  apply 
for  leave  to  administer  interrogatories,  and  after  obtaining  Answers 
amend  his  Statement  of  Claim,  if  necessary.  If  the  words  are  in  a 
foreign  language,  they  should  be  set  out  ra-hitim  in  such  language. 
(Zenohio  V.  A.rteU,  6  T.  E.  162  ;  and  see  U.  v.  Manasseh  Goldstein, 
3  Brod.  &  B.  201 ;  7  Moore,  1 ;  10  Price,  88.)  And  an  exact  trans- 
lation should  be  added.  Care  should  be  taken  not  to  translate 
actionable  words  into  non-actionable,  as  was  done  in  Ross  y.lAiwrence, 
(1651)  Style,  263.  It  was  formerly  necessary  to  aver  expressly  ni 
the  case  of  'foreign  words  that  those  present  understood  them. 
Moms  V  Darn-s,  Cro.  Eliz.  496  ;  I'rkr  v.  Jenkin(,s,  Cro.  Ehz.  865  ; 
and  per  Williams,  J.,  in  Anmnn  v.  D.nnm,  8  C.  B.  N.  S.  597  ;  29 
L  J  C  P  313  ;  8  W.  R.  470.)  No  such  averment  is  now  essential ; 
though  the  fact  must  of  course  still  U  proved  at  the  trie'.  (Ante, 
p.  125  ;  and  see  Precedent  No.  '.i.) 

If  the  slander  was  contained  in  a  question,  it  must  be  set  out  as  a 
question,  and  not  as  a  fact  affirmed.  {Barnes  v.  Ilolloway.  8  T  11. 
150  )  So  if  the  slander  consists  in  the  answer  to  a  question,  and  the 
answer  alone  is  un=ntelligible,  both  question  and  answer  should  bo 
set  out  exactly  as  Iney  were  spoken.  (See  Bromaf,e  v  Pro.s,r,i 
B  &  C  247  )  Again,  if  the  words  were:  "A.  says  B.  is  bankrupt, 
thev  must  be  so  set  out ;  if  the  declaration  alleged  that  the  defendant 
had  said  merely,  "B.  is  bankrupt."  the  variance  would  formerly 
have  been  fatal  {M'PIwrson  v.  r^anids,  10  B.  &  C.  at  p  274;  Bellv. 
Burne  13  East,  554  ;  Vearce  v.  Ro,,en,  2  F.  &  F.  137);  bu  now 
such  a  variance  would  be  amended  on  payment  of  the  costs,  if  any, 
thereby  occasioned.  {Smith  v.  Knourhlen,  2  M.  &  Gr  501;  see 
wst  V  681  )  If  the  libel  consists  of  two  letters  published  in  suc- 
cessive issues  of  a  newspaper,  neither  of  which  is  a  complete  libel 
without  the  other,  both  must  be  set  out  ';;^f""-<f '""';;  ;'; 
J  mson,  8  Q.  B.  823  ;  15  L.  J.  Q.  B.  253 ;  10  Jur.  796.)  But  m 
other  cases  it  is  not  necessary  to  set  out  the  whole  of  an  article  or 
review  containing  libellous  passages;  it  is  sufficient  to  set  o„  the 
libellous  passages  only,  provided  that  nothing  be  omitted  whi. . 
qualifies  or  alters  their  sense.  If,  however,  Iho  meaning  o 
libellous  passages  taken  singly  is  not  clear,  or  if  the  rest  of  the 
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nrtiole  would  in  any  substantial  decree  vary  the  meaning  of  the 
words  complained  of,  the  whole  must  be  set  out.  (Cnrtirrif/hf  v. 
Wri'lht,  5  B.  &  Aid.  615  ;  Biirkinflham  v.  Miirra,,,  2  C.  k  P.  47 ; 
Hnth,'rf„nl  v.  Eram,  0  Bing.  451 ;  4  C.  k  P.  74  ;  Ham,,  v.  limn  ' 
L.  R.  4  P.  C.  287 ;  20  W.  R.  878.)  Where  detached  portions  of  a 
book  or  article  are  pleaded  it  should  appear  on  the  Statement  of 
Claim  that  they  are  detached  portions  (see  Precedent  No.  7);  they 
sliould  not  be  printed  as  though  they  ran  on  continuously.'  (I'er 
Lord  EUenborough,  in  Tahnrt  v.  Tippit;  1  Camp.  358.) 

It  should  be  alleged  that  the  defendant  "  spoke  and  published  "or 
"  wrote  and  published  "  the  '.vords.     It  is  essential  in  cases  of  libel 
to  add  the  words  "  and  published,"  or  their  equivalent,  as  writing  a 
libel  which  is  never  published  is  no  tort.     It  is  not  absolutely  neces- 
sary to  use  the  very  word  "  published  ;  "  in  lUhUiin  v.  Elphinston 
(2  W.  BI.  1037)  the  phrase  "  printed  and  caused  to  be  printed  "  was 
held  sufficient.     Further,  it  must  always  be  alleged  that  the  words 
were  spoken  or  written  "  of  and  concerning  the  plaiiititf."     Then  it 
Fhould  be  averred  that  the  defendant  spoke  or  wrote  and  published 
the  words    "  falsely  and  maliciously."     This  is  a  time-honoured 
phrase  which  appears  in  every  Statement  of  Claim  ;  and  it  would 
be  foolish  to  idly  raise  a  point  of  law  by  omitting  it,  though  in  the 
present  day  its  omission  would  probably  not  be  a  fatal  defect.    For, 
by  rule  25  of  Order  XIX..  "  neither  party  need  in  any  i)leading 
allege  any  matter  of  fact  which  the  law  presumes  in  his  favour,  or 
as  to  which  the  Imrden  of  proof  iit-s  upon  the  other  side."     As  long 
ago  as  l(i52,  Ilolle,  C.J.,  held  these  words  unnecessary  in  a  declara- 
tion.    (A)ioii.,  Style,  8!t2.  and  again  in  1()54  in  Lamplnr  v.  Harson, 
Style,  485.)     In  1813  Lord  EUenborough  held  the  absence  of  the 
word  "  falsely  "  immaterial,  "  unlawfully  and  maliciously  "  being 
present.     {Ron-e  v.  linarh.  1  ^f.  &  S.  30!».)     So,  too,  in  158(1  it  was 
decided  that  if  "falsely"  was  inserted,  "maliciously"  might  be 
omitted.    {Mmn-  v.  SparUx,  Owen,  51:  Noy,  85;   'aih>,u,  (15!)()) 
Moo.  45!».     See  per  Bayley.  .1.,  in  liromafir  v.  i'r-x.srr,  4  B.  A-  C.  at 
p.  255,  and  per  Brett,  L..T..  in  67a»7,  v.  MiJi/nnu;  3  Q.  B.  ]).  247, 
'inf.;  p.  342.     And  see  JL  v.  Mimslow,  [1895]  1  Q.  B.  758  ;  64  L.  j! 
M.  C.  138  :  48  W.  1{.  495  ;  72  L.  T.  301 ;  post,  p.  722.)    There  is, 
liowever,  a  practical  convenience  in  alleging  malice  in  the  State- 
ment of  Claim,  viz.,  if  the  defendant  pleads  privilege,  n^  special 
reply  is  then  necessary  ;  the  formal  averment  in  the  Statement  of 
Clami  takes  a  new  meaning,  and  becomes  an  allegation  of  express 
malice.     And  in  all  actions  on  the  case  for  words  causing  damage, 
the  Statement  of  Claim  must  contain  an  allegation  that  the  words 
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were  publishea  "  maliciously  "  or  "  without  just  cause  or  excuse," 
or  some  equivalent  phrase  (see  Chapter  IV.,  ant,;  p.  77).  But  it  is 
never  necessary,  or  indeetl  permissible,  to  set  out  the  evidence  by 
wiiich  the  plaintiff  hopes  to  establish  malice  at  the  trial.  (OUmop 
V.  Spindhr,  (1885)  29  Sol.  J.  55t) ;  Order  XIX.  r.  22.) 

The  part  uf  the  Statement  of  Claim  which  requires  most  care  in 
drafting  is  the  innuendo.  As  to  its  office,  see  aid,;  pp.  115—110. 
Where  the  words  are  clearly  actionable  on  the  face  of  them,  no 
innuendo  is  necessary,  though  even  here  one  is  frequently 
inserted.  But  whenever  the  words  are  actionable  only  m  some 
secondary  sense,  or  by  reason  of  some  surrounding  circumstances, 
an  innuendo  is  essential  to  the  plaintilTs  success;  and  sucli 
innuendo  must  place  upon  the  words  an  actionable  meaning. 
(Jacobs  V.  Schmaltz,  «2  L.  T.  121.)  If  the  words  are  capable  of  two 
meanings,  both  defamatory,  alternaf'-e  innuendos  may  be  pleaded 
(as  in  Precedent  No.  U,  post,  p.  758.  And  see  Simmous  v.  Mitchell, 
6  App.  Cas.  156 ;  50  L.  J.  P.  C.  11).  Wherever  the  plaintiff  is  not 
named  in  the  lil)el,  an  innuendo  must  he  inserted,  "  meaning 
thereby  the  plaintiff,"  &c. ;  and  it  is  sometimes  desirable,  though  it 
is  never  essential,  to  state  facts  which  make  it  clear  that  tlie 
plaintiff  is  the  person  referred  to.  (See  ante,  p.  14!»,  and  Lan-rcu,' 
V.  Nnrhemi,  89  W.  11.  605  ;  64  L.  T.  797.) 

The  plaintiff  must  give  in  his  Statement  of  Claim  "  full  particu- 
lars, with  dates  and  items  if  necessary,"  of  every  material  allega- 
tion. (Order  XIX.  r.  6.)  Thus,  in  alleging  publication  of  a  libel, 
he  must  identify  the  newspaper  or  other  document  containing  the 
libel,  and  give  the  date  of  each  publication  on  which  he  relies  as  a 
cause  of  action.  In  the  case  of  a  letter  or  other  private  doeunu'ut, 
he  must  state  the  names  of  the  persons  to  whom  the  publication 
was  made  and  the  date  of  each  publication.  {Dave)/  v.  Bcntmd; 
|189L«]  1  t^.  B.  at  p.  188;  British  Lcjal  ami  Inited  Viwulnit 
AHH,uancc  L',>.  V.  ShfuU,  [1911  1  Ir.  B.  69.)  In  casis  of 
slander  he  must  give  the  date  of  each  slander,  the  nanus  of 
the  persons  to  whom,  and  the  places  whe-  ,  each  slander  was 
uttered.*  (Ihm'lk  v.  limhanan,  16  Q.  B.  D.  656  ;  55  L.  J.  g.  15- 
876  ;  34  W.  K.  488  ;  Brailburii  v.  Cooper,  12  Q.  B.  D.  94  ;  53  L.  J- 
y.  B.  558;  32  W.  B.  32;  (ilcfifi  v.  Bromley  (A.  T.  Lawrence.  -^X 
reported  in  the  Annual  Practice  for  1911  at  p.  283.)  A  plainliff 
may,  however,  allege  publication  to  one  or  more  persons  nanuHl, 


*  The  law  is  apparently  othciwisn  in   Ireland  ;     »<'«   Kmijh  v. 
poruiid  Dental  Ilospilal  oj  Inhiml,  {ViW]  2  Ir.  H.   100  (C.  A.). 
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and  then  add  tlntt  he  will  roly  at  the  trial  on  every  additional  p„l,- 
hc-ation  that  may  he  ascertained  on  discr.verv ;  if  he  so  i,le>.d«  l„ 
cannot  he  compelled  to  ^ive  fnrther  or  hettcrVarticulars  until  after 
discovery.     {l{„,,eU  v.  Htuhh>,  (IJ)OH)  Tyi  Sol.  .1.  oHO  (If  L  ) ) 

Where  the  words  are  actionahle  only  hy  reason  of  l.'ei„V  spoken 
of  the  phuntift  ,n  the  way  of  his  olHce,  profession,  or  trade    the 
Statement  of  Claim  n.nst  always  contain  an  aver  nen      1  a^      e 
Piainturheld  the  office  or  carried  on  the  profession  o         d         the 
tmie  when  the  words  were  spoken,     (f/i,,,,  v.  .l/«;./l  J    ,  Exch 
800 ;  28  L.  I.  Ex.  78 ;  2  C.  L.  R.  .9!, ;  Ayr.  '-.  .  v,,':  ^  ('.  1  E  2  .' 
Ja.u.  V.  Brook,  9  (^  B.  7  ;  l.i  L.  J.  Q.  B.  17.)    And  there  sltnld 
a  so  be  an  averment  that  the  words  were  spoken  of  h,.n  in  th      ay 
of  such  office   profession,  or  trade.     But  if  the  fornaer  alle^at  oil 
appear,  the  omtss.on  of  the  latter  is  not  fatal,  as  the  judge  wot, Id  i 
n  proper  case  amend  the  Statement  of  Clain.  hv  inseuing  an  a  la 
tion  to  that  eflfect.     (A',„..„/a/,.  v.  Grecnnne,  i"f  .t  F  (flT     n  nn 
other  case  now  is  any  introductory  avern.ont  ess.  ntial.     (C.  L.  p! 
Act,  18;,2,  s.  (,1.)    But  .t  is  often  desirable  to  plead  someintrodu 
tory  averment  which,  though  not  strictly  necessary,  will  help  to 

Ao  .  4,  .,,  8,  \.\  14,  l.'i).     Bemember,  however,  that  the  presence  of 

uch  n.  roductory  averments  will  not  cure  the  omission  of  a      ope" 

innuendo.    {Sxmmonn  v.  MU.hdl,  (i  App.  C.s.  \m-  50  L   I  P  r 

11 ;  29  W.  B.  101 ;  48  L.  T.  710 ;  45  J.  P.  -^37  )       ' '  "'^  ^-  •^-  ^  •  ^• 

Also  whei-e  words  not  in  themselves  defamatorv  are  spoken  ironi- 

ClalLTiU  cUsr'"'  ^''^'  ''T  '''-'  ^°  ^^""^^"'  -  "-  ^^''te^Zt 
ot  Llami  \M\\  disclose  no  cause  of  action.     (  1,,/,.  ,,  i-j<j  ) 

As  to  the  claim    for  damages.      Where  the '  words' 'are   clearly 
actionable  ,..  .,  it  is  only  necessary  to  make  a  genera  cLi      or 
unluiuidated  damages.     But  .ny  special  damage  that  has  ac„! 
must   in   every   case   be  specifically   stated,   and    wit  "  uffiZ 
'HI-  .cularity  to  enable  the  defendant  to  know  nreciselv  JbafT 
e     a.^         t,  otherwise  such  evidence  wil/br:^^:^^ 
tn..l.       /./„,./.•   V.    Lornin,u  (1885)   1    Times  L.  B.  l')-  )     Tf  Z 
speci^d  daniage  alleged  be  the  loss  of  particular  custo!:!  ^  . "  Z 

jjaintiffwoubl  not  ^low  their  n.^L^'X!:  .-  Z ^S^^T 

'  ^  .  1^  .78 ;  66  L.  T.  791 ;  «,.,,  p.  382.)     Wher.  a  f  mn!^"off;; 

such  diminution  of  income.     So,  if  loss  of  marriage  be 
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allesea,  the  Rentl.  ,n,u.  or  la.ly  must  l.e  named.    (See  Prececlents 
No8   '■>  '•  1-1  IC>  17  1«.  •■i'X  21.>   If  such  names  and  other  details  of 
iheailesod  loss 'l.e  not  sivfu  in  the  i.leaah.g,  a  Master  at  Chamliers 
will,  on  the  application  of  the  defendant,  order  par   culars  to  he 
delivered,  or.  in  default,  that  the  allegations  he  «t"'«k  out  of    he 
Sla.enu.nt  of  Clainu     a>onM'  v.  Go..Uah;  (l^Tf.)  40  J.  I\  <92 ) 
As  to  what  constitutes  special  damage,  see  anU;  pp.  .»7<     »».'.    A 
vlaintilT  who  succeeds  in  recovering  general  damages  may  yet  be 
ordered  to  pay  the  costs  ,  .-usioned  hy  a  claim  for  special  damage 
which  he  has  failed  to  s>,..tanliate.     '/•'"•'-"■'•  ^•^'"•'^"''"^tf-';^^ 
1  n   ]}.  5.it  ;  .W  I.  .1.  g.  1$.  -ilMi  ;   U  W.  1!.  4-2.5  ;  68  L.  T.  308.)    As 
the  danm-es  are  necessarily  unliquidatedit  is  not  necessary  to  insert 
in  the  claim  of  damages  at  the  end  of  the  Statement  of  Claim  any 
specific  ii"ure  as  the  precise  amount  claimed  (per  Vaughan  ^^  ilhams, 
L.J     in   lomloi,   ami   X.ulhrrn   Ilanh;  Liniitcl   V.  Gmnie  ^>•,rn.■„, 
LimilnL  OWO)  IC  Tim.s  L.  11.  at  p.  4341,  nor  is  it  advisable  for 
the  plaintilT  to  do  so.     But  if  he  does  so  he  should  he  sure  to  claim 
enou.'h  :    for   although    the   plaintiff  may    recover  less    than  the 
amount  specified,  he  cannot  recover  more,  unless  the  judge  at  the 
trial  will  consent  after  verdict  to  amend  the  Statement  of  Claim 
under  Order  XWIH.   r.  1.     (Chathll  v.  /*...///  Moil  PnhU»hin,j  Co., 
LimiUil  (I'.iUl)  IH  Times  T..U.  HW"..) 

An  injunction  n.av  al^o  he  claimed,  if  there  is  any  reason  to 
api.rehend  anv  further  publication  of  the  defamatory  words  :  <•.;/., 
"  An  injumtion  to  restrain  the  defendant  from  puhlishing  the  saul 
pamphlet  or  any  similar  lihels  or  slanders  aftectiug  the  planUitT  in 
his  professi  an.l  otUce,-  or  more  briefly  :  "  An  injunction  to 
resi.ain  the  .lefendant  from  similar  publications  in  future.'  (And 
see  V>  (I  15.  D.  •"•.■iO  :  and  Precedents  Xos.  7  and  1.').) 

IiislriKlii'iix  /'»•  ]>i/iiicc. 
On  receiving  the  Sta.emenl  of  Claim,  the  defendant  should  care- 
fully consider  his  position,  and  decide  o'.  his  course  of  action. 
Often  it  would  be  well  for  him  to  apologist  •''.t  once,  and  pay  money 
into  Court.  In  some  few  cases  he  should  declare  war  to  the  knife, 
and  justify.  Ihit  it  is  no  use  for  him  to  send  his  counsel  merely  a 
copy  of  the  Statement  of  Claim  with  instructions  consisting  solely 
of  the  words  '  Counsel  will  please  draw  the  necessary  pleas."  Hie 
Defence  in  an  action  of  libel  or  slander  is  a  most  important  docu- 
ment, and  should  not  be  drafted  hurriedly  or  on  insuPicient  niatenals. 
Before  sellling  il,  counsel  should  be  put  in  possession  of  nil  the 
facts.    If  there  is  any  thought  of  a  justification,  the  evidence  by 
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which  it  is  proposed  to  support  that  plea  sh..ul.I  !.o  siil.milt..,l  to 
counsel  in  full  (letnil,  and  his  opinion  taken  as  to  its  sufiiciency. 
Counsel  should  also  be  informo.1  of  all  f.-i.-tn  whic!,  mh^  suimort  a 
plea  of  privilege. 

Antciiiliiniii. 
The  defemianfs  counsel,  on  receiving  the  Slateiueiil  of  Claim 
should  first  consider  if  it  discloses  any  cause  of  action.      If  the 
words  are  not  actionable  pu-  m;  aii.l  u.;  sj^e,  ^il  dania-e  is  alle-ed 
he  should  apply    under   Order    X\V.    ,-.     i.  u>    have    the   action' 
dismissed  as  being  frivolous  and  vexutiuin.    {/I„hh,„h-  ,(■  ,s„„>s  v 
WHkhisoH,  lI,',iuo,„l  .(   Clarl,,  [I8i)\t]   1  (^.  ]!.  8(i  ;  (iH   L    J.  t^.  ]i. 
34;  79L.  T.  4-29.)     So,  if  the  words  set  out  are  iioi  defani.tory 
lu  their   ordinary  signihcation,  und  Iheir  is    „o  innuendo,  or  if 
the  innuendo  alleges  a  meaning  wiiich  it  is  clear  that  the  words 
cannot  bear      Again,  if   it    appear    on    the    Statement   of   Claim 
that  the  words  were  uttered  on  ai-  occasion  which  is  clearly  abso- 
lutely  privileged,  the  Statement   of   Claim   will  be  struck  out  as 
disclosing  no  reasonable  cause  of  action  ((i..ii,i„u  v.    niiilr  (iHH't) 
G  Times  L.  1{.  20  ;  Lair  v.  Ll.nrll,„>,  f  IKud]  1  K.  ]?.  4H7)  -'or  ;he 
action  will,  on  the  defendant  n.aking  tiu,  n.ctssary  application,  be 
dismissed   as   frivolous  and    vexatious.     ^/>^./^„///, ,/    v.   l'»„H.,ham 
[1908]    1    K.    \i.     'm;lhnr    v.    Sinilh,     [i\m\' -1    K.  ]j.    aOti  ) 
Where  the  words   coini)lained    of    are    not   set   uul    ,;rh,dim     an 
apphcaiion  should  he  made    under   Order    XiX.    r.    -27.     But    in 
other  cases,  unless    the    defect    is    seriouslv    emba'rnis.in.'    it    is 
better  policy  to  leave  it  im  imended :  it  is  „„  part  of  the  .lefen- 
(iant's  duty  to  reform  the  plaintitFs  pleading.     And   be  ca-  "  d  in 
drawing  the  Defence  not  to  aid  the  defect  in  the  clai.n  in  any 
^vay ;  the  less  said  about  that  pail  of  the  i.Iea.iiu^.,  the  better ;  do  not 
admit  It;  if  need  be,  traverse  it  in  so  many  words    '  iit  i-fier  such 
denial,  avoid  the  wlude    top:--  if   possible  :    leaving  the   plainlilfs 
counsel  to  explain  I:  to  the  judge  at  the  ttial,  ii  !,.  can. 

I'aificiihrs  hf/'oyc  D.-i'mcc. 
But  the  more  usual  ai.plication  at  this  stage  is  for  i,art:culars. 
(See  Order  XIX.  rr.  7,  8.)  If  no  particulars  1..  given  of  a 
luaterial  allegation,  the  plaintiff  will  b,.  entitled  at  the  trial  to  -ive 
evidence  as  to  any  fact  which  tends  to  support  the  adegati.,,,. 
{Ihn-^on  V.  C  ,rn,  [19C4]  -1  Jr.  W.  .-,3tU  The  defendant  therefore 
should  try  to  bind  the  plaintitV  down  u.  so,ne  p.rticular  state  of 
acts  of  which  alcne  evidence  may  be  offered  at  the  trial.  If  details 
to  ^vhich  the  defendant  is  entitled  (and  as  ',o  this,  see  anu-  p.  02«) 
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arti  not  Riven  in  -^tatonipnt  of  Clnim,  an  niiplication  (or  jiarticu- 
hirs  should  bo  iiii>iiii)tly  made,  ((iinirund  v.  l-it:(jerahl,  37  ^V.  It. 
2«)5 ;  5  Times  L.  IJ.  HO.) 

It   is    no   objection   that    the   defendant    must    know    already 
the    facts    for    which    he    asks    hy     way     of    particulars:    ho    is 
entitled  to  know  the  case  that  is  RoiiiR  to  he  made  against  him.* 
So,    too,    it    is  no  objection  to   an   order  being    made    for    such 
particulars  that  the  plaintiff  may  be    thus    indirectly    conipoll*  d 
to  disclose  the  names  of  his  witnesses.     "  If  the  particulars  ai(> 
those  that  he  ought  to  give,  he  cannot   refuse  to  do   so   men-ly 
on  the  ground  that  his  answer  will  disclose  the  names  of  the  wit- 
nesses he  proposes  to  call."    (Per  Lord  Esher, M.ll.,  in  yjenuher.i  v. 
Lahoiiclinr,  [18!»i)J  2  Q.  J),  at  p.  1H7  ;  and   see  Uitmphvk*  d'   i'o. 
V.  T(„ih,v   Dnuj  Co.,  ;J!»  Ch.   D.  im;  ')7    W.  11.  I'.Ci  ;  5!)    L.  T. 
177;  nixhopv.HMop,  [litOl]  P.  32")  ;  70  L.  J.  P.  !t3;  H")  L.  T. 
173.)      And    there  is  no  distinction  between  actions  of  libel  and 
of  slander  in  this  respect.     But  of  course,  the  plaintiff  cannot  l'« 
compelled  to  give  lire  names  of  the  persons  passing  in  the  sti. .  t 
at  the  time  the  alleged  slander  was  uttered.      (U'i/i.'/.k./  v.   Cu-, 
W.  N.   187G,  p.  10().)       Nor   can   a  person  libelled   in   a  news- 
paper be  expected  to  give  the  names  of  all  who  take  the  paper. 
Where  the  words   were   uttered  in    a    pub'.ic   room,  the   plaintitT 
was  ordered  to  give  the  best  particulars  he  could  of  the   nauus 
of  the  persons  present  at  the  time.       (Williams  v.   Hamsduli,  M 
W.  11.  12.">.)     Ho  in  an  action  for  slander  of  title  the  plaintiff  was 
ordered  io  give  particulars  of  the  occasions  when  the  words  wire 
spoken  and  of  the  persons  present  on  such  occasions.     (/u/(  /«■  v. 
M,'ylir,  [lHl)(i]  2  Ir.  K.  35.) 

So,  too,  whenever  any  special  damage  is  claimed,  but  not  with 
suthcient  detail,  particulars  will  be  ordered  of  the  alleged  daniii;^e. 
Thus,  the  plaintiff  can  be  compelled  to  state  the  names  of  tlie 
customers  who  he  alleges  have  ceased  to  deal  with  him,  or  of  the 
friends  who  have  ceased  to  show  him  hospitality,  in  conseciuenci  of 
the  defendant's  words.  This  is  a  very  useful  order  ;  as,  if  the 
plaintiff  cannot  give  the  names,  he  will  not  be  allowed  at  tlie  trial 
to  give  any  evidence  in  support  of  the  allegation.  (See  Diiiimlai'V. 
(io(Hlli(Li;\lHHJ)  10  J.  P.  71>2  ;  and  Precedents  Nos.  It),  17,  23.) 
Particulars  of  general  damage  will  never  be  ordered. 

But  no  order  will  be  made  where  the  defendant  does  not  really 


*  The  unv  is  otherwise  in  Ireland,  Kavgh  v.  Incorporated  Dental  Ilus- 
j.ital  uf  Inland  (.Vo.  1),  |l'J10l  2  Ir.  1{.  I0«  (C  A.). 
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need  the  information  to  enable  him  to  prepare  his  case  for  trial,  or 
where  such  an  mdev  would  he  oppressivn.  (See  /'»/.<■  v.  Wml,;/, 
ami)  77  L.  T.  «7 ;  13  Times  L.  U.  481 ;  L.m.lou  and  \„rtluni 
Hank,  Limited  v.  OV.kv/c  \,ane»,  Liniitid,  {1900)  10  Times  L.  li. 
138.)  Particulars  will  not  l.e  ordered  of  the  general  allegation  in 
the  Statement  of  Claim  that  the  worda  are  puhliHhed  maliciously 
(Order  XIX.  r.  22),  nor  of  the  meaning  in  which  the  defendant 
intended  to  use  the  wordw  complained  of.  ( llralon  v.  (ioldneii,  [lUlO] 
1  K.  B.  at  p.  7.'>7.) 

Ihfcut'f. 

The  defendant  in  his  Defence  may  traverse  every  material  allega- 
tion in  the  Statement  of  Claim,  so  as  to  put  the  plaintiff  to  proof  of 
his  case.  He  may  at  the  same  time  set  up  some  affirmative  case  in 
answer  to  the  claim,  the  burden  of  proving  which  will  lie  on  himself. 
He  may  also  object  to  the  sufficiency  of  the  claim  in  law.  The 
defendant  may  also  set  up  a  counterclaim.  All  the  defences  to 
which  we  have  referred,  or  any  number  of  them,  may  he  pleaded 
together  in  the  same  action  without  leave,  although  they  appear 
inconsistent.  Thus,  in  Ili-xtill  and  u-it'i'  v.  Strtrard,  W.  N.  1875, 
pp.  231,  232,  (^uain,  .!.,  held  that  a  denial  of  publication  and  a 
justification  could  be  pleaded  together.  In  Shiiuh.inh-  v.  Beckett, 
W.  N.  1879,  p.  203,  the  defendant  pleaded  that  the  alleged  libel 
did  not  relate  to  the  plaintiff,  that  it  was  a  fair  comment  upon  a 
matter  of  public  interest,  and  also  that  it  was  true  in  fact ;  and  the 
Court  of  Appeal  held  that  the  Defence  was  not  embarrassing.  A 
defendant  may  "  raise  by  his  Statement  of  Defence  withoi  -ave 
as  many  distinct  and  separate,  and  therefore  inconsistent,  dofei  es, 
as  he  may  think  proper."  (Per  Thesiger,  L.J.,  in  Benhm  v.  (Irei-n- 
irood,  3  Ex.  D.  'l->r) ;  47  L.  J.  Ex.  628 ;  26  AV.  R.  902 ;  39  L.  T. 
223.)  There  is  only  one  exception  to  this  rule :  the  defendant  in 
i.n  action  of  libel  or  slander  may  not  pay  money  into  Court,  if  he 
iias  placed  on  the  record  any  plea  which  denies  liability  to  the 
plaintiff.    (Order  XXII.  r.  1.) 


1.   TrarirseH. 

The  defendant  must  deal  specifically  with  each  allegation  in 
the  Statement  of  Claim  which  he  does  not  admit  to  be  true. 
(Order  XIX.  r.  17.)  Sometimes  it  is  advisable  for  the  defendant 
to  traverse  an  allegation  in  the  Statement  of  Claim  so  as  to  compel 
the  plaintiff  to  call  a  particular  witness.  But  as  a  rule  he  should 
admit  every  statement  of  fact  which  he  does  not  intend  seriously  to 
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(lisputo  ftt  the  tiiiil.  At  the  same  time,  he  must  he  careful  how  he 
utlmitH  oven  the  introductory  puriigraphH,  which  uiny  appear 
immiiteriiil ;  they  were  not  inserted  without  Home  purpose.  Every 
alhgii!  1  11  of  fiict  not  denied  BiHJcilicaliy  will  he  taken  to  be  aduiitted. 
(Order  XIX.  r.  l:».t 

The  following  are  the  most  usual  travertiei*:— 

(i)  -The  (I'fendatit  never  spoke  or  published  any  of  the  words 
sot  out  in  piiniRraph  2  of  the  Statement  of  Claim."  The  words 
"either  falsely  or  nialiciousi.v "  must  not  he  added.  (Ikll  v.  Lau'X, 
51  L.  .1.  {^  ii.  :J">lt.)  For  the  plea,  as  it  stands  without  them,  is  a 
denial  of  the  publication  in  fact;  if  the  plaintiff  prove  publication, 
the  law  will  presume  it  to  have  been  false  and  malicious  until  the 
defendant  proves  either  privilege  or  a  justilication ;  and  both 
privilege  and  justilication  must  lie  f^pecially  pleaded,  not  merely 
suggested  by  the  addition  of  four  words  to  a  plea  which  really  raises 
quite  a  different  defence. 

(ii)  "The  said  words  do  not  mean  what  is  alleged  in  paragraph  -2 
of  the  H'atemenl  of  Claim."  ''.'his  is  a  traver.se  of  the  innuendo. 
The  plaintiff  is  sure  to  put  the  blackest  construction  on  the  words: 
hence  the  ininiendo,  if  Ih.re  be  one,  should  always  be  traversed 
(except  perhaps  where  the  defendant  pays  uioney  iuio  court). 

(iii>  "  The  plaintiff  did  not,  at  the  date  » f  the  publication,  if  any, 
of  the  said  words,  carry  on  the  business  of  a  butclier  as  allegetl  in 
paragraph  1  of  the  Statement  of  Claim  " ;  or  "  The  plaintiff  was 

not  at  the  date,  ka.,  vicar  of  as  alleged,"  or  "  was  not  then 

a  partner  in  the  firm  of  A.,  B.  &  Co.  as  alleged."  This  is  a  traverse 
of  the  special  character  in  which  the  plaintiff  sues;  and  muLt 
always  be  specially  pleaded.  (,Kules  of  Trinity  Term,  1853,  r.  10 ; 
Order  XXI.  r.  5.)  If  the  defendant  also  wishes  to  rais.  '  the  trial 
the  defence  that  the  plaintiff's  trade  is  illegal,  this  also  must  now 
be  specially  pleaded.  {Maniiintj  v.  Clemntt,  7  Bing.  362 ;  5  M.  &  1'. 
211,  is  no  longer  law  on  this  point.) 

(iv)  "  The  words  did  not  refer  to  the  plaintiff."  (See  11.  S.  C. 
App.  E.,  8.  3,  No.  2.)  Or,  if  it  be  alleged  that  the  words  were 
spoken  of  the  plaintiff  in  the  way  of  his  trade,  office  or  profession, 
the  traverse  would  run :  "  The  defendant  denies  that  he  spoke  or 
published  any  of  the  said  words,  with  reference  to  the  plaintiff  in 
the  way  of  his  said  trade  (or  office  or  profession  of  )  or  at  all."' 

(v)  No  denial  or  defence  is  necessary  "  as  to  damages  claimed  or 
their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all 
cases,  unless  expressly  admitted."  (Order  XXI.  r.  4.  And  see 
Order  XIX.  r.  17.) 


T/lA\'EHSf:S:   OltJECTIUSS   IS  I'iUST  Oh'  LAW. 
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ii.  OliJirtiiiiiH  in  l'„iiil  ni  Imiv, 

The  defendant  may  raise  in  his  Defence  any  objection  in  point 
of  law  to  the  Statement  of  Claim,  liut  he  i«  not  lioimd  to  <lo  bo  ; 
he  may  urge  at  the  trial  any  point  of  law  he  likes,  wliether  raised 
on  the  pleadings  or  not.  It  is  only  when  the  defendant  dehiros  to 
have  any  piint  of  law  set  down  for  hearing,  and  disposed  of  beiore 
the  trial  und-  the  latter  part  of  rule  2  of  Order  XXV.,  that  he«i««< 
raise  it  in  hi.  pleiiding  by  an  objection  in  point  of  law.  And  it  is 
clearly  worth  his  while  ho  to  raise  it  whenever  the  objection  may 
substantially  dispose  of  the  whole  action,  or  of  any  distinct  cause  of 
action  therein  ;  as  in  that  case  the  Court  may  dismiss  the  action 
under  rule  3  of  the  same  Order  (as  was  done  in  Mayor,  .(V.,  „/' 
Maiuhfstcr  v.  WiUiums,  [IbyiJ  l  g.  B.  U4  ;  GO  L.  .J.  y.  B.  23  ;  3y 
W.  11.  302  ;  63  L.  T.  805),  aud  so  save  the  parlies  the  exiHjnse  of 
lighting  unae<!essary  issues  of  fact. 

A  specimen  of  «uch  an  objection  is  given  in  the  liules  of  1883, 
Api^endix  E.,  s.  3,  No.  2  :  "  The  defendant  will  object  that  the 
special  damage  stated  is  not  siilhcient  hi  point  of  law  to  sustain  this 
action."  Similarly,  if  no  si)ecial  damage  be  alleged,  the  defendant 
may  object  "  that  the  said  words  are  not  actionable  without  proof 
of  special  damage,  aud  that  none  is  alleged."  Again,  i(  the  defendant 
desaes  to  contend  that  the  words  mnnol  possibly  be  construed  into 
a  libel  or  slander,  such  a  contention  may  rightly  be  stated  as  a 
pomt  of  law;  for,  if  it  be  well  founded  the  judge  should  withdraw 
the  Case  from  the  jury.  If  words  which  are  not  defamatory  are 
set  out  m  the  Statement  of  Claim  and  accompanied  by  an  innuendo 
■vhich  purports  to  give  ihem  an  actionable  meaning,  the  defendant 
ihoula  lirst  traverse  the  innuendo  and  may  then  proceed  to  object 
••  that  the  said  words  are  incapable  of  the  alleged  or  of  any  othtr 
actionable  meaning." 

3.  No  Lilu'l. 

"  The  said  words  are  no  libel."  This  was  held  a  good  plea  in 
Ireland  before  the  Judicature  Act,  on  the  grouu !  that  it  raised  a 
question  of  fact  for  the  jury,  not  a  point  of  law  for  the  judge. 
tSixon  v.  llavcey,  8  Ir.  C.  L.  Bep.  14«.)  And  since  then  such  a 
plea  has  been  freely  used  in  Ireland.  (See  .V«r/«i,r  v.  Knoj;  Ir.  R. 
u  C.  L.  40H ;  Stanmi»  v.  Finlay,  Ir.  H.  8  C.  L.  :>G1  ;  Conqma  v 
j/'W,.^.h,.  duiry^  Co.,  Ir.  B.  8  C.  L.  :U9  ;  M'l .:::,;!hU„  v.  D-vya-  (1), 
Ir-  R.  9  C.  L.  170.)  It  is  now  in  common  use  in  England.  But  it 
IS  not  a  suQicieut  .  leaon  which  to  found  a  defence  of  fair  comment. 
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If  the  plnintiff  hnH  pleaded  an  innuendo  which  the  defendant  haa 
traverHed,  the  pleii  would  run  :  "  The  nnid  wordB  without  the  said 
alle(!e<l  meaning  are  no  liln!l." 

4.  Fair  Vmiimiut. 

This  i8  a  defence  that  frequently  arises,  and  in  actionH  aRainst  news- 
papers is  more  commonly  plondfid  than  any  other.  The  earliest  case 
in  which  such  a  defence  is  reported  us  Iwing  raised  is,  we  heli.ve, 
IHMin   V.   Snan  ami   IMovk,   (17i»!»)  1  Esp.    'iH,  >«  ^'hifh  Lor.' 
Kenyon,  C..T.,  "stated  the  law  on  this  suhject  to   1)«- That  the 
editor  of  a  puhlic  newspai>er  may  fairly  and  candidly  comment  on 
any  place  or  species  of  puhlic  entertainment,  hut  it  must  l)e  done 
fairly   and   without  malice    or  view   .0   injtire  or   prejudice   the 
proprietor   in  I'  .'  eyes  of  the  puhlic.    That  if  so  d(me,  however 
severe  the  censure,  thn  justice  of  it  screens  the  editor  from  lefjal 
animadversion  :  hut  if  it  can  he  proved  that  the  comment  is  unjust, 
is  malevolent  or  excocdinR  the  hounds  of  fair  opinion,  that  such  is 
a  lihel,  and  therefore  aclionahle."     The  defence  could  formerly  he 
raised  hy  simply  pleading  the  general  issue  {Sir  John  Cirr  v.Iho,!, 
(IHOH)  1  Camp.  3;''),  n. ;  Karl  0/ l.iican  v.  Smith,  (185(1)  1  H.  &  N.  181 ; 
'it)  L.  J.  Ex.  91) ;  hut  after  the  passing  of  the  Common  I-aw  Proceduie 
Act,  ISrri,  it  hecame  connnon  to  plead  a  special  plea  in  addition  to 
the  plea  of  "  Not  Guilty."     I'nder  the  present  rules  Fair  Conmieiit 
must  always  he   specially   pleaded.      The   form  of  plea  now  in 
general  use  is  that  set  out  in  I'recedent  No.  'M\,  post,  p.  768,  which 
was  sanctioned  hy    the    Divisional    Court    in    Li>nl    Piiirlniu   v. 
Li,;„H,;l  Virtiiallrrs'  Mirror,  (IHOO)  7  Times  L.  T..  1.     As  we  hnve 
already  pointed  out  {antr,  p.  -HYl)  a  plea  in  this  form  is  a  justili- 
cation  of  all  the  statements  of  fact  made  hy  the  defendant,  and  of 
such  statements  only  ;  it  does   not    justify  any  statem.  ut   m.iile 
merely  hy  way  01  comment.* 

This  form  of  plea,  however,  is  indelinite  and  therefore  enihiu'- 
rassing,    unless    particulars    be    given     showing    precisely  whi't 


*  Somo  confusion  011  this  point  1i:h  \yivn  cau-Ji'.l  l)y  tlio  liiiu'nai;"  "-•'<1 
by  tho  L>  ids  '  isticcs  in  Ifigh'/  v.  financial  Siws,  Ltd.,  |  I'JOT  |  1  l\.  i>- 
502.     Uu-  «:ls  a  v.ry  spooial  caso  dociJod  on  poculiar  fact-'.     'I'li" 

batiis  of  thu  oo'uiui'nt  niailo  by  tho  ilofciulants  was  tho  plaintill's  .«  1 
Bfatcraonts,  and  the  decision  nic-ivly  atuounts  to  thi~— that  in  -luh  a  1  ;isu 
tho  Court  will  not  roj,-ard  sutli  a  pina  as  putting  in  is-tuo  tho  triitli  of  tlio 
pti.iMliiT's  o«n  4ati'ni.iit.>.  Thr  word  "  ju-l.Tn-ainii  "  n^  "^'d  !.y  r.iUins. 
M.R.,  in  this  caso,  moans  a  justitication  of  tho  wholo  of  tho  imputnthui 
convoyed  by  tho  words  c  i>niplainod  of. 


h'Mlt  iiiMMh.Wr. 


r>;is 


alIe^.  Lions  iii  the  liliel  the  dfifeiuhuit  in  juHtifyinR.  {Flimimi  v. 
/>.»//«/■,  (I8rtl»'2;i  {}.  U.  1).  aHH;  and  see  tlio  leinarks  of  Vuii^hiui 
WilliaiiiH,  L.J.,  ill  I'rt,,-  MM.,  ,(  ,s,.„,  /,/,/.  y.  ll,„i.,H„„.  I;  (Ml.  1 
K.  b.  at  p.  "JIT.)  Such  iMirti  .iIhih  oii^lit  to  he  set  out  ii,  he  jilen. 
But,  if  they  are  not,  imrlicuhirs  will  lie  oi<lere(l  of  tlie  fuels  relied 
upon  hy  the  defenduiit  in  Hiipi-oit  of  liis  pUii.  (/<(.//,//  v.  The 
riiiitiinnl  S,,t„,  /,/«/.,[  I  !K)7]  1  K.  15.  .Wi ;  lji,ni^  v.  Ihiauiuil 
SniA,  1.1,1.,  ( IIKMO  ;")«  Kol.  Jo.  (571  (C.  \.).) 

Tlie  defendiiiit  should  ho  ordered  to  K'ive  purlicuIiirH  sliowing 
which  portioiiH  of  the  lihel  he  will  i\  i  ge  at  the  trial  to  he  state- 
ments of  fact,  unless  it  is  clear  fr  .  the  terms  of  the  lihtl  itself 
which  are  statements  of  fact  an  .vhich  are  comment.  '•  The 
Court  ciinniit  decompose  this  umso  ;  hut  tlie  party  who  recpi' 
the  Hiparation  to  he  made  for  his  own  defence  ou},'ht  to  have  ti  m 
upon  himself  the  hnrtheii  of  doing  it.  in  order  that  the  (Y  w 
mightsee  with  certainty  what  parts  he  meant  to  j'istify.  .  .  .  If  they 
canimi  b'  .  narated  hy  the  industry  of  the  pleader,  how  can  they 
l)e  80  hy  general  reference.'"  (Per  Lord  Ellenlwrough,  C.J.,  in 
Stihii  V.  A'«/.v.<,  (IHfMS)  7  East,  19:1.) 

Further,  a  defendant  who  uses  this  forir  of  plea  will  he  ordered 
to  give  particulais  of  the  facts  on  which  he  will  rely  to  prove  the 
truth  of  his  statei.ients  of  fact  (  Y<<rhshhe  Pi<<iiiJ,'iil  AssnraiKv  Co. 
V.  (iilh.rt,  [1H'.»,-)J  1  Q.  15.  Uh),  or  in  a  special  case  of  the  materials 
on  which  the  comment  was  hased  {I'lhr  U'(ii::,r  ,(■  .Saii,  I.t,l.  v. 
Ilwl<is„ii,  [lIMV.tJ  1  K.  B.  '2!59).  Where  the  basis  of  connnent  is 
statements  of  fact  made  hy  the  plaintitT  and  accepted  as  true  by  the 
defendant  the  Court  will  not  order  particul  -rs  to  be  given  beyond 
those  nsces.sary  to  .show  thu  uch  is  the  1  <>i  comment.  (/»/«//<// 
V.  Fiiiaiiriul  A'<  «■*,  Jj,l.,  [19071  1  K.  B.  -)(.  ■ 

It  is  not  always  necassary,  how  ;  .ev.  for  the  defendant  to  justify 
the  statements  of  fact  contained  i-.  'he  libel.  It  may  be  that  thev 
are  privileged  as  hein"  a  fair  an('  t.  ;uiale  report  of  a  judicial  or 
Parliamentary  procet'  i  •,  or  ext.i'  :t.s  from  a  Parliamentary  or 
other  official  i)ai)er.  (oee  aiitr,  p.  iiAii.)  In  such  a  case  it  will  be  a 
good  plea  if  the  defendant  sets  out  the  facts  which  create  the 
l)rivile-;e  on  which  he  relies,  and  pleads  that  the  re«t  of  the  alleged 
libel  is  fair  comment  on  such  privileged  statements.  (Maxima  v. 
U'rinht,  [1909]  5J  Iv.  13.  9->8.)  No  particulars  will  be  ordered  of 
facts  relied  on  as  showing  that  the  subject  of  connnent  is  a  matter 
of  public  interest  (Liions  v.  Fiiiaiicinl  AVh-x,  /,/,/..  tl9(t;»»  oii 
Sol.  .1.  t)71) ;  for  this  is  a  question  of  law  for  the  judge. 

The  defence  of  fair  comment  in  eflfect  admits  that  the  words  are 
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published  of  find  coiiceniinp:  the  plaintiff;  for  it  is  a  plea  in  con- 
fession and  avoidance.  If  it  is  in  effect  a  colourable  justification, 
it  is  bml.  (Earloi  Liiran  v.  Siiiitli,  (185G)  1  II.  &  N.  481 ;  2(1  L.  .1. 
Ex.  Hi.)  If  it  seeks  to  show  that  the  words  are  a  fair  comment  on 
some  matter  entirely  unconnected  with  the  plaintiff  it  should  be 
struck  out.  The  proper  way  to  raise  such  a  defence  is  to  traverse 
the  allegation  in  the  Stateme-  »  of  Claim  that  the  words  wei*; 
published  "  of  and  concerning  the  plaintiff." 

5.  Piiiiliijr. 

The  defence  of  privilege  must  be  specially  pleaded,  and  facts  and 
circumstances  nnist  also  be  stated  showing  why  and  how  the 
occasion  is  privileged.  (Order  XIX.  rr.  J,  15  ;  /•;//./»//'""  v.  Lomloii 
AsHoriatin,, /or  tW  I'rot.rtion  of  Tmh',  (1!»11)  27  Times  L.  I{.  H-2!l.) 
"  The  question  whether  the  occasion  is  privileged  is  a  question  of 
la>v  ;  and  therefore  when  this  defence  is  pleaded,  the  facts  neces- 
sary to  show  that  the  occasion  is  privileged  must  be  stated."  (/'.*• 
(•//;■  in  Sinimoiiih  v.  Itiinne,  Ir.  R.  r,  C.  L.  358,  at  p.  :?<*.2.j  Several 
such  pleas  will  be  found  collected  on  pp.  774-— 780. 

When  the  occasion  is  not  absolutely  privileged,  it  is  usual  to  aver 
that  the  defendant  honestly  believed  his  words  to  be  tine  and  piil)- 
lished  them  h,mii  Mo,  or  without  malice.  But  strii  Lly  this  is 
unnecessary ;  for  as  soon  as  the  judge  rules  that  the  occasion  is 
privileged,  it  is  for  the  plaintiff  to  prove  malic(>.  {-Inumir  v. 
Dehuftje,  [18<)1]  A.  C.  73  ;  (iO  L.  J.  P.  C.  11.)  The  defendant  should 
not  allege  that  he  had  just  and  reasonable  grounds  for  believhigtlu^ 
charges  against  the  plaintiff  to  be  true;  as,  if  he  does,  he  may  lie 
ordered  to  state  the  grounds  of  such  belief,  (t'infln-al,!  v.  Cmnphd!, 
18  Ir.  Jur.  ms ;  ir>  L.  T.  74  ;  nmlni.  Care  v.  Tony,  '>i  L.  T.  ^ir).) 
Such  an  allegation  runs  dangerously  near  to  a  justification,  and  tlie 
averment  of  honajiilfx  covers  and  includes  it. 


().  Jiigtiftcatioti. 

This  is  a  most  dangerous  plea,  and  should  never  be  placed  on  tlif 
record  without  careful  consideration  of  the  sufliciency  of  the  evidonfc 
by  which  it  is  to  be  supported  ;  for  the  strictest  proof  is  re(iuircd 
(see  Lcjiman  v.  Latimn;  3  Ex.  1).  15,  352  ;  47  L.  J.  Ex.  470)  :  ami, 
if  it  be  not  proved,  the  defendant's  persistence  in  the  charge  is  some 
evidence  of  malice,  and  will  always  tend  to  aggravate  the  dauiiiyc--^ 
given  against  him.  The  defence  cannot  be  raised  without  a  special 
plea ;  and  counsel  should  never  draw  such  a  plea  without  expios 
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inistructions,  nnd  even  then  hIioiiW  always  caution  the  defendant  as 
to  the  risk  he  runs. 

When  the  libel  consists  of  one  precise  and  specitic  charge  {e.ff., 
"  He  forged  my  name  to  this  cheque  "),  it  is  sufficient  to  plead 
generally  :  "  The  said  words  are  true  in  substance  and  in  fact ;  " 
!ind  no  particulars  will  be  ordered.  {Gonhm  Cwnminii  v.  Gircii  ami 
nthrrs,  (1B91)  7  Times  L.  R.  408.)  But  whenever  a  general  charge 
is  made,  the  very  words  alleged  to  have  been  uttered  must  be 
expressly  justified,  and  also  specific  instances  must  be  given  in  the 
DefeiiLf ,  80  that  the  plaintiff  may  know  on  what  facts  the  defendant 
intends  to  rely  at  the  trial  in  support  of  his  plea  of  justification. 
(Ilifkiithotliam  v.  Lmih,  10  M.  it  W.  3(J1 ;  /.icrenJimij  and  n-itc  v. 
Ldhouchnr,  [1803]  2  (}.  B.  183  :  03  L.  J.  Q.  B.  8i» ;  Dn-nru.r  v. 
Clarke,  [1891]  '2  Q.  B.  rtSi  ;  60  L.  J.  Q.  B.  773  ;  Arnold  and  liiithr  v. 
BottomUii  and  others,  [1908]  2  K.  B.  151  ;  77  L.  J.  K.  B.  r)84  ;  98 
L.  T.  777.)  Where  the  words  impute  constant  and  habitual  mis- 
conduct, it  is  not  sufficient  to  allege  and  prove  one  solitary  instance 
of  such  misconduct.  OVakln/  v.  Cookr  and  Ileale;/,  i  Exch.  oil  ; 
19  L.  J.  Ex.  91.)  It  is  enough  to  cite  three  instances  {Moore  v. 
Terrell  and  otlierx,  4  B.  &  Ad.  870;  1  N.  &  M,  559),  and  to  clearly 
prove  two.  {li.  pros.  Lamhri  v.  Lahuiieliere,  14  Cox,  C.  C.  419.) 
But  the  defendant  should  set  out  in  his  pleading  all  the  instances 
tliat  he  can  prove.  Such  instances  must  be  pleaded  with  sufficient 
l)articularity  to  inform  the  plaintiff  precisely  what  are  the  facts  to 
be  tried.  (See  Precedent  No.  34,  imsl,  p.  773.)  These  instances 
should  be  stated  in  the  body  of  the  plea.  (lioness  and  others 
v.  Stnhhs,  7  C.  B.  N.  S.  555  ;  29  L.  J.  C.  P.  220  ;  fi  Jur.  N.  S.  fi82 ; 
Order  XIX.  r.  fi.)  If  they  are  not,  the  ^faster  will  order  particulars 
to  bo  giv,  n,  and  generally  at  the  cost  of  the  defendant. 

It  it  appears  from  the  words  set  out  in  the  Statement  of  Claim 
that  the  defendant  did  not  make  a  direct  charge  himself,  but  only 
repeated  what  \.  said,  then  a  general  plea  that  the  words  are  true 
will  be  insufficient  (Dunean  v.  Thwaites,  3  B.  &  C.  556);  for  it  will 
only  amount  to  an  assertion  that  A.  said  so  ;  whereas  the  defendant 
must  go  further,  and  prove  in  addition  that  what  A.  said  was  true. 
(See  ante,  p.  186.) 

The  defendant  must  plead  to  the  words  set  out  in  the  Statement 
of  Claim  and  not  to  some  other  words  of  his  own.  {liassaw  v. 
Biidne,  [1893]  1  Q.  B.  571 ;  62  L.  J.  Q.  B.  312.)  Nor  may  he  put 
bis  own  meiUiing  on  the  words,  and  assert  that  in  that  sense  they 
are  true.  (Wood  v.  Earl  •>/  Dnrham,  (1888)  4  Times  L.  R.  556.) 
The  precise  charge  must  be  justified  ;  and  the  whole  of  the  precise 
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clmrgc.  {(ioodhunif  v.  Boirman  anil  otln'is,  !>  Bing.  532  ;  Wirnhn; 
lint  ,(:  Co.  V.  Maikham,  (1!>01)  18  Times  L.  It.  14:J;  (l!»0-2)  ih. 
7»)3.  And  see  aiiti',  p.  183.)  "When  a  plea  of  jiistitu-ation  is 
pleiideil.  it  involves  the  justification  ot  every  injurious  imputation 
wliich  the  jury  may  tiiink  is  to  he  found  in  the  alleged  lil.el."  (Tor 
Collins,  M.R.,  in  7>/;/''//  v.  l-"nmmial  NewH.  iJil.,  [1!K)7]  1  K.  B.  at 
p.  r)07.)  Every  fact  stated  must  he  proved  true  ( Watvir  v.  /,/.'//(/, 2 
]].  k  C.  (178  ;  ilrhham  v.  Ulavkiroo,!,  11  C.  B.  Ill  ;  20  L.  .1.  C.  P. 
187;  15  Jur.  8()l),imless  it  is  ahsolutely  immaterial  and  trivial,  and 
in  no  way  alters  the  complexion  of  the  affair.  But  not  every  cojn- 
nient  on  such  facts  need  be  justified.  Thus,  if  the  defendant  states 
certain  facts,  and  then  calls  the  plaintiff  a  *'  sc.imp  "  and  a  "  rascal," 
and  such  epithets  would  be  deserved  if  the  facts  as  stated  are  true, 
then  it  is  sutlicient  to  plead  the  truth  of  the  facts ;  the  epithets  need 
not  be  expressly  justified.  (Morrixon  v.  Ilarmn;  3  Bing.  N.  C.  707  : 
4  Scott,  533  ;  Thihr  v.  Cooper,  7  E.  &  B.  KM  ;  2t'.  L.  -T.  Q.  B.  215.) 
]5ut  the  defendant  must  state  specific  facts  in  support  of  his  plen  ; 
and  if  he  has  said  of  the  plaintiffs  that  they  were  "  wrong  'uns,"  he 
must  give  particulars  showing  a  foundation  for  such  a  charge.  lie 
will  not  be  allowed  to  postpone  the  delivery  of  such  particulars  until 
after  discovery.  (Arnold  and  Jintlcr  v.  Bottondfi/  and  others,lVMH] 
2  K.  B.  151 ;  77  L.  J.  K.  B.  584 ;  <»8  L.  T.  777.)  But  if  the  conniient 
introduces  an  independent  fact,  or  substam  inUy  aggravates  the  nmiii 
imputation,  it  must  be  expressly  justified.  Thus  a  libellous  heading 
to  a  newspaper  article  nmst  be  justified  as  well  as  the  facts  stated 
in  the  article.  (Bishop  v.  Latimer,  4  L.  T.  775  ;  ( 'lenient  v.  /.(  « /s 
and  others,  3  Br.  &  Bing.  297;  3  B.  &  Aid.  702.  See  ./»/-, 
pp_  IHl — 185.)  As  to  giving  particulars  of  facts  on  which  llui 
defendant  says  he  has  commented  fairly,  see  unti',  p.  ()34. 


7.  Jimti/'yin;!  I'art  of  the  Cluinje. 

The  defendant  may  in  mitigation  of  damages  by  a  special  pka 
(Vexiieii  V.  /'(Ac,  3  C.  &  r.  512)  justify  a  part  of  the  libel,  provided 
such  part  is  distinct  and  severable  from  the  rest.  (See  Ihuia  v. 
Billinij,  (18U1)  8  Times  L.  B.  58;  and  other  cases  cited  (iiile, 
p.  188.)  But  the  plea  mu^t  distinctly  identify  he  portion  justiti.d. 
(Fleniin;i  v.  Dollar,  23  Q.  B.  D.  388;  58  L.  .7.  >.  B.  548;  37  ^V.  H. 
(584  ;  (il  L.  T.  230 ;  and  see  Precedent  No.  30.)  If  the  dtifcndiuit 
])lc:ids  a  justification  of  tlic  words  without  any  (|ualirKiiti'iii  Im' 
must  at  llie  trial  prove  the  words  true  in  whatever  sense  llio  jurv 
may  put  upon  them.    But  if  there  is  an  innuendo  in  the  Staleiucut 
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of  Claim,  the  defendant  may,  if  he  thinks  fit,  qualify  his  justifica- 
tion by  denying  that  such  innuendo  puts  the  true  construction  on 
the  words,  and  asserting  merely  that  in  their  natural  and  ordinary 
signification  they  are  true.  If  he  pleads  in  this  way  he  will  not  be 
allowed  at  the  trial  to  say  that  the  words  are  true  in  the  meaning 
an^Tibed  to  them  by  tlie  innuendo;  though  ho  will  be  taken  to  have 
justified  the  words  in  any  other  defamatory  sense  that  the  jury 
may  think  fit  to  put  upon  them.  If  the  jury  come  to  the  con- 
clusion that  the  words  bear  the  meaning  ascribed  to  them  bv  the 
innuendo  the  defendant  will  have  no  defence  under  this  plea. 
(See  note  to  Precedent  No.  r,',,  j.oxt,  p.  7H;j.)  In  every  case  the 
defendant  must  make  it  perfectly  clear  how  much  of  the  words  he 
justifies,  and  in  what  sense  be  justifies  them,  (l-'brnimj  v.  l>i,U<ii; 
siiprh.)  Any  plea  which  wears  a  doubtful  aspect,  which  may  be 
either  a  justification,  or  a  mere  traverse,  or  a  plea  of  privilege,  will 
be  struck  out  at  Chambers  as  emi)arrassing.  {Carr  v.  Ihu-kltt,  .T 
H.  &  N.  783 ;  29  L.  J.  Ex.  408 ;  liiemhnihjc  v.  Ldtiinn;  12  W.  R. 
878;  10  L.  T.  H16;  O'Knj'e  v.  Cardinal  CitUi'ii,  Ir.  1{.  7  C.  L.  31!).) 
A  defendant  will  not  be  allowed  to  amend  his  Defence  and  plead 
a  justification  at  the  last  moment,  «■.//.,  on  the  day  before  the  trial. 
{Kuhii  v.  Simpson,  3  Dowl.  791.) 


8.  Othir  Sjurial  Ih/furiit. 

Statutes  of  Limitation  (see  ante,  p.  60;)).— The  objection  that  the 
action  18   brought   too   late   must    be   raised   by   a    special    plea 
(Order  XIX.  r.  15),  even  though  the  defect  is  apparent  on  the  face 
of  the  Statement  of  Claim.     This  was  decided  as  long  ago  as  163t) 
(lhiirhin;in  v.  Billli,',i,l,  Cro.  Car.  104.) 

I'mious  Action.-nmi  the  plaintiff  has  previouslv  sued  the 
defendant  for  the  same  cause  of  action  is  a  defence,  whatever 
the  result  of  the  former  action.  (See  ante,  p.  (Jlo,  and  Precedent 
^0.  52.)  That  judgment  was  recovered  against  one  of  several  joint 
publishers  IS  also  a  bar  to  any  action  against  the  others  for  the 
same  publication.     (See  form  of  plea,  2  C.  &  K.  (583,  n.) 

Acord  and  Sati»/uction.-'nmt  the  plaintiff  agreed  to  accept 
certain  apologies  and  that  the  defendant  duly  published  them  in 
accordance  with  such  agreement  was  held  a  bar  to  the  action  in 
noosr!,y.  n-ood,  3  II.  A  C.  481;  34  L.  .1.  Kx.  05.  (See  al.so  Laue 
v.  Applc.iate,  1  Stark.  !»7:  and  Mark,  y.(;„:.n-r,„ire  .\\->r,paprr  C 
(188.i)  3  Times  L.  R.  244.)  As  to  accord  and  satisfaction  made  bv 
one  jomtly  liable  with  the  defendant,  see  Bainhridye  v.  Lax,  9  (^  B 
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819 :  Thurman  v.  Will,  11  A.  &  E.  453  ;  //<•//  v.  Moorhome,  6  Bing. 
N.  C.  S2.  An  accord  or  satisfaction  made  by  a  third  party  on  the 
defendant's  behalf,  and  accepted  by  the  plaintiff  in  discharge,  will 
be  a  bar  to  the  action.  (Jones  v.  Broadhniat,  9  C.  B.  173.  See 
Precedent  No.  63.) 

JifleuHr.—A.  release  must  be  specially  pleaded.  (Order  XIX. 
r.  15.)  In  an  American  case  (Beach  ft  v.i:  v.  Jiewh,  (1842)  2  Hill 
(N.  Y.),  260,  ante,  p.  HTl^,  a  release  by  the  plaintiff's  husband  was 
pleaded  to  an  action  for  slander  of  the  wife. 

Husband  and  Wi/e.—By  virtue  of  the  Married  Women's  Property 
Act  (1870),  Amendment  Act,  1874  (37  &  38  Vict.  c.  50),  s.  2,  a 
husband  when  sued  for  a  libel  or  slander  published  or  uttered  by 
his  wife  before  her  marriage  may,  if  married  between  July  30th, 
1874,  and  January  1st,  1883,  in  addition  to  any  other  pleas,  plead 
that  no  property  vested  in  him  by  reason  of  the  marriage  within 
the  meaning  of  sect.  5,  or  if  a  certain  amount  of  property  did  so 
vest  in  him,  then  that  he  is  liable  to  that  extent  and  no  further. 
As  to  a  husband  married  on  or  since  January  Ist,  1883,  see  ante, 
pp.  573—577. 

9.  I'tii/ment  into  Court. 

Payment  into  Court  is  not  strictly  a  defence ;  it  is  rather  an 
attempt  at  a  compromise ;  for  it  admits  liability  to  the  extent  of 
such  payment.  In  all  other  actions  a  defendant  may  pay  monty 
into  Court,  while  at  the  same  time  he  denies  all  liability.  But  tliis 
is  not  allowed  in  actions  or  counterclaims  for  libel  or  slander. 
(Order  XXII.  r.  1.)  Here  the  defendant,  if  he  pays  money  into 
Court  at  all.  must  do  so  "by  way  of  satisfaction  which  shall  bo 
taken  to  admit  the  claim  or  cause  of  action  in  respect  of  which  the 
payment  is  made  " ;  *  and  his  Defence  must  not  contain  any  plea 
which  denies  liability.  Thus  where  a  husband  and  wife  were  sued 
jointly,  and  the  husband  paid  money  into  Court  in  satisfaction  but 
the  wife  denied  liability,  the  Court  ordered  that  part  of  the  Defence 
which  was  inconsistent  with  an  admission  of  liability  to  be  struck 
out.  (Beaumont  v.  Kai/e  and  ni/e,  [1904]  1  K.  B.  292  ;  73  L.  J. 
K.  B.  213 ;  52  W.  K.  241 ;  90  L.  T.  51 ;  20  Times  L.  R.  183.)  Hence 
a  defendant  who  has  any  defence  on  the  merits  should  not  pay 
money  into  Court. 

•  It  follows  that  Jones  v.  .Vackii',  L.  R.  3  Ex.  1  ;  37  L.  J.  E.\.  1  :  1« 
W.  R.  109  ;  17  L.  T.  131  ;  and  HnwAcitei/  v.  hradshaw.  b  Q.  Ji.  JJ.  oV-  ; 
40  T.  ,T.  q!  v..  :^33  ;  28  W.  R.  .5-57  :  42  L.  T.  28.5.  iue  no  longer  law  since 
October  24th,  1883,  when  this  rule  was  made. 
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Where,  however,  the  words  are  defamatory  in  their  natural  and 
obvious  meaning,  and  the  plaintiff  by  his  innuendo  puts  on  them  a 
more  defamatory  meaning,  the  defendant  may  traverse  the  innuendo 
and  at  the  same  time  pay  money  into  Court ;  provided  it  be  made 
clear  on  the  face  of  the  plea  that  the  money  is  paid  into  Court  pad 
liability  admitted  in  respect  of  the  words  without  the  alleged 
meaning;  as  such  a  traverse  is  not  in  that  otae  "a  defence  denying 
liability."  (Madia;/  v.  :  .nchrHter  Pnss  Co.,  (1889)  r.4  J.  P.  22; 
fi  Times  L.  R.  16.)  But  it  is  not  always  wise  to  adopt  this  course ; 
see  Precedent  No.  S.^,  and  the  note  thereto  (post,  p.  78;)), 

Where  money  has  been  pn^'d  into  Court  without  any  denial  of 
liability  (as  it  always  must  be  in  actions  of  libel  or  slander),  the 
plaintiff  has  three  courses  open  to  him  : — 
(i)  He  may  leave  the  money  in  Court,  in  which  case  it  will  be 

subject  .  >  any  future  order  of  the  Court  or  a  judg« ; 

(ii)  He  may  take  the  money  out  in  satisfaction  of  liis  cause  of 

action  anil  proceed  to  tax        costs.     (Mairiafir  v.  IVilsnn, 

(1889)  .'53  J.  P.  120.) 

(iii)  He  may  take  the  money  out  of  Court  not  in  satisfaction  anu 

procet  1  for  damages  ultra,  i.e.,  continue  the  action  in  the 

hope  of   recovering   a    larger  amount.      (Order  XX^I. 

r.  5  (I,).) 

Money  paid  into  Court  with  an  admission  of  liahility  does  not 

lieconie  ihe  property  of  the  plaintiff,  and  tlio  Court  has  power, 

subject  to  the  Rules,  to  say  what  shall  bo  done  with  it.    When  the 

defendant  dies  before  trial,  the  Court  will  order  the  money  to  be 

paid  out  to  the  plaintiff;  but  if  the  action  is  dismissed  for  want 

of  prosecution,  an  order  will  be  made  in   favour  of  the  d-ifen- 

dant.    (Brown  v.  Feeney,  [1900]  1  K.  B.  SCS) ;  7")  L.  .T.  K.  B.  191 ; 

51  W.  R.  445;  94  L.  T.  460.)     Whero  the   party  in  favour   of 

whom  the  order  would  be  made  is  dead,  the  Court  will  order  i>a\-- 

ment  out  to  his  executor.     (Ma.nnll  v.  Vismunt  JVahrlni,  []il07j"l 

K.  B.  274  •  76  L.  J.  K.  B.  163  ;  96  L.  T.  4.)     A.s  to  piiyu  ent  out 

after  trial  of  money  paid  into  Court,  see  ]i:igt,  p.  700. 

Neither  the  fact  that  money  has  been  paid  into  Court  nor  the 
amount  paid  in  can  be  .aenlioned  to  the  jury,  (Order  XXII. 
1.  22.)  This  rule  applies  to  iu'.ions  of  libel  and  slander,  notw'.th- 
standing  the  oljservations  of  Lord  Russell,  L.C.J.,  in  A7«m- 
'"■i;urski  v.  Cooke,  (1897)  14  Times  L.  R.  88.  ^  ■iee  Vcair  v. 
/'"■'',  (1904)  117  L.  T.  Journal,  292.)  If  the  defendant  decides 
to  pay  money  into  Court,  he  should  pay  in  a  su')Ptantial  sum 
—at  least  twice  as  much  as  he  himself  thinks  die  plaintiff  is 
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entitled  to.  It  iw  seldom  worth  while  to  pay  a  farthing  or  a. 
shillinR  into  ('curt ;  thoiigli  in  some  cases  it  may  he  good  iwlicy 
to  pay  in  forty  shillings. 

Where  an  order  has  been  made  consolidating  two  or  more  actions 
under  the  T-aw  of  Lihel  Amendment  Act,  188H,  the  defendants  may, 
it  seens,  pay  one  linnp  sum  into  Court  if  they  think  lit.  (S><nir 
V.  i'»-.«»  AHSorintioii,  IJmiteil,  [IH'Jl]  2  Q.  L.  !;•'»  ;  (  ■  L.  J.  t^.  I?. 
tit)2  ;  45  W.  11.  (iJl  :  77  L.  T.    U.) 

As  to  questions  of  costs  arisins  on  payment  into  Court,  see  aiitf, 
p.  1  lit,  and  piisl,  p.  700. 


10.  I'l'i/mciit  iiilii  Ciiiirt   inuhr  f.urd   ('amithcU'x  Art. 

At  common  law  the  defendant  in  an  action  of  lih^l  or  slander  had 
no  power  to  pay  money  into  Court.  Tower  to  pay  money  into 
Court  was  for  the  first  time  given  to  a  defendant  by  sect.  2  of  Loril 
Camphell's  Libel  Act  ((i  X-  7  \.^:-.  c.  SMI),  which  enacted  that  in  an 
action  for  a  libel  contained  in  a  public  newspaper  or  other  periodical 
publication,  the  defendant  might  plead  that  the  libel  was  published 
without  gross  negligence  and  without  any  milice  towards  tlio 
plaintiff,  and  that  he  had  published  a  full  aj-.ology.  It  also  gave  him 
liberty  to  pay  money  into  Court  "  by  way  of  amends."  (See  y^w/, 
p.  B2!).)  Two  years  later  the  payment  of  money  into  Court  was 
rcn.iered  compulsory  by  the  statute  8  &  0  Vict.  c.  75,  s.  2  which 
provided  that  it  should  not  be  competent  for  any  defendant  in  sucli 
an  action  to  file  a  plea  under  the  earlier  Act  "without  at  the  same 
time  making  a  payment  of  money  into  Court  by  waj'  of  amends  (/.< 
jinuiilid  hji  thr  said  Art."  (See  post,  p.  832.)  From  this  time  till 
1875  money  could  not  Le  paid  into  Court  in  an  action  of  libel 
except  under  this  Act.  The  Judicature  Act  permitted  any  defendant 
ill  any  action  to  pay  money  into  Court.  Hence  from  1875  to  IhT'.i 
money  could  bo  paid  into  Court  in  an  action  brought  for  a  liliel  in 
a  newspaper  or  '^Iber  periodical  publication  in  two  ways,  either 
umler  Lord  Campbell's  Act,  or  under  the  Judicature  Act.  But  in 
l.i7'.»  that  portion  of  sect.  2  of  Lord  Campbell's  Libel  Act  wliiili 
enabled  the  defendant  to  i)ay  money  into  Court,  and  also  the  wonls 
of  the  later  Act  (,8  ^-  9  \'n-t.  c.  75),  "as  provided  by  the  said  Act. " 
were  repealed,  "  as  to  the  Siiiireme  ('omt  of  Judicature  in  England, " 
by  the  Civil  Procedure  Acts  Repeal  Act,  1H70  (12  it  1:5  Vict.  c.  .'U, 
Part  II.  of  tlie  Schedule),  and  later  as  to  all  Courts  in  Eu^'liitu!  by 
sect.  4  of  the  Statute  Law  Revision  and  Civil  Procedure  Act,  ls8;$ 
(4(5  it-  47  Vict.  c.  40) ;  and  again  the  words  "  as  provided  by  the  ■  ml 
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Act."  were  repealed  for  the  whole  Cited  K.ngdon.  by  the  Statute 
Law  Rev.3.on  Act,  1891  (54  &  r,r,  Vict.  c.  r.7  s  1)  Til  f 
statutes  12  &  43  Vict.  c.  r,j,  and  4«  .1-  47  Vict.  c.  41.  ctnta  ^  i  i^ 
true,  words  which  provide  that  such  repeal  .hall  riot  "S  , " 
"prmcple  or  rule  of  law  or  e^nity  established  or  eonW.  or 
nght  or  prmlege  acquired,  or  duty  or  liability  imposed  or  incurred  '  • 
hut  It  .B  subnuUed  that  these  words  have  no  reference  to  n  "o.  ,] 
payment  ,nto  Court,  especially  as  these  Acts  do  not  contain  the 
,  orm  or  course  of  pleading,  practice,  or  procedure  '  wh  h 
are  found  in  the  Statute  Law  Revision  Vet  1891 

Hence  although  it  is  still  .pen  to  a  defendaii,   to  ,,/.«,/  i„  the 
f.n-m  allowed  by  Lord  Campbell's  Act.  the  payment   into  Cou 
which  IS  a    necessary  conco  nitant  of  such  1   plea,  can   only     e 
made  under  the  -Judicature   \ct.     (Veal.  y.  /..,,,    (I904)  ,17  T    T 
Journal.   292.)      Two   results   follow:    (i)  that^ucf    \ lyme,^ 
>nto  Court,  operates  as  an   admission   of  liability  to  the!"  en 
0    the  money  paid  in;  (ii)  inat  no  plea  denying  liability  can  , 
pleade      herewith.     In   other   words,  a   plea  under  Lo  d  C  mp. 
bel  8  Act  IS  now,  it  is   sabn.ittea.  merely  a   plea  in   miti'a     n 

•2  Q  aT;  ^    "' ""  ^"''"""'^ '"  ""'''■"  '■  "'■''-•  ti«^S 

Pleading  in  the  form  under  Lord  Campbell's  Act  does  how 
over  expose  the  defendant  to  one  «raye  kk,  which  he  .Zd 
avoid  1  he  merely  pleaded  payment  i,  ,  Court  in  the  us  aJ 
form  with  an  apJogy.  That  risk  is  that  he  may  have  to  nav 
costs,  even  though  the  jury  award  the  plaintiff  as  damages  7n 
amount  less  than  the  sum  paid  into  Court.  It  has  be";  h  d 
ha    If  there  oe  a  plea  under  Lord  Campbell's  Act  and  the 

^Nas  insufficient,  judgment  must  be  entered  for  the  ,.IaintiL.-?h 
costs  although  he  has  .ecovered  a  sum  not  great  t"n  the 
amount  paul  into  Court.     (0,!.,  v.   Wilkes,  ri898     2  OB    ^ 

f  t        ?f  :  .^'  ^'"'''  ^-  ^-  '''■'     Hence  in  the  preset  state 

0    the  authorities  th«  defendant  should  not  have  r  cour      to  a 

plea  under  Lord  Campbell's   Act,  but   should  apologise  and    pay 

money  into  Court  in  the  ordinary  way.  ^^ 

As  to  payment  of  the  money  out  of  Court,  see  post,  p.  700 

ment  into   Court    under    Lord    Campbell's    Act   and    all    other 
ayments  into  Court.     (See  Harris  y.^,.,.  „,„  .;!'  j.^ ' 
-i       K.  Ir.  404  ;  ro,ujltlan  y.  Morri,,  6  L.  R.  Ir.  405.) 
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11.  Vhuilhiij  nil  Aixih'fUf. 

'the  iiltove  Hwtion   of  liord   Camplwll's  Act  ..ppliea   only    to 
liiiMic   i>erioilical   publications  ;  but  sect.  1  of  the  same  Act  em- 
powers aiiif  (lefemlant  to  give  in  eviJence,  in  mitigation  ^f  damages 
in  any  action,  whether  of  slander   or   libel,   that  he   made    or 
offered  an  ajwlogy  to  the  plaintiff  before  action,  or  at  the  earliest 
opportunity  afterwards,  if  he   had   no  opportunity  before  action. 
This  section  distinctly  does   not  empower   a  defendant  to  plead 
an  apolofiy  ;   for   it   reciuires   him    irith   hit  plea  to   give  notice 
in  writing  to  the  plaintiff  of  his  intention  to  give  such  apology  in 
evidence.    But  there  can  he  no  objection  now  to  the  defendant 
making  such  written  notice  part  of  his  Defence ;  indeed,  that  he 
made  such  an  apology  is  a  material  fact  on  which  he  relies,  within 
the  meaning  of  Order  XIX.  r.  4.     It  is,  we  think,  now  open  to  a 
defendant,  if  ho  think  lit,  to  state  in  his  pleading  facts  which  are 
no  defence,  but  which  tend  ':o  mitigate  the  damages.  It  can  scarcely 
be  said  that  such  a  methoci  of  pleatling  embarrasses  the  plaintiff, 
for  it  gives  liim  notice  what  will  be  the  defendant's  cast  at  the  trial. 
Indee<l,  the  decisions  in  Si-ott  v.  Sam])»<iii,  8  Q.  B.  I).  491 ;  51  L.  .1. 
Q.  B.  380 :  30  W.  K.  r)41 ;  40  L.  T.  412  ;  46  J.  P.  408  ;  and  MiUinri- 
ton  V.  I.orin.i,  fi  Q.  B.  D.  1»0;  SO  L.  J.  Q.  B.  21-1;  29  W.  R.  207: 
43  L.  T.  (\r>l ;  45  .1. 1".  2()8,  if  taken  literally,  imply  that  a  defendant 
mimt  always  plead  such  facts  in  his  Defence.    But  this  is  not  the 
practice,  and  it  may  be  inferred  from  Order  XXXVI.  r.  37,  that 
a  defendant  is  not  Imniiil  to  set  out  in  his  pleading  the  facts  on 
which  ho  proposes  to  rely  in  mitigation  of  damages.     (See  HVoi/ 
V.  K'irl  .;/■  Ihtrham,  21  Q.  B.  D.  501 ;  57  L.  .7.  Q.  B.  547 ;  37 
W.  B.  222 ;   5S)  L.  T.   142 ;   and    Woo,l  v.  Co.r,  (1888)  4  Times 
L.  IJ.  550.)     • 

But  it  is  quite  another  matter  for  the  defendant  in  his  Defence  to 
apologise  for  the  first  time,  when  he  had  previous  opportunities  of 
doing  so,  of  which  he  did  not  avail  himself.  Still,  this  is  often 
done  when  money  is  paid  into  Court.  It  is  certainly  strange 
pleading ;  but  it  is  difficult  to  see  how  the  plaintiff  can  effectually 
raise  objection  to  it.  (See  Precedents  Nos.  54,  56,  57.)  It  certainly 
cannot  embarrass  a  plaintiff  to  have  placed  upon  the  record  a  full 
retractation  of  the  charge  accompanied  by  an  expression  of  regret ; 
and  it  should  conduce  to  an  amicable  settlement.  In  cases  within 
Order  XXXVI.  r.  37,  the  defendant  should  deliver  particulars  as 
therein  required.     (See  Precedent  No.  63.) 
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III. 


It  18  not  often  that  there  is  a  counterclaim  in  an  action  for  lil^el 
or  Blander,  and  it  would  clearly  \>e  prejudicial  to  the  fair  trial  of  the 
action  to  permit  a  defendant  to  raise  incongruous  issues.     Lil)el8  or 
slanders  on  the  defendant  publish. , I  by  the  plaintiff  niav  be  made 
matter  of  counterclaim,  and  the  fact  that  they  arise  out  of  a  different 
transaction  will  be  no  ground  /or  excluding  them  (Qui,,  v.  //.;.»/,)„, 
40  L.  T.  70 ;  4  L.  R.  (Ir.)  Sr,),  if  they  can  be  •'  conveniently  dispose.! 
of  in  the  pending  action."    But  where  the  defendant  counterclaims 
against  the  plaintiff  and  a  third   person,  he  must  show  on  his 
counterclaim  that  he  is  seeking  thereby  "  relief  relating  to  or  con- 
nected with  the  original  subject  of  the  cause  or  matter."  (.Judicature 
Act,  1873,  8.  24,  sub-8.  3 ;  ,S.  /••.  /•;,/,,,.,  /,,,/.  y.  \r.i.,.l,(V.H)7)<)7  L.  T. 
447.)    In  XuhnUon  v.  Jark*...,,  \\.  X.  l«7t;,  p.  3H,  where  an  action 
had  been  brought  by  a  director  of  a  company  for  libel,  a  counter- 
claim set  up  by  the  defendant  for  damaj,'es  for  loss  sustaired  in 
respect  of  shares  bought  on  false  representations  was  struck  out  by 
Lmdley,  J.     So,  in  Lee  v.  Colyn;  \\.  N.  187(!,  p.  8,  Quain,  J.,  struck 
out  a  counterclaim  for  not  repairing  a  house,  the  action  l.eing  for 
assault  and  slander.     And  where  the  writ  was  specially  indorse'd  for 
two  quarters'  rent,  the  defendant  was  not  allowed  to  set  up  a 
counterclaim  for  libel  •\nd  slander  not  connected  with  the  claim  for 
rent.    {R„th,ram  v.  I'ri.st,  A<i  L.  .T.  C.  P.  104  ;  28  W.  IJ.  277;  41 
L.  T.  558.)     But  in  Ih.h.de  v.  FUher,  at  the  Cambridge  Shimmer 
Assizes,  1880,  Lord  Chief  Baron  Kelly  had  to  try  an  action  of 
slander,  in  which  there  was  a  counterclaim  about  a  right  of  shooting 
over  the  land  occupied  by  the  defendant.     (Tuioh  for  .July  29tli, 
IMHO)     In  South  Ajikan  li^jmhlir  y.  L„  Cnnqmnie  Fnnuo.J{,l,i,' 
dc,  [1897]  2  Ch.  487;  66  L.  .J.  Ch.  747;  46  W.  K.  67;  77  L.T.' 
241)  It  was  held  that  a  counterclaim  for  damages  for  libel  could 
not  Ije  conveniently   tried   in   an    action   for  appointing  a   new 
trustee  and  protecting  a  trust  fund,  and  that  the  fact  that  the 
company  could  not  bring  a  separate  action  for  libel  against  the 
Republic  was  no  ground  for  allowing  the  counterclaim  f„r  lib.! 
to  stand.     But  where  in  a  Chancery  action  the  defendant  broudit 
a  counterclaim  for  libel,   the  Court   refused   to  order  that   the 
action  be  transferred  to  the  King's  Bench  Division  as  the  plaintiff 
raised  no  objection  to  trial   by  a  judge  alone.     (L„nl  Kinnaml 
y.  tuUl,  [1905]  2  Ch.  361;  74  L.  J.  Ch.  692;  54  W.  R.  85;  93 
L-  T,  190.) 
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Amcmlmfnl. 


Tlie  plaintiff  on  receiving  tlie  Defence  should  first  consider 
whether  any  portionH  n{  it  require  niuendiuent.  If,  for  instance, 
money  litis  been  paid  into  Court  with  a  defence  denying  liability, 
in  violiitioii  of  Order  XXII.  r.  1,  or  if  no  money  has  been  paid  into 
Court  with  a  plea  under  sect.  2  of  Lord  Campbell's  Act,  it  may  be 
worth  while  for  the  plaintiff  to  apply  at  Chamliers  for  an  order  to 
strike  out  the  paragraphs  improperly  inserted  in  the  l>efence.  Or 
the  whole  Defence  may  ho  struck  out  under  Order  XXV.  r.  4, 
where  it  is  clearly  frivolous  and  vexatious.  (.Sa/omoiot  v.  Kiiii/ht, 
(18y'2)H  Times  L.  K.  172.)  But  in  other  cases  it  is  not  always 
wise  to  apply  to  have  your  opponent's  pleading  struck  out  or 
amended,  even  where  you  are  strictly  entitled  so  to  do.  (See  «//'<■. 
p.  (i2!».)  It  is  often  better  iwlicy  to  leave  a  tlagrantly  bad  siiecimen 
of  pleading  unamended,  and  not  kindly  to  strengthen  your  adver- 
sary's position.  No  party  may  dictate  to  the  other  how  he  shall 
plead  ;  he  must  satisfy  the  Muster  at  Chambers  or  district  registrar 
that  the  ])assage  to  which  he  objects  is  either  scandalous  (that 
is,  both  offensive  and  at  the  same  time  irrelevant),  or  that  it 
tends  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 
Then,  it  may  be  that  the  plaintiff's  own  Statement  of  Claiui 
may  require  amendment.  But  a  plaintiff  will  not  be  allowed  to 
amend  l)y  setting  up  fresh  claims  in  respect  of  causes  of  action 
which  since  the  issue  of  the  writ  have  become  barred  by  the  Statute 
of  Limitations.  OVeldoii  v.  \<al,  1!)  Q.  B.  D.  3'.)4  ;  fiG  L.  J.  Q.  li. 
621 ;  35  W.  B.  820.)  AVhere  the  action  has  been  brought  on  a 
substantial  publication,  to  which  a  good  defence  is  pleaded,  the 
plaintiff  will  not  be  allowed  to  amend  his  claim  by  including  in  it, 
for  the  first  time,  a  trivial  and  merely  technical  publication  which 
such  defence  may  not  cover.  (Dillon  v.  lial/oiir,  20  L.  K.  Ir.  GOO.) 
In  some  cases  the  plaintiff  may  amend  by  adding  a  new  defendant. 
{Edauril  V.  Loirthey,  45  L.  J.  C.  P.  417 ;  24  W.  B.  434 ;  34  L.  T. 
255 ;  M<>ut<H>m,>y  v.  Foil,  Moifian  ,(■  Co.,  [1895]  2  Q.  B.  321 ;  J;t 
W.  P..  G!»l  ;  73  L.  T.  12.) 


I'aiiiritlais  ajttr  Defcurf. 

Next,  even  if  the  defendant's  pleading  requires  no  auuiuhm  iit. 
as  being  bad  in  law,  it  may  still  have  set  up  defences  of  wliieii 
particulars  may  he  demanded.  If  in  any  plea  details  whiili 
should   be    given    under     the    Bules    be    omitted,    the    plaintiff 


ith.ri.  V. 
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sliouia  apply  to  tl  MoBter  for  pniticuhirs ;  el«e  the  plaintiff  will 
U-  deemed  to  havu  .vuived  his  right  to  obtain  pa.ticuiarH,  and  thorf 
will  b«  no  restriction  oi.  the  evident  whicli  th,.  d.-fLiidunt  will  U 
entitled  to  (-ive  at  the  trial  iu  Hupp.,rt  of  his  i,l«i.  (//,».„„  v  Ch.re 
[\\m]  2  Ir.  1{.  ■,m.)  If  no  facts  In,  .tate.l  in  a  pita  ..f  justification', 
the  plaint.flf  should  apply  for  particulars  of  the  fact,  upon  which  the 
defendant  intends  to  rely  at  the  trial  in  support  of  his  pita  ( /■.'«/.»• 
V.  I'nrymun.  (1891)  H  Times  L.  It.  115).  n„|ess  the  charge  itself  l>o 
Hliecihe  and  precise.  (See  a<,h;  p.  l!»o.)  Thus,  where  the  Iil«.l 
imputed  that  the  plaintilTs  had  infringed  defendant's  patents,  the 
defendant  was  ordered  to  deliver  j)articulars  to  the  plain'titrs 
showing  in  what  .•.•si„,ts  W.  alleged  that  the  [.lainlitTs  had  infrin-ed 
his  patents,  and  -iving  ref.  rences  to  line  and  page  of  his  own 
specifications.  (MV.;/  ami  aiioil ,;■  v.  UViV,/,  m  \„  ,f.  g.  jj  gg . 
i;,ion  i:i,;lria,l  l>o,rn-  C<:  v.  Ki  rtri.,,1 1'nnn' Slmwi.  ('„.,  'dH  Ch   1)' 

[llOHJ  -2  K.  li.  lol ;  !W  L.  T.  777.)  And  it  is  no  ohjection  to  an 
order  being  made  for  such  particulars  that  the  defen.lant  may 
thereby  \>e  indirectly  compelled  to  disclo.se  the  names  of  his  wit- 
nesses. (Per  Lord  Ksher,  M.l!..  i„  yonnhn-f,  v.  Uhonrhrre, 
[mS]  -2  Q.  h.  at  p.  187 ;  Il.nnphrir.  ,t  O..  v.  Tu„h,r  I,,;,.,  Co., 
m  Ch.  D.  6!)3;  37  W.  1{.  192;  59  L.  T.  177.)  And  to  the  par! 
ticulars  so  given  the  defendant  will  be  strictly  limii.d :  he  may  not 
deliver  further  particulars  without  leave.  (1  ■,<,/.,;„>,.  D-oridn.t  Co 
V.  Gilhn-t,  [1H!)5J  2  Q.  I}.  14H ;  64  L.  J.  i).  li.  578;  72  L  T  115- 
Kmln<  v.n,u;,s,  (1894)  10  Times  L.  II.  400.)  So,  too,  particulars 
may  l)e  obtained  if  a  plea  of  privilege  does  not  state  the  circum- 
stances which  render  the  occasion  privileged,  and  on  obtainin-'  such 
particulars  the  phuutiir  may  object,  as  a  matter  of  law,  tha^  they 
disclose  no  privilege.  (See  an,r,  p.  mn.)  Similarlv,  where  fair 
comment  is  pleaded,  the  plaintitl"  is  entitled  to  particulars  show- 
mg  what  is  alleged  as  the  basis  of  the  comment.  (See  u>,tr 
p.  (>34.) 
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Xo  Reply  can  now  be  delivered  without  the  leave  of  a  Master  If 
the  plaintitl-s  only  object  in  delivering  a  Ueplv  is  to  deny  what  the 
<lefendant  has  stated  in  his  Defence,  the  Mast._T  will  ...ot  L'iv.-  leave  ■ 
because  for  that  purpose  no  iJeply  is  necessarv.  If  no  Keplv  be 
'  Hivered,  all  material  statements  of  fact  in  the  Defence  will  "be 
deemed  to  have  been  denied  and  put  in  issue-  at  the  end  of  the 


TIIK  I'l.KAinSUH. 


perimi  of  ten  (!a}8  (Order  XXVII.  r.  18) ;  and  then  Uie  plaintiff  can 
give  notice  of  trial  at  once.  (Order  XXXVI.  r.  11.)  But  it  a 
Couiitorcluini  hiis  l)oen  pleaded,  the  Master  \>ill  give  leave  to  deliver 
n  Reply  and  Defence  to  Counterclaim. 

To  a  pica  of  ulisolulo  privilege  no  reply  other  thun  a  joinder  of 
iHHUc  ix  poHHiblc.  (S*>o  ScoU  v.  StniinieU,  L.  H.  8  Ex.  220 ;  87  L.  J. 
Ex.  15.-,:  1(5  W.  U.  yil;  IH  L.  T.  572;  Dairkinx  v.  Ia)i;I  PauUt, 
L.  K.  5  g.  B.  91 ;  :i!)  L.  .J.  i).  B.  53 ;  18  W.  R.  330  ;  21  L.  T.  684.) 
To  a  pica  of  qualitied  privilege  a  H|>ecial  reply  is  unnecessary,  if 
malice  bo  alleged  in  the  Statement  of  Claim  or  negatived  in  the 
Defence  ;  the  formal  averment  in  the  Statement  of  Claim  that  the 
wordu  were  spoken  maliciouHly  Itecomes  an  allegation  of  express 
malice.  The  defendant  in  not  entitled  to  particulars  of  express 
malice.  (Order  XIX.  r.  22.  See  unti,  p.  tiiii.)  To  a  justiticatioii 
sotting  out  a  conviction,  or  to  a  plea  of  a  previous  action,  the 
plaintiiT  must  reply  si)ecially  that  there  is  no  such  record;  if  such 
be  the  fuct,  or  if  the  conviction  he  erroneously  stated  in  the 
Defence  (as  in  .iU.ruiiiUr  v.  .V.  A'.  Jty.  fit.,  34  L.  J.  Q.  B.  152;  G 
B.  &  S.  310),  the  plaintiff  may  set  it  out  correctly  ia  his  Reply.  Or 
to  such  a  conviction  the  plaintiff  may  reply  a  pardon  (Cndiliiiijlon 
V.  n'i7Ai//-<,  Hob.  «7,  81 ;  2  Hawk.  P.  C.  c.  3T,  8.  18),  or  that  he 
had  undergone  his  sentence,  which  will  have  the  g-  ?  etl'ect 
(I'recedent  Xo.  (il ;  Lii/miiii  v.  Latimn-  ami  other*,  8  Ex.  D.  15,  '^o'l: 
37  L.  T.  t;00,  8iy ;  14  Cox,  C.  C.  51) ;  though  neither  reply  would 
be  an  answer  if  the  words  complained  of  were  that  the  plaintiff 
"  was  convicted  of "  a  crime.  To  a  plea  of  payment  into  Court  it 
is  uniK  t  essary  to  reply  specially  that  the  sum  paid  in  is  '     ufficient. 


THB  PLEAOINOfl.  Q^Ha 

Canadian  Nona  to  fiupTEK  XXIII. 

The   PhEADINOS;    PaRTICL'LARS. 

.Va(u7o6(i.— When  the  defendant  liaH  pleaded  privilege,  in  an 
action  for  lilw'l.  and  anticipates  that  plaintiff  will  endeavour  to 
prove  nmliee  to  rebut  the  privilege  he  is  not  entitle*!  to  an  order 
requiring  the  plaintiff  to  furnish  particulars  of  express  malice 
charged  by  the  plaintiff  against  the  defendant  as  affecting  the 
publication  compliined  of.  Tiniiiions  v.  NHfional  Life  Assurance 
Co..  1!)  Man.  R.  227. 

Oi.liiito.~Jn  an  action  for  slander  an  order  for  particulars  of  a 
defoncp  of  privilege  on  the  ground  that  the  defendant  spoke  the 
words  believing  in  goo<l  faith  that  they  were  true,  was  upheld,  the 
pnrticulnrs  sought  being  of  the  grounds  of  belief.  Harrison  v 
Mndill.  1  O.W.X.  583. 

Particulars  will  not  be  ordered  merely  to  compel  a  disclosure  of 
plaintiff's  evidence,  when  not  re(|uircd  for  formulating  the  state- 
ment of  defence.  Pherrill  v.  Sewell  (1007),  10  O.W.R.  71.  A 
motion  for  particulars  should,  in  any  case,  be  supported  by  an 
affidavit  showing  the  necessity  for  their  being  ordered,  Ibid. 

Quebec— Tn  an  action  claiming  damages  for  defamation  of  char- 
Jiittr  if  thi-  plaintiff  alleges  that  1;  has  suffered  "in  his  feelings, 
his  honour  and  in  the  confidence  reposed  in  lum  by  his  friends 
and  fellow  citizens,"  he  alleges  special  damages  of  which  he  should 
give  the  particulars  in  his  declaration.  Jiartineau  v.  Lussier,  Q.R. 
7  Q.R.  47.1.  followed.    Duchanro  v.  Brule,  10  Que.  P.R.  188. 

The  plaintiff  who  sues  in  damages  for  rbal  injuries  suffered 
in  the  presence  of  two  persons  identiP^d  and  named  and  also  before 
"a  great  number  of  other  persons"  will  be  compelled  on  motion,  to 
give  the  names  of  the  latter,  the  date  or  the  injuries  and  the  places 
where  the  words  were  uttered.  Lefebvre  v.  Lcfeb\Te  4  Que  P  R 
366  (Sup.  Ct.). 

In  an  action  for  damages  for  verbal  injuries  the  plaintiff  should 
n.fike  it  apparent  that  the  remarks  complained  of  were  uttered 
with  malice  or  with  intent  to  injure.  The  plaintiff  will  be  com- 
pelled to  specify  the  places  where  and  the  dates  when  the  remarks 
in  question  were  made;  and  he  may  perhaps  be  obliged  to  disclose 
in  advance  the  names  of  the  persons  before  whom  they  were  made 
so  as  to  put  the  defendant  in  a  position  to  contradict  the  evidence 
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he  may  offer.  A  party  will  be  obliged  to  furnish  particulars  of 
an  allegation  which  reads  as  follows:  "Which  sum  of  $2,000  the 
said  defendant  has  often  acknowledged  to  be  due  and  promised 
to  pay,"  by  detailing  and  indicating  when  and  how  the  said 
defendant  acknowledged  that  she  owed  the  said  sum.  Menard  v. 
Pigeon,  4  Que.  P.R.  441  (Sup.  Ct.). 

In  an  action  for  libel  and  slandtr  based  upon  several  different 
counts,  the  plaintiff  may  be  bound  to  give  particulars  of  the  amount 
claimed  on  each  distinct  count.  Hogg  v.  Ross,  5  Que.  P.R.  339 
(Fortin,  J.). 

When  in  an  action  based  on  a  libel  plaintiff  demands  damages 
without  indicating  their  nature,  the  Court  should  presume  that  he 
asks  for  exemplary  damages  and  will  not  order  particulars  to  he 
furnished.     Oauvreau  v.  Chapais,  18  Que.  S.C.  135  (S.C). 

If  the  occasion  on  which  it  is  alleged  the  defamatory  statements 
were  made  is  precisely  set  forth,  defendant  is  not  entitled  to  have 
the  names  of  the  witnesses  who  were  present.  Lebel  v.  Tourgis, 
9  Que.  P.R.  133. 

Saskatchewan. — In  an  action  for  libel,  the  defendant  in  the 
first  place  pleaded  generally  denying  the  matters  alleged  in  the 
statement  c"  cla'm.  Subsequently  he  applied  to  amend  by  plead- 
ing justification,  and  filed  the  proposed  a.nended  defence.  The 
matters  relied  upon  by  way  of  justification  charged  the  aceeptanee 
of  bribes  by  the  plaintiff  when  holding  a  municipal  oflfice,  and  it 
was  objected  that  the  Court  should  not  permit  an  amendment 
charging  fraud  or  crime,  and  it  was  also  objected  that  the  matters 
charged  were  not  stated  with  sufficient  particularity: — Held,  that 
the  allowance  of  an  amendment  setting  up  fraud  is  discretionary 
with  the  Judge  and  in  some  cases  permissible,  and  in  this  case  the 
amendment  shov.ld  be  allowed.  2.  That  it  is  not  now  necessary  to 
put  the  particulars  relied  upon  by  way  of  justification  in  the 
pleading,  but  such  particulars,  if  not  pleaded,  must  be  subse- 
qnently  delivered,  and  the  proposed  amended  pleading  was  not 
therefore  bad,  although  all  the  matters  therein  alleged  were  tidt 
stated  with  sufficient  particularity.  Laird  v.  Leader  Puhlishiiifr  ('".. 
2  Sask.  R.  1. 

Where  a  general  charge  of  misconduct  is  made,  a  plea  of  .insfifi- 
cation  in  answer  must  contain  specific  instances,  stated  with  suffi- 
cient particularity  to  inform  the  plaintiff  what  are  the  facts  to  W 
triftl  and  what  is  the  charge  made  against  him.  Laird  v.  Si-ift, 
9W.L.R.  349  (Sask.). 


THE  PUSADINOS. 

REGin^ABiTY  OP  Pleadings. 
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Alberta.— In  an  action  for  libel  against  the  publishers  of  a  news- 
paper, the  plaintiff,  by  his  statement  of  claim,  alleged  3  distinct 
and  separate  libels,  with  an  innuendo  in  regard  to  each,  and  also 
alleged  special  damage.  The  defendants,  by  their  statement  of 
defence,  admitted  the  publication  of  the  3  several  alleged  libels, 
and  admitted  that  two  of  them  were  libellous  in  their  natural  signi- 
fication, but  denied  the  innuendoes,  and,  as  to  the  third  libel, 
alleged  that  the  words  were  not  libellous,  and  were  incapable  of 
bearing  any  defamatory  meaning.  They  also  denied  the  allega- 
tions of  special  damage.  They  then  pleaded:  "In  answer  to  such 
allegations  of  the  statement  of  claim  as  are  admitted 
they  offered  an  apology  to  the  plaintiff,  and  subsequently  published 
....  a  full  apology  for  the  said  words,  and  offered  to  pay 
the  sum  of  $50,  which  was  tendered  to  the  plaintiff  for  damages 
and  refused,  and  the  defendants  bring  into  Court  the  said  sum  of 
$50,  and  say  that  this  sum,  together  Avith  such  apology,  is  sufiScient 
to  satisfy  the  plaintiff's  claim  in  this  section:"— 

Held,  that  the  denial  of  the  allegations  of  special  damage  was 
unnecessary,  but  not  improper. 

Held,  also,  that  the  defence  of  payment  into  Court  was  not 
pleaded  under  Lord  Campbell's  Act,  6  and  7  Vict.  ch.  96  (Imp.) : 
there  being  no  allegation  that  the  alleged  libels  were  published 
without  actual  malice  or  gross  negligence.  It  was  pleaded  under 
Rule  130  merely.  Embodied  in  it,  however,  was  what  was  intended 
and  was  sufficient  as  a  notice,  in  accordance  with  sec.  1  of  Lord 
Campbell's  Act,  of  intention  to  prove  an  apology  by  way  of  miti- 
gation of  damages.  If  the  payment  into  Court  was  confined  to 
the  two  sets  of  words  admitted  to  be  libellous  in  their  actual  signi- 
fication, the  plea  was  unobjectionable.  It  probably  was  so  in- 
tended; but  the  plaintiff  was  entitled  to  have  it  made  clear;  and 
the  plea  should  be  struck  out,  with  leave  to  the  defendants  to 
amend. 

Park.s  v.  Journal  Co.  (1911),  16  W.L.R.  705. 
.Mthoiigh  a  defendant  may  not,  in  an  action  for  libel  or  slander, 
pay  money  into  Court  by  way  of  satisfaction,  and  at  the  same  time 
deny  liability,  he  may,  if  he  admits  that  he  published  the  alleged 
libel,  and  that  the  words  are  defamatory,  but  contends  that  they 
do  not  hear  the  meaning  imputed  to  them  by  the  plaintiff,  pay 
money  into  Court  and  at  the  same  time  deny  the  innuendo  or 
snmo  of  the  innuendoes ;  but  the  defence  must  shew  exactly  what 
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is  denied  and  what  is  admitted.  So,  of  course,  he  can  pay  money 
into  Court  in  respect  of  one  or  more  of  several  distinct  libels  and 
deny  liability  as  to  the  others,  provided  he  distinguishes  clearly 
between  them.  ^IiicKay  v.  Mam-hester  Press  Co.,  6  Times  L.R.  16, 
Davis  V.  Billing,  8  Times  L.R.  58,  and  Fleming  v.  Dollar,  23  Q.B.D. 
,388.  referred  to.  Parks  v.  Journal  Co.  (1911),  16  "W.L.R.  70.'). 
per  Beck,  J.  (S.C.  of  Alberta). 

flatter  tending  to  mitigate  damages  may  be  set  out  in  the  plead- 
ings without  thereby  rendering  them  embarrassing.  Goode  v. 
Journal  Pub.  Co.  (1907)  6  W.L.R.  511  (Alta.). 

British  Columbia. — AVhere  the  words  or  matter  set  forth  in  the 
plaintiff's  pleading  with  or  without  the  alleged  meaning  show  a 
cjuise  of  action,  the  claim  is  sufficient  in  form,  R.S.B.C.  1>*97. 
c.  120,  sec.  10. 

M a tii I o)">  -The  Act  50  Vic.  (M.),  c.  22,  provided  that,  ••Except 
in  cases  where  special  damages  are  claimed,  the  plaintiff  in  all 
actions  for  libel  in  newspapers  shall  be  required  to  prove  either 
malice  or  culpal)le  negligence  in  the  publication  of  tlie  libel  com- 
plained of."  And  the  Act  50  Vic.  (M.),  c.  23,  provided,  that.  •No 
person  ....  who  has  ....  not  complied  with  tin' 
provisions  of  this  Act,  shall  be  entitled  to  the  benefit  of  any  ol"  tlir 
provisions  of  the  other  Act." 

Held,  1.  That  it  was  not  necessary  to  plead  compliance  witli 
chapter  23  in  order,  upon  the  trial,  to  obtain  the  benefit  of  cluipt^  r 
22.  2.  That  "cases  where  special  damages  are  claimed."  mi>ans  iKit 
merely  claimed  in  the  declaration,  but  also  by  evidence  at  tlie  tii.il, 
3.  Allegations  of  loss  of  business  are  allegations  of  general  (Imih.il"  s 
only.  Where  speci.il  damages  are  claimed,  the  names  of  tlic  rii< 
tomers  whose  business  has  been  lost  must  be  set  out.  Aslidowii  v. 
The  Manitoba  Free  Press  Co.,  6  :Man.  R.,  affirmed,  20  Can.  S.C  i; 
43. 

To  a  count  for  libel  the  defendants  pleaded,  as  a  second  plrii  in 
eflfe<'t,  that  before  and  at  the  time  of  the  publication  of  Ihc  .ill  ■_' ■! 
libel,  great  public  interest  wjis  felt  in  the  subject  niaitcr  iIhivmI'. 
that  it  was  much  discussed  in  newspapers,  that  the  defcridints 
were  proprietors  of  a  public  newspaper,  and  the  words  coiiii)1,iinril 
of  were  part  of  an  editorial  article  and  were  fair  comment  on  ''' • 
said  matters  of  great  public  interest,  and  were  published  hoii:i  !;  i  • 
and  without  malice. 


THE  PLEADINGS. 
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Upon  an  application  to  strike  out  this  plea  as  embarrassing : — 
Held,  that  the  plea  was  not  embarrassing,  and  might  be  pleaded 

along  with  the  general  issue.    Martin  v.  The  ilanitoba  Free  Press 

Co..  7  Man.  R.  413. 

Xova  Scotia. — An  application  to  amend  the  pleadings  so  as  to 
substitute  the  words  admittedly  spoken  as  disclosed  by  the  evidence 
of  the  person  accused  and  forming  a  different  charge  from  that 
contained  in  the  pleadings,  will  be  refused  when  not  made  until 
the  close  of  the  evidence.  Oickle  v.  Oickle  (1011),  9  ELR  301 
(N.S.). 


Ontario.— The  statement  of  claim  in  an  action  of  slander  was 
struck  out,  under  Out.  Con.  Rule  261.  as  disclosing  no  reasonable 
cause  of  action,  where  the  words  alleged  w(;r(>  spoken  by  the  defcnd- 
aut,  a  police  magistrate,  to  tlie  plaintiff,  who  had  been  subpoenaed 
as  a  witness  for  the  defendant  upon  a  charge  of  perjury  preferred 
l)y  the  plaintiff  before  the  magistrate,  and  were.  "You  cannot  get 
your  expenses,  you  ran  away"— it  being  manifest  that  this  was  a 
rontinuation  of  the  proceeding  before  the  magistrate.  The  words 
used  did  not  import  that  the  plaintiff  had  committed  a  crime.  Law 
\.  Llewellyn  (190(5).  1  K.T{.  408.  followed  :—S..mblc.  that  serving 
llif  prosecutor  with  a  subpoena  was  an  unwarrantable  proceeding 
under  the  Criminal  Code.  The  proceeding  was  not  under  s.  788 
of  the  Code,  but  was  regulated  by  ss.  671-673— the  witness  should 
lie  summoned,  not  subpa^naed.  Titchmarsh  v.  Crawford,  1  O.W  X 
■'.S7  (Bo.vd,  C). 

In  an  action  for  libel  or  slander,  the  plaintiff  may  avor  that  the 
uiinls  or  matter  complained  of  were  used  in  a  defamatory  sense, 
siieeifying  the  defamatory  sense  withvil  any  prefatory  averment 
io  siiew  how  the  words  or  matter  wen  .^sed  in  that  sense,  and  the 
averment  shall  be  put  in  issue  by  the  denial  of  the  alleged  libel  or 
slander;  and  where  the  words  or  matter  set  forth,  with  or  with- 
out tiie  alleged  meaning,  shew  a  cause  of  action,  the  statement  of 
'I aim  shall  be  sufficient.  Libel  and  Slander  Aci,  1900,  0  Edw. 
VII.  (Ont.),  c.  40,  sec.  3. 

In  an  action  for  libel  contained  in  a  newspaper,  the  defendant 
may  plead  in  mitigation  of  damages  that  the  libel  was  inserted 
tlierein  without  actual  malice  and  without  gross  negligence,  and 
tliat  before  the  commencement  of  the  action,  or  at  the  earliest 
"i>p<.-rtunity  afterwards,  he  inserted  in  such  newspaper  a  full 
apology  for  the  libel;  or  if   the    newspaper   in  which  the    libel 
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appeared  is  one  ordinarily  published  at  intervals  exceeding  one 
week,  that  he  oflPered  to  publish  the  apology  in  any  newspaper  to 
be  selected  by  the  plaintiflF.  Libel  and  Slander  Act,  1909,  9  Edw 
VII.  (Ont),  c.  40,  sec.  7. 

As  to  statement  of  claim  in  an  action  for  slander  imputing 
unc'hastity  or  adultery  to  a  woman,  see  notes  to  Chapter  III., 
ante. 

In  an  action  for  libel,  the  words  complained  of  were  the  con- 
cluding words  of  a  newspaper  article  referring  to  the  plaintiff  and 
speaking  of  his  conduct  and  conviction  with  H.,  "the  notorious 
London  promoter."  It  was  said  that  the  word  'conviction"  was 
a  misprint  for  "connection."  The  defendant  pleaded  that  the 
article  was  one  of  considerable  length,  and  contained  many  state- 
ments concerning  the  plaintiff,  all  of  which,  except  that  expressly 
complained  of  in  this  action,  were  true  in  substance  and  in  fact. 
and  but  for  the  mistake  the  whole  of  the  article  would  have  been 
true  in  substance  and  in  fact,  and  such  mistake  was  made  without 
any  malicior-  motive  or  intent.  The  Master  in  Chambers  orden-rl 
this  paragraph  to  be  struck  out  vdth  leave  to  the  defendants  t>< 
amend  by  substituting  such  allegations  as  might  be  pi  j  .-r  to  s(>t 
out  the  alleged  mistake :— Held,  that  the  order  was  right,  and  the 
pleading  bad  whether  regarded  as  in  mitigation  of  damages  or  in 
ury  other  view.  Beaton  v.  Intelligeneer  Printing  and  Puhlishinir 
Co.,  22  A.R.  97,  distinguished.    Kelly  v.  Ross,  1  O.W.N.  142. 

On  a  subsequent  application  by  the  defendants  in  Kelly  v.  Ross 
to  amend  their  statement  of  defence,  leave  was  given  to  add  a 
defence  of  privilege.  Leave  was  also  given  to  add  a  paragniiili 
stating  in  mitigation  of  damages  that  the  plaintiff's  character  and 
reputation  were  not  su^h  that  they  would  be  in.iured  by  the  piit>- 
lication  complained  of,  which  would  be  notice  of  the  defendan 
intention  to  give  general  evidence  of  reputation ;  but  the  defends)  iits 
were  not  allowed  to  spread  on  the  record  the  facts  which  they  sni.l 
supported  the  allegation  as  to  character  and  reputation.  Jfoorc  v 
Mitchell,  11  O.R.  at  p.  24.  If  it  was  sought  to  give  evidence  n( 
facts  in  mitigation,  this  should  be  by  notice  under  Ont.  Con.  Ru!  ■ 
488 :  if  the  general  character  or  reputation  of  the  plaintiff  was  to 
be  brought  in  question,  a  defence  should  be  put  on  the  reoori. 
Kelly  V.  Ross  (1910).  1  O.W.N.  221.  Cartwright,  M.C. 

Where  there  is  a  defence  of  apology,  there  is  no  need  for  tli" 
defendant  to  add  words  qualifying  the  written  apology  which  ii' 
has  pleaded.  The  statute  9  Edw.  YII.  (Ont.).  o.  40.  s.  4.  d..  ; 
not  warrant  pleading  an  apology  per  se — tlie  defence  is  one  <:■: 
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accord  and  satisfaction  or  agreement  to  accept  an  apology    Harri- 
son  V.  MadiU,  1  C.W.N.  583.  ^ 

Parts  of  a  statement  of  claim  in  a  libel  action  by  a  land  invest- 
ment  company  against  a  newspaper  which  had  criticized  their 
business  methods  setting  out  as  a  part  of  the  cause  of  action  thai 
the  publication  was  part  of  a  blackmailing  scheme  for  th^  Pur- 
pose of  compelling  land  investment  concerns  to  advertise  ^vith 
them  which  the  plaintiffs  did  not  do,  was  struck  out.  The  alleged 
facts  set  out,  even  if  true  and  capable  of  being  laid  before  the 
^ury,  did  not  come  within  Ont.  Con.  Rule  268,  not  being  "material 
facts  upon  which  the  party  pleading  relies,"  aid  in  order  to 
secun.  a  fair  trial  they  should  be  .stn.ok  out.  Natural  Resources. 
Limited  v.  Saturday  Night  Limited  (1911),  2  OWN  723  (MC) 

In  an  action  for  slander  the  complaint  was  that  the  defendant 
had  falsely  and  maliciously  accu.sed  the  plaintiff  of  stealing  the 
defendant  s  newspaper.  The  defendant  pleaded  that  "if  he  spoke 
the  words  complained  of,  which  he  does  not  however  admit  but 
denies,  they  were  so  spoken  in  gooci  faith  and  without  malice  what- 
ever towards  the  plaintiff,  under  the  following  circumstances," 
setting  out  the  circumstances  which  led  the  defendant  to  believe 
hat  the  plaintiff  had  stolen  his  newspaper  and  to  ask  an  explana- 
tion from  him:-Held.  that  this  was  substantially  a  plea  of 
privilege;  and  leave  waa  given  to  add  words  claiming  privilege 
sw.tzer   V.    Laidman    (1889).    18  O.R.  420.   distinguish^.     Held 

itn8°0 nT^  J"o?  :•   ^"*^"''?<'"^-'-  P'-^nting  and  Publishing 
(  0   (1890),  22  A.R.  97,  that  a  subsequent  paragraph  of  the  defence 

TITa^'V      T'  ^T^  '°  "'iHiration  of  damages  was  properly 
pleaded.    Vansycle  v.  Parish,  1  O.L.R.  1.3  h    f     / 

.onnf"  !^*'°r  f-"-  «Ian,ler.  the  plaintiff,  a  merchant  and  a  senator, 
omp  ained  of  words  spoken  by  the  defendant  to  the  effect  that 
the  plaintiff  had  paid  $50,000  to  the  Cxovernment  for  his  title  and 
was  advertising  in  Europe  that  he  was  made  a  senator  by  the 
people  of  Canada  because  o    the  benefits  conferred  upon  them  by 

'rJntlvTH'".  ^'"'l*'  "'"^'^  """'^  '''''  t'^^  P'»i°^*ff  had 

Z^mt     /«      T'"''"'"         '"'  Government  and  had  purcha.sed 

nda^t  n?   ^TT'  t\.  "  ''"'^''^^  2  of  his  defence  the  de- 

ndant  pleaded  that,  ;f  he  did  speak  the  words,  they,  even  with 

ITTti  "'"""  °"*  "^"°"'''  ""-^  ^'  ''^'"'^^  ♦he  inuaendo.  and 

^'Hd  that  without  It  the  words  were  not  libellous  :_Held  that  this 

■,11"!  °f""  *"  "hj^'tion,  and  not  emba,Tas.sing.     Paragraph  .1 

tified  ^^^o.hM.v,  and  aaserted,  in  addition,  that  the  plaintiff 

"•'1  pay  to  the  Government,    either    directlv    or    indirectly     or 
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tlirough  some  member  thereof  (to  the  f'  indant  unknown),  or  to 
some  person  or  persons  (to  the  dcfendi..it  unknown),  the  sum  of 
$50,000,  "in  order  that  he,  the  plaintiff,  might  be  appointed  a  Sen- 
ator;" and  did  advertise  as  alleged;  and  that  the  particulars  were 
well  known  to  the  plaintiff,  but  not  to  the  defendant — Held,  not 
embarrassing  nor  open  to  objection.  By  paragraph  4  the  defend- 
ant allcKtd  that,  if  he  did  speak  the  words,  he  did  so  not  us  stating 
a  fact,  but  as  stating  a  runv  ir,  which  was  generally  believed 
throughout  Canada.  Held,  th;  .  tiie  defendant  was  not  at  liberty 
to  allege  by  way  of  defence  that  the  words  actually  spoken  were 
different  from  those  charged  in  the  statement  of  claim  to  have 
been  spoken,  and  to  plead  as  to  those  other  words  .something  either 
by  way  of  answer  or  in  mitigation  of  damages ;  and  this  paragraph 
should  be  stnick  out.  Beaton  v.  Intelligencer  Printing  and  Pub- 
lishing Co.  (1804),  22  A.R.  07,  distinguished.  Rnssnn  v.  Bud<rf. 
(1803)  1  Q.B.  ;i71,  followed.  Held,  also,  that  the  remaining  para- 
grnplis  of  the  defence,  which  were  pleaded  to  a  hypothetical  case, 
which  might  never  arise,  and  could  arise  only  on  an  amended  .state- 
ment of  claim,  were  objectionable,  and  should  be  struck  out.  Ful- 
ford  V.  Wallace,  1  O.L.R.  278. 

Tf  a  defendant  wishes  to  set  up  privilege  or  to  plead  in  mitign 
tion  of  darnapes.  he  must  do  so  plainly.  A  plea  will  be  stru'-k  out 
as  embarrassing  which  merely  sets  up  that  "if  the  defendant  ever 
spoke  the  alleged  slanderous  words,  what  he  said  was  nothing  nion' 
than  a  mere  expression  of  belief  or  opinion  made  honestly  i\n>\ 
^'  ithout  malice."    Grant  v.  ilcRae  (10061  8  O.W.R.  304. 

The  very  words  complained  of  in  an  action  of  defamation  must 
be  set  out  by  the  plaintiff,  in  order  that  the  Court  may  judsrc  win- 
ther  they  constitute  a  cause  of  action — it  is  not  sufficient  to  <riv 
the  substance  or  purport  with  innuendoes — it  is  sufficient  to  •^^ ' 
out  the  libellous  passages,  provided    nothing    be    omitted    wlii'  h 
qualifies  or  alters  the  sense,  and  as  the  libel  itself  must  bi"  T"''> 
duced  at  the  trial,  and  the  defendant  is  entitled  1o  have  the  wlml, 
of  it  re-.d :— Held,  that  the  plaintiff  was  entitled  in  this  aotinn  to 
set  out  in  the  statement  of  claim  the  whole  article  complaini>il  of. 
But,  held,  also,  that  certain  words  in  another  paragraph  wlii 'li 
tendcriMl  nn   issue  not  material  but  which  miffht  be  embarrn-<iii!.' 
should  be  struck  out.     Hay  v.  Bingham,  5  O.L.R.  224  (F.-ili-on 
bridge.  C.T.K.B.). 

See  also  McAlpin  v.  Record  Printing  Co.    (1007),  10  O.W.n 
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In  an  action  for  an  alleged  libel  contained  in  an  -rticlo  in  the 
defendants'  newspaper,  the  defendants  pleade<l  fair  comment,  hut 
did  not  set  out  the  facts  upon  which  it  was  alleped  the  article  was 
fair  comment,  or  allege  the  truth  thereof :— Held,  thiit  the  defence 
was  had,  and  should  be  struck  out.  Crow's  Xest  Pass  Coal  Co  v 
Bell,  4  O.L.R.  660  (Div.  Ct.). 

The  libel  originally  complained  of  in  the  stutcnient  of  claim 
stated  that  the  plaintiff  had  been  cashiered  from  the  army  for 
cheating  at  cards,  and  also  that  divorce  proceodint's  iiad  been  taken 
against  him.  The  defendants  pleaded  .justification  to  the  wliole. 
and  added  two  clau.ses  to  the  same  paragraph  of  their  statement 
of  defence,  one  of  which  related  to  the  first  charge  .ind  the  other 
to  the  second.  The  first  of  these  clauses  was  as  I'.llows:  "The 
plaintiff  was  obliged  to  leave  the  army  on  the  grouii  I  that  he  had 
cheated  at  cards,  and  stories  of  the  peculiar  character  of  the 
plaintiff's  card  playing  and  of  his  having  been  cashiered  from  the 
army  for  cheating  at  cards  were  in  circulation  in  the  city  of  Van- 
louver."  The  plaintiff  applied  for  an  order  striking  out  both  these 
added  clauses,  but  the  application  was  refused  on  the  ground  that 
tlie  defendants  were  entitle*!  to  plead  them  as  particulars  of  the 
defence  of  .justification.  There  was  no  appeal  from  tliis  order,  but 
the  plaintiff  aim-nded  (by  leave)  by  striking  out  so  much  of  his 
complaint  as  related  to  the  divorce  proceedings,  and  tlie  defend- 
ants tlieti  struck  out  nf  tiicir  defence  the  si.cond  clause,  relating 
to  the  divorce  proceedings.  An  application  was  then  made  to  strike 
out  the  first  clause,  that  relating  to  the  plaintiff  l)eing  casliii  red 
from  the  army,  and  was  refused  by  the  Master  and  by  a  Judge  in 
("liambers  on  appeal :— Held,  per  Falconbridge.  C.J..  tliat  the 
plaintiff  was  not  prejudiced  by  the  clause :  and.  moreover,  approv- 
ing Dodge  v.  Smith  HOni  i.  1  O.L.R.  46,  tiiat  a  second  api)eal  was 
not  to  be  encouraged  in  a  case  of  this  kind.  Per  Street,  J.,  that  the 
matter  of  the  second  application  was  res  judicata  by  the  order  made 
on  the  first  application  and  not  appealed  against.  Bateman  v.  Mail 
Printing  Co.,  2  O.L.R.  416  (D.C). 

Prior  to  the  Ontario  Judicature  Act  it  was  unnecessary  to  spe- 
I  ially  plead  privilege,  but  since  that  Act,  privilege  must  be  spe- 
cially pleaded,  and  facts  and  circumstances  must  also  be  stated 
showing  why  and  how  the  occasion  is  privileged.  Con.  Rule  298 : 
Caldwell  v.  Buchanan   (1903).  2  O.W.R.  839. 

The  last  mentioned  case  appears  to  overrule  Blagden  v.  Bennett, 
'■>  OR.  593. 
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Where  the  nrtiele  complained  of  contained  not  only  matter  of 
comment  but  also  alleijations  of  fact  introduced  to  show  a  supposed 
variance  l)etween  the  speech  which  is  beinR  comiucnted  upon  and 
other  aliened  statements  of  the  speaker,  the  defendants  are  not 
entitled  to  plead  that  such  statements  of  alleged  fact,  as  well  as  the 
comments  they  made  upon  them,  are  all  fair  comment.  The 
defendants,  in  their  pleading,  should  set  out  the  facts  upon  which 
they  allege  the  article  was  a  fair  comment,  and  allege  the  truth  of 
KUch  facts,  and  then  set  up  that  the  expressions  of  opinion,  arc  fair 
comment  upon  such  matters  of  fact.  C'onmee  v.  Lake  Superior 
Printing  Co.  (190:j),  2  O.W.R.  .'".43,  affirmed  2  O.W.R.  743. 

A  plaintiff  pleaded  generally  that  the  defendant  began  "circulat- 
ing stories"  to  the  effect,  etc.,  and  in  the  following  paragraphs  the 
alleged  slanderous  words  were  set  out  witli  proper  innuendoes  and 
allegations  of  time  and  place.  The  preliminary  paragraph  was 
allowed  to  stand  as  being  introductory  only,  the  plaintiff  undcrtiik- 
ing  to  be  so  cimtined  at  tlie  trial.  Lawrie  v.  Maxwell  (1!)(U). 
3  O.W.K.  38.  and  3  O.W.R.  284. 

If  the  examination  of  plaintilT  for  discovery  brings  out  facts 
not  previously  known  to  the  defendant  which  would  give  him  :i 
statutory  defence  not  pleaded,  the  defendant  may  be  permitted  U> 
amend  by  setting  up  the  .same;  but  if  the  defendant  has  paid 
money  into  Court  by  way  of  amends  the  plaintiff's  right  to  elect 
to  take  same  and  tax  his  costs  will  not  be  interfered  with  by  any 
order  to  amend.    ^Morency  v.  Wilgress  (1007),  9  O.W.R.  302  and 

41  r.. 

It  is  well-settled  practice  that  a  counterclaim  for  a  tnom  v 
demand  will  be  struck  out  in  an  action  for  slander.  Sill  v.  .\l.  \ 
ander  (1910),  2  O.W.N.  401,  403;  Central  Bank  v.  Osborne.  12  IMI. 
160. 

Upon  a  motion  under  Con.  Rule  261  to  strike  out  the  statiiiniit 
of  claim  as  frivolous  or  vexatious  and  as  disclosing  no  reasouMlili' 
cause  of  action,  the  Court  is  strictly  confined  to  the  pleadinirs  and 
cannot  go  beyond  the  allegations  in  the  statement  of  claim:  in'i' 
will  tin  Court  on  such  motion  determine  a  question  of  law  |irn|H'r 
to  be  raised  under  the  procedure  of  Con.  Rule  259.  Baric--  \. 
Carter  (1910),  2  O.W.N.  8.  The  Court  will  stay  tlie  proceed! iil's 
when,  from  the  statement  of  claim  itself,  the  action  is  so  ciiMily 
frivolous  that  to  put  it  forward  would  be  an  abuse  of  the  pnn'-s 
of  the  Court.    Barnes  v.  Carter  (1910),  2  O.W.N.  8. 

The  plaintiff  should  not  be  driven  to  spell  out  the  defenoij-;  -'t 
up  in  an  action.     He  is  entitled  to  have  them  set  forth  in  sui  li 
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manner  as  will  enable  him,  upon  readinj?  thorn,  to  form  a  fairly 
correi-t  judffment  as  to  their  seope  and  meaning,  and  as  to  what  is 
intended  to  be  relied  upon  under  them.  And  while  the  defendant 
III  i.  X  action  of  defamation  (.uglit  not  to  be  shut  out  from  setting 
up  any  matter  whieh  he  may  prop.Tly  plead  either  in  bar  or  by 
way  of  nutiBation  of  .lamaires.  he  should  so  arrange  the  paragraphs 
of  his  statement  of  defenee  as  to  group  the  separate  defences  of 
privilege  and  fair  comment,  and  the  matters  alleged  in  mitigation 
un.lcr  their  appropriate  heads.  Dryden  v.  Smith  (\o.  2),  17  P.R. 
(Ont. )  50.J. 


Qurbcr.—Tho  plaintiff  is  not  obliged  to  give  in  his  pleading  the 
names  of  the  persons  in  whose  pr.-senee  the  alleged  slander  was 
uttered.  Afartineau  v.  Lussier,  Q.R.  7  Q.B.  473.  followed 
Ducharme  v.  Brule.  10  Que.  P.R.  188. 

The  defendant  cannot  plead  in  justification  that  the  publication 
was  made  in  the  public  interest  without  also  alleging  that  the  .state- 
ment IS  true.  Dandurand  v.  Pnblieity,  Limited  (1911)  12  Que 
P.R.  .330.  ^ 

In  an  action  in  damages  for  slander  the  defenee  that  the  alleged 
slander  was  true  and  of  justification  should  be  confined  to  the 
facts  stated  and  indicated  in  the  declaration  and  all  allegations 
relating  to  other  facts  should  be  discarded.  The  defendant  who 
denies  uttering  the  alleged  slander  will  not  be  allowed  to  set  up  its 
truth  or  notoriety  either  as  a  ground  of  justification  or  for  the 
purpose  of  reducing  the  damage.  Bouchard  v.  Chartier  O  R  31 
S.C.  5.35  (Sup.  Ct.).  '         ■ 

An  allegation  that  an  article  published  in  a  newspaper  was 
simply  published  as  an  item  taken  from  another  newspaper  is  no 
'''■l-nce  ->r  justification  in  an  action  for  libel.  Prevost  v  Huard 
"  Que.  P.R.  406  (Pelletier,  J.). 

In  an  action  for  damages  for  verbal  injuries  the  defendant  may 
allege  facts  which  although  they  may  not  justify  the  defamation 
'hnrgod.  would  go  to  mitigate  the  damages.  Dion  v.  Fafard  4  Que 
P.R.  3.-)l   (.«!„p.  Ct.).  '     ^     ■ 

Tn  an  action  for  damages  for  defamation,  the  defendant  may 
plead  that  the  plaintiff's  reputation  is  bad.  and  the  facts  relied 
upon  to  prove  such  allegation.  Cote  v.  Derrosiers,  6  Que.  P.R.  65 
(Larue.  J.>. 

The  defendant  in  an  action  claiming  damages  for  slander  will 
not  be  allowed  to  plead  that  the  action  is  malicious  and  the  out- 
'ome  of  the  plaintiff's  illwill  towards  him.  Melaneon  v.  Archam- 
beault,  6  Que.  P.R.  460  (Sup.  Ct.). 
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A  defonilant  nued  for  slander  of  the  plaintiff's  ward  during  the 
months  of  November  and  December,  1904,  and  April  and  Septem- 
ber, 1905,  cannot  plead  in  justification  e%x3t8  which  happened  and 
laniniage  used  in  February  and  March,  1904;  8Uch  allegations 
wojild  be  useless,  could  not  but  prove  injurious  and  should  be 
stniuk  out  upon  demurrer.  Balthazard  v.  Ethier,  7  Que.  P.R. 
337  (Lavergne,  J.). 

In  an  action  for  damages  by  the  attorney  for  a  municipality 
against  nn  elector  who  accused  him  of  receiving  an  extravagant 
amount  by  his  office,  the  defendant  will  not  be  allowed  to  plead  that 
plaintiff  had  mentioned  in  public  that  he  made  a  certain  revenue 
from  his  position  and  such  allegation  will  be  struck  out  on  a 
repouse  en  droit.    Monty  v.  Jlerceure,  9  Que.  P.R.  253  (Sup.  Ct.). 

Remarks  gross  and  provoking,  but  not  importing  anythintr 
agiiinst  the  probity  or  credit  of  another,  neither  justify  nor  exeuso 
defamatory  accn.sations  in  recrimination.  In  an  action  to  recover 
damages  for  slander,  grounds  of  defence  based  on  provocation  and 
of  reciprocal  injuries  should  be  pleaded  to  the  main  action;  tlu' 
defendants  can  only  maintain  an  incidental  demand  for  damages 
if  the  abusive  language  addressed  to  him  by  the  plaintiff  is  mor>' 
serious  and  damaging  than  that  which  he  addressed  to  the  plain 
tiff.    Cleveland  v.  Sherman,  19  Que.  S.C.  270  (3.C.). 

In  an  action  for  damages  for  verbal  injuries  the  defendant  nmy 
allege  facts  or  circumstances  connected  with  the  complaint  again  t 
him  when  they  are  of  a  nature,  if  proved,  if  not  to  justify  his 
conduct  entirely,  at  least  to  make  more  apparent  the  extent  of  tlip 
provocation  and  to  mitigate  the  damages.  Renault  v.  Lortie.  :! 
QueP.R.  495  (S.C). 

An  insurance  agent,  sued  for  slander  by  the  company  which  In; 
formerly  represented,  may  plead  in  addition  to  the  truth  of  cir 
tain  facts,  that  he  had  used  other  expressions  than  those  with 
which  he  was  accused  and  did  so  because  the  plaintiff  company  li.id 
licon  guilty  of  dcfiimatorj'  expressions  in.inrious  to  him  rospivti'v.' 
the  company  he  now  represented.  Vallee  v.  Canada  Life  Assur 
ance  Co.,  3  Que.  P.R.  272  (Q.B.). 

A  newspaper  sued  in  damages  for  having  published  that  th.- 
plaintiff  as  president  of  a  company  had  purcha.sed  privately  smw 
real  estate  to  resell  it  with  profit  to  the  company  cannot  plead  Il:.it 
the  plaintiff  as  mayor  of  the  city  has  negotiated  a  loan  to  the  i:r.  af 
loss  of  the  citizens  of  the  city,  or  that  plaintiff  was  bound  to  put 
the  defendant  in  default  either  by  letter  or  otherwise,  to  pnt^li^h 
an  explanation  or  a  retraction.  These  allegations  will  he  sinrk 
out  on  an  inscription  in  law.    Gameau  v.  La  Vigie  Co.,  10  P.R    i  '^ 
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Onlario.-la  HotiooH  of  lik-l  it  is  not  n.^-t^ry  to  file  and  serve 
a^jury  not.ce.     Puterbaugh  v.  Gold  Medal  Man^u!    Ca.  8  0 IT 


Payment  into  Court. 

defendant  may  pay  into  Court  witli  his  defence    a  sum  of 
money  ^  «,,    ,  ,,„,,^  ,^^  ,,,  ^  by  the  pubTic. 

Uon  of  any  l.bel  to  which  the  sections  7  and  8  of  the  Ontarb  Libd 
Act  apply,  and.  except  so  far  as  regard.s  the  additional  fact^  h  re 
.nbefore  required  to  be  pleaded  by  „  defendant,  such  payment 
Jhal  have  the  same  effect  as  payment  into  Cour  in  o  her  cZ 
Libel  and  S-ander  Act  (Ont.).  1909.  9  Edw.  VII  c  40  s^l' 
Both  tlje  sections  re'^rred  to  (7  and  8)  relate  to  newspaper  iTbels 

HfL    h      T"'  ?  "  °«««P«Per  to  be  given  within  six  weeks 
after  the  pubheation  has  come  to  the  notice  or  knowledge  of  th! 
Pla.nt.flf  and  .nnkes  provision  for  limiting  the  damages  under  cer 
tain  conditions,  as  to  which  see  note  to  Chapter  XXII. 
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PREPARING    FOR   TRIAL. 

The  parties  have  now  ascertained  by  interchange  o!  pleadingg 
what  are  the  matters  in  iasue  in  the  action ;  the  next  Htep  ia  to 
prepare  the  evidence  which  they  will  adduce  at  the  trial  on  each 
issue.    Each  part-  probably  has  in  his  possession  material  docu- 
ments  which  his       )oneut  will  desire  to  inspect,  and  of  which  he 
may  wish  to  tak.   copies.    Each  party  may  also  desire  to  obtain 
from  the  other  disclosure  of  certain  facts.      This   is  especially 
desirable  when  it  is  known  that  there  will  be  a  conflict  of  evidence 
at  the  trial ;  it  will  save  trouble,  delay,  and  expense  if  the  parties 
can  ascertain  before  the  hearing  what  are  the  exact  points  on  which 
there  will  be  such  conflict.     So  there  may  bo  a  difficulty  in  proving 
some  material  fact,  which  the  other  party,  if  interrogated,  would 
have  to  admit.     The  Court  therefore  in  a  proper  case  allows  one 
party  to  administer  Interrogatories  to  the  other,  and  compels  that 
other  to  answer  them  on  oath  before  the  trial,  subject  to  certain 
restrictions.    As  a  rule,  it  is  prudent,  if  there  be  time,  to  obtain  dis- 
covery of  documents  before  administering  interrogatories.    Inspec- 
tion of  the  documents  disclosed  may  render  unnecessary  some  of 
the  proposed  interrogatories.    On  this  ground  the  Master  will  often 
postiwne  an  application  for  leave  to  administer  interrogatories 
until  af^er  discovery  of  documents.     Moreover,  discovery  of  docu- 
ments may  suggest  fresh  matter  for  interrogatories  to  the  partv 
inspecting. 

Oiihr  for  Discover!/  ¥  Doamciitn. 

There  are  three  distinct  cases  in  which  a  party  can  obtain  dis- 
closure of  documents. 

(i)  If  either  party  has  in  his  pleadings,  particulars,  or  afiidavits 
referred  to  some  particular  document  . .  .g.,  the  original  libel),  his 
opiwnent  is  entitled,  without  filing  any  aflidavit  or  making  any 
I'ayment  into  Court,  at  once  to  give  notice  under  Order  XXXI.  r.  i5, 
that  he  will  call  and  inspect  that  document,  and  take  a  copy  of  it,' 
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if  he  deems  i';  sufficiently  inipoitaiit.  And  the  party  who  has 
referred  to  the  docuiuent  must  produce  it  for  inspection,  if  ho  has  it 
in  his  possession  ut  tlie  tiuiu  named  in  the  notice,  and  i)ermit  the 
party  who  gave  the  uotico  or  his  solicitor  to  take  a  copy  of  it  if  he 
wishes  so  to  do.  (O/m./-.,,/,  Hrkmou  .(■  Co.  v.  .S7.  (lemy.-'H  Inm- 
,roW,.s  LUI.,  [1005]  1  Cn.  505;  7t  L.  J.  Ch.  ;57:l ;  53  ^V.  It.  50-2;  '.t2 
L.  T.  5il.)  If  he  does  not  produce  it,  he  cannot  himself  put  it 
in  evidence  at  the  trial,  unless  he  can  satisfy  the  judge  that  he  had 
some  sufficient  reason  tor  not  producin}^  it.  (See  rules  16,  17,  18. 
and  Mihst.r  v.  117,. /(-.//,  15  Ch.  D.  120  ;  l'.»  J-.  J-  Ch.701 ;  "28  W.  K. 
951;  42  L.  T.  808;  (Juilln-  v.  Hnttln,  2:5  Ch.  J).  I'.t ;  31  W.  It. 
WAX  ;  4H  I..  T.  37B.) 

(ii)  Again,  if  one  parly  knows  or  thinks  he  knows,  that  the  other 
has  certain  material  documents  in  his  possession,  though  they  ar.' 
not  referred  to  in  any  pleading,  particular,  or  affidavit,  he  may,  in 
such  a  case,  file  an  affidavit  stating  his  belief,  and  the  grounds  of 
his  belief,  specifving  the  particular  documents,  and  showing  lliat 
they  are  material.  ( Uliitr  v.  SiHiilnnl,  1 1!)01]  2  K.  13.  2tl  ;  70  L. .). 
K.  B.  058 ;  81  L.  T.  574  )  I'pon  this  the  Muster  will  order  his 
opponent  to  state  on  affidavit  whether  he  has  or  ever  had  any  ot 
those  documents  in  his  possession  or  power,  and,  if  he  ever  had  one 
of  them  and  has  not  now,  when  he  parted  with  it,  and  what  lias 
become  of  it.  (Order  X\XT.  r.  1!)a  (IJ).)  If  in  this  affidavit  he 
admits  that  he  has  any  of  the  documents  specified,  and  that  such 
document  is  material,  it  becomes  at  once  a  document  referred  to  in  an 
affidavit  within  the  preceding  paragraph,  and  rule  15  of  Order  XXXl. 
applies  to  it. 

(iii)  If,  however,  either  parly  desires  a  detailed  list  of  all  Uie 
material  documents  in  his  opponent's  possession  he  may,  with'ml 
liling  any  affidavit  or  naming  any  particular  document,  apitly  to  a 
Master  tor  an  order  directing  any  opponent  in  the  action  to  diHflose 
on  oath  all  documents  whicii  are,  or  have  been,  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  the  action.  I3ut  the 
party  making  the  application  must  pay  into  Court  to  the  "  Secunty 
for  Costs  Account,"  to  abide  furtlur  order  a  sum  of  money  to  be  tixcd 
by  the  Master,  usually  5/.  (Rule  20.)  liut  tliis  payment  does  nut 
nditk  him  to  an  order  for  general  discovery.  The  Master  now  has 
full  discretion  in  the  matter.  He  will  order  discovery  only  uhcii 
and  only  so  far  as  he  deems  it  necessary  "  either  for  dispoMiig  lairly 
of  the  cause  or  matter  or  for  saving  costs."  (Order  X.XXl.  i.  !-•> 
It  he  is  satislied  that  discovery  is  not  necessary  he  will  refuse  the 
application.     If  he  is  satislied  that  discovery  is  not  nect-ssary  at 
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that  stage  of  the  action,  he  will  adjourn  the  application.  (Hule  20.) 
In  other  cases  he  will  order  discovery  limited  to  certain  classes  of 
documents  {r.,/.,  those  relevant  to  some  particular  issue)  or  ^tneral 
discovery,  as  lie  thinks  lit. 

(ieneral  discovery,  at  all  events,  will  never  lie  ordered  before  the 
Defenc-  has  been  delivered  :  for  till  then  the  issues  are  not  clear. 
(/?■■:  's/,  ,...,■,-  .'•;./■,■/,,»  Ci'iilnirt  (■„.  V.  U'riiilit,  :»-2  W.  l!.  413.) 
I;  s,,o\ery,  ami  iu-  o  action  too,  will  he  strictly  limited  to  the  matters 
ii  !s3!i';  ni  t!ui  ac;  on.  .\s  to  matters  of  which  particulars  have  been 
gi  ti  ..'/.,  jUstifK  ition,  discovery  will  he  limited  to  the  issues  as 
narrowed  im  l'"'  particulars.  {YoiUiin  ]>nni,h„t  Co.y  (lilhrrt 
[189-,]  2  (^  B.  UH  ;  t;i  L.  .1.  Q.  jj.  r,7H  :  r>  L.  T.  1 15  ;  Aruul'l 
aii,(  Ihahr  v.  llnttnmhi/,  ll'.IOH!  2  J\.  1!.  J.jl  ;  77  I,,  .J.  K.  ij. 
r,Hl;  98  L.  ']'.  777.)  And  for  this  reason,  anion^'  others,  general 
discovery  will  not,  as  a  rule,  he  ordered  till  after  full  particulars  of 
the  justilication  have  been  delivered.  In  C-j,,,,,,  v.  ]liittisr„iiili,' 
the  Court  of  Appeal  made  an  order  for  discovery  limited  to  the 
matters  referred  to  in  one  paragraph  of  the  defendant's  Notice  in 
mitigation  of  damages.     (/^//7//  'idciiniph,  .January  lilth,  1901.) 


I)()iiimi'iitg  Vririhijcil  I'ruiK    l'ni(li(rlinii. 

A  partj'  against  whom  an  order  for  discovery  has  been  maile  must 
thereupon  nuike  an  aflidavit  in  compliance  with  the  terms  of  the 
order,  stating  what  documents  are  in  his  possession  or  umler  his 
control.  JJut  he  is  not  necessarily  bomid  to  produce  all  the  docu- 
ments set  out  in  his  aftidavit ;  some  of  them  may  be  privileged  from 
nisi)ection.  If  he  claims  any  such  privilege,  he  must  state  in  his 
affidavit  which  documents  he  refuses  to  produce  and  the  t^Tfjund  of 
such  refusal. 

That  letters  were  written  on  a  privileged  occasion  in  the  sjiecial 
sense  in  which  tiiat  term  is  used  in  actions  of  defamation  (i.r.,  that 
the  occasion  renders  them  not  actionable,  unless  the  plaintilf  can 
prove  malice)  is  no  ground  for  refusing  to  produce  them  :  they  are 
not  privileged  from  ins])ection.  (\i;i,h  v.  Kant,  :,  Ex.  I).  2:1"  108- 
49  L.  .1.  Ex.  250  ;  28  W.  Ii.  229,  :W,  ;  11  L.  T.  715.)  Communica' 
tions  passnig  between  a  solicitor  and  his  client  are  privileged  fiom 
production  provided  they  are  of  a  confidential  character,  and  made 
for  the  purpose  of  obtaining  legal  advice,  ((ianlun-  v.  In  in,  1  Ex.  D 
••■i  ;  IH  L.  J.  ICx.  228  ;  27  W.  1{.  442  ;  40  L.  T.  :J57  ;  OShn,  v. 
b.W,  118911  P.  28(i  ;  (iO  L.  J.  J'.  Hit:  05  L.  T.  :{0.)  It  is  not 
necessary  tiiat  they  should  have  been  written  in  contemplation  of 
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litigation.     {MheeUr  v.  Le  Manhant,  17  Ch.  D.  682  ;  50  L.  J.  Ch. 
793  ;  30  W.  R.  235  ;  41  L.  T.  632.) 

Any  document  which  was  prepared  by  the  deponent  in  order  that 
his  solicitor  might  submit  it  to  counsel  for  the  purpose  of  obtainin},' 
his  advice,  is  privileged  from  production,  although  it  is  alleged  to 
contain  a  libel  on  the  plaintiif  (Lomhii  v.  Blakni,  23  Q.  U.  D.  332; 
58  L.  J.  g.  B.  617  ;  3H  \V.  11.  6-1  ;  61  L.  T.  251),  and  although  it 
was  prepared  before  the  present  or  any  litigation  was  contemplated. 
{Minet  V.  Monjau,  L.  U.  8  Ch.  361 ;  42  L.  J.  Ch.  627  ;  21  W.  1!. 
467  ;  28  L.  T.  573.)  So,  too,  a  solicitor,  who  is  a  party  to  an  action 
may  refuse  to  produce  documents  of  which  he  is  in  possession 
solely  as  solicitor  for  a  client.  (Procter  v.  Smihs,  (1886)  2  Times 
L.  l\.  474  ;  Ward  v.  MarxhaU,  (1887)  3  Times  L.  R.  578.)  Letters 
passing  between  co-defendants  with  reference  to  the  litigation  are 
not  necessarily  privileged.  (RochfjmtMuUl  v.  liinixtrad,  llHltT 
ICb.  1%;  66  L.  J.  Ch.  74;  45  W.  R.  272;  75  L.  T.  502.) 
Moreover  the  privilege  whii-h  attaches  to  communications  between 
client  and  solicitor  does  not  extend  to  conmnniications  made  to 
third  parties  who  have  to  decide  whether  or  not  legal  proceedings 
shall  be  taken.  {Jkikh  v.  Gnat  Coitral  liailinin,  iiyiOi  A.  C.  4 ;  7!» 
L.  .1.  K.  B.  litl ;  100  L.  T.  710.) 

Sometimes,  also,  production  is  refused  on  the  ground  of  puMic 
policy  and  convenience.  This  can  only  be  where  one  party  to  tlio 
suit  is  ofiicially  in  possession  of  State  documents  of  importance.  If 
the  defendant  le  a  subordinate  oilicer  of  a  public  department  sued 
in  his  official  capacity,  he  cainiot  on  his  own  authority  claim  privilege 
on  the  ground  of  public  policy  ;  production  can  only  be  refused  on 
that  ground  by  the  head  of  a  department.  (/>'(■« 'x-//  v.  .S7,v)/r,  .. 
H.  &  N.  838  ;  21)  L..T.  Ex.  430 ;  6  Jur.  N.  S.  780  ;  2  L.  T.  378,  ;"..s^ 
p.  (578).  But  it  is  not  necessary  that  the  head  of  the  departniHiil 
should  himself  make  an  affidavit ;  so  long  as  it  is  made  clear  to  the 
Court  that  the  mind  of  the  responsible  person  has  been  brouglit  to 
bear  upon  the  question,  the  objection  will  be  upheld.  (Koin  v. 
Fanrr,  37  L.  T.  46!) ;  W.  N.  1877,  p.  266  ;  lUl.S.  Bdhr„i<h,m,  14 
L.  J.  Ad.  5  ;  Uein„»x!i  v.  Wri<jht  (No.  1),  21  Q.  B.  D.  509  ;  57  i-  •!• 
g.  B.  530 ;  59  L.  T.  323  ;  53  J.  P.  52  ;  F»rd  v.  BWd,  (IHUO)  (i 
Times  L.  R.2<J5.) 

It  is  also  a  ground  of  privilege  that  the  documents,  if  produced, 
would  tend  to  criminate  the  party  producing  them  ;  though  tins  is 
not  a  ground  on  which  the  Court  will  refuse  to  order  discovery. 
(Xational  Attsoviatuin  ,>/ Co-oprrathc  PlaHtenrs  v.  Smithim,  [I'.tOti. 
A.  C.  434  ;  75  L.  J.  K.  B.  861  ;  1)5  L.  T.  71.)     The  objection  can 


rnonrrr/ny  ,i.\7*  /.vn/'av/vo.v. 


6S3 


only  be  taken  ))y  the  party  himself ;  it  must  be  taken  on  oath 
((IVW(  V.  East,  xiipni,  overrulinR  Ilill  v.  Camphdl,  L.  R.  10  C.  P. 
'2-2-2  ;  44  L.  J.  C.  P.  97 ;  28  W.  R.  836  ;  32  L.  T.  59),  and  in  clear 
and  positive  terms.  His  affidavit  must  show  that  he  believes  the 
production  of  the  document  will  tend  to  criminate  him.  (/vc////  v. 
('nlhiiiiii,  [189!)  2  Ir.  R.  199  ;  and  see  under  Interrogatories,  post, 
p.  665.) 

Illitstrntions. 

Wlii-ro  tlm  (Icfciulant  \va>  in  i)()ss.'.ssi<)ii  of  certain  iloiiinionl.-,  but  ol.juctetl 
to  jjiocliici'  thcin  Ix'caiisr,  as  ho  said  in  liis  aflidavit,  "tlio  pioductimi  may, 
to  Ihii  l)(<.st  of  my  information  antl  belief,  tend  to  criminate  mo,'"  the  Court 
ordered  their  production. 

Tfoe  V.  Xoir  Yorl:  J'rfsx  nml  aiioHifr.  (1.H8:!)  To  L.  T.  Journal,  31. 
Tlin  proprietor  of  a  n<'wspapei-,  i^veu  where  he  admits  publication  of  an 
exact  copy  of  the  liliel,  cannot,  when  an  order  for  production  has  been 
made,  refuse  to  produi-e  the  manuseri])!  of  the  lilH>l,  either  on  tho  ground 
of  privilege  or  on  thi'  ground  that  its  i)rodii(ti()n  nn'ght  tend  to  incriminatd 
him,  if  the  Court  comes  to  the?  conclusion  that  lie  does  not  h. mostly  bclicvu 
tlwt  its  production  will  have  that  effi'il, 

Kvlh/  V.  Colhoun,  [1899]  2  Fr.  R.  199. 

Hut  see  Hope  v.  Uraxh,  |189T|  '1  (i.  Ji.    1H8  ;    Gd  L.  .T.  Q.  B. 
05:!  ;    }.5  \V.  1{.  659  ;    76  L.  T.  823. 
He  may,  however,  be  entitled  fo  cover  up  the  name  and  address  of  the 
writer. 

Ulanc  V.  liiirrnirs,  (|N9(i)   12  Times  L.  1?.   .'521. 

VroiJnrtii-in    and    Iii.i]H'rti(i)i. 

Taster  at  Chambers  may  at  any  stage  of  the  action  order  any 
to  produce  on  oath  any  material  document  in  his  possession 
or  power,  and  may  deal  witli  such  documents  when  produced  in 
such  manner  as  shall  appear  just.  (Order  XXXI.  r.  14.)  Under 
rule  18  of  the  same  Order,  the  Master  may  make  an  order  for  the 
inspection  of  any  document  in  such  place  and  in  such  manner  as  he 
may  think  fit,  provided  such  inspection  be  necessary  for  disposing 
fairly  of  the  action,  or  will  save  costs. 

No  such  application  is  necessary  in  the  case  of  documents  for 
which  no  privilege  is  claimed  ;  these  the  other  party  is  entitled  to 
Hispect  at  once.  As  to  documents  for  which  privilege  has  been 
claimed,  the  only  question,  as  a  rule,  on  such  an  application  is, 
whether  the  deponent  has  in  his  affidavit  said  enough  about  the 
document  to  entitle  him  to  refuse  production.  The  Court  will  not 
go  behind  the  oath  of  the  deponent,  unless  there  is  ground  for 
thinking  that  he  ha.s  misconceived  or  misrepresented  the  effect  of  a 


if 


i    I 


^ 


liH 


ri!i:r.\i;iyii  F<>n  rniM.. 


(bcument  for  which  he  has  fkime(i  privilege.  (Ilnhnis  v.  Opjioi- 
hniii,  -2(1  Ch.  1).  7-21;  ■)!{  L.  J.  Ch.  1118  ;  ;t-2  W.  U.  f,.-)  I ;  r.O  L.  T. 
7-2!l.)  'L'lm  ^^ilste^  may  himself  in  every  case  inspect  the  document 
if  lit;  thinks  lit.     (Order  XXXf.  r.  l!tA  (,2)  ;  Khniiatni  v.  Khrmnuti, 

IIh'.m;;  2  Ch.  H2(i ;  <;-)  l.  j.  Cii.  kso;  7')  L.  T.  21:5.) 

On  production  of  any  hook  or  docnnient  the  party  producing  may 
seal  or  cover  up  any  part  which  he  can  swear  is  not  material  to  any 
issue  in  the  action.  Jiraham  v.  Sutloii.  CiinJcu  .(■  (K.,  [lH'.t7 
1  Ch.  7t;i  ;  C.fi  L.  J.  Ch.  :J20  ;  70  L.  T.  :!()'.l.)  Tims  a  defendant 
who  had  been  ordered  to  produce  the  original  letter  containing  tlu! 
inforniation,  which  induced  him  to  write  the  lihel  sued  on,  was 
allowed  to  cover  up  the  address  and  signature  of  such  letter  when 
he  produced  it  for  inspection.  (Blaiir  v.  liiirnui.t,  (1H!K))  12  Times 
L.  It.  .521.)  It  is  not  a  legitimate  ground  for  seeking  discovery  that 
the  party  applying  wishes  to  get  at  the  name  of  the  originator  of 
the  charge  contained  in  the  lihel.     (//'.) 

In  a  proper  case  (<•.<!.,  where  one  party  denies  that  he  wrote  the 
liht'l  sued  on),  the  Master  will  order  the  plaintiff  to  permit  his 
opponent  to  take  photographic  or  facsimile  copies  of  it,  of  course  at 
h:'-  .'•n  exi)en8e.  {Ikin:;/  v.  I'l'iiihfitim,  11  C.  15.  X.  S.  C28 ;  J.nrix 
V.  Karl  0/ Lomlrxhorotinh',  [lh!»:J]  2  Q.  B.  191  ;  t)2  L.  .T.  Q.  B.  l.VJ  : 
Gi)  L.  T.  8.-)!}.  I 

Illiiittriiti(iH!<. 

"  Tlio  Kcnoral  pmclico  of  tho  jiidgrs  of  the  Coniuii>ti  Law  Courts  Iki>  lioin 
for  a  long  series  of  years  not  to  order  inspection"  of  tho  manuseiiiit  ni 
.■I  libel  wliich  has  been  printtnl  in  a  new.sjiaper,  "or  to  force  Ihc  ilefeiiiLiiil, 
to  discloso  who  gave  the  infornuition  on  whiih  tlio  libel  was  piibli>lieil," 
Hence,  save  in   exceptional  circumstances,   the;  Court  will   not  order  tin; 
iM'iiprietor  or  eilitor  of  tho  newspaper  to  piodiier  tl  ^  original  nlanu^c^i|>f . 
//o;)c  V.  nra.i7i,  11807]  2  Q.  15.    IHN  ;    (Hi  L.  .f.  Q.  1!.  Ujll  :     f, 
W.  R.  659  ;    70  L.  T.  y^3. 
If  ■■.■.1  oilier  for  produ(.'(ioii  is  made  (hi.'  naiiii-  and  addfe^s  of  '\v  IiiIit- 
Ulaiit  may  be  covered  up. 

Illnnc  V.    Iliirruir^^.  (INO(i)    II!  Tim--   L.   il.   5JI. 
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On  any  siiininons  for  directions  either  party  may  apply  to  the 
Master  for  leave  to  deliver  interrogatories  to  his  oiiponent,  and  for 
an  order  that  the  opponent  answer  them  within  ten  days,  or  within 
such  other  time  as  the  ^faster  may  think  lit  to  name.  (Order  XXXI. 
rr.  1,  S.)  Except  hy  consent  or  in  very  si)et;ial  circumsHnees,  such 
leava  will  not  he  given  hefore  the  J)efence  is  delivered.  The 
particular  interrogatories  proposed  to  he  delivered  must  he 
suhmitted  to  the  ^faster,  who  will  ii"ow  such  of  them  only  as  he 
considers  "necessary  either  for  disposing  fairly  of  the  cause  or 
matter  or  for  saving  costs."  (Order  XXXf.  r.  ±)  He  will  "  take 
into  account  any  offer,  which  may  he  made  hy  the  party  souglit  to 
he  interr.igated,  to  deliver  particulars,  or  to  make  admissions,  or  to 
produce  documents  relating  to  the  mattPr  in  question."  {Ih.  .•  and 
see  Cofhmiw  v.  Smith  uml  otlit'):i,  C.HO.j)  1-2  Times  L.  1{.  78.) 
^loreover,  the  party  interrogating  may  he  ordered,  before  delivering 
the  interrogatories  to  iiis  opponent,  to  pay  into  the  "  Security  for 
Costs  Account."  to  abide  further  order,  a  sum  of  money  fixed  by  the 
Master,  usually  not  less  than  r,l. 

The  function  of  interrogatories  is  to  obtain  admis^^lns  that  will 
support  the  case  of  the  party  interrogating,  or  destroy  the  case  of  his 
opponent.  They  are  directed  to  proof  of  the  matters  in  issue,  which 
matters  have  been  defined  by  the  particulars  of  the  various  allega- 
tions made  in  the  pleadings,  but  tliey  are  not  confined  to  the  facts 
alleged.  Interrogatories  must  be  directed  to  prove  facts  which  can 
fairly  be  said  to  be  material  to  enable  the  party  interrogating 
"  either  to  maintain  uis  own  case  or  to  destroy  the  case  of  his 
adversary."  (Per  Lord  Ksher,  M.U.,  in  Ilninrnxi/  v.  U'ri'iht  (\o.  2) 
■21  Q.  B.  J),  at  p.  117,  n.) 

Interrogatories  must  he  relevant  to  the  matters  in  issue.  If 
I'ul.lication  is  not  admitted  a  plaintifT  may  always  interrogate  a 
defendant  as  to  whether  he  did  not  si)eak  the  words  .set  out  in  the 
Statement  of  Claim,  "  or  word.s  to  that  effect."  (IhUqhUh  v. 
l.m-thn-,  [18!»1»J  2  q.  B.  590;  08  L.  J.  Q.  B.  !»-,6 ;  48  W.  li.  ;(7 ;  81 
L.  T.  IGl ;  and  see  Precedent  No.  (i4.)  Interrogatories  will  not  he 
allowed  which  are  directed  to  establishing  a  defence  not  raised  on 
the  pleadings.  (Ilbidlip  v.  Miuijhnl,  (1890)  G  Times  L.  K.  367.) 
If  particulars  under  any  plea  have  been  delivered  the  interrogatories 
must  be  confined  to  the  matters  stated  in  such  particulars.  (Vnrk. 
■■^Jmr  I'rovidntt  < :,.  v.  Gilhert,  [1895]  2  Q.  B.  148  ;  04  L.  J.  Q.  B.  578  ; 
72  L.  T.  445  ;  Arni'hl  awl  Jhithr  v.  Hoftowlii/  and  nthers,  [1908]  2 
K.  B.  1,51 ;  77  L.  J.  K.  B.  584 ;  98  L.  T.  777  ^ 
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lUnstratiom. 

Wicro  a  (Irfrniliint  has  ploatled  justification  li  :  may  intnrogalr  an  t<. 
facts  iioccssary  to  support  his  plea. 

Marriott  v.  Chamberlain,  (1886)   IT  Q.  B.  D.   154  ;    55  L.  J. 
Q.  B.  US  ;    34  W.  R.  TS.I  ;    54  L.  T.  714. 
An<l  whrro  a  dofondant  has  ploado<l  in  tho  form  of  Precedent  No.  26 
li.)  n'ay  interrogate  as  to  tho  truth  af  tho  facts  on  whijh  his  comment  is 
hased  with  a  view  to  proving  that  the  comment  i.^  fair. 

Pcto)  Walker  <C  Son,  Lid.  v.  Hodgnon,  [1909]  1  K.  B.  239  ;    78 
L.  J.  K.  B.  193  ;    99  L.  T.  902. 
A  jiliiintiff  may  interrflsate  a  defendant,  who  has  sot  up  a  plea  of  privi- 
\v'^>\  as  (o  facts  relied  on  as  creating  privilege. 

Barrait  v.  Ki-arm,  [1905]  1  K.  B.  504  ;    74  L.  J.  K.  B.  318  ; 
53  W.  n.  356  ;    92  L.  T.  255  ;    21  Times  L.  R.  212. 
Or  as  to  farts  from  which  an  inference  of  malice  may  be  drawn. 

Martin  and  nifo  v.  Trvntcrs  oj  British  Mnnntm  and  Thompson, 

(1894)  10  Times  L.R.  21.':. 

Thus,  in  an  action  for  slander  whrn^  privilege  is  pleaded,  tho  defendant 

may  bo  a-^ked  what  information  ho  liad  which  induced  him  to  believe  that 

the  words  weie  true,  or  what  steps  ho  li.ad  taken,  lief  ore  speaking  tho  words, 

to  a-scertain  whether  the\  were  true  or  not. 

Ktliott  V.  Garrrtt.  [19021  1  1^-  B.  870  ;    71  L.  J.  K.  B.  415  ; 
SOW.  R.  504  ;   80  L.  T.  441. 
And  if  the  words  were  not  publishinl  in  a  newspap<'r  ho  may  ask  from 
•whom  such  information  was  obtained. 

White  &  Co.  V.  Crnlil  Rrform  Atsoriation,  etc.,  Ltd.,  [1905]  1 
K.  B.  6.-,3  ;    74  L.  J.  IC.  B.  419  ;    .53  W.  R.  369  ;    92  L.  T. 
817  ;    21  Times  L.  R.  3;!7. 
Saiiiidi'rton   v.    Union    ron    Jladcrk.   (1905)    119   L.   T.   Jo.    :t:i 

(ir.  L.). 

But  if  such  interrogatory  is  not  put  bond  fide,  for  the  purposes  of  tlio 
action  but  to  enable  another  action  to  be  startctl  against  the  person  who 
gave  the  information,  it  will  be  disallowed. 

Kdmondson  v.  Birch  &  Co.,  Limitrd,  [1905]  2  K.  B.  523  ;    74 

L.  ,T.  K.  B.  777  ;    93  L.  T.  462  ;    21  Times  L.  R.  657. 

Whore   a  defence  of   fair  eonimont  is   pleaded  interrogatories  to  provo 

malice  are  .admissible   as  where  the  defence  is  ordinary  privilege,  but  a 

newspaper  in  tho  absence  of  special  circumstances  will  not  be  compellod  to 

disclose  tho  name  of  its  informant. 

Plymouth  Mutual  Co-oporalive  and  Industrial  Socioti/,  Limited 
V.  Tradem'  Publishing  Association,  Ltd.,  [1906]  1  K.  B.  403  ; 

75  L.  J.  K.  B.  259  ;    94  L.  T.  258  ;    22  Times  L.  R.  266. 
Lever  Brother.'!  v.  Associated  Xeiispapera,  [1907]  2  K.  B.  O^it)  ; 

76  L.  J.  K.  B.  1141  ;    97  L.  T.  530  ;    23  Times  L.  R    6->2  ; 
post,  p.   661. 

But  where  in  an  action  for  a  lib.'l  in  a  newspaper  a  defence  of  fair 
comment  wa.s  pleaded,  and  Uw  plaintiff  sought  to  ask  the  defendants  whether 
the  words  complained  of  were  based  on  information  obtained  from  th' 
game  source  as  an  earlier  and  laudatory  notice  of  the  plaintiff,  which  had 
appeared  in  the  same  newspaper,  ;;nd  whether  they  had  made  any  inquire  S 


IS'TKItlli)ii.\rnliii:s.  ,,,. 

as  to  tho  truth  of  tho  statements  in  .ud,  notice   Hi,.  ,„t,.,.r,  „  .     • 
di»allow.^  as  bein,  irrelevant  to  tho  i^^f!:^  \^u::X1^^:T ZZ 
being  neither  defamatory  nor  malicious. 

CaniU  V.   Dail,  Mail  I'„lAishi„„  C,,.  /,„,„, ,rf,  (,yo,)  o.,  L.  T. 

"Interrogatories  which  do  not  relate  to  any  matter.s  in  question 
•n  the  cause  or  niatter  shall  he  .leemed  irrelevant,  notuithindin- 
that  they  might  he  admissible  on  the  oral  cross  exananation  of  a 
witness.  (Order  XXXI.  r.l.)  Questions  merely  to  credit  cannot 
be  admm  ,  ered  as  mterrogatories.  (.l///,„«,,,  -,.  L„l.„url„;;;  :J 
Q.  B.  D.  65J .  4,  L.  J.  Ch.  819 ;  27  W.  I{.  12 ;  39  L.  T.  207  )  "  Wo 
hav-e  never  allowed  interrogatories  merely  as  to  the  credibility  of  a 

Tl  R  788T"'"'"    ^'''''  '^'"■"'"'■"'  ""■'■'  "'  ^"'"""■'"  '••■  '•■  ^•''""•■ 
Again    no  interrogatory  need  be  answere.l  which  is  not  i,ut  h,nn 

iLtL      !«r'''  t  '•''  P'"'""'  '''-•''°"'  '^"^  ^■'^''  '^  ^-'^'^vto  future 
ht.gat.on.    (/i/«,u- V.  yi«nv.«-.,  (1890)  12  Times  L.  12.  521 ;  Kdnonul- 

7n  ^"'3  L  T  i^'/'f  I '  ''••^- '''  =  "*  ^-  -^^  '^•^^-  ^'^  =  '' 

:  „.',  •  ^*''^-^     *'"''''  ''^  niterrogatory  would  be  oppres- 

T'i  n  1"'  ''  ^'"-  ""•  '■'■'■''''  '''>'"'-'"  -'«-'•'•"""".  ■'■'■.,  Ltd.,  1905] 
1  A.  13  at  p.  bo9);  and  so  is  any  interrogatory  which  puts  an 
undue  bi.,-den  on  the  party  interrogated.  (//,«^,„  v.  Uln,.,, 
L1910]  1  Ii.  B.  754.)  ■ 


Illustrations. 

^^^::^.  '"^  ^"'^'■^"^^'"^'^  - '-  ^^^'^-"^  '-^^  -  -  '--i"« 

JJanall  v.  A'earM-,,  [lyooj  1  K.  B.  at  p.  ,J1I 
\  here  a  pla.utiff  put  ou  the  defendanf^  words  a  defanrntorv  innuendo 
ho  wa.  not  alhnved  to  into;rogat«  tho  defeudant  as  to  wh,.,her  io  inle,     ' 
to  make  tho  miputation.  alleged  in  tho  innuendo 

Ilealon  v.  Oo/d>,.;.,,  [lUlOJ  1  K.  Ji.  751  ;    70  L    J    K    B    oil  • 
102  L.  T.  ^51  ;    2(i  Time„  L.  It.  3«;}.  '  ' 

-niio'ili^^^M  r"  '"■''"^  '^'"''^   "'"'""'•  ■*""••"  ^'-'•=-  '-''   not  been 

l^ankhur.t  v.  llamilto,,,  (188«)  o  ximes  L.  If.  (i8l> 

liio  pubhsher  of  a  newspaper  .uu«t  answer  tho  iuterrogatorv  :    "  Was  not 

tl  0  passage  «ot  out  in  paragraph  i  of  tho  Statement  of  Claim  u.te  d.^  to 

a  ply  to  tho  plaintiif  y  ••     ^,,  ,,  „^^j  ^„,  ^^^^.,^^  ^,^,^  far.L,    i     !>  , 

u  ^ot   «ay  to  whom  ;-  ■  ;    as,  if  tho  passage  did  not  apply  to  the  plain 

'il^i:""''*"'^  '"  "•'°'"  '^  '•^■''-■"•'^'  '^  ^--  -  '^"^  P--'t  actio:  is 

WiltoH  V.   Uiiyncll,  U  .   N.   J87o.  Jau 
O.L.8. 

U    U 
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So  a  defunduut  cannot  bo  asked,  "If  you  did  not  print  tho  libel,  did 
irC.  &  Co.,  or  some  other  and  what  hrm  print  it  ?  " 

PaHkhiir«t  V.  Wighton  &  Co.,  (1886)  2  Times  L.  K.  745. 

If  the  propiiotor  of  a  newspaper  acuepts  liability  for  a  libel  published 

in  his  paper,  ho  cannot  be  interrogated  as  to  tho  nauio  of  tho  writer  of 

the  libel,  or  lu  to  the  Kourees  of  his  information,  unles.s  tho  identity  of 

KUfh  write!  or  iiilormant  is  a  fact  material  to  somo  issue  raisi  !  in  tho  ea.se. 

J'tirncll  V.  Walter  ami  ano/l''  '    (1890)  24U.  H.  D.  i-lt  ;  5l»L.  .1. 

U.  B.  12o  ;    a«  W.  U.  270  ;    02  L.  T.  75. 
y/wiHos//  V.  WrUjhl  (No.  2),  (1888)  24  U-  U.  !>■  U5,  n.  ;    30 

W.  R.  «7'J. 
UilMion  V.  Kvaiis,  (1881))  23  Q.  B.  D.  384  ;    58  L.  J.  U-  B.  012  ; 

61  L.  T.  388. 
CiinjH  V.   Daily  Jlait  PiihliHliinr/  Co.,  Limileil,  (l'J04)  90  L.   1'. 

307. 
.VColla  V.  Jonr.1,  (1887)  4  Times  L.  H.   12. 
Muckcmic  V.  Sttinkopff.  (1890)  54  J.  P.  327  ;    0  Times  L.  1!. 

141. 
Plymouth  Mutual,  Ac.  Society,  Ltd.  v.  Traders'  Puhliahing  An-iu- 
elation.  Ltd.,  [1900]  1  K.  B.  403  ;    75  L.  J.  K.  B.  2.W  ;    :,\ 
W.  K.  319  ;    94  L.  T.  258  ;    22  Timi«  L.  U.  266. 

But  interrogatories  are  not,  like  pleadings,  confined  to  the  nrnterial 
facts  on  which  a  party  reUes  for  his  claim  or  defence  ;  they  may  be 
directed  to  tlie  facts  which  will  he  proved  at  the  trial  as  evidence  of 
those  material  facts.  Either  party  may  interrogate  as  to  any  link 
in  the  chain  of  proof  necessary  to  suhstantiate  his  case ;  the  question 
must  he  relevant  as  leading  up  to  a  matter  in  issue  in  tho  action. 
Thus,  if  the  defendant  has  denied  that  he  wrote  the  lihel,  he  maybe 
asked  whether  other  documents  produced  to  him  are  not  in  his  hand- 
writing, though  such  other  documents  have  nothing  to  do  with  the 
case,  but  will  only  he  used  for  comparison  with  the  libel.  (■Inue^x. 
lUehiiitls,  15  (}.  15.  U  l:t!t.)  So,  too,  a  defendant  who  has  justilied 
may  interrogate  as  to  any  fact  which  will  help  him  to  prove  lii.s 
particulars  of  justilication.  {Murriott  v.  Cliambcrlain,  17  Q.  15.  H. 
ir.l :  5.-.  L.  J.  Q.  13.  118  ;  31  W.  R.  783 ;  54  L.  T.  714 ;  and  see  ant,; 
p.  G.-.l.) 

Inteirogfttories  addressed  to  matters  which  are  relevant  only  in 
aggiavation  or  diminution  of  damages  are  not  encouraged.  {ILnti'ii  v. 
(iohtnrn,  [1910]  1  K.  B.  751 ;  7!)  L.  J.  K.  B.  541;  102  L.  T.  451.) 
But  in  some  cases  such  interrogatories  are  clearly  admissible.  Thus, 
where  the  defendant  has  delivered  a  notice  in  mitigation  of  damages 
under  Order  XXXVl.  r.  37,  he  is  entitled  to  administer  interroga- 
tories to  the  plaintiff  as  to  the  matters  referred  to  therein  (Seai/c  v. 
Kemj,  .t  Co.,  [I8lt2j  2  (j.  B.  319 ;  Gl  L.  J.  g.  B.  515  ;  GO  L.  T.  5HII); 
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and  we  presume  that  the  plaintiff  luay  also  interrogate  the  defendant 
on  such  matters,  though  not  perhaps  with  the  same  Uiinuteness 
Agam,  smeo  sect.  15  of  the  Law  of  Libel  Amendment  Act,  Ihhh (,<„/," 
j).  397),  It  IS  material  on  the  .lueation  of  the  amouri  of  .iania-es  to 
inquire  whether  the  plaintiff  has  brought  other  acMo.is  for  the"same 
libel.  Hence,  it  is  submitted,  that  interrogatories  as  to  such  other 
actions  are  now  admissible. 


mmtratiiux. 

A  i.Iainti«  i.  ..„titl...l  t.,  obtain  aa  a„p,oxi,Mato  .stat..,u,.„t  iu  .uu.ul  nun- 
...1.  of  tho  circulation  of  an  ob.cuo  n..vs,,apor  in  wind,  a  lib.  1 
aW)eaioJ.  Jjut  in  tlio  caso  of  Tho  TimvH  or  anv  ntl,.,r  I  .  r  , 
newspaper,  such  an  in,o.ro,atory  wouKl  b^  ^.n"  1  u'n  ,  "n''".  ^""  " 
nou..  n  the  ca.0  of  any  woll-knowa  and  ^^^^'::::^::t;:X. 
m  London  or  tho  provinces,  a.i  answer   that  "a  eoMsider/blo  ,  ,,       r     f 

>X!JS:is^:^:r  - = • -■  .."""u;:;;j';j: 

'TS'i^\ « w.T«';'r':i'K  =,!',  "^ ' '» ■■  '-■  <■■  '^ 

James  a,ul  othcrn  v.  Can-  a„d  ,.lh,r,.  (|8-J0)  7  Times  X     U     I 
«u>nncjy^  Uyif,,..  (IM)I)  Gl  L.  J.  (J.  Ji.   ,  ,J  ;     i.,  W    U     ,:   '. 
Oi>  L.   T.    ,ot  ;     8  •rii,i,.s  L.   l;     !)(j  "•  It.    i.i  , 

Overrulingr  on  thi.s  point,  /'„,„,/;  v.  iralhr.  (imo)  "1  O    1(    1. 

Prior  to  th^  pa...ins  of  the  Law  of  Libel  Am  "iubnent"  \ef  .k««  • 
tcrrogatorios  were  disallowed  which  a-skod  tho  l-lIiS  ^-piti  at'o^ 
suras  already  recovered  by  him  in  other  a.tions  in  n.„,  f  %^'  .""'"'^  f 
lications  of  tho  same  libei:  15ut  ..ow  sueh  in  e  n."  /  '  1 ,"'  '"'  P""^' 
mitted.  bo  admissible  under  sect.  0  oftlt  Act  "  """  """''''  '^  '^  ^l^- 
rucAer  v.  latcsoii,  (1880)  2  Tim.s  L.  1{.  593 

'Hie  party  interrogating  may  put  his  whole  case  to  his  opponent 
f  he  thinks  fit  t^iough  It  IS  not  always  wise  to  do  so  ;  he  ,uTS 
^-.rroga  e  m  full  detail  as  to  matters  common  to  the  case  of  both 
parties  ;  but  he  is  not  entitled  to  obtain  more  than  an  outline  of  hi 
opponents  case  He  cannot  compel  Ms  adversary  to  disclose  te 
evKlence  by  which  he  proposes  to  fove  the  facts  on  whi  h  lie 
niteuds  to  rely  at  the  trial.  (Len  Brothn,  y.  Is.,.,.-,,w  -  j 
m>os,  [1,07]  2  K.  B.  ,-2,;  76  L.  J.  K.  B.  lUl  ^7  L  T'^oi 
He  cannot  claim  to  "  see  his  opponent's  brief,"  or  ask  him  to'name 
>e  witnesses  whom  he  means  to  call  at  the  trial.      Th     Zy 

■"o.j     inoiigii  It  iie  IS  in  other  respects 

u  u  2 
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entitled  to  certain  information,  he  will  not  be  debarred  from  it 
merely  because  supplying  it  will  necessarily  disclose  th'  names  of 
persons  whom  the  pnrty  interrogtvted  may  hereafter  wish  to  cull 
as  his  witnesses,  or  otherwise  give  some  clue  to  I'i"  evidence. 
(Marriott  V.  Chamberlain,  17  Q.  B.  l).  151;  55  L.  J.  Q.  B.  448;  81 
W.  R.  783  ;  54  L.  T. 714 ;  Uinh  v.  Mather,  22 Ch.  I >.  (i2y ;  52  L.  J. 
Ch.  292 ;  31  W.  R.  3112  ;  M'VoUa  v.  Jones,  (1887)  4  Times  L.  R.  12 ; 
A»huorth  V.  lioherta,  45  Ch.  D.  (523 ;  00  L.  J.  Ch.  27 ;  39  W .  R.  170 ; 
63  L.  T.  1«0.) 

Ulustrationt. 

Ill  oil  action  of  slunJer,  whoro  tlif  iloft-iue  roiisisted  of  a  denial  of  piili- 
licatiun,  the  pluiutilt  was  allowiil  to  ask  tho  dilViidaut  wlu'thur  ho  did  nut 
upouk  tho  words,  or  words  to  that  effect,  and  wliether  they  were  not  spoken 
in  tlio  presence  of  persons  named  in  tlio  plaintiff's  particulars  and  otliirs 
III'  any  and  whie'-.  of  them. 

Dalgliiih  v.   I.owlhvr,   1 1809]   '1  (1.   15.   5U0  ;    08  L.   J.   ti.   11, 

UoO;    48  AV.  H.  ;I7  ;    81  L.  T.  101. 
RussvU  V.  Stubbs,  (t'J08)  bX  Sol.  .)().  580. 
Where  the  defendant   was  sued  fur  puldishinff  an  anonymous  lett<r  to 
r.  of  which  publication  was  denied,  the  j)laintifr  was  allowed  to  ask  the 
defendant  whether  lie  did  not  on  or  about  the  date  alleged,  or  at  soino 
other  and  what  date,  write  and  send,  or  cause  to  bu  sent  to  P.,  a  letter 
of  which  a  cojiy,  in  tho  terms  allegetl,  was  annexe*!  to  tho  interrogatory. 
Junes  V.  Kiduinh.  (1883)  13  Q.  B.  D.  439  ;    1  Times  L.  K.  000. 
A  party  cannot  bo  asked  to  givo  tho  names  of  those  who  were  present 
when  any  material  act  was  done.     This  would  bo  asking  him  to  numo  his 
witnesses. 

Eade  v.  Jacobs,  (1877)  3  K.x.  I).   333;    47  L.  J.  E.x.  7t  ;    liti 

W.  K.  i59  ;    37  L.  T.  621. 
Johns  V.  James,  (1870)  13  Ch.  D.  370. 
Ashliy  V.   Toylor,  (1877)   37   L.   T.   322  ;     (0.   A.)   (1878)  3S 

L.  T.  44. 
White  &  Co.  V.  Credit  Reform  Association,  dc,  Ltd.,  [liM).J|  1 
K.  B.  053  ;    74  L.  J.  K.  U.  410  ;    53  W.  K.  300  ;    02  L.  T. 
817  ;    21  Times  L.  R.  337. 
Where   tho  defendant  is  entitled  to  ('ertain   information   because  it  ii 
matt^rial   to   his  case   upon   a  plea  of  justification,   tho   plaintiff   will   be 
ordered  to  givo  such  information  in  answer  to  interrogatories  although  he 
will  thus  bo  compelletl  to  discloso  tho  names  of  persons  whom  lie  intends 
to  call  as  witnesses. 

Marriott  v.   Chnml)vrtain.  (1880)   17  Q.  B.   D.   154  ;     55  L.  J. 

Q.  B.  448  ;    34  W.  K.  783  ,    54  L.  T.  714. 
And  see  Birch  v.  Slather.  (1883)  22  Ch.  D.  020  ;    52  L.  J.  Ch. 

292  ;   31  W.  1{.  302. 
M'tJolla  V.  Jones,  (1887)  4  Times  L.  R.  12. 

J»hir<Hh    V.    Itul„rt«,    (1800)  45  Ch.  D.  023  ;    00  L.  .1.  f'li.  27; 
39  W.  U.  170  ;    03  L.  T.  160. 
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But  whorP  a  dnfomlnnt  has  ploa<l.Hl  fair  rommont  an.i  tho  plaintiff  ha4 
joincMl  issuo  thoroon,  tho  d.-fcndant  will  not  l.n  allow.-.!  to  -'minister  to 
tlio  plaintiff  an  intorroffatory  in  fh.<  f.)llowing  form:  1),.  n.,„  i„t„n<l  to 
Mt  up  that  tho  <l.^f.>n.lnnt,  in  puMisliin!,'  tho  wopIh  rom,.'.;.,wl  nf,  wa* 
a.tiiat«l  by  pxpn-si  malic,  t.iwar.ln  tho  pliii.ifijf  ;-  If  vra,  stato  ^rn-'r-illv 
tho  facts  and  circumHtaM...«  on  whi.h  th.-  plaintiff  rclios  as  showinir  a.tual 
malice. 

Lpit  Brnthprn  v.  .tnnoriatnl  Srwupnpir*.  |1!)07|  o  j^    ](    (;.i„  . 
lo  L.  .T.  K.  Jl.  nil;    97  \..  T.  .5:10  ;    •.>:!  Timo.  L.  It.  O.W."    ' 
Ovorriiling  Cnnprr  v.  /Ilm-/.m;n;  (l«N(;)  J  Timos  L.  T{.  Tm. 

But  even  in  interrogating  as  to  his  own  cnse,  the  questions  asked 
must  not  be  "fishing,"  that  is.  they  must  refer  to  some  definite  and 
existing  state  of  circumstances,  not  Iw  put  merely  in  the  hope  of 
discovering  something  wliich  may  help  the  party  interrogating  to 
make  out  »nme  case.    They  must  he  confined  to  matters  which  there 
is  good  ground  for  believing  to  have  occurred.     "  The  moment  it 
appears  that  questio'ts  are  asked  and  answers  insisted  upon  in  order 
to  enable  the  party  to   eo  if  he  can  find  a  -lase,  either  of  complaint 
or  defence,  of  which  at  present  he  knows  nothing,  and  which  will 
be  a  different  case  from  that  which  he  now  makes,  the  rule  against 
'fishing'  interrogatories  applies."      (Per  Lord  Esher,   M.H     in 
IIe,n,cm,  V.   ]frH,ht  (No.  2),  21  Q.  B.  D.  at  p.  448,  n. ;  and  see 
IhhlHsh  V.  LoHtlici;  [1899]  2  Q.  B.  r>00  ■  (\H  L.  J.  Q.  B.  9r,(i ;  48 
W.  It.  37  ;  81  L.  T.  1(51.)     "  Fisning  "  interrogatories  are  especially 
objectionable  when  their  object  is  to  get  at  something  or  other  to 
support  a  plea  of  justification,     {(hmrh'ij  v.  VUmooll,  L  R  8  C   P 
362;  42  L.  3.  C.  P.  121  ;  21  W.  R.  f.83 ;  28  L.  T.  598;  lh,rhanan 
v.  Taylor,  W.  N.  1876,  p.  73.) 

lUHStratioim. 

Whcro  tho  plainlitf  w,us  ihar-...l  with  havin-  us.^.I  .■..il;,in  l,la>pl,r.ni.ni3 
phra^^os  .nt..rrosatori...s  wro  disall.nv...!  as  "  fishinir.-  th.-  ..t.j.rt   .4  win.  h 
wnsto  sliow  tli.it  if  pluintiir  ha.l  not  sai.I  what  )w  wn-  .hui-o.i  with  savin-, 
>till  ho  ha.I  on  othor  <woa,Mons  sai.I  sonwthinR  viry  niiirh  lik.'  W. 
I'linkhinst  v.   Ilumillo,,,  (18H(i)  2  Tim.v  L.   Ii.  fisj 

A  ,U.f..mlant  who  has  jnstifi.Kl  wilhoui  givini:  s„lli,i,.„t,  pa'.ti.  Ml;,rs  will 
not  bo  allowed  to  use  disoovory  a.s  a  moans  of  fishin-  out  aiu(..,  ials  „, 
support  of  his  ploa. 

Arnold  and  Butler  v.  Bnllomlri/,  flOOft]  2  K.  15.  l")!  •    77  L    .J 
IC.  I?.  584  ;    98  L.  T.  777  :    2!  Tim.^s  L.  1}.  Mr,. 

Interrogatc.Ijs  are  not  allowed  a.s  to  the  contents  of  written 
documents,  unless  it  is  first  proved  or  admitted  that  such  documents 
have  been  lost  or  destroyed.     (Stan  v.  Talmr,  31  L.  T.  444 ;  Fi7,-- 
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fli'hoii  V.  (h:',r,  \t.  R.  !»  C.  1,.  2!) I  ;  Ihilriimph-  v.  LtnUe,  8  Q.  P.  D. 
5  ;  r.l  L.  J.  Q.  H.  (ll  ;  :Jn  W.  11.  lO'. ;  {:,  L.  T.  ITS.)  Nor  can  either 
pnrty  iis  a  rulf  lie  iiskt'il  as  to  liis  liiiving  reecivwl  or  parted  with  it 
piirticuliir  docmnuiit ;  uh  ho  cnn  always  ba  culled  on  to  make  an 
alVidavit  of  docnnicntn.  (Hull  v.  Tnniniii,  -iJ)  (.'li.  I>.  !K)7  ;  ni  I,.  J. 
.)/..(/(«  V.  Kiliranh,  1.'  App.  CaH.  !»0!> ;  «"i() 


Cli.  717 


L.  T.  .IHC, 


r,.  J.  Q.  IJ.  'I'M :  (>!)  L.  T.  -iii.)  JJiit  an  iipi)lication  can  lio  made  on 
alhdiivit  to  tlie  ^f  iister  for  an  order  rcipiirinf,'  the  "  other  party  to 
state  by  aftiilavit  wlietlicr  any  one  or  more  .sptieitic  docunients,  to  ho 
Bpeciiiod  in  the  application,  in  or  are,  or  has  or  have  at  any  time 
Iw'en,  in  hin  possession  or  power,  and,  if  not  then  in  his  possession, 
when  he  parted  with  the  same,  iinJ  wliitl  has  become  thereof." 
(Order  XXXI.  r.  1!)a  (U)  ;  see  ,iiil,:  p.  »)4!».) 


IlliittratimiH. 

A  patty  who  liai  iii.uli!  an  alliiluvit  of  liocumnits  cannot  bo  intcrrogatcl 
as  to  (li)ciiiiiints  iilli"_'i'(l  to  l)o  in  his  pos.si'saion  unless  either  upon  tlie  face 
of  till-  aHi<I:ivit  it-ilf,  or  of  tin;  docunicntfl  roiVrreJ  to  in  it,  or  in  his 
phiylitij;,  (hire;  is  womitliin!^  wiiicli  affords  a  presumption  that  ho  has  in 
l;is  possession  other  relevant  doeunients  liesides  tliose  wlioso  possession  'lO 
has  admitted. 

Jl,il!  V.  Truman,  (IBM.'))  20  Cli.  D.  HOT  ;    51  L.  J.  Ch.  717  ;    .•.:; 
I;.  T.  586. 
And  if  in  .an  allid.ivit  of  documents  piivih'^je  lias  heen  dainied,  the  paity 
Miiikinij  sueh  allid.ivit  eiinnol  l>e  intiTregated  as  to  any  of  tlio  privili'^'e^l 
diieiiments. 

,l/.o)/s  V.  K.lirnrd^.  (1890)   l.".  .\pp.  fas.  300  ;    GO  L.  J.  Q.  li. 
202  ;    63  L.  T.  26. 

Questions  which  tend  to  ciiininate  may  certninly  be  asked,  unless 
they  are  either  irrelevant  or  "  fishinf;,"  though  the  party  interro- 
gated is  not  bound  t<>  answer  them.  (/'<'*i/,  p.  <)(')").)  Thiit  the 
interrcgatorics  will  ti  nil  to  criminate  others  is  no  ol)joetion,  if  they 
be  jiut  Ijiiii'i  li'li-  for  tlie  ])urpiTsesof  the  present  action.  {MW^vjux- 
(hilr  V.  /;.//  ami  (iih.thrr,  \V.  N.  187(i,  p.  :il». )  That  to  answer  llnin 
would  ex])ose  the  I'lrty  interrogated,  or  third  persons,  Vt  civil 
actions,  was  never  an  oltjection.  (Tfth-ij  v.  Kaston,  '25  L.  J.  ('.  !'• 
293.) 

Aiixirrin  III  hitirroiiatori'». 

The  ai'.-'.vers  niu.st  l.'e  carefully  drawn.  The  party  interrnaateil 
may  answer  guardedly,  and  nialxc  qualified  admissions  only,  so  long 
as  both  the  admission  and  the  qualification  are  clear  and  delinite. 
{Mtilone  V.  FHxijemUl,  18  L.  R.  Ir.  187.)     He  may  answer  "  Yen" 
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or  "  No"  simply,  ro  long  as  it  is  clmr  how  much  he  thus  n<lniitn 
or  (leniea.     It  is  generally  wise  to  angwcr  the  interroRatory  by 
following  the  exact  words  nnd  denying  or  ndmitting  each  part  of  it 
specifically,  as  in  this  way  the  party  interrogating  in  prevented  from 
applying  for  further  and  better  answers.     It  is  ,,uitn  a.huissible  to 
Hftv.  "  I  do  not  know."  where  the  matter  is  cieailv  not  within  the 
.leiwnenfH  own  knowledge  or  that  of  bin  servants.     He  is  n..t  bound 
to  procnre  information,  for  the  puriwso  of  answering,  from  others 
who  are  not  his  servants  or  agents.    (Per  D.ett,  J.,  in  I'hillhin  v 
lloinh,  L.  K  7  C.  P.  287 :  Fi.hl  v.  /;,■»/»,•//.  riHH.-,)  2  Times  L.  II  !>l' 
122.)     The  following  answer  was  held  HulHoient  in  Ih,ln',m,,U  x 
LfiUe  (8  Q.  «.  D.  f, ;  .51  L.  .J.  Q.  R.  ,Ji .  :„)  w.  R.  10.'. ;  4,-.  L.  t" 
178)  :  "  I  kept  no  copy  and  have  no  copy  of  the  said  letter  and  I 
am  nnable  to  recollect  with  exactness  what  the  statements  contained 
therein  were."     If,  however,  the  interrogatories  are  addressed  to 
matters  which  are  within  the  knowledge  of  bis  agents  or  servants 
and  such  knowledge  was  acquired  by  tbein  in  tlieordii.arvcourHoof 
their  employment  as  his  agents  or  servants,  tlien  "  tbeirknowledgo 
18  his  knowledge  and  he  is  bound  to  answer  in  respect  of  that  " 
(Hoh-hm-,  VaiKjhaii  ,(■  Co.  \:  I'i^hn  „ii<l  nllur^,  10  O   B   D    Ml     v> 
L.  J.  (^  R.  12;  :U  W.  R.  2:jr. ;  47  L.  T.  724;  /^M,„n\-  shn'S 
Wyuv  Unwi,  Rail,  uu,!  Caiiaf  („.,  2  J  Ch.  I).  110-  r,:)  L    F  Cli   'V?  • 
:(2  W.  R.  117 ;  48  L.  T.  902 :  //,///  v.  A.  .(■  .V.  Fl".  I!.,ll.  < ;',.,  u.-j  l"t.' 
8IH.)    And  if  he  is  answering  as  the  proper  oftieer  of  a  corporation 
he  must  make  all  necessary  inquiries  of  the  servants  or  agents  of 
the  corporation,  but  he  is  not  bound  to  disclose  information  acquired 
by  himself  or  by  such  servants  or  agents  otherwise  than  in  the 
capacity  of  agents  of  the  corporation.     ( W.'hharh,  ,(V.  v    \,;i-  Sun 
ll'lht  ■  ,..,  [1<)00]  2  Ch.  1 ;  (-.9  L.  J.  Ch.  .Vlfi ;  48  W.  I!.  V.i.^':  m  L.  T. 
08.)     "Agents"  includes  bankers  or  solicitors.     (AUintt  \   Smitli 
1 1895]  2  Ch.  Ill  ;  (54  L.  J.  Ch.  (584  ;  43  W.  R.  ",97  ;  72  L.  T.  789.) ' 
Anv  objection  to  answering  an  interrogatory  can  be  taken  in  the 
affidavit  in  answer.     (Order  XXXI.  r.  fi.)     Thus,  either  party  may 
object  that  a  question  is  irrelevant  or  "  fishing,"  or  not  put  hma  tide 
for  the  purposes  of  this  action.     He  may  also  object  to  name  his 
witnesses  or  set  out  the  evidence  by  which  he  hopes  to  prove  his 
case.     (But  see  ante,  p.  659,  and  cases  there  cited.)    Or  be  may 
decline  to  state  the  contents  of  a  written  document,  the  document 
when  pr-.^lnced  bcir.g  the  best  evidence  of  its  own  contents.     In 
some  cases  professional  privilege  can  be  claimed  as  a  ^rround  for 
refusing  to  answer.    Thus,  if  the  person  interrogated  be  a  solicitor 
It  IS  sufficient  for  him  to  state  "  I  have  no  personal  knowledge  of 


ti 


\ 


(>(;i 


I'RKPJniXil    FOn   TPIAL. 


the  matters  referred  to  in  this  interrogatory,  and  the  only  informa- 
tion and  belief  that  I  have  received  or  have  respecting  any  of  such 
matters  lias  been  derived  from  and  is  founded  on  information  of  a 
conlidential  character  procured  by  me  as  solicitor  of  the  said  C,  and 
not  otherwise,  for  the  purpose  of  litigation  between  the  plaintiff  and 
the  said  C,  either  pending  or  threatened  by  the  plaintiff.  I  claim 
to  1)6  privileged  from  answering  this  interrogatory  further."  {Proctor 
V.  Smih'x,  55  L.  J.  Q.  li.  1(57,  rrll.)  Similarly,  a  client  may  refuse 
to  disclose  information  which  he  only  obtained  from  his  solicitor 
since  action  and  which  was  the  result  of  inquiries  instituted  by  the 
solicitor  for  the  purposes  of  the  litigation  {Procter  v.  Itaih'g  awl 
another,  (188(i)  8  Times  L.  1{.  'i-iU ;  Li/ell  v.  Kennedii  (No.  2),  !) 
App.  Cas.  81 ;  53  L.  .T.  Ch.  44!) ;  3-i  W.  R.  497 ;  50  L.  T.  277) ; 
unless  such  information  could  not  possibly  be  the  subject  of  a  confi- 
dential communication  between  solicitor  and  client.  {Foahex  v. 
Wehh,  28  Ch.  P.  287 ;  54  L.  J.  Ch.  262 ;  33  W.  R.  249 ;  51  L.  T. 
(524  ;  U'iUiavix  v.  Qiiehrada,  ,(V.,  ( ■,>.,  [1895]  2  Ch.  751 ;  44  W.  R.  76 ; 

73  L.  T.  397.)  A  defendant  when  interrogated  as  to  publication  on 
a  privileged  occasion  Tuay  object  to  answer  on  the  ground  that  the 
occasion  is  absolutely  privileced,  but  not  on  the  ground  that  he  did 
not  publish  the  words,     {llarralt  v.  Kearns,  [1905]  1  K.  B.  504 ; 

74  L.  J.  K.  li.  318 ;  53  W.  H.  356  ;  92  L.  T.  255.) 

Again,  the  party  interrogated  may  object  to  all  or  any  of  a  set  of 
interrogatories  on  the  ground  that  they  have  been  exhibited  un- 
reasonably or  vexatiously,  or  that  they  are  prolix,  oppressive, 
unnecessary,  or  scandalous.  IJut  both  the  phrases  "  unreasonablf 
or  vexatious  "'  and  "  scandalous  "  have  special  meanings.  Masters 
at  Chambers,  following  the  iliitiim  of  Pollock,  ]?.,  in  Ga/i  v.  Lalmii- 
rlirre  (i  Q.  R.  D.  207),  construe  "  unreasonable  or  vexatious  "  as 
referring  to  the  time  or  stage  in  the  cause  at  which  they  are 
exhibited  ;  in  short,  that  they  are  "  premature."  (See  Mercier  v. 
Cotton,  1  Q.R.I).  442;  46  L.  J.  Q.  R.  184;  24  W.  R.  566;  :!•"» 
L.  T.  79.)  A  "  scandalous  "  interrogatory  may  bo  defined  as  an 
insulting  or  degrading  question,  which  is  irrelevant  or  impertinent 
to  the  matters  in  issue.  "  Certainly  nothing  can  be  scandalous 
which  is  relevant."  (Per  Cotton,  L..T.,  in  Fisher  v.  Oireii,  8  Cii.  !>. 
(i53.)  "  The  mere  fact  that  these  matters  state  a  scandalous  fact 
does  not  make  them  scandalous."  (Per  Rrett,  L..!.,  in  Milliiniloii  v. 
Lorinij,  0  Q.  15.  1).  at  p.  196.)  Questions  which  tend  to  criminate 
are  not  ticaudaloiis,  unless  lliey  are  also  either  irielevant  or 
"  fishing."  {AUh»xe)i  v.  Luhmiehere,  3  ().  R.  I).  654  :  47  ''i.  J.  Ch. 
819  ;  27  \V.  R.  12  ;  39  L.  T.  207.) 
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Another  objection  that  may  be  taken  is  that  to  answer  the 
interrogatory  would  tend  to  criminate  the  deponent.  This  objec- 
tion mu»t  be  taken  on  oath  in  the  answer.  (Fixher  v.  Owen,  8  Ch.  D. 
645 ;  47  L.  J.  Ch.  477,  681 ;  26  W.  R.  417,  581 ;  38  L.  T.  252, 
577;  AUhiisen  v.  Lahouchere,  supra  ;  National  Aesnciation  of  Opera- 
tive Plasterers  v.  Smithies,  [11)06]  A.  C.  434 ;  75  L.  J.  K.  B.  861 ; 
95  L.  T.  71.)  The  only  case  to  the  contrary  since  the  Judicature 
Act  came  into  operation  (Atherlei/  v.  Uarrey,  2  Q.  B.  I).  524;  46 
L.  J.  Q.  B.  518 ;  25  W.  R.  727 ;  36  L.  T.  551)  was  decided  under  a 
miFappr=!liension  of  the  previous  practice  in  Equity,  as  has  been 
frequently  pointed  out  by  learned  judges,  and  is  admittedly  bad 
law.  (See  the  remarks  of  Cotton,  L.J.,  8  Ch.  D.  at  p.  654.)  And 
the  objection  must  be  stated  in  clear  and  unequivocal  language. 
In  lAimh  V.  Minister  (10  Q.  B.  D.  110 ;  52  L.  J.  Q.  B.  46 ;  31  W.  R. 
117 ;  47  L.  T.  442),  it  was  held  sufficient  for  the  defendant  to  state 
on  oath,  "I  decline  to  answer  all  the  interrogatories  upon  the 
ground  that  my  answer  to  them  might  tend  to  criminate  me." 
And  see  Jones  v.  Riehards,  15  Q.  B.  D.  439 ;  II.  v.  Slaiiey,  5  C.  &  P. 
213,  and  the  cases  cited  under  "  Discovery  of  Documents,"  ante, 
p.  652. 

To  publish  a  libel  is  a  crime.  Hence,  to  ask  whether  the  defen- 
dant had  any  share  in  writing,  printing,  or  composing  the  alleged 
libel,  or  was  the  editor  of  the  newspaper  at  the  date  of  publication, 
has  a  direct  tendency  to  criiuiuate  him ;  and  he  may  therefore 
refuse  to  answer  such  questions,  although  there  is  not  the  faintest 
prospect  in  reality  of  any  criminal  proceedings  being  taken  against 
liim.  And  this  answer  (except  in  one  case)  is  conclusive ;  it  is  idle 
for  the  party  interrogating  to  argue  that  he  does  not  see  how  the 
question  can  possibly  criminate  the  deponent,  if  the  deponent 
swears  positively  that  it  will. 

But  by  statute  an  exception  has  been  created.  Sect.  19  of  the 
6  &  7  Will.  IV.  c.  76,  was  re-enacted  by  the  32  &  33  Vict.  c.  24, 
sched.  2,  while  other  sections  were  repealed  by  sched.  1.  It  there- 
fore remains  in  force,  though  subsequently  the  whole  original  Act 
was  repealed  by  the  33  &  34  Vict.  c.  99.  It  runs  as  follows :  "  If 
any  person  shall  file  any  bill  in  any  Court  for  the  discovery  of  the 
name  of  any  person  concerned  as  printer,  publisher,  or  proprietor 
of  any  newspaper,  or  of  any  matters  relative  to  the  printing  or 
publishing  of  any  newspaper,  in  order  the  more  effectually  to  bring 
or  cany  on  any  suit  or  action  for  damages  alleged  to  have  been 
sustained  by  reason  of  any  slanderous  or  libellous  matter  contained 
in  any  such  newspaper   respecting  such  person,  it  shall  not  be 
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lawful  for  the  defendant  to  plead  or  demur  to  such  bill,  but  such 
defendant  shall  be  compellable  to  make  the  discovery  required ; 
provided  always,  that  such  discovery  shall  not  be  made  use  of  as 
evidence  or  otherwise  in  any  proceeding  against  the  defendant, 
save  only  in  that  proceeding  for  which  the  discovery  is  made." 
Before  the  Judicature  Act  it  was  held  that  this  section  was  confined 
to  a  bill  for  discovery  in  Equity,  and  was  not  incorporated  by  the 
C.  L.  P.  Act,  1854,  so  as  to  apply  to  interrogatories  at  Common 
Law.  It  followed  that  if  the  defendant  answered  such  interro- 
gatories his  answers  could  have  been  used  against  him  in  a  criminal 
proceeding.  The  Court  therefore  refused  to  order  the  defendant 
to  give  the  required  information,  he  having  objected  on  oath  to 
answer  the  interrogatories,  and  this  although  by  going  into  Equity 
the  plaintiff  could  have  compelled  the  defendant  to  answer.  (Bonden 
V.  Allen,  89  L.  J.  C.  P.  217 ;  18  W.  R.  695 ;  22  L.  T.  342.) 

Hence,  till  1875,  a  plaintiff  was  compelled  to  file  a  bill  for 
discovery  in  Equity  to  obtain  this  information,  a  cumbrous  and 
expensive  proceeding.  There  is  only  one  instance  reported  in 
which  a  plaintiff  availed  himself  of  the  privilege.  {Dixon  v.  Enoch, 
L.  R.  13  Eq.  394  ;  41  L.  J.  Ch.  231 ;  20  W.  R.  359  ;  26  L.  T.  127.) 
But  directly  the  Judicature  Act  came  into  operation  every  Division 
of  the  High  Court  of  Justice  was  empowered  to  grant  all  equitable 
remedies,  and  to  exercise  all  powers  formerly  possessed  by  the  Court 
of  Chancery,  with  the  especial  object  of  avoiding  all  circuity  and 
multiplicity  of  legal  proceedings.  Hence,  as  early  as  November  7tli, 
1875,  Lush,  J.,  in  liamsden  v.  Brearley  (33  L.  T.  322 ;  W.  N.  1875, 
p.  199),  decided  that  the  following  interrogatory  was  allowable  and 
must  be  answered  :  "  Were  yon,  on  the  22nd  of  November,  1874, 
the  printer  or  publisher,  or  both,  of  the  Standard  newspaper'.' " 
And  his  lordship  decided  that  the  protection  accorded  by  the  con- 
cluding proviso  of  sect.  19  of  6  &  7  Will.  IV.  c.  76,  would  attach  to 
the  defendant's  answers,  so  that  they  could  not  be  used  against 
him  in  any  other  proceeding.  To  answer  such  an  interrogatory 
cannot  therefore  tend  to  crimirato  the  defendant.  This  decision 
was  followed  by  Archibald,  J.,  in  Carter  v.  Leeds  Dailij  Sens  Co. 
and  Jacknon,  W.  N.  1876,  p.  11. 

So,  too,  in  Lej'roii  v.  Bnnmde  (4  L.  R.  Ir.  340;  41  L.  T.  190 ;  14 
Cox,  C.  C.  260),  the  defendant  in  an  action  for  libel,  the  alleged 
proprietor  of  a  newspaper,  was  served  with  interrogatories  by  the 
I)laintiff  inquiring,  inter  ulia,  whether  ho  was  not  such  proprietor. 
This  interrogatory  the  defendant  in  his  answer  declined  to  answer, 
on  the  ground  that  it  might  tend  to  criminate  him   in  certain 
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criminal  proceedings  which  had  been  commenced  against  him  by 
the  same  plaintiff  and  were  then  actually  pending.  On  summons 
l)y  the  plaintiff  to  compel  further  answer  to  this  interrogatory,  the 
Exchequer  Division  in  Ireland  held  that  it  must  bo  answered; 
inasmuch  as  sect.  19  of  the  6  .fe  7  Will.  IV.  c.  76,  was  still  in  force, 
and  was  by  sect.  24,  sub-sect.  7,  of  the  Judicature  Act,  1873,  made 
enforceable  by  interrogatories  in  every  action.    (See  pout,  p.  788.) 

But  it  must  be  remembered  that  sect.  19  of  C  &  7  Will.  IV.  c.  76, 
applies  only  to  the  'Sprinter,  publisher,  or  proprietor  "  of  a  newspaper. 
A  defendant  may  therefore  object,  on  the  ground  of  criminality,  to 
answer  any  interrogatory  asking  whether  he  is  the  editor  of  the 
paper  (Cartn-  v.  Lrnh  DaUy  Sewn  Co.  and  Jacknoti,  supra),  or 
whether  he  is  the  author  of  the  alleged  libel.  {Wilton  wlhifincU, 
W.  N.  1875,  p.  230.  And  see  ^^Lou(|hlnl  v.  Dmier  (1),  Ir.  R.  9 
C.  L.  170.) 

This  point  is  still  one  of  practical  importance ;  for  though  the 
Newspaper  Libel  and  Registration  Act,  1881,  compels  the  printer  of 
every  newspaper  to  make  an  annual  retui-n  (pout,  p.  839),  still  it  is 
possible  that  since  the  last  return  the  defendant  may  have  trans- 
ferred all  his  interest  in  the  pape-  to  someone  else  before  the  libel 
appeared  ;  and  this  it  is  open  to  him  to  pi-ove  at  the  trial,  and  if 
proved  it  will  be  a  good  defence.  It  is  not  therefore  safe  to  rely 
wliolly  on  a  certificate  under  that  Act  where  the  defendant  denies 
on  the  pleadings  that  he  was  proprietor  of  the  paper  at  the  date 
of  the  libel.    (See  pout,  p.  676.) 

Where  the  plaintiff,  who  bad  sued  the  publisher  of  a  newspaper, 
administered  interrogatories  and  thereby  ascertained,  for  the  first 
time,  after  issue  joined,  tiie  name  of  the  proprietor  of  the  paper,  he 
was  allowed  to  join  the  latter  as  a  co-defendant  with  tiie  publisher 
under  Order  XVI.  r.  4.  (Kdiiard  v.  Lontlur,  4")  L.  J.  C.  P.  417  ; 
•it  W.  R.  434;  34^1.255.) 

'I'he  party  interrogated,  if  a  plaintiff,  may  avoid  answering  the 
interrogatories  by  discontinuing  the  action,  l)ut  if  leave  to  dis- 
toiitinue  be  necessary,  it  may  be  made  a  term  of  the  order  that  he 
shall  not  bring  a  second  action  in  respect  of  that  cause  of  action. 
(l[<.isv.  Labourhrir,  (1898)  14  Times  L.  R.  350.) 
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Arf  soon  as  notice  of  trial  is  given,  or  in  urgent  cases  even  sooner 
tlu;  papers  should  be  laid  before  counsel  for  his  advice  on  evidence. 
riiis  sliould  always  be  done  by  both  sides,  even  in  cases  apparently 
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simple ;  else  the  action  may  be  lost  for  want  of  some  certificate  or 
other  formal  piece  of  proof,  as  in  CoUim  v.  Carnerfie,  1  A.  &  E. 
B95,  Every  document  in  the  case  should  be  sent  to  counsel, 
especially  the  affidavits  of  documents,  the  answers  to  interroga- 
torieF,  and  the  draft  notices  to  produce  and  to  inspect  and 
admit.  Also  some  statement  as  to  the  oral  evidence  proposed  to 
be  given. 

Counsel  should,  in  the  first  place,  satisfy  himself  that  all  pre- 
liminary steps  have  been  taken,  and  that  everything  is  in  order  to 
enable  him  properly  to  present  his  client's  case  at  the  trial.  Is  any 
amendment  of  the  pleadings  necessary '?  Are  any  particulars 
required  ?  Are  interrogatories  necessary,  or  if  interrogatories  have 
been  administered,  have  they  been  sufficiently  answered  ?  Have  all 
material  documents  been  disclosed  or  produced  ?  He  must  then 
proceed  to  write  the  Advice  on  Evidence,  and  the  best  and  clearest 
mode  of  doing  this  is  first  to  set  out  brieHy  what  are  the  issues  in 
the  action  and  whether  the  burden  of  proving  each  issue  lies  on  the 
plaintiff  or  on  the  defendant,  and  then  to  state  seriatim  how  each 
is  to  be  proved  or  rebutted. 

The  onus  lies  on  the  plaintiff  to  prove  that  tlie  defendant  pub- 
lished or  uttered  the  defamatory  words,  that  they  were  understood 
in  the  sense  alleged  in  the  innuendo,  and  that  they  referred  to  the 
plaintiff.  If  any  special  damage  has  been  sustained,  this  also  should 
be  proved  by  the  plaintiff,  whether  it  is  essential  to  the  cause  of 
action  or  not.  It  may  further  be  necessary  to  prove  that  the  plain- 
tiff a*  the  date  of  publication  held  some  office  or  was  engaged  in  some 
profession  or  trade,  and  that  the  words  were  spoken  of  him  in  the 
way  of  such  office,  profession,  or  trade.  If  a  defence  of  "  fair  com- 
ment "  has  been  pleaded,  the  onus  is  on  the  plaintiff  to  show  that 
the  connupnt  is  unfair.  {MrQiiiir  v.  U'lstmi  Morning  Ni-irs  Co., 
[l!)03i  -1  K.  15.  100  ;  72  L.  J.  K.  B.  (il2  ;  51  "W.  II.  689  :  88  L.  T. 
T.'JT.)  If  tl:o  occasion  be  one  of  qualified  privilege,  it  lies  on  the 
plaintiff  to  show  that  the  words  were  published  maliciously.  If  a 
Statute  of  Li'  itivtion  has  been  pleaded,  the  onus  lies  on  the  plaintiff 
of  proving  that  the  cause  of  action  arose  within  the  prescribed 
period.  (Williii  v.  Hinmaii,  2  Cr.  &  M.  6.58  ;  and  see  nufc,  p.  609.) 

On  the  defendant,  on  the  other  hand,  lies  the  onus  of  proving 
privilege,  justification,  or  an  accord  and  satisfaction.  If  he  has 
pleaded  a  plea  under  Lord  Campbell's  Act,  the  onus  lies  on  the 
defendant  to  prove  that  the  libel  was  inserted  without  malice  or 
gross  negligence,  and  that  a  full  apology  was  inserted  in  proper 
typo  before  action  brought,  or  as  soon  as  possible  afterwards. 
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Each  party  should  be  prepared  with  evidence  not  only  tu  prove 
the  issues  \<'hich  lie  upon  him,  but  also  to  rebut  his  adversary's  case. 
The  plaintiff  may  also  bring  evidence  in  aggravation,  the  defen- 
dant in  mitigation,  of  damages.  (See  ante,  pp.  889,  898.)  And 
defendant's  counsel  must  consider  the  advisability  of  giving  a  notice 
under  Order  XXXVI.,  r.  37,  post,  p.  096.  As  to  the  effect  and  mean- 
ing of  this  rule,  see  ante,  p.  402.  For  the  form  of  such  a  notice,  see 
Precedent  No.  63,  post,  p.  787. 

Having  thus  determined  what  facts  his  client  has  to  prove  at  the 
trial,  counsel  should  proceed  to  state  how  each  is  to  be  proved.  In 
the  first  place,  what  witnesses  must  be  called.  It  may  be  necessary  to 
apply  to  postpone  the  trial  in  order  to  secure  the  attendance  of  wit- 
nesses who  are  ill  or  absent  abroad  {Turner  v.  Menjweather,  7  C.  B. 
251 ;  18  L.  J.  C.  P.  155  ;  Brown  v.  Murray,  4  D.  &  K.  830  ; 
M'Canley  v.  Thorpe,  1  Chit.  685  ;  5  Madd.  19),  or  on  other  grounds. 
(See  Parncll  v.  Walter  and  another,  (1889)  5  Times  L.  11.  577.)  In 
other  cases  it  may  be  necessary  to  apply  fur  letters  of  request  or  a 
commission  abroad,  or  for  the  examination  before  trial  of  a  witness 
who  is  dangerously  ill  or  about  to  leave  the  country.  (Order  XXXVII. 
r.  5  ;  Procter  v.  Tyler,  (1887)  3  Times  L.  K.  282 ;  lioss  v.  Woodford, 
[1894]  1  Ch.  38 ;  63  L.  J.  Ch.  191 ;  42  W.  R.  188  ;  70  L.  T.  22  ;  see 
post,  p.  670.)  In  some  cases  the  necessity  of  calling  evidence  to 
prove  a  particular  fact  may  be  obviated  by  giving  a  Notice  to  Admit 
Facts  under  Order  XXXII.  r.  4. 

Counsel  must  next  consider  what  documents  will  be  required  to 
prove  his  client's  case,  and  also  what  documents  will  be  needed  for 
the  cross-examination  of  the  witnesses  called  by  the  other  side.  On 
this  several  questions  arise :  Are  such  documents  still  in  existence  ? 
In  whose  handwriting  are  they?  Are  they  within  jurisdiction  ?  If 
the  originals  cannot  be  produced,  can  copies  be  procurjd  or  any 
other  secondary  evidence  of  their  contents '.'  If  so,  are  the  copies 
admissible  ?  How  can  they  be  proved  to  be  correct  copies  ?  Need 
the  person  who  made  such  copies  be  called  as  a  witness  ?  Counsel 
should  go  carefully  through  the  notice  to  inspect  and  admit,  and  the 
notice  to  produce,  and  advise  on  their  sufficiency.  Several  statutes 
have  been  passed  which  make  copies  of  registers  and  other  public 
and  official  documents  admissible  in  evidence,  if  duly  authenticated. 
Counsel  must  be  careful  to  advise  the  solicitor  to  obtain  the  proper 
kind  of  copy  which  is  made  admissible  by  the  particular  Act.  Where 
the  defendant  justified  a  libel  which  imputed  insolvency  to  the 
plaintiff,  he  was  not  allowed  to  obtain  a  copy  of  the  plaintiff's 
banking  account  under  the  Bankers'  Books  Lvidence  Act,  1879  (42 
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Vict.  0.  11,  s.  7).  {Kmmott  v.  Star  N,ir»p<iper  Co.,  (1892)  9  Times 
L.  R.  111.) 

Counsel  is  often  at  this  stage  of  the  proceedings  consulted  as  to 
the  advisability  of  securing  a  special  jury,  or  of  applying  to  ehangt; 
the  venue. 

Mode  and  place  of  trial  are  usually  dealt  with  by  the  Master  on 
the  Summons  for  Directions.  If  no  order  has  been  made  in  respect 
of  these  matters,  or  if  either  party  desires  that  the  order  made  bi> 
varied,  a  special  application  should  be  made  by  notice  under 
Order  XXX.  r.  5.  An  action  of  libel  or  slander  is  almost  invariably 
tried  by  a  jury,  though  it  can  be  tried  by  a  judge  alone  ;  trial  l)y  a, 
jury  will  always  be  ordered  if  the  defendant  wishes  it.  (Lmil 
Kiuitaird  v.  Field,  [1905]  2  Ch.  8G1.)  If  the  trial  is  to  be  by  jury 
either  party  can  obtain  a  special  jury  if  he  gives  notice  within  tlu' 
time  mentioned  in  Order  XXXVI.  r.  7  (b)  and  (c) ;  if  he  allows  this 
period  to  elapse,  he  cannot  demand  a  special  jury  as  of  right;  but 
there  is  generally  no  difficulty  in  securing  one,  unless  the  applica- 
tion is  made  with  the  object  of  delaying  the  trial.  There  is  practically 
only  one  ground  now  on  which  either  party  can  at  this  stage  of  the 
proceedings  ask  the  Master  to  change  the  venue,  and  that  is  "  local 
prejudice."  The  Master  will  alter  the  place  of  trial  if  ho  is  satistie<l 
that  there  is  no  probability  of  a  fair  trial  in  the  place  originally 
fixed,  e.g.,  if  a  local  newspaper  of  extensive  circulation  has  recently 
published  unfair  attacks  on  either  party  with  reference  to  the  subject- 
matter  of  the  action.  {Thorogood  v.  Newman,  (1907)  23  Times 
L.  R.  97.)     Such  extraneous  facts  must  be  proved  by  affidavit. 

Letters  nj  luqiicHt,  or  Comminnion  Abroad. 

Several  foreign  Governments  object  to  commissions  being  issued, 
and  to  examiners  administering  oaths  to  witnesses  within  their 
dominions.  Hence,  now  the  Foreign  Office,  at  the  request  of  the 
Lord  Chancellor  or  the  Lord  Chief  Justice,  frequently  sends  through 
diplomatic  channels  a  letter  of  request  addressed  to  the  tribuiml 
of  such  other  country  asking  the  judges  of  that  tribunal  to  onler 
the  required  evidence  t(j  be  taken  and  remitted  tu  the  English 
Court.  This  plan  is  found  to  be  cheaper  than  the  writ  of  com- 
mission, which,  however,  is  still  employed  for  the  examination  of 
witnesses  in  the  United  States  of  America,  and  occasionally  in  our 
Colonies. 

A  defendant  will  obtain  letters  of  request  or  a  commission  mure 
readily  than  a  plaintiti  who  has  chosen  his  own  forum.    {lU-is  v. 


lETTERH  OF  ShQCKST:  COM.VtSS/ti.Ss. 


«71 


ll'oodford,  [1894]  1  Ch.  38;  63  L.  J.  Ch.  191 ;  42  W.  R.  188;  70 
L.  T.  22.)  The  affidavit  filed  in  support  of  such  an  application 
must  state  the  name  of  at  least  one  witness  whom  it  is  desired  to 
examine.  (Howard  v.  Didau  d-  Co.,  (1895)  11  Times  L.  R.  451.) 
And  the  general  nature  of  the  evidence  which  such  witness  ia 
expected  to  give  should  also  be  stated.  {Barry  v.  liardaij,  15  C.  B. 
N.  b.  849.)  If  such  evidence  is  not  directly  material  to  some  issue 
in  the  cause,  but  only  incidentally  useful  in  corroboration  of  other 
evidence,  the  application  will  not  be  granted.  (Ehrmann  v.  Khr- 
mann,  [1896]  2  Ch.  611 ;  65  L.  J.  Ch.  745 ;  45  W.  R.  149  ;  76  L.  T. 
37.)  The  plaintiff  himself  will  not,  us  a  rule,  be  allowed  to  give  his 
evidence  abroad  on  commission  ;  it  should  be  given  before  the  jury 
here.  (Keeleif  v.  Wakki/,  (1893)  9  Times  L.  R.  571.)  But  a  defen- 
dant, if  resident  abroad,  will  be  allowed  this  indulgence.  (New  v. 
Burns,  64  L.  J.  Q.  B.  104;  43  W.  R.  182;  71  L.  T.  681.)  The 
application  is  not  usually  made  till  after  Defence ;  but  it  may 
be  made  earlier,  if  there  be  special  reasons  for  such  urgency.  The 
application  will  fail  if  it  can  be  shown  that  the  witnesses  could  be 
brought  to  England  without  much  greater  expense,  or  that  witnesses 
now  in  England  could  give  the  same  evidence.  (The  M.  Moshain, 
1  P.  D.  107,  115 ;  24  W.  R.  597  ;  Spiller  v.  Paris  Skathuj  liink  Co., 
W.  N.  1880,  228.)  Sometimes  the  mere  delay,  which  will  thus 
necessarily  be  caused,  is  a  sufficient  reason  for  refusing  theapplica- 
tio  (Stcttart  v.  Gladstone,  7  Ch.  D.  394  ;  47  L.  J.  Ch.  154 ;  26 
W.  R.  277 ;  37  L.  T.  575  ;  but  see  MUissieh  v.  Lloyd's,  W.  N.  1875, 
200.)  The  costs  of  the  commission  must  be  borne  by  the  party 
who  applied  for  it,  unless  the  judge  at  the  trial  makes  any  order  in 
respect  of  them.  (In  re  Imperial  Land  Co.  of  Marseilles,  37  L.  T. 
588  ;  W.  N.  1877,  244.) 
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Canadian  Notes  to  Chaptb  XXIV. 

Examination  fob  Discovest;  Interrooaturics. 

British  Columbia.— In  an  action  of  libel  a  defendant  who  has 
pleaded  a  general  justification  most  furnish  the  plaintiff  with  the 
particulars  of  the  facts  relied  on  as  a  justification  before  he  can 
obtain  discovery  from  the  plaintiff.  Bullen  v.  Templeman,  5  B.C  R 
43. 

Manitoba.— Action  for  libel  in  charging  the  plaintiff  with  not 
accounting  for  moneys  received  as  agent  for  defendants.  The 
defendants  pleaded  privilege  and  set  out  certain  circumstances 
which  they  alleged  created  the  privilege.  They  also  pleaded  in 
justification  of  the  libel.  The  plaintiff  applied  for  particulars  and 
the  defendants,  while  not  denying  his  right  to  particulars,  claimed 
the  right  to  examine  him  for  discovery  before  being  compelled  to 
deliver  particulars.  The  plaintiff  however,  refused  to  attend  for 
examination  until  after  the  delivery  of  particulars  by  the  defend- 
ants :— Held,  that  the  plaintiff  should  forthwith  attend  at  his  own 
<'.\peDse  for  examination  and  that  the  defendants  should  deliver 
at  once  particulars  of  the  grounds  of  their  belief  the  words  com- 
I'lained  of  were  true.  Timmons  v.  National  Life  Assurance  Co 
18  Man.  R.  465. 

Wlien  the  defendant  has  not  pleaded  justification  in  an  action 
for  libel,  he  is  not  entitled  to  administer  interrogatories  asking  the 
plaintiff  if  he  did  certain  acts  with  a  view  to  showing  that  the 
statements  in  the  alleged  libel  were  true.  Timmons  v.  National 
L\h  As.surance  Co.,  19  Man.  R.  227. 

Ontario.— Upon  the  trial  of  an  action  for  libel,  section  5  of  the 
Ontario  Witnesses  and  Evidence  Act,  as  enacted  by  4  Edw.  VII. 
'••  10,  s.  21,  would  be  applicable,  and  the  defendant  would  not  be 
excused  from  answering  proper  questions  because  the  answers 
tnicht  tend  to  criminate  him;  Ont.  Con.  Rule  4.39  (1250)  puts  a 
party  on  his  examination  for  discovery  in  the  same  position  as  he 
""ul<l  be  in  if  he  were  being  examined  as  a  witness  at  the  trial, 
ind  he  is,  therefore,  not  excused  from  answering  any  question  that 
i^  properly  put  to  him,  upon  the  ground  that  the  answer  to  it  may 
t^nd  to  criminate  him,  and  if  he  objects  to  answer  on  that  ground. 
his  answer  is  within  the  protection  of  section  5.  Regina  v.  Fox 
'1S!>9),  18  PR.  343,  applied.    Chambers  v.  Jaffray,  12  O.L.R.  377 
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In  an  action  for  u  libel  said  to  be  contained  in  a  letter  written 
by  the  defendant  to  the  husband  of  the  plaintiff,  the  defendant,  on 
1.  inij  fxaiiiituMl  for  diwovcry.  admitted  thi-  authorship  of  the  letter, 
but  refuse*!  to  answer  questions  directed  to  finding  out  who  the 
person  referred  to  in  the  letter  as  "lady  friend"  was— the  plain- 
tiff not  being  named  in  the  letter.  The  defendant  in  his  statement 
of  defence  denied  all  the  allegations  of  the  statement  of  claim,  and 
said  that,  if  the  words  were  written  and  published  of  and  coneprn 
ing  the  plaintiff,  as  alleged,  it  was  without  miilice  and  upon  a 
privileged  occasion :— Held,  that  the  defendant  should  answer  the 
questions:  the  alleged  libel  having  made  a  reference  tliat  eonl<i 
onlv  be  understood  having  regard  to  extraneous  circumstances,  tlie 
questions  were  relevant  to  show  that  the  plaintiff  was  the  person 
who  would  be  understood  by  her  associates  or  persons  ncquninte.l 
with  the  circumstances,  to  have  been  referred  to;  and  the  questions 
were  also  relevant  upon  the  issue  as  to  malice  raised  by  the  defenc 
of  privilege.    Morley  v.  Patrick,  21  O.L.R.  240. 

Although  one  party  cannot  con  pel  ihe  other  on  examination  U.v 
discovery  to  disclose  the  names  oi  his  witnesses  ns  such.  yet.  if  tli.' 
name  of"a  p.-rson  is  a  relevant  fact  in  the  case,  the  right  that  w.mM 
otherwise  exist  as  to  information  with  regard  to  such  fact  is  nni 
displaced  bv  the  assertion  that  such  information  involves  tlie  .lis- 
closure  of  the  name  of  a  witness.  Williamson  v.  :Merrill  dfliU 
4  O.W'.R.  .'>28.  per  Falconbridge.  C.l.  And  see  ^larsb  v.  McK.iy, 
:!  O.W.R.  48. 

Where  (lef.-n.lnnt  in  an  action  for  libel  did  not  .instify  Imt 
pleaded  privilege  and  ihat  he  acted  without  mali  e  towards  pl.iui 
titT  and  that  "anv  words  which  he  may  be  proved  to  have  u-.l 
were  uttered  honestly  and  in  .  ma  fide  belief  of  their  trntli.-  t!,.' 
defendant  is  not  Imund  on  o.,  .ination  for  discovery  to  -.'ivr  ih. 
name  of  the  person  who  hr.  ;  .old  him  of  the  alleged  mis,-on.l,..t 
with  which  (as  ne  admittt  )  he  ••barged  plaintiff.  SangM.T  v. 
Aikenhead  (190;')^  .")  O.W.R.  438.  affirmed,  T.  O.W.R.  49.'.. 

Where  tlie  plaintiff  eonelud.-.l  his  examination  of  defen.bnii  lor 
discoverv  without  first  submitting  under  Rule  4.1.-)  the  ,,u-t,nns 
which  the  defendant  had  refused  to  answer,  an  order  lor  iv 
examination  was  refused.  Schmuck  v.  Mclntash  (100:J)  2  (»AN.K 
237 

Wliere  in  a  second  action  for  libel  between  the  same  iia.ti,  -  tlie 
defendants  pleaded  that  the  item  was  a  fuir  and  accural,  i  ["rt 
of  proceedings  in  a  police  court,  the  defendant's  manag.  r  was 
required  to  re-attend  on  examination  for  discovery,  and  .-.suer 
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.lii.'Htions  which  related  to  the  former  action, 
rrinting  Co.  (IfKKJ)  2  O.W.R.  242,  Street,  J. 

Where  the  allexed  slanders  were  said  to  have  K'va  uttered  in 
|.re«enee  of  plaintifr'.s  wife  and  other  persons  named,  and  plaintiff 
nnsttered  on  examination  for  discovery  that  his  wife  anrl  the  others 
Imd  told  him  what  the  defendant  had  said,  his  ohjeetion  to  further 
iinswer  by  repeating  what  they  had  told  him  was  sustained;  the 
iletVndant  is  not  entitled  to  have  a  rehearsal  of  the  plaintiff's'  evi- 
.lince.     Lawrie  v.  Ma.xwell   (1904)  :{  O.W.R.  284. 

As  to  discovery  of  an  alleged  defamatory  statement  made  by 
ili'fendant  to  his  wife,  see  Williamson  v.  Merrill  i]!tn.>)  5  O.W.K. 
<i4. 

The  defendants  having  in  their  newspaper  ehnrired  the  plain- 
tiff with  immorality,  he  sued  them  for  libel,  and  the  defendants 
pieiided  that  the  charge  was  true.  The  plaintiff  having  required 
particulars,  the  defendants  set  forth  that  he  lived  at  a  house  of  ill- 
fame:  that  he  lived  at  a  particular  place  in  adultery:  that  a  child 
was  iKirn  to  the  woman  with  whom  he  lived;  and  that  he  brought 
to  his  house  and  kept  with  the  members  of  his  fjiniijy  a  woman  who 
liad  lived  in  a  hou.se  of  ill-fame.  The  plaintiff,  beim.'  "  amined  for 
discovery,  admitted  that  he  had  lived  in  adultery  with  a  woman 
who  luid  previously  lived  in  a  house  of  ill-fame,  and  that  she  bore 
a  .liil.l  of  which  he  was  not  the  father,  but  denied  the  other  allega- 
tions of  the  particulars:— Held,  that  the  pl.-intiff  was  bound  to 
dis.lose  the  name  of  the  woman,  although  sue;  lisclosure  might 
iiiinn-  her.     Jfacdonald  v.  Sheppard  Publishing  Co..  19  Ont    Pr 

In  an  action  for  damages  alleged  to  have  been  sustained  by  rea- 
son of  the  sending  out  by  the  <lefendants  of  a  circular  stating  that 
they  had  been  "advised  that  the  plaintiffs  had  decided  to  discon- 
tinue their  separator  business."  the  manager  was  ordered  to  give 
on  his  .xamination  for  discovery  the  names  of  the  persons  to  whom 
tlie  circular  had  been  sent  and  the  name  of  the  person  wlio  had 
•advised"  the  defendant  of  the  fact  alleged :— Held,  affirming  the 
d.ei.ion  of  :\rabec,  J..  11  O.L.R.  227.  that  the  order  was  prop..r. 
l"tli  items  of  information  being  relevant  to  the  defence  set  up  of 
'"alified  privilege,  and  the  latter  being  also  important  on  the 
"'!■  -tien  of  damages.  Massey  Harris  Co,  v.  DeLaval  Separator  Co 
''  n.L.R.  ;-,91  fD.C). 

In  an  action  for  libel  in  which  the  defendant  has  pleaded  quali- 
•■  ■  privilege  to  which  tHe  plaintiff  has  replied  malice,  the  defend- 
"it  although  he  has  not  pleaded  .iustifieation.  is  not  precluded,  on 
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examination  of  tlu-  plaintiff  for  diucovery,  from  asking  .lUMtiona 
which  are  relevant  to  the  mue  of  defendant's  hoDert  belief  aa  tend- 
ing to  ahow  the  abaence  of  malice  although  they  may  incidentally 
prove  the  truth  of  the  libel.  McKergow  v.  Comatock,  11  O.L.R. 
637  (D.C.). 

In  Tolfer  v.  Dun  (liUl),  2  O.W.N'.  1126  and  1146.  one  Matthew* 
was  served  with  the  writ  in  a  libel  (i.tion  ajpiiiwt  the  firm  of  R.  U. 
Dun  &  Co.  No  notice  was  given  by  plaintiff  tu  declare  that  he  was 
served  only  as  the  person  having  control  or  management  of  the 
partnership  in  Ontario,  or  aa  havinjr  that  capacity  aa  well  aa  being 
charged  as  n  pnrtner.  and  the  spr\ice  was  therefore  to  be  deemed 
under  Ont.  Ton.  Rule  224  to  have  been  ma-ie  up»)n  him  aa  a  part 
nor.  AT:" 'lews  appeared  under  protest  aud  denied  that  he  was 
„  :  ;  ;  ,  .,  but  it  was  held  that  that  was  an  issue  which  must  go 
<•  trial,  and  that  Matthews  might  V  examined  generally  for  dis 
•.very.  If  it  turned  out  upon  the  trial  that  he  was  not  a  partner 
tl,c  examination  could  not  be  used  except  against  himself.  Telf.r 
V.  Dun  (1911).  2  O.W.N.  1146. 

Q,„.},^r.—\.  In  an  action  in  damagen  for  slander,  the  interr.M.'i 
tories  upon  facts  and  articles  must  be  definite  as  to  the  words  himI 
expressions  nvd.     2.  The  defendant's  station  in  life  and     irciiin 
stances  should  he  disclosed  to    the    Court.      Gravel    v.    Dunioril. 
11  Que.  PR.  264. 
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As  Booii  m  NotiVo  of  Trial  li.w  \m'n  giv..,,  tlio  cause  must  !>« 
filtered  for  trial  in  accordance  with  ruleH  11— 20  of  Order  XXXVI  • 
the  case  will  eventually  wiake  its  appearance  in  tlio  day'H  cause  list" 
Wlien  .nice  the  case  has  l-«eii  called  on  ,  Court,  and  the  jury  have 
l>een  sworn,  tlie  trial  iuii«l  proceed.  Tho  plaintilf  cunnot  diuco.i. 
tinue.  (/'■".'■  V.  .S7ac  .V.«»y>a/).;- Co.,  [1900]  A.  ('  l!»  •  »;'!  I  J  (»  H 
117 ;  4m  W.  \:.  321 :  81  L.  T.  rA',2.)  '  ■    •  '      • 

At  the  triaJ  of  any  action  of  lil.el  or  HJandtr  tlie  plaintiff  .s 
always  entitled  to  begin,  even  where  the  but  \m  ..f  proof  lies  on  the 
defendant  :  for  tl-.  damagis  are  unli-iuidat.  i  iCarhr  v.  J<>„e,,  6 
('.  >V  P.  ti  1 ;  I  M.  >  H.  281  M,rrrr  v.  iniall,  .  (^.  U.  J 17,  4.i-,  463  ; 
1  r..  J.  Q.  H.  267,  J72.)  Th«  plaintiff's  counsel  Kenerallv  Ix-'ins  by 
proving  the  plaintiff's  special  haracter,  if  any.  and  the  pubilcation 
of  tliG  words  complained  of. 

Proof  „/  tlw   I'hiintif's  spnial  Chamcta. 

Where  the  words  are  actionable  onlv  b.v  reason  of  th.;  pla  stiff's 
holding  an  office  or  exercising  a  profe.ssi,  or  trade,  the  pliintiff 
must  prove  that  he  held  suci.  oflice  or  exer.  s.,!  such  profes  n  or 
trade  at  the  date  of  publicai  n,  and  that  li.u  words  complained  of 
^v•.re  -poken  ,,(  him  in  that  capacit.  Sometiii.  the  words  them- 
Hives  admit  the  plaintiff's  special ,  haracter,  „,  may  be  admitted 
0.1  the  pleadings:  if  so.  it  is,  of  eour.  „nn.  .sary  to  give  any 
pvidei.'o  on  the  point.  (Vrhan,  v.  c'r.  ,,//,  3  ,in-  .13->  ■  4  r  T 
( .  r.  n)ld  S.»  128  ;  11  M>ore,  30^ :    ■  C.  &  I'.  223  T       "  ' 

Strict  proof  of  the  plaintiff's  |.ecial  character  i  not,  as  a  rule 
rt-pured.  Ihus.  to  prove  i;,at  n  .er.on  holds  a  public  office  it  is 
not  necessary  to  produce  hi^  rrit    „  or  sealed  appointment  th;reto. 

nrt:     "  T7'^  .         ~      "^■^"^"•^°'  ^  «'i"^v  that  he  acted  in  that 

be.  and  It  w.ll  be  p,       ,ue<i  .  ,at  he  acted  legally.     So,  where  the 

ibel  imputes  to  the  plain  iff  ,:..-..,.,duet  in  his  practice  as  a  physi! 

eia.K  Mu-geon,  or  sohdto, .  anu  doe*  not  call  in  ^uestioi.  or  denvhi« 
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qualification  to  practice,  he  need  only  prove  that  he  was  acting  in  the 
particular  professional  capacity  imputed  to  him  at  the  ••"«  '•«  t^ 
publication  of  the  libel.  (Smith  v.  Taylor,  1  B.  &  P.  N.  L.  190, 201 : 
ZiUr.1  V.  Era,.,  6  Bin«.  451 ;  8  L.  J.  C.  1>.  (01.1  S.)  80.)  It  .. 
as  a  rule,  sufficient  to  call  the  plaintiff  to  say,  I  am  an  M.1..C.S., 
or  "  I  am  a  solicitor."  But  when  the  libel  or  slander  nnputes  to  a 
medical  or  legal  practitioner  that  he  is  not  properly  quahhed,  and 
the  professional  qualification  is  again  denied  on  the  pleadings,  tli. 
plaintiff  should  always  be  prepared  to  prove  it  strictly,  by  producing 
his  diploma  or  certificate,  duly  sealed  or  signed,  and  stamped,  where 
a  stamp  is  requisite.  At  Common  Law  there  was  no  other  way. 
OIin»<»  V.  Thoruton,  8  T.  R.  303;  Collin,  v.  Carm'^e,  1  A  \  K. 
695;  3  N.  &  M.  703 ;  Spailing  v.  Iladilo,,,  9  Bnig.  11  ;  2  Moo.  .V 

"fiu't  now  the  "  Law  List"  is  by  the  23  \-  '21  Viet.  c.  1-27,  s.  -l-l, 
made  prima  facir  evidence  that  any  one  whoso  name  appears  thenm 
as  a  solicitor  is  a  solicitor  duly  certificated  for  the  current  year ;  .in.i 
similarly,  by  the  21  &  22  Vict.  c.  i)0,  s.  27,  the  "  Medical  IJegistir " 
is  primd  fad'-  evidence  that  the  persons  specified  therein  are  duly 
registered  medical  practitioners.  But  if  it  is  known  the  plaiiititr  s 
qualification  will  be  seriously  challenged  at  the  trial,  it  is  scfcr  not 
to  rely  solely  on  such  ;.»t)mi  ./a<ic  proof,  but  to  produce  all  diplomn- 
and  certificates.  If  the  plaintiff  sues  as  a  solicitor,  and  lii.s  uiiiiir 
does  not  appear  in  the  "  Law  List,"  that  may  bo  only  becau...  lie 
has  not  taken  out  his  ceitificate  for  the  present  year ;  m  wliuli  r.M- 
he  may  still  sue  for  a  libel  on  him  as  solicitor.  (Joms  v.  ,S7.t, »s 
(1822)  11  Price,  235.)  Ho,  too,  a  medical  man  can  sue  for  a  lil»l 
on  him  professionally,  although  his  name  docs  not  appear  in  ilio 
"  Medical  Begisler,"  if  he  can  show  by  a  certificate  under  the  Imixl 
of  the  registrar,  or  in  any  other  way,  that  he  is  duly  .luulilicd  iw\ 
entitled  to  be  registered. 

/')•()()/'  o/  I'lililifiilimi. 

The  plaintiff  must  next  prove  that  the  dtfcndanl  piib!i.-li..l  ili«' 
libel  or  spoke  the  slanderous  words  to  w.nie  tliinl  person.  Ash. « imt 
is  a  sufficient  publication  in  law,  see(/»/^■,  Chapter  VI..  pp.  157  -  \>*0- 
As  to  constructive  publication  by  a  servant  or  agent,  see  '"/., 
pp  r,H«_5<)i.  As  to  publication  by  telegram,  see  ]\'illiaiiis„ii  v.  /  V, .  /•, 
L.  R.  9  C.  P.  393  :  43  L.  J.  C.  P.  Itil ;  22  W.  R.  K7H ;  :Ut  L.  l'. 
33-2  ;  Chattrll  v.  Tiirm-r,  (189t>)  12  Times  L.  It.  3ti():  by  iM.^iciinl. 
Uobin»o„  v.  Joiif,,  4  L.  R.  Ir,  3Ul :  Sa.hjron   v.  ilol,-,  |  I'.'Ol  ■  '2 
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K.  B.  1 ;  70  L.  J.  K.  B.  455  ;  4!)  W.  R.  473  ;  84  L.  T.  (547.  The 
sale  of  each  copy  is  a  distinct  publication,  {R.  v.  Carlixl,-, 
1  Cliilty,  451;  I  tub-  of  BrH,i»nii-k  v.  Ifarmn;  14  Q.  B.  185;  7i'.  v.' 
Sl,i,i;,.r,  L.  B.  (5  {).  B.  352 ;  40  L.  J.  Q.  B.  *»«! ;  1!)  W.  R.  fi jo.) 
Causing  a  lil)el  to  l)e  printed  may  be  a  i>rh,„i  fan,-  publication. 
(liaUini,  V.  Kli,l,inst,m,  2  W.  Bl.  1037.)  The  fact" that  the  libellous 
tlocunient  has  printed  on  it  the  words  "A.B.,  printer,"  is  in  itself 
no  proof  that  A.  B.  printed  it.  (I{.  v.  If,7//rt/».s  awl  Horn,,,;,  2 
L.  J.  K.  B.  (Old  S.)  30.) 

If  the  defendant  wrote  a  libel,  which  is  in  some  way  subsefjuently 
))ubliHlied,  this  is,  prima  juci,-  at  all  events,  a  publication  by  the 
defendant.    (I'er  Ifolt,  C.J.,  in  /.'.  v.  li,<n;  12  Mod.  221 :  1  Ld.  Bayni. 
111.)     A  letter  is  published  as  soon  as  it  is  posted,  provided  it  ever 
reaches  the  party  to  whom  it  is  addressed,  and  this  will  be  pre- 
sumed if  there  be  no  evidence  to  the  contrary.     Thus,  if  a  letter  in 
the  handwriting  of  the  defendant  be  produced  in  Court  with  the 
seal  broken,  and  the  proper  postmarks  outside,  that  is  sufficient 
piimii/acir  evidence  of  publication.     (]l'arnii  v.  If 7/ ;■»•«•»,  1  C.  M.  & 
1!.  250;  4  Tyr.  850  ;   U'anI  v.  Siiiitli,  (>  Bing.  7i<) ;  4  Jj.'  &  P.  5!)5  ; 
I  C.  \-  1'.  302  ;  Shipin/  v.  Tn,ll,,i„tn;  7  C.  ^t  l\  (iHO.,     >:  >,  where  a 
libel  has  appeared  in  print,  and  the  manuscript  from  which  it  was 
l)ntited  is  proved  to  be  in  the  defendant's  handwriting,  this   is 
prim,,  /„. ;    a  publication  by  the  defendant.     It  is  not  necessary  to 
piMve  expressly  that  ho  directed  or  uithorised  the  printing.     (Per 
Lord  Erskine  in  linrdctt  \..\hlmt,  5  J)ow,  H.  L,  at  p.  201 ;  "/>'„(/,^  v. 
lh,n,ihis,  7  C.  \-  P.  «;2t!;  Tdiplii  v.  liMn;i,  2  Bing.  N.  C.  437-  7 
C.  .V  p.  3i»r, :  It.  V.  Lontt, \)  C.  &  P.  402 :  .4 r/,/m.f  v.  Kclhi, By.  A-  M.  1 57.) 
Any  one  who  has  ever  seen  the  defendant  write  (even  though 
once  ..nly,  (hnrdU  v.  Ahiawhr,  4  Ksp.  37)  can  be  called  to  prove 
Ins  hundwriting.     So  can  any  one  who  has  corresponded  with  the 
defendant,  or  .seen  letters  which  have  arrived  in  answer  to  letters 
a.ldressed  to  the  defendant.     Thus,  a  clerk  in  a  merchant's  office 
uiin  has  corresponded  with  the  defendant  on  his  nnister's  behalf, 
may  be  called  to  prove  the  handwriting.     (/,'.  v.  Slaiicy,  5  C.  \-  p! 
•-l:i.)    The  usiiiil  cour.se  is  for  the  plaintiff's  coun.sel  merely  to  ask 
llic   witness,   "  Are  you   acquainted  with   the   defendant's   hand- 
wninig?"  leaving  it  to  the  defendant's  counsel  to  cross-examine  as 
to  the  extent  of  his  ac(iuaintance.    Such  cross-examination  will  only 
waken  the  force  of  b.is  evidencp.   not  destroy  it.s    admissibility. 
(/•.«W.7e-/   V.   Ki„.,sl.m,   8Ves.  473;  1h„'  il  Mn,l,l  v.  S,ul,rrm,.re' 5 
■y  .V  K.  730.)    By  sect.  27  of  the  C.  L.  P.  Act.  1H54,  "  comparison 
ot  a  disputed  wntmg  with  any  writing  proved  to  the  satisfaction  of 
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the  jiidgo  to  1)8  genuine,  shall  be  permitted  to  be  made  by  tlie 
witiieBse"s ;  und  buch  wrilings,  imd  the  evidence  of  witnesses  respect- 
ing the  same,  may  he  submitted  to  the  Court  and  jury  as  evidence 
of"the  gonuinenei^.-f  or  otherwise  of  the  writing  in  dispute."  (See 
Jom»  V.  Uichmh,  15  Q.  B.  D.  J30.)  But  tlie  evidence  of  experts 
must  be  received  with  caution.  If  the  defendant  he  present  in 
Ciiuit,  he  may,  it  seems,  be  then  and  there  required  to  write  some- 
thing which  the  Court  and  jury  mayc(  npare  with  the  document  in 
dispute.  (/'<><•  d.  Derim'  v.  Wihu,,,  10  Moore.  P.  C.  C.  at  p.  530.) 
So,  too,  letters  not  otherwise  evidence  in  the  cause,  written  by  the 
defendant,  and  in  which  the  plaintiff's  name  was  spelt  in  a  peculiar 
manner,  were  held  aJmissible  as  evidence  that  the  libel  which 
contained  the  plaintiff's  name  spelt  with  the  same  peculiarity  was 
written  by  the  defendant.  {Ihonh-H  v.  Tkhhonic,  5  Exch.  iCiU ;  -it) 
L.J.  Ex."  6!;:  11  Jur.  11'2'i.) 

In  the  last  resort  the  plaintiff  may  call  the  defendant  as  his  wit- 
ness, show  him  the  libel,  and  ask  if  he  wrote  it.    But  the  defendant 
may  object  to  answer  this  question  on  the  ground  that  he  miglil 
thereby  incriminate  iiimself.  And  it  seems  that  he  may  on  the  same 
ground  object  to  state  whether  he  wrote  any  other  document  wbi.li 
the  plaintiff  intends  to  use  for  comparison  of  handwriting.    (I'tr 
Lawrauce,  J.,  in  ChaWll  v.  Tiirncr,  (18!>(i)  12  Times  L.  It.  at  p.  .%!.) 
The  Newspaper  Libel  and  Registration  Act,  18H1,  was  passed  to 
facilitate  proof  of  the  publication  of  a  libel  contained  in  a  ncws- 
pai>er.     It  established  a  "  register  of  newspaper  proprietors  "  to  In- 
kept  at  Somerset  House,  and  to  be  open  to  the  inspection  c?  iiu 
public.    Every  printer  and  publisher  of  a  newspai)er  is  boinul  to 
nuike  a  return  each  July,  giving  the  names  and  addresses  of  all  llif 
proprietors  of  the  paper.     And  a  certified  copy  of  any  entry  in  tliis 
register  is  made  "  sufficient  priiiin  Jari,-  evidence  of  all  matters  aiul 
things  thereby  appearing"  (sect.    15,  post,    p.  Hl-2),  that  is,  iIkiI 
the  person  named  tlierein  is  the  pioprietor  of  the  newspaper,  aiul, 
as  such,  liable  for  any  libel  that  has  appeared  therein. 

It  is  stil!  however,  open  to  the  defendant,  though  registereil  as 
the  proprietor  of  the  paper,  to  prove  at  the  trial  that  since  the  lasi 
return,  and  before  the  publication  of  the  libel,  ho  transferrinl  all 
his  interest  in  the  paper  to  some  one  else.  Sect.  11,  which  dials 
with  transfers,  i>,riiiil*.  hut  unfortunately  tloes  not  iiiinin;  re^iistni- 
tion  in  the  event  of  a  change  ir.  the  proprietorship  of  .v  newspaiier. 
The  transferee  may  register  his  name  and  address  or  not  as  he 
pleases.  Hence,  a  plaintiff  or  prosecutor  can  never  be  (piite  (•eilaiii 
that  the  registered  proprietor  is  the  person  liable  for  the  pubhcatiun 
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of  which  ho  complains.  In  a  civil  ease  this  difficulty  may  be  over- 
come by  administering  interrogatories.  (See  «»/,•,  pp.  Gr>l— 65!).) 
Or,  if  no  satisfactory  admission  be  thus  ol)tained,  the  plaintifT  must 
prove  that  tlie  new.spaper  was  purclnised  of  the  defendant,  or  atanv 
house,  shop,  or  office  belonging  to  or  occupied  by  the  defendant  or 
by  his  servants  or  workmen,  or  wliere  he  usually  carries  on  the 
business  of  printing  or  publishing  such  newspaper,  or  where  it  is 
usually  sold.  But  it  would  have  been  better  if  the  legislature  had 
made  the  "  return  according  to  Schedule  W.  "  comi)ulsory  on  every 
transfer,  and  had  furtlier  enacted  that,  till  such  return  was  regis- 
tered, the  former  proprietor  should  remain  liable  for  everything 
published  in  the  newspaiier. 

Publication  may  also  be  proved  by  the  evidence  of  anv  one  who 
took  any  part  in  it  (II.  v.  Ifamrll  and  Bat,;  1  Doiigl.  387  ;  It.  v. 
Steward,  2  B.  &  Ad.  12),  or  by  the  defendant's  own  admission! 
(/.'.  V,  Hall,  1  Str.  11«.)  ]iut  such  admission  will  not  be  extendeu 
lieyond  its  exact  terms.  Thus,  an  admission  that  the  defendant 
wrote  the  libel  is  no  admission  that  he  also  published  it.  ( Ih.-  S,-r,-ii 
liish„ps'  C\i«,;  4  St.  Tr.  ;J(X).)  In  Ma,h„d  v.  Waldni,  ;t  C.  k  P. 
ail,  it  was  held  that  an  admission  that  defendant  was  the  editor  of 
a  periodical  at  a  certain  date  was  no  evidence  that  he  was  editor  at 
a  later  date,  so  a?  to  connect  him  with  a  libel  subseciuently  published 
in  the  same  periodical.  (S,-d  ,,,uciy.)  But  whore  the  (bifendant 
admitted  that  he  was  the  author  of  the  book  containing  the  libel, 
"  errors  of  the  press  and  some  snmll  variations  excepted,"  it  was 
hold  that  this  was  sufficient  to  entitle  the  prosecutor  to  put  in 
the  book,  and  that  it  lay  upon  the  defendant  to  show  that  there 
were  material  variations.  (U.  v.  //«//,  1  Str.  IK!.)  .\  witness  may 
lie  asked  if  he  knows  who  wrote  the  lii)el ;  liut  if  lie  answers 
"  yts,"  lie  cannot  be  compelled  to  name  the  pcr.son,  I.eciiiise  it 
may  be  himself.  (H.  v.  Slanry,  .5  (j.  .V  1>.  oi.'i.)  The  plaintitT 
may  even  call  the  defendant  as  a  witness,  and  counsel  for  the 
dtfendant  cannot  object  that  no  relevant  ((urstion  can  be  anked 
him  that  will  not  tend  to  criminate  him.  The  defe-ulant  must 
K<>  into  the  box  and  take  the  objection  himself,  when  the  .jues- 
tioii  is  a«ked.  No  one  can  take  it  for  him.  lie  must  stale  on 
oath  in  open  Court  that  in  his  opinion  to  aiisw.r  the  question 
would  tend  to  criminate  him.  (/;.,.,//.-  v.  ir.,s,H/.///,  10  Kuh  017  • 
•li  L.  .1.  Ex.  KJO  :  24  L.  T.  (Old  H.)  ^IIA) 

Where  the  facts  are  in  dispute  it  will  be  for  the  jury  to  decide 
jvlietherthe  defendant  wrote  the  libel,  whether  it  was  .\vr  pub- 
lished to  a    third   person    other   than   the  plaintiir,  whether  the 
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shop  or  Iwokstall  at  wliich  the  libel  was  purchased  was  the 
defendant's  or  not,  kc.  When  the  facts  are  found,  it  in  for 
the  judge  to  decide  whether  there  has  been  u  publication  in 
law  by  the  defendant. 

I'rniif  III' till'  l.iliil. 

The  libel  itself  must  be  produced  at  the  trial;  the  jury  arc 
entitled  in  all  casos  U^  sec  it.  (W'linht  v.  U ■.««/./<'/'.  "2  (-'•  ^I-  ^t  If- 
37S;(iili>in  V.  /•'.././.•/•,  it  Exch.  Gl', ;  23  L.  J.  Ex.  150.)  The  defen- 
dant is  entitlea  t.)  have  the  whole  of  it  read.  (( ■«i>hv  v.  //»;//('-•. 
11.  A-  M.  112.)  The  original  must  be  carefully  traced,  where 
it  has  passed  through  many  hands.  (I'tiin- w  (ntlhnrnW,  A  Exch. 
•26-2;  18  L.  .T.  Ex.  38i>;  [<lam»  v.  K.lUi,  \\\.  ^  Moo.  ir,7.)  Hut 
where  a  large  number  of  copies  are  printed  from  the  same  type,  or 
lithographed  at  the  same  time  by  the  same  process,  none  of  thciii 
are  copies  in  the  legal  sense  of  the  word.  They  are  all  counterpart 
originals,  and  each  is  primary  evidence  of  tlie  contents  of  tlui 
rest.  (U.  V.  Wat*i,ii,  2  Stark.  12!» ;  ■lulnmm  v.  llmhon  ami  Muriiuii. 
7  A.  &  E.  2:W,  n.) 

Where  thi!  libel  is  contained  in  a  letter  or  memorial  sent  lo 
a  Secretary  of  Slate,  or  to  some  Government  department,  an 
obji'ction  is  often  raised  to  its  production  on  grounds  of  public 
policy.  This  objection  must  be  taken  by  the  head  of  the  puMic 
department  of  State,  who  is  alone  able  to  judg.!  whether  tlif 
production  of  the  document  will  or  will  not  be  injurious  to  llie 
public  servicti.  It  is  not  for  the  judge  at  the  trial  to  decide 
that  (piestion.  (//h'/Zcs  v.  ]'ai<i,(x,  (189:J|  !t  Times  L.  K.  ."."1; 
•J  U.  Otil  ;  nnitKii.i  V.  ,S7..».',  5  H.  \-  N.  k:}8  :  2'.t  L.  J.  Ex.  i:iO  ; 
Snainiv.  IV/*..'*.  oiled  :17  h.  T.  Ki!) ;  M'hJnnni  v.  ('..«».//,/-/,  17 
Ir.  C.  L.  U.  o',.)  Tiie  rule  on  the  point  is  that  "  tlu^  Court  is 
entitled  to  have  the  pledge  and  security  of  the  bend  otVicer  of  Stul.' 
to  give  the  rea.son  for  the  non-jiroduction  of  those  documents  wlmli 
it  is  objected  to  produce,  and  to  denuind  that  he  shall  come  iiili' 
the  witness-box,  and  there  say  that  he  is  the  head  of  the  deiKii  t- 
meiit,  and  objects  to  such  and  such  documents  being  piodiu-e.l, 
specifying  them,  on  tlie  ground  of  public  policy."  (IVr  (irov.,  •(. 
in  Kiiin  v.  h'nmr,  !J7  L.  T  170.)  The  judge,  bowt^ver.  will  net 
as  a  rule  trouble  the  head  of  the  department  to  attend  in  person 
provided  his  representative  atton<ls  fin.l  satislies  the  judge  liiat 
the  mind  of  the  responsible  person  has  been  brought  to  i.eui-  on 
the  .|uesli.)n,  and  that  be  has  decided  that  the  production  of  the 
document    would    be    injinious    to    the    public    seivice.       (/"   " 
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.!>,»il>h  Il.iiiinnr.x,  l.iiiiiO'il,  [lllOO]  lCh,347  ;  «!»  L.  J.  Ch.  183; 
JH  W.  U.  -ill ;  H'2  L.  T.  IS'2.)  On  this  the  j'ldge  will  exclude 
all  evidence  of  the  contents  of  such  document.  But  a  letter 
written  by  ii  private  individual  to  the  Chief  Secretary  of  the 
I'ostniaHter-General,  complaining  of  the  conduct  of  the  guard  of 
the  Exeter  mail,  though  it  may  be  a  privileged  communication 
ill  the  sense  that  the  plaintiff  must  prove  actual  malice,  ia  not 
ii  (loc'unient  privileged  from  production  on  the  ground  of  public 
policy,     (lilal.,'  v.  I'il/ol,l,  1  Moo.  &  Rob.  198.) 

Ii  tlie  original  libel  has  been  lost  or  destroyed,  secondary  evidence 
may  of  course  l)e  given  of  it  {Huiiiy  v.  lintro,  L.  1{.  4  P.  C.  287  ;  20 
\V.  It.  HV;J :  datlinrol,'  v.  Miall,  15  M.  i<;  \V.  81!)),  except  where  the 
libel  is  contained  in  an  ollicial  document,  which  is  privileged  from 
production  on  the  ground  of  public  policy,  in  which  case  the  same 
piililic  policy  re(iuires  that  no  secondary  evidence  of  its  contents 
sliiiU  lie  given,  (limn,'  v.  IWutinvk,  2  IJrod.  it  Ii.  l.SO  ;  Aiuhrxon  v. 
Il,imilini,,  111.  !")(•),  n.  :  Sl,i<r  \ .  (Iiijlith,  L.  U.  2  P.  C.  42H  ;  6  ^foore, 
1'.  C.  C.  ( N.  S. )  18  ;  '20  L.  T.  11>7  ;  DuwUiia  v.  Lord  llokdni,  (Ex.  Ch.) 
L.  I!.  H  (I.  I).  -i;")').)  Where  the  lil)el  is  written  or  placarded  on 
a  wall,  so  that  it  cannot  conveniently  be  brought  into  Court, 
seLoiidaiy  evidence  may  be  given  of  its  contents.  (Per  Lord  Abinger, 
in  Miiiliiiii  r  v.  M'CuUaii,  (>  M.  A  W.  at  p.  (i8 ;  liniri-  v.  Xicidopulo,  11 
Kxcli.  at  p.  i;t3;  24  L.  J.  Ex.  at  p.  !J21.)  Where,  however,  the 
(loeument  is  still  in  existence  and  capable  of  being  brought  into 
Court,  tlie  party  desiring  to  give  secondary  evidence  of  its  contents 
Diusl  ill  tli(!  fust  place  prove  that  he  has  done  all  in  his  power  to 
(ilitaiii  ilio  orii^inal  document.  Thus,  the  plaintiff  is  entitled  to 
kIvc  suiDiiiliiiy  evidence  of  the  contents  of  the  libel,  if  the  original 
is  ill  lilt'  (iffendant's  possession  and  is  not  produced  when  called 
f'lr,  provided  due  notice  to  produce  it  was  served  on  the  defendant's 
Milii'iiora  reasonable  time  before  the  trial  (/i.  v.  limifhir,  1  V.  &  F. 
IWi):  and  also  if  the  libel  is  in  the  possession  of  someone  beyond 
tliti  jurisdiclioii  of  the  Court,  who  refuses  to  produce  it.  "ii  request, 
iiltlioiic>h  iiifonii'Ml  of  llie  purpose  for  which  it  is  requi  (Boi/Uv. 

UV.s, /»„,/,  10  Kxch.  r.lT  :  21  L.  .1.  Ex.  IGO  ;  Jl.  v.  /./<(,.  thly,  2  E. 
>V  I!.  !t40  ;  23  L.  .1.  M.  C.  '^3  ;  11.  v.  .l.V/,7..s-,  1  Leach,' 330.)  If  it 
lie  in  the  possession  of  a  third  person  within  jurisdiction,  but  a 
strang(!r  to  the  cause,  who  refuses  to  produce  it,  although  duly 
Served  with  a  mihpn'na  ilitccs  tfciim  for  the  purpose,  then  the  right 
to  give  secondary  evidence  of  its  contents  appears  to  depend  on 
whether  such  refu.sal  be  rightful  or  wrongful.  If  it  be  a  wrongful 
refusal,  then,  it  is  said,  the  remedy   of  the   party   is  against   the 
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witness  only.  (.S'<(/  qmere.)  If  it  be  a  )iV//*(/h/ refusal,  then  secondary 
evidence  is  as  a  rule  admitted  :  as  the  party  has  done  all  in  hin 
power  to  produce  primary  pr.)of.  Even  here,  however,  the  privilt'-,'!' 
arisinr;  from  considerations  of  public  policy  may  prevent  «»,'/  evi- 
dence being  given  of  the  contents  of  the  document.  But  where 
the  privilege  is  only  of  a  private  character,  secondary  evidence  may 
be  given  of  the  contents  of  documents  privileged  from  production, 
e.g.,  of  a  document  entrusted  to  a  solicitor  by  his  client.  (MiUn 
V.  Oihhi,(\HM)  (>  C.  \-  P.  7'2H;  Doe  d.  Gilhni  v.  Hohx,  (1810)  7 
M.  &  W.  10-2  ;  Dof  d.  Lomwihr  v.  Clifonl,  (1847)  '2  C.  &  K.  41H; 
Neirtoi,  v.  Chaplin,  (1850)  10  C.  K  HM]  ;  Paris  v.  Ln;/.  (18fi0)  2  1'. 
&  F.  73  ;  Calcrajt  v.  aiimt,  [18!)8J  1  (^.B.  irA)  ;  ()7  L.  J.  Q.  B.  .'iOr.; 
46  W.  R.  420  ;  78  L.  T.  283.)  All  questions  as  to  the  admissibility 
of  secondary  evidence  are  for  the  judge,  and  should  be  decided  by 
him  then  and  there.  {Boi/lf  v.  Wisimaii,  11  Exch.  3G0  ;  24  L.  J.  E\. 
284 ;  25  L.  T.  (Old  S.)  203.) 

If  the  words  proved  differ  materially  from  those  set  out  in  tlic 
Statement  of  Claim,  this  is  "  a  variance  "  which  would  formerly 
have  been  fatal.  [licH  v.  Bi/me,  13  East,  554  ;  Tahart  v.  7'i>/.. i, 
1  Camp.  350  ;  Cartirri;iht  v.  If ';•/;;/(/,  1  I).  &  By.  230;  Cook  v.  Si ■■!.>,< 
and  ici/f,  1  Moo.  &  B.  237  ;  Hai»!)  v.  liraio,  L.  B.  4  P.  C.  2!S7 ;  "iO 
W.  E.  873.)  Now,  however,  the  judge  has  ample  power  to  amend 
the  record,  if  in  his  discretion  he  considers  such  amendment  can  be 
made  without  prejudice  to  the  defendant.  (Order  XXVIII.  rr.  1,  •!.) 
But  no  amendment  will  be  made,  the  result  of  which  will  l)e  to 
substitute  a  totally  different  cause    of    action  for  the  former  uiic 

(C \.  lAnthiU,  11  .1.  P.  352),  or  to  render  the  Statement  of 

Claim  demurrable.  {Maiti/ii  v.  Williamx,  1  H.  &  N.  817;  "ii!  L.  .1. 
Ex.  117;  Canljirld  v.  ]vi,Uirorlli,  10  W.  H.  !t3(i ;  18  L.  T.  .VJT.i 
The  defendant  is  entitled  to  an  adjournment  if  he  really  desire-  to 
justify  any  words  newly  inserted  in  the  Statement  of  Claim  by  suili 
amendment.  {Saiiiidirn  v.  liati ,  1  H.  it  N.  402.  And  see  /'o«/,  /  . 
Poiiitii;  9  C.  iV  P.  718;  Ma/i  v.  nionn,  3  B.  \  ('.  113:  /.i'/ 
ChunhiU  V.  11  mil,  i  B.  &  Aid.  085.) 


I'roo/  of  thr  .SyK'u/. ('»(;/  oj  the  Slamhr. 
In  cases  of  slander,  practically  the  only  way  to  prove  publioaiion 
is  by  calling  those  who  heard  the  defendant  speak  the  words,  it  is 
not,  in  atrietnesH,  siifticient  to  prove  that  the  defendant  spf ike  words 
f(yi(iia?<7i/ to  those  set  out  in  the  Statement  of  Claim.  (Annit.hie 
V.  Dumtef,  (1785)  4  Dougl.  2iH  ;  Maitland  ami  olhn*  v.  <iohlo<li 
and  another,  (1802)  2  East,  42().)    Thus,  where  the  plaintiff  ullt  -lmI 
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that  the  defendant  stated  as  a  fact  that  "  A,  could  not  pay  hia 
labourers,"  and  the  evidence  was  that  he  had  asked  a  question, 
'•  Have  you  heard  A.  cannot  pay  his  labourers  ?  "  the  plaintiff  was 
nonsuited.  (Hnnirs  v.  llolloiiaif,  (1799)  8  T.  |{.  150.)  And  so 
where  the  words  alleged  in  the  Declaration  were  :  "  This  is  my 
umbrella,  and  lie  stole  it  from  my  back-door,"  and  the  words  proved 
by  the  witnesses  were :  "It  is  niy  umbrella,  and  he  stole  it  from 
my  back-door,"  <;arr()\v,  B.,  nonsuited  the  plaintiff,  and  the  full 
Court  of  King's  Bench  upheld  the  nonsuit.  {U'alt,-ni  v.  Mar,-,  (1819) 
'2  B.  \-  Aid.  756.)  But  now,  if  the  words  proved  convey  practi- 
cally the  same  meaning  as  the  words  laid,  the  variance  will  be  held 
iunnnterial,  or  else  the  judf,'e  will  amend.  (Danmttev  v.  Ihusou. 
(1S-2H)  -2  Man.  k  Ky.  17(i ;  Si/denham  v.  Man,  (1G17)  Cro.  Jac.  407  ; 
l)ri„n>o,i  V.  Barkes,  vel  I'arh^s,  (18'27)  4  Bing.  'HS\  ■  V2  Moore,  492 ;' 
Siiiilh  V.  Kiionrldni,  (1841)  2  M.  &  Gr.  5(il  ;  Krhlin  v.  Littlr,  (1890) 
ti  Times  L.  U.  3(36.) 

It  was  never  necessary,  however,  to  prove  all  the  words  set  out 
ill  the  Statement  of  Claim,  provided  such  of  them  as  are  proved  are 
intelligible  and  actionpble  by  thamselves.  (I'er  Lawrence,  J.,  2 
Kast,  434.)  So  it  is  not  necessary  that  all  the  words  set  out  should 
be  actionable ;  so  long  as  any  of  the  words  proved  will  maintain  the 
action  "  the  damages  may  be  given  entirely  ;  for  it  shall  be  intended 
lliat  the  damages  were  given  for  the  words  which  are  actionable, 
iiiid  that  the  others  were  inserted  only  for  aggravation."  (2  ^\  ins. 
Saunders,  171,  c. ;  Chaduick  v.  Troinr,  6  Bing.  N.  C.  at  p.  7.) 

If  the  witness  committed  the  words  to  writing  shortly  after  the 
defendant  uttered  them,  he  may  refer  to  such  writing  to  refresh  his 
iiienioiy ;  but  it  must  be  the  original  memorandum  that  is  referred 
to.  nut  a  fair  copy,  {ntirton  v.  l'himm,r,  2  A.  \-  E.  343.)  And  so 
where  tlie  action  is  for  procuring  a  libel  to  be  published  by  making 
a  verbal  statement  to  the  reporter  of  a  newspaper,  who  took  it  down 
111  wilting ;  the  original  writing  taken  down  by  the  reporter  and 
handed  by  him  to  the  editor  slionld  be  produced  in  Court.  (Aduma 
v.  Krilii,  By.  &  Moo.  157.) 

Where  the  governor  of  a  British  colony  spoke  to  the  Attorney- 
'ieiieral  in  his  official  capacity  words  defamatory  of  the  plaintiff, 
and  llie  Attorney-General  was  called  as  a  witness  in  an  action 
iit^aiiist  the  governor,  it  was  lield  that  he  was  not  bound  to  dis- 
(•Iwe  what  the  governor  had  !<aid  to  him.  (U'ljuil  v.  Con;  Holt, 
N.  I'.  299.)  Ko  the  Lord  Chamberlain  cannot  lie  coiiiiielled  to 
iliscldse  in  evidence  communications  made  to  him  in  his  official 
capacity.    ( W<st  v.  MV^/,  (1911)  27  Times  L.  E.  189.) 
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If  the  words  spokon  bo  in  a  foreiKn  language,  someone  must  1)6 
called  to  prove  their  meaning ;  and  it  must  be  further  shown  that 
those  who  heard  them  understood  that  language ;  else  there  is  no 
Itublieation.  lint  i)ublication  will  be  presumed  where  the  words  nr« 
spoken  in  the  vernacular  of  the  locality.    (Ante,  p.  1*25.) 


Kriih'iicf  an  to  the  IiiHUtiiilo. 

A  Statement  of  Claim  which  contains  an  innuendo  is  equivalent 
to  a  deciiiration  under  the  old  system  with  two  counts,  one  with  an 
innuendo,  and  one  without.  ( Per  Blackburn,  J.,  in  ll'titkin  v.  //«//, 
L.  11.  :i  (,).  B.  40'2 ;  S"  L.  J.  Q.  B.  12'..)  Hence,  if  the  plaintiff 
fails  to  prove  his  innuendo,  he  may  fall  back  on  the  other  count, 
and  succeed  on  that,  if  the  words  in  their  natural  signification  are 
actionable.  (Fixin-r  v.  \,iti<>ii  Xainpniier  Co.,  [11H)1]  2  Ir.  B.  4ti.'..) 
But  if  the  words  in  their  natural  meaning  are  not  actionable,  then 
the  plaintitr  is  bound  by  his  inimendo.  He  must  prove  that  or  fail. 
He  cimnol  now  discard  the  innuendo  stated  in  his  pleading  and  set 
up  iv  now  innuendo  which  does  not  appear  on  the  record.  {Ilinihrv 
Sharp,;  \  V.  S:  V.  !»H3;  IT.  L.  T.  421;  llm-l  v.  7V«Mr//,  2!»  W.  U. 
172;  4H  h.  T.  5(17.)  If  the  words  are  not  actionable  even  with  the 
meaning  ascribed  to  them  by  the  innuendo  (as  in  Jucohnv.  Srhmnll:, 
()2  li.  T.  121  ;  <■>  Times  L.  K.  ir.O.orif  the  words  are  not  reasonably 
cajiabh'  of  that  mcaninfr,  the  judge  will  stop  the  case. 

If,  however,  the  words  are  reasonably  capable  of  the  meaniiif; 
ascribed  to  them  by  the  innuendo,  and  in  that  sense  are  actionalilo. 
still  it  may  be  necessary  for  the  plaintiff  to  call  evidence  to  supp'a 
his  innuendo  and  to  satisfy  the  jury  that  the  words  were  in  fact 
untlerstood  in  that  sense.  For  instance,  there  may  have  been  fm  ts. 
known  iioth  to  the  writer  and  the  person  to  whom  he  wrote,  wliicli 
could  reasonably  induce  the  latter  to  understand  the  words  in  the 
sense  ascrii)ed  to  them  by  the  innuendo.  If  so,  evidence  of  siuli 
facts  is  admissiiile.  (('(i/iititl  (iiitl  i'ouiilirs  Bank  v.  //.;////.(■'""■■'■. 
(C.  A.)  .".  ('.  !'.  1>.  "'14:  4'.l  L.  .1.  C.  P.  H:lO ;  (H.L.)  7  App.Cas.VI)  ; 
r,-l  L.  .1. 1).  15.  2:l2.)  But  evidence  is  not  admissible  of  any  fmt 
not  known  to  the  persons  addressed  and  to  which  the  defun.liuil 
does  not  at  the  time  exprtsssly  refer.  ( Martin  v.  Lori,  2  I''.  iV  !'•  '••'  '•' 
'I'lie  plaintit)"  need  not  prove  the  whole  of  his  innuendo.  (/'/,((/■ 
hunnii.  V.  /•V,/.sr,-,  2  A.  A  E.  (!1'>.  '>.  is  sufficient  if  be  satisfy  tho 
jury  tiiat  the  words  bear  any  act;,  nablo  meaning  alleged  in  the 
innuendo,  and  refer  to  himself.  Wlionever  the  words  used  are  not 
well-known  and  perfectly  intelligible  English,  but  are  foreign,  locnl, 
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techniciil,  provincial,   or   obsolete   expressions,    parol    evidence  is 
adinisHible  to  explain  their  meaning,  provided  such  meaning  has 
lieeii  j)roperly  alleged  in  the  Statement  of  Claim  hy  an  innuendo. 
Tlu!  rule  is  the  s.ime  where  words  which  have  a  meaning  in  ordinary 
English  are  yet,  in  the  particular  instance  before  the  Court,  clearly 
used  not  in  that  ordinary  meaning,  but  in  some  i)eculiar  sense ;  as 
I.I  the  case  of  many  slang  expressions.     Rut  where  the  words  are 
well-known  and  i)Prf»>ctly  intelligible  English,  evidence  cannot  l>e 
Riven  to  explain  that  meaning  away,  unless  it  is  first  in  some  way 
siiown   that  that   meaning   is   for  once  inapplicable.      This  may 
njipear  from  the  words  themselves ;    to  give  them  their  ordinary 
i:ii«lish  meaning  may  make  nonsense  of  them.     Hut  if  with  their 
ordinary  meaning  tlie  words  are  perfectly  good  sense  as  they  stand, 
fiiets  must  be  given  in  evidence  to  show  that  they  may  have  con- 
vvved  a  special  meaning  on  this  particular  occasion.     After  that 
bus  been  done,  a  bystander  niay  be  asked,  "  What  did  you  under- 
!-land  l)y  tlie  expression  used  ? "'     ]Jut  without  such  a  foundation 
I'ciiig  laid,    the   question  is  not  admissible.     (Ihtimx  v.  IlmtUii, 
3  Exch.  2(K) ;  18  E.  J.  Ex.  81 ;  12  .Tnr.  10!)3  :  Ihnnttv.  All,,,,  3  II. 
\  N.  :(7(', ;  27  E.  .T.  Ex.  415;  Iliimphir,/^  v.  Milln;  4  C.  \-  P.  7; 
]tiil.r  ..nUniixiiirU  V.  ll,(i;ii.i;  3  C.  &  K.  10;  G,ilbt<ih,r  v.  Miirln,,, 
(IHHH)  4  Times  E.  l\.  304.)    And  if  it  be  put  and  answered,  the 
answer  is  not  evidence  ;  the  jury  must  not  act  on  it.     {Simii,„„H  v. 
.Viirhrll,  <i  App.  Cas.  l.'iti ;  no  E.  .1.  P.  C.  11 ;  29  W.  It.  401 ;  43  L.  T. 
710.)    And  this  is  so,  whether  the  word  can  be  found  in  the  last 
pdilion  of  the  English  dictionary  or  not.     {Iloiiiei-  v.  Taiiiihni,  ',  II. 
>V:   N.   (;G1.)      Figurative   or   allegorical    terms   of   a   defamatory 
iliaracter,  it  of  well-known  import,  need   no  evidence  to  explain 
tlieir  UK  Miing;  «■.«/■-  words  imputing  to  a  person  the  qualities  of  the 
"frozen  snako  "  in  the  fable.     (//,.«/•,■  v.  .sV/c/W-W, ,  12  Q.  li.  (124; 
1(  E.  .T.  (,).  r.. ;{()(;.)     Nor  do  historical  allusions  or  comparisons  to 
odious,  notorious,  or  disreputable  persons:  where  the  conduct  of 
the  i)laintitV,    who    was    an    attorney,   was   compared    to   that  of 
••  Nlessis.  Quirk,  (ianimon  and  Snap,"  the  novel  "  Ten  Thousand 
a^iiir"  was  put  in  and  taken  as  read.     (If '.-.<,/,/,//,■  v.  lli,l.iit,  4 
1'.  \-  F.  202.) 

\\lierev(u-  the  words  sued  on  are  capable  of  being  reasonably 
iiiid.islo.,(l  both  in  a  harmless  and  in  an  injurious  sense,  it  will  be 
a  .|uestior:  for  the  jury  to  decide  which  meaning  was  in  fact  con- 
vt^yed  to  the  hearers  or  readers  at  the  time  of  publication.  (IHtrhi,' 
'•  'n.  V.  s..vt,>„,  M  E.  T.  210;  55  .1.  P.  389.)  It  will  be  of  no  avail 
f"i'  liie  defendant  to  urge  (except,  perhaps,  in  mitigation  of  damages) 


Is' 


eM  TniM. 

that  ho  intended  the  words  to  convey  the  innocent  meaning,  if  Iho 
jury  areHatisfied  that  ordinary  hystandersor  readers  would  certainly 
have  understootl  them  in  the  other  wense.  (f 'in//.  /■  v.  Cim> »/,  10 
li.  ii  C  172.)  Every  man  nuiHt  Iw  taken  to  have  uitendod  lliu 
natural  and  prohahle  consequences  of  his  act.  The  plainUff  iimv 
give  evidence  of  niirrounding  circumstances  from  which  a  defamatory 
meaning  can  be  inferred  ;  he  may  call  witnesses  to  state  how  they 
understood  the  liimi ;  though  the  jury  are  not  l>oun(l  to  ado|>t  tlio 
opinions  of  such  witnesses.    {Biomnr  v.  (inHih  n,  1  C  K.  7!J'2.) 

Evidence  may  also  be  given  to  explain  and  point  the  chinf^e. 
Thus  it  may  be  shown  that  the  defendant  subsequently  used  llif 
same  words  or  others  of  the  same  import  with  reference  to  the 
plaintiff.  (/'*aj<v  v.  Ormhy,  1  M.  k  Uob.  455  ;  l'iar»i>i>  v.  l.finaiir,; 
5  M.  &  Gr.  700.) 


/'}•<»«/  Ihtil  thr  ir«»(/«  vrj'ir  to  tlw  I'liihilill. 

If  the  libel  does  not  name  the  plaintiff,  there  may  be  need  of  some 
evidence  to  show  who  was  meant.  The  plaintitf  may  give  evidtiiie 
of  all  "  hurrounding  circumstances  "  :  i.c,  the  cause  and  occasion 
of  publication,  later  statements  made  by  the  defendant,  and  other 
extraneous  facts  wl  ich  will  explain  and  point  the  allusion.  The 
plaintiff  may  also  call  at  the  trial  his  friends  or  others  acquaiiilwl 
with  the  circumstances,  to  state  that  on  reading  the  lil)el  tliey  iit 
once  concluded  that  it  was  aimed  at  the  plaintiff.  (liriHitiif  v. 
(iomliii,  1  C.  J5.  72H:  It.  v.  lUiniurd,  Kx  partf  Lmd  li.  (loiin:  l;i 
J.  r.  127;  lliiltou  <(T,).v. ,/(.((.»,  [19091  2K.B.  Ill;  [1910;  A.C.JO; 
uiitf,  p.  150.)  It  is  not  necessary  that  all  the  world  should  iiiidir- 
stand  the  libel ;  it  is  sufficient  it  tho.se  who  know  the  plainlilT  laii 
make  out  that  he  is  the  person  meant,  (limirkf  v.  \\\iii<ii.  J 
C.  it  1'.  .HIO.)  Evidence  that  the  plaintiff  was  jeered  at  at  a  piililic 
meeting  shortly  after  the  publication  is  admissible  to  show  thai  his 
neighbours  understood  the  liljel  as  referring  to  him.  (r<M(/,  v, 
Wanl,  4  M.  \-  P.  99  ;  (i  Hing.  412.)  So,  in  />«  BohI  v.  lWn*M>l 
(2  Camp.  511),  Lord  Elleiilwrough  held  that  the  declarations  luadf 
by  spectators,  while  they  were  looking  at  a  libellous  caricatuii,',  wtre 
admissible  in  evidence  to  show  whom  the  liguros  were  inteiuli  <1  tu 
represent. 

But  if  the  libel  does  not  on  the  face  of  it  refer  to  the  plaiiiliir,  ;ii'<i 
there  is  nothing  to  connect  the  plaintiff  with  it,  judgment  will  Ik' 
entered  for  the  defendant.  {Fniinu'l  v.  I'liimon,  f.imitnl,  (IsliTi  II 
Times  L.  H.  S2.) 


y.VWF.ME  OF  m.u.hf. 


J'l t  that   the  Wonh    irerr  §i><ik,H   itf  the  I'laiuliff  in  the  way  n/ 

hh  Office,  Profettion,  or  Trade, 

It  is  not  enough  for  the  plaintifT  to  prove  his  specinl  character, 
and  that  the  words  refer  to  himnelf ;  he  niUHt  further  prove  tlmt 
the  words  refer  to  himself  in  that  special  character,  if  thoy  be  not 
otlierwiBO  actionable.  Whether  the  words  were  sjiokeii  of  tlie  plain- 
tiff in  the  way  of  his  office,  profession,  or  trade,  is  a  question  for 
the  jury.  Tt  is  by  no  means  necessary  that  the  defendant  should 
expressly  naint  the  plaintiff's  office  or  trade  at  the  time  he  H|K)ke, 
if  liis  words  mui*t  necessarily  affect  the  plaintiff's  credit  and  reputa- 
tion therein.  (Joneg  v.  Littler,  7  M.  \-  W.  I'2!J ;  10  L.  J.  Kx.  171. 
See  ant'',  p.  .1!J.)  But  often  words  may  be  spoken  of  a  professional 
iiciii  which,  though  defamatory,  in  no  way  affect  him  in  his  profes- 
siiin,  e.<i.,  an  imputation  that  an  attorney  had  been  horsewhipped 
(/'..'//'//  V.  ll<>h,it»,  3  Ding.  X.  C.  8!}r)),  or  that  a  physician  had  ci-ji- 
niitted  adultery.  (Ayre  y.  Craren,  2  A.  &  E.  "2  ;  mite,  p.  (j:).)  Hut 
any  imputation  on  the  solvency  of  a  trader,  any  suggestion  that  he 
Imd  been  bankrupt  years  ago,  is  clearly  a  reflection  on  him  in  the 
way  of  his  trade.    (Ante,  pp.  ;{2,  65.) 

Kridence  of  Muliee, 

The  judge  must  decide  whether  the  occasion  is  or  is  not  privileged, 
ami  also  whether  such  privilege  is  absolute  or  i|ualitied.  If  he. 
decide  that  the  occasion  was  one  of  absolute  privilege,  the  defendant 
is  entitled  to  judgment,  however  maliciously  and  treacherously  be 
mux  have  ailed. '^If,  however,  the  privilege  was  only  qualitied,  the 
■  'inix  lies  on  the  plaintifT  of  proving  actual  malice.  This  he  may  do 
either  by  <.rfn»i»(<evideiue  of  personal  ill-feoling  (((///«,  pp.3  IH—:j,V2), 
m- l)v  iiiiiiiixic  evidence,  such  as  the  exaggerated  language  of  the 
libel,  the  mode  and  extent  of  publication,  and  other  matters  in  excess 
of  the  privilege.  (Ante,  pp.  S.'i^  3r)0.)  Any  other  words  written 
or  spoken  by  tlu:  defendant  of  the  plaintiff,  and  indeed  all  previous 
transactions  or  communications  l>etween  the  parties,  are  evidence 
on  tliis  i*>sue.,^Even  if  both  parties  were  to  blame  in  such  previous 
triinsacti-ms,  still  if  they  left  in  the  defendant's  mind  a  feeling  of 
resentment  or  injured  innocence,  this  may  be  used  by  the  plaintiff 
as  some  evidence  of  malice.  The  defendant  should  therefore  be 
careful  how  iui  he  cross-e.xamines  to  such  niaiters  with  a  view  to 
showing  provocation. 

Placing  a  plea  of  justification  on  the  record  is  no  evidence  of 
malice.    (Wilson  v.  Robintuu    7  Q.  li.  GS;  11  L.  J.  g.  B.  196;  !» 
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Jur.  7'i«i;  r<iiiln>l'l  V.  U'liitiiorth,  Hi  W .  15.  !»!<»!;  IH  Fi,  T.  .ViT.t 
]5iit  tjioundlt'HHly  iwrMiHtiiiR  in  it  iiiiiy  be.  {  Wiiniirh-  v.  /'"»//,.  s  l.i 
M.  iV  \V.  i'lOH.)  tail  niUHt  be  tiiken  in  citiiif;  .Sihi/wkki  v.  Unlni^u,, 
(1*2  (^  H.  511),  l(  roftr  to  tlie  juilKmentH  ol  tb»t  Court ;  hh  tlie  liciid- 
note  is  deciiirod  liy  Wilies,  •!.,  in  Cuiiliirlil  v.  Whit  worth,  t"  lit 
nii!tl('ttiliri<;.  That  the  wuidM  iiiv,  in  fuet.  iintnio  iH  no  itvidiiict  of 
malice  (miti',  p.  itUi):  the  faJHity  of  the  wonin  is  in<li>)!il  iil\vii\^ 
presumed  in  ihf  iilniiitiffV  favour.  I'roof  that  thi*  (hfcndanl  at 
the  time  of  puhliculion  knew  that  what  h*-  wan  Hayinj;  or  wriliii^' 
was  false,  in  proof  jioHitivu  of  malice.  Hence  the  plaintitT  cannot, . 
a  ruU',  Kive  any  ovidence  of  hiu  own  good  character,  liut  when'  (lio 
parties  have  lieen  living;  in  thf  saiiio  house  for  a  lon^  time,  is  maNit  i 
and  servant,  and  the  master  must  have  known  the  true  clianiittr  of 
his  Hurvant,  and  yet  has  ^ivcn  a  false  one.  there  tlu;  plaintitl  is 
allowed  to  giw)  general  evidence  of  his  good  .diaracter,  and  tu  ill 
other  servants  of  the  defendant  to  show  that  no  comiilaints  of  mi^ 
conduct  were  made  against  the  plaintiff  whilst  he  was  in  (iifeiidaiit\ 
service  ;  for  sucii  evidence  tends  to  show  that  tlu;  defendant,  ut  tlic 
time  he  gave  ]daintiff  a  bad  character,  kiirw  that  what  hu  was 
writing  was  untrue.  H-'niiiilnin  v.  ISonill,,  ;{  (j  \',.  Tt:  "id.  .v  l>. 
I."i.'» ;  l\»ii>r*  V.  Si'- (ill-Ill*  Cli/lnii,  !)  15.  iV  ]'.  .">h7,  iw'' ,  p.  :!('i:i.  Mnt 
in  any  other  cas»',  if  no  justilication  he  pleaded,  and  y.  t  the  plu  ililt- 
counsel  givesevidenceof  the  falsity  of  the  libel,  this  will,  in  >n-ii|ii( 
let  in  evidence  on  the  ntlicr  side  of  the  truth  of  the  stuteim  '  i.  i  'i  r 
Lord  Ellenborough  in  linnni  \.  Croonn-,  '1  Stark.  'IW,  •I'.t'.i.t 

Jii'hiittiii;!  •hisliiiriitinii. 

The  iilaintitT  may  object  at  the  trial  that  a  pita  of  justillca  n 
is  insutlicicnt,  or  that  the  particulars  delivered  under  il  tin  >:  a 
justify  the  charge  matle,  whether  such  objection  has  bet-n  ta!\t n  "ii 
the  pleailings  or  no.  The  plaintitV's  counsel  may,  if  he  cliun.-i  -.  in 
the  first  instance  rebut  the  justilication  :  or  he  may  leavt;  suili  |'ii>"f 
till  the  reply,  when  he  will  know  tlie  strength  of  iltifemliinl's  t;i-c. 
(See  M<ii-l(inii  it-  Snug  y.  Ihiiiii  mnl  iiimthci-,  ilH'M)  <i  Tiiiii  >  L.  li 
;J7;{.)  lint  he  cannot,  in  the  absence  of  special  circumslanic^,  i-.ill 
some  evidence  to  reiuit  the  justilication  in  the  first  instaiuf,  and 
more   afterwards,  thus   dividing    his   proof,     (lihunh    v.  Mmniii. 

Kriihlii-i-   of  I'llllliuir. 

The  plaintiff  neetl  give  no  evitlence  of  any  actual  damam^  win"'. 
the   words  are  actionable   per  sc  ,•    he  can   nevertheless  iLcuvtr 


hi  ii>i-:mi.  >)f  I,  I  V  [lin. 
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Hubitmitial  (laiii.ijji  (I'l-jij  \.  /V/hh/im,  a  It..-  ('.  1-_'7:  I  C  A  I'. 
177:  /niraiii  V.  /  --".  «  lii.  ,'.  N. C  -212.)  Hut  if  Uv.  i.i.i.ntilT  hn-i 
sulTeriKi  anyHpeeui  (Uiua(;o,  i  s  hIiouUI  Ite  ]il<  tdtxl  luxl  iMovcd.  It 
vannot  iw  )>roveil  unl<>»!4  it  hu-  Itfieii  plwiiluil.  (lilnrk  v.  l.<>iii-inif, 
(lH8r>>  I  I  iiiieH  li.  I.  197.)  A.^  ti>  what  .  onHtiiutt's  -peeiul  (liiiutiK*-, 
ye>  iic'f, pi>.!>77—  JJH4.  A-  to  wliiil  diimaiju  i-  too  roiuolL',  Hto  null . 
p,,.  UXi     111". 

\\  here  tht  phiinlilT  rfh'*--.  on  tht^  Iosm  of  piirliciihti'  '•ustoiiK  rs,  or 
(III  tiws  of  hoHpitiilitv,  Hs  Hfiecial  ilaiiiit^t',  i,<'  uiUHtcull  ht;  imiiviilutil 
(■iiHt*iiii«'r!4  and  friends  to  Htnti-  why  thiy  have  cea^'d  tn  dv  il  at  liis 
gho!  .or  toentt  rtaiii 'liin.  (.l/f/c.  p.  !Wrt.)  FiiHtin.  Unit  in  s/./n;/.  c  it 
(■,..  V.  Slim-  ,i-  (,'...,  ,  H'.I4]  -i  Cli,  r.Hl  ;  0!J  I,.  J.  I'll.  H->t\,  Noil?',  J„ 
ac'ceptril  a  letter  from  llie  Holicitor  of  the  intending  eiistonu  r  an 
evidence  of  tlif-  ii  iHOJis  why  the  i  u'oliations  werf  lirukeii  olT.  j!iit 
there  wer«i  speciii'  rircuii!^,.ine(  iii  tliut  case.  (Sce|l8;Ml  "2  Cli. 
pp.  .lO."!,  ."»!M>.)  In  an  ordinary  tti'lii  II  at  Ni>i  I'riiiH,  no  >  'li  letter 
would  1"  iiceiv.-d.  \  Sec  <  hirl.r  v.  .1  'ivnr  .  !tH  L.  T.  at  p.  :!'>•'.  I  *^ueli 
wiliiesM-  cimiiot.  howevi  r,  he  ealh  inless  their  names  h;ive  lui  ii 
set  out  ii  iKe  Slal-  mi'ii!  .if  Claim  or  the  partn'ulars.  It  n  -,1  al»>' 
hi'  provt"!  tint  111'-;.  iK^ar  '  rMhe  ehii  ^'<  iiKaiiisl  the  pliiiiUll'froto  f  hf 
(lefeiidant'H  own  [t\».  It  wiil  n-'t  \te  ft  iUeieiit  to  prnvr  tliiii  Uuy 
heard  a  rumour,  ainl  lli.il  the  d-  I  ndaiit  h«  t  mk  ii  a  iiiii  our  iilloat. 
S(.(  ,nitr,  p.  107;  I >in,ii  V.  Sf/-'///,  5  II.  A  N.  ).'.(l;  2!»  I,,  .i.  1,%. 
I •2.".  :  lialnmm  v.  /,.'/.(/<',  7  t'.  Ji.  X.  S.  OiJH.i 

The  plaintiff  may  alwo  eall  evidence  in  agH'*"valion  of  dama;;es. 
The  matter  most  eoniiU(inl>  tir^'ed  iu  ai^fiiiivatioii  of  diiiiia^;e>  i^  that 
the  deft'iidaii  was  actuated  hy  malice.  (Sec  mil,,  pp.  '\K\  aii.i.i 
Wiiere  an  action  iu  brouj;lit  against  one  def'  iidaiit  only,  » vi  !■  nei  ■•' 
inaliee  in  some  third  person,  who  niij^ht  have  hein  joi 
ilifctidant,  is  no!      Iinissihh' af»aiiist  the  person  sued.     .!/•'  •  •.  t. 

It  has  heen  contended,  therefore,  that  where  two  or  nioic  Persons 
iirc  joined  as  defendants  in  respect  of  a  joint  pulilic:itiii;i,  tli; 
plaimitT  may  not  give  evidence  of  malice  in  one  to  af^'^raviite  tlic 
diiiiiages  as^ainst  all.  I'here  can  onU  he  one  judt,'menl  in  >iicli  m 
action, a  judRUienl  for  tlie  same  amount  a^aiiut  all  the  def<  ini.iiu.-^. 
a>u„„„„\.M'Vl,lli,„i}.  l.s:»!);  2  Ir.  1{.  IH(i.)  K.icii  <i.f.iuiMnt  is, 
110  doubt,  liable  tor  all  the  daniasi-  which  the  pluiiititl"  has  actually 
>ustaiiied  in  coiihequence  of  the  joint  publication.  JJiit  should 
tvidctice  of  malicious  acts  coiumilted  o>  A.,  lo  whicli  ii.  aiui('.  \\«-ie 
Hot  parties,  be  Riven  in  in  action  brou^'hl  apvinwt  A..  V>.  and  C.  as 
joint  tort-feasors?  Aii.liitts,  J.  in  Ihinxini  v.  M-(l  lUiml  uh.  ut 
I'.  l'.)0)  seems  to  bti''e  '.-.en  of  opinion    thai   such    evidence    was 
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inadmissible.     (And  see  Mayne  on  Danuuteii,  «th  ed.  562.)     But 
such  is  not  at  present  the  practice  in  Enpland. 

If  the  defendant  has  paid  money  into  Court  this  (act  whould  not 
lie  mentioned  in  tlie  hearinR  of  the  jury  before  verdict.  (Order 
XXII.  r.  'i'i  ;  and  see  anir,  p.  «11.) 

I'mvinit*  of  Juihfi:  rniil  Jitiii. 

In  actions  of  libel  and  slander  it  is  most  impctrtant  to  distin-^iii-li 
the  resi)ec-tive  proviiifcs  of  judRe  and  jury.  In  some  c-ircunistanecs  it 
is  the  riRht.  and  indeed  the  duty,  of  the  im\ge  (Tiinirr  v.  Unirhi/ ,. 
,S..H,  (IH'.K))  12  Times  L.  U.  102)  t'i  withdraw  the  case  from  the  jury 
and  to  direct  judRment  to  be  entered  for  the  defendant.'  'I'liis 
should  be  done  in  tho  foUowinR  cases: 

(i)  If  there  is  no  evidence    that   the  defendant   published    tlic 

words, 
(ii)  If  there  is  no  evidence  that  the  words  refer  to  the  plaintilV. 

{l-'oiiiiKt  V.  I'nim>n,  l.iiiiilnl,  (18!»7)  II  Times  L.  I{.  H->.) 
(iii)  If  the  words  proved  are  not  actionabU^  /»■/•  »r,  and  eitlur 
there  is  no  evidence  of  any  special  damuRe,  or  the  siifcial 
dauiiiRB  is  in  law  too  remote.     {S]it<il;<  v.  Ilitijlux,     I'.IOI 

I  K.  H.  1H8 ;  7:»  L.  .1.  K.  15.  172 ;  8!l  L.  T.  r,H].) 

(iv)  It  the  piiiintiU's  claim  is  barred  by  a  Statute  of  liimitiiliii, 
which  the  defendant  has  pleaded.     (See«H^■,  p.  (iO'.t.) 

(V)  If  the  words  are  actionable  by  •.•eason  only  of  bein;,'  spnk,  n 
of  tile  pliiintitT  in  the  way  of  his  olVu-e.  profession.  <n- 
trade,  and  there  is  no  evidence  that  the  words  wcit  -h 
spoken,  or  that  the  pbii'itiff  held  such  olliee  or  cnnioi  nii 
sueb  profession  or  triide  iit  the  time  of  publiL-utioii.  (>,.. 
mill ,  p.  (u'X) 

(vi)  If  the  words  are  not  actionable  in  their  natural  and  piiiriiny 
siRnilieation,  and  there  is  no  innuendo  ;  or  if  the  imiiiniao 
puts  upon  the  words  a  meaning  which  they  eannot  po-silil.v 
bear  or  which  is  not  aetionalde.   (('"I'liii/  v.  /■.'-/- (.'(i».' H'.'T' 

II  Times  Ij.  II.  ;H  ;  /''("/(.•.•I/  v.  //«//i)/(-i//,    I'JOl     i!  K.  1!. 

III  ;  70  li.  .1.  K.  H.  r.'.t.-,     i;»  W.  I!.  r.Ki  :  Kl   ]..  I.  CI '; 

♦  TluTi'  is  no  liiii^i'i-  sinli  a  limit;  xs  :i  coiiimoii  lnu   iioi.-uil   (/'i..   v.  .S"r 

.\ru„f.op,r  Co..  |i'.mo|  A.  r.  v^  ■   m  r..  .r.  (}.  n.  ii: ;    is  w   i;    -i ; 

Kl  I,.  T.  •Vli)  ;  tml  til.'  liTrn  "  iinii-uit  "  'n  still  -.irii.'timis  n-.ii  \>\  !•  niir.l 
iudgtt*  to  il>iii>l<'  till'  iU'lioii  of  (ii<>  iuil;;.-,  wlii'ii  he  witliilniws  tin'  ii-'  ti"'u 
ihu  jury  or  ilircits  juJj;""'"'  '"  '"'  <>'it"ic'il  for  thi'  ilol'ciuliuit  in  sihI.'  uf 
lln>ir  vcrilict. 
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Iir>„nrk  V.  Smith,  mm)  24  TiniCH  L.  R.  1«9) ;  and  see 
onte,  p.  134. 

(vii)  If   the    occasion    of    publication    was    one    of    absolute 
privilege. 

(viii)  If  the  occasion  is  clearly  or  admittedly  one  of  qualified  privl- 
lefie,  and  there  is  no  evidence,  or  not  more  than  a  H,intilla 
of  evK.ence,  of  malice  to  go  to  the  jury.     (C.«./.v  v  IVihl.,, 
r,  K.  &  h.  828  ;  M  L.  .1.  Q.  B.  8«7,  .n.f.; p.  346 ;  Tnnnr  y. 
linirl,,, .(  S„„,  (1 «{»(})  12  Times  L.  R.  402) 

(IX)  Where  tlie  wonls  are  clearly  or  admitte.ily  a  comment  on  a 
mutter  of  public  interest  and  are  not  reasonably  capable 
of  being  interpreted  as  an  unfair  comment.  (Mc(,h,ir.'  v 
ir,st,n,  M,.n,i,i,i  X.irs  (•„.,  [1<)03J  2  K.  B.  100 •  72  L  J 
K  B.  .iI2  ;  -.1  W.  R.  .;8!)  ;  H8  L.  T.  757 ;  />.//,„/  v.  I.uh,,,,'. 
rhrr.;  1 1!M)H]  2  a.  B.  32.';.  n. ;  77  L.  J,  K.  B.  72H ;  !)»;  L  T 

Th.  judg..  .-annot  withdraw  the  case  from  the  jury  upon  the 
oi...n.ng  statement  of  facts  ma.le  by  the  plaintiff's  counsel  without 
tlic  consent   of   such    counsel    (l-l.uln;-  y.  I,    ,(■  v    ii-    /.,    ,, 

.^.^!1.^.H.   122;  niL..,.. ^.B.  24;  «5-L.T.- .!«.).  lept! 

p.  rlmps,  wbo.o  no  evidence  that  the  plaintiff  intends  to  call  woiild 

nny  the  defect  in  the  i-laintiff's  ca.se  as  so  opened.     (See  .s>„/„. 

V.  /»,/...  1 1..0I  I  1  K.  B.  13H ;  73  L.  .1.  K.  B.  172 ;  H!)  L.  T.  .4i ) 

I  lu.  jury  has  no  light  to  interpose  and  stop  tlu,  case  by  li„din.r'i„ 

•vour  of  one  party  mtil  ihey  have  heard  all  the  evidence  tendeml 
I'.v  tilt-  other  imrty  r.iid  the  speech  of  his  counsel. 

Tlu'  proper  li-n,  for  the  defendant's  counsel  to  submit  that  there 
.-  no  easo  to  go  to  the  jury  is  at  the  close  of  the  plaintiff-s  case 
N),„..  judges,  l.owev.ir.  decline  to  allow  the  question  to  b„  argued  at 
lins  su^'c  of  tb...  action,   unless  the  defen.lanfs  counsel  at  once 
annnunces  tha.  ..e  inten.ls  to  call  no  witnesses.     Where  the  facts, 

•  "li.fh  the  law  has  to  be  ap,.lie...  are  in  .lispute.  it  is  generallv 
I.  >t  to  discuss  the  law  of  the  case  after  all  the  evidence  on  both 
^^^\<■^  bas  been  given.    (//„/„■  v.  r.in.,,  ,„„l  If,,,//,,,/,,/,  ( 1!M)1)  is 

r  ''•  '*•  -^"•'      ^loreover.  the   judge  has  power  to  call  and 

•x^iMMne  a  w.tne.ss  who  has  not  been  calle.l  by  either  narty.  but 

-^;  ^^'f ',;;;; 7;-;f  of  i-th  panie.  <see  /„ ,.,.  /.;,„„7,;.„.., /,„, 

'    ••  IIMO]  1  K.  II.  at  p.  im.)     If  he  does  so,  neither  party  has 

•'  n.'hl  to  cross-examine   that  witness  without   the  leave   of  the 

"  l^e.  but  such  leave  will  always  be  granted  if  the  evi.lence  of  the 

'  —  called  by  the  judge  is  adverse  to  either  partv.     (r„„/s„„  v 


",(„/,. 
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The  (luestion  whether  the  words  coniplained  of  are  capable  of  a 
defamatory  meaning  is  for  the  judge.  Whether  the  words  in  fact 
conveyed  n  defamatory  meaning  is  a  (luestion  for  the  jury.  (St > 
Chapter  V.,  untr,  p.  10i».)  "  liihel  or  no  libel  is,  of  all  (juestioii- 
I)eculiarly  one  for  a  jury."  (I'er  Lord  t'oleridge,  ('..).,  in  .s'(/.W<//  v, 
/•;««/.  //-/f«.iA-,  ;J  C.  1'.  1).  at  p.  :U'2.)  If  the  words  are  reasonuliK 
susceptible  of  two  constructions,  the  one  an  innocent,  the  other  ;i 
libellous  construction,  it  is  a  question  for  the  jury  which  is  ili. 
proper  one.  (Jiiiinr  itud  aiinilur  v.  .Vliickitt,  L.  R.  7  Q.  B.  11  ;  II 
L.  J.  Q.  B.  14  ;  '20  W.  R.  181 ;  '25  L.  T.  4(!4.)  If  the  words  ai. 
capable  of  being  either  a  defamatory  libel  on  a  person  or  merely  a 
disparagement  of  goods,  it  is  a  qmstion  for  the  jury  in  which  .scum' 
the  words  were  und.  rstood.  {Limttij}!!-  Co.,  lAmitnl  v.  liruish 
Kminn,  .(.-.,  C«.,  (ln'.l!»)  Hi  Tj.  T.  331 ;  1".  Times  L.  R.  .V24.) 

If  the  words,  though  primarily  not  actionable,  are  yet  reasoiial.lv 

Busceptiitle  of   a   defamatory   meaning,    which    is   set   out  in  an 

innuendo  in  the  Statement  of  Claim,  the  judge  should  Tiot  stop  liir 

case  ;  if  he  does  so,  the  Court  of  Appeal  will  order  a  new  li  ial. 

(Uart  ami  utwth.i-  v.  Il'«//.  '2  C.  P.  U.   Ud;  4(5  L.  J.  C.  I'.  -227;  J.". 

W.  R.  373;  lUlchi,  a  C».  v.  S.xt.ni,  (U  L.  T.  -210;  linimixli  v.  I  hum 

Siipiilii  (■«.,  Liniilnl,  (181)7)  13  Times  L.  R.  481.)     "  It  is  only  wli.ii 

the  judge  is  satislied  that  the  publication  cannot  l)e  a  libel,  and  tliat, 

it  it  is  found  by  the  jury  to  be  such,  their  verdict  will  be  set  a>iili . 

that  he  is  justilied  in  withdrawing  the  question  from  their  ioi,'iii- 

sance."     (Per  Kelly,  C.IJ.,  in  d-x  v.  /.<-•,  L.  R.  4  Kx.  at  p.  '2mk:  |i.i 

Field,  .1.,  in  O'lhi.n  v.  Muiqiiis  <:/ Sulixhiini.  (1HH!»)  (i  Times  L.  i:.  at 

pp.  13(i,  137.)     "  If  the  document  was  capable  of  being  a  liiiel,  no 

judge  in  the  kingdom   could   nonsuit  the  plaintiff."      (I'er   A.  I.. 

Smith.  li..l.,  in  Ci.-./i.//  v.  Eihnnin,  (181)7)  14  Times  L.  R.  31.i    Itiit 

where  the  words  on  the  face  of  them  are  not  actionable  in  tlimi- 

selves,  and    also    art-    not   rt;as()ivil)ly  capable  of  the  defauiaiun 

meaning  alleged  in  the  inimeP;io,  there  the  judge  shouKI  (liwt 

judgment  to  be  enttred   in  the  defendant  (Hunt  \.  (i»>»>l>i>,  1^1 

L.  .1.  C.  I',  r.4  ;  '21t  !  .  T,  17-2  ;  Miilli;iii>i  v.  ('<•!•  ami  otlins.  1..  K.  in 

g.  r..  r.t'.l;    ll    l...].  g.  n.  ir.3;   /V.-x/  v.   l.-mln,,  .J„iul  Stork  H'liil.. 

(l!H)«>)  2-2  Times  L.  R.  7il<>) :  unless,  indeed,  it  be  allegt^il  llial  iluiv 

are  some  facts,  known  both  to  the  defendant  and  to  those  win  ni  lie 

addressed,  which  would  lead  the  latter  to  put  upon  the  woi.l-,  l!i< 

oecondaiy  meaning  ascribed  to  them  by  the  innuendo.      If  iiii>  U' 

alleged,  the  learned  judge  must  lirst  consider  whether  it  is  n  i-on 

ably  conceivable  that  the  existence  of  tin;  facts  alleged  would  iiuiaa 

thone  addressed   to  put   that  meaning  on  the  words  ;   if  it  i-  nut 
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reuHonubly  conceivable,  he  sl.ould  .slop  the  case.  Ne.xt,  he  should 
e.u.s..ler  whether  there  is  any  evidence  to  go  to  the  j;  ^of  reh 
facts     If  there  iH  no  Buch  evidence,  he  should  stop  the  cL     But 

it  be  reasonably  conceivable  that  the  facts  alleged  woulT^nduce 
those  who  heard  or  read  the  words  to  put  that  meaning  on  them  and 
here  s  evidence  to  go  to  the  jury  of  such  facts,  then  the  judrist 
eave  the  ,uest.on  to  the  jury,  and  they  must  decide  in  JlXZ 

nge  words  were  m  fact  understood.  (Cu,ituluu,lc .V.y w" 

//-/.  .f  Son.   (C.  A.)  5  C.  P.  D.  ,51 1 ;  jy  L.  J.  C.  P.  830  •  ill  L 
7  App.  Cas.  741  ;  52  L.  J.  Q.  B.  232.)  ^        ^ 

If  privilege  has  been  pleaded,  the  facts  on  which  the  claim  of 

the  .K-casion  is  privileged  or  not.     If  at  the  conclusion  of   the 
Plamtiflf  s  ease  facts  sufficient  to  support  the  plea  of  priTLe  have 
.een  clearly  established  and  no  eviXice  of  maL  Ls  Z  'i^I 
eiudge  should  enter  judgment  for  the  defendant  and  .t  le  \To 
l7\^      \Zr-  /'"'■"'■'■  \   ^^-'■''■^--^"".(1«96)12  Time 
matters  otfact  1     7'        7""'  *  "  ''""''""  ""'  P"^'''*««    "-"1^- 
found  th  ,        '     '"  ->^«e'iuently  to  decide  whether  on  the  facts 
H.1H  ;  29  L.  J.  Ex.  430  ;  (i  Jur.  N.  S.  780;  2  L    T   37h  •  v/, 
^;j/«.J^L.K.2  P.C.420;  6  Moore.  P.  c'cT  S.  s:)*;!::':^'!:  T 

":"r    ^Perl^llurc/'inT^^"    '.as  calJTh- 
ut  p.  715.)  '-»«-''''«•".  t.J.,  in   Hancock  v.  C,i«, .  2  F.  &.  V. 

The  question  of  malice  or  no  malice  is  always  one  for  the  iurv 

"  ."  ;h  for  the  judge  to  say  whether  there's  any  evidenctol 

malice  to  ao  to  t  if.  innr      if  n         •        .  •    ''^"'*""-**    "' 

nmro  th.m   a         ^7^" .  '^  "  '""  ^''^  '^"'^•'  evidence,  or  not 

"^  than   a  ..<«/.//«  of  such  evidence,  the  judge  should  direct 

'^rm:h':ir^'"',^-  ''•^^^•'-^-'■ » '»-"  -iaenee  1::; 

is    .it    >    1     rr' '"'' ^"''«' "•'""''•  '''"P  the  case;  for  there 
•  a         S       t,  '  .    f     j'T '?""'  "'''^•''  "'"  P'''^"^«-'  ~» 

t..;."^;"o      tT"  31  ''k"[-   ^::"""'"''  ^-  ''""■^""'.  i« 

'••'•'•'.     See  ,1,,^,  Chapter  XII.,  p.  3 II.)  ^  ' 
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public  interest.  (DaUiyl  v.  Lalxmchny,  Timix,  July  29tli,  1904.)  It 
will  then  be  for  the  jury  to  find  whether  the  words  iire  a  fair 
cuiuuient.     (See  Chapter  Vlll.,  mil' ,  \>.  193.> 

The  judge  at  the  trial  has  full  power  to  amend  any  defect  or  error 
in  any  pleading  or  proveeding  on  such  terms  as  niiiy  seem  just 
(Order  XXVIIl.  rr.  1,  (i,  1*2),  and  to  add,  or  strike  out,  or  sulislitute, 
a  plainlifT  or  defendant.    (Order  XVI.  r.  12.) 


F.ridniff    fir    thf    Dil'fH(hiiit. 

\\\wn  the  plaintilFb  case  has  been  closed,  if  the  defendant 
elects  to  call  no  evidence,  and  has  put  in  no  d(x;unienls,  the  plain - 
tilT's  counsel  nuist  proceed  at  once  to  sum  up  his  case  and  tlir 
defendant's  counsel  has  the  last  word  to  the  jury.  Hut  if  the 
defendant  intends  to  call  evidence  he  must  open  his  case  at  oncf. 
call  his  witnesses,  and  then  sum  up,  and  the  plaintitT's  counsel  will 
have  the  general  reply,  if  there  are  two  defendants,  of  whom  oiif 
calls  evidence  material  to  the  defence  of  Iwth,  and  the  other  calls 
no  evideiit-tj  at  all,  the  Water  has  apparently  a  right  of  reply  after 
the  plaiuiiS's  counsel  h»s  address*f<l  the  jury,  (lliilaml  v.  ■hii-l.smi 
ami  linmii,,  (1902)  It*  Times  I..  11  .-74.) 

The  defendant,  as  Wf  have  seen,  is  entitled  to  have  the  whole  libel 

read,  or  ihu  whole  of  tiu'  conversation  in  which  the  slander  \v:is 

uttered,  detailed  in    evidence.       If  the  alleged  libel  refers  to  aiiv 

otluT  (l(>cunu>nt,  the  defendant  is  iilso  entitled  to  have  that  otlnr 

document  read,  as  part  iif  the   plainlitrs  case.     {M'liivir  v.  I.U'wI. 

1  C.  iK:  r.  -iW  ;   I'honii,.,,   v.   .S/i/i/i./i,   '2  M.  .V  Kob.   45;   //..//.//  v. 

Jiailmr  mnl  iiii'itliri,  4  h.  X  I'. 'I'll.)     So  where  the  action  is  bnm;;lii 

for  a  criticisiij  on  the  |ilainkil)"s  iiook,  no  iinputatton  liein<;  t.'a>t  nii 

him  [lersouaily,  it  was  held  that  the   plainliti'  ouf^lit  to  put  in  the 

Iwok  criticised  as  jiait   of    his    own    case.     {Sirii'iss   v.   I'ninii^.   I 

F.  A-  1''.  ilJtl*.  1107. 1     This  may  suv«   ilie  tiefendant  (nim  the  iitri> 

wity  of  ^;iviii^  any  evidence.      Hut    wiiere  a  paragraph  in  a  .--iiIim- 

(pieiil  numiier  nf  a  newspaper   is  j^iven  in   evidence  by  the  |ilaiiiti!. 

to  rdiovv  malice,  the  rest  of  llie  he\^^paper  is  no  part  of  plainlill - 

cajw,    unless  it    refers    to    tin?    s|iecial    |>aragrapb     put    in.      I  In' 

defendant  is,  iherefiu'e,  not  entitled  to  have  other  passa;^t  s  in  lluil 

new>|iaj)«r  read,     i/'ki/i//  v.  Oiisihi/,  1  H.  \-  N.  1  ;  -J.",  ].,.  .1.  I'a. 'J-jT.t 

When  the  detendanl's  counsel  [irefers  not  tn  call  any  wilncs.-c.-, -n 

as  t"  frf^jiire  the  la^t  word  with  the  jury,  lie  must  rely  on  the  iim'>- 

examination  of   liie   iilaiBiitVs   wilm-sses.      Thest;    may    be   ci.i>-- 

examined  not  onh  .is  to  tlie  facts  ot  the  case,  but  also  to  "  cntli'.  ; 
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that  iH,  Hs  ti)  iimtterH  not  material  to  the  issue,  with  a  view  of 
shaking  their  whole  testimony.  Hut  in  order  to  prevent  the  case 
fnim  thus  hranchinR  out  into  all  manner  of  irrelevant  issues,  it  is 
wisely  providcfl  that  on  such  matters  the  defendant  must  take  the 
witness's  iinswer  :  he  cannot  fall  any  evidence  to  contradict  it.  There 
is  one  exception.  Hy  sect.  21  of  the  Common  I,aw  Procedure  Act, 
ISSl,  if  a  witness  in  any  cause  he  questioned  as  to  whether  he  has 
lieen  convicted  of  any  felony  or  misdemeanour,  and  if  he  either  denies 
the  fact,  or  refuses  to  answer,  the  opposite  party  may  prove  such 
conviction,  however  irrelevant  the  fact  of  such  conviction  may  he  to 
the  matter  in  issue  in  the  cause.  (  W'liiil  v.  Sinfuhl,  l!»  fi.  J.  C.  i'. 
ti'.tH  ;  IM  L.  T.  'l')i\.)  The  right  method  of  proving  a  conviction  for 
felony  or  nn"sd('meanour  at  the  Assi/.es  or  Quarter  Sessions,  either 
for  this  purpose  or  as  evid.'uce  under  a  plea  of  justification,  is  l.y  a 
certitinite  under  sect,  'ioof  the  Common  Law  Procedure  Act,!^^!.  A 
conviction  at  Petty  Sessions  nnist  he  proved  hy  a  certificate  under 
s.ct.  18  of  the  Prevention  of  Crimes  Act,  1871  (31  it  85  Vict 
c.  11-2). 

The  defendant  must  ho  careful,  however,  not  to  increase,  hy  such 
cross-examination,  the  amount  of  damages  that  may  he  given  against 
him.  Thus,  where  the  libel  consisted  of  connnents  in  a  newspaper 
on  a  criminal  trial,  in  which  the  plaintiff  was  acipiitted,  and  the 
defendant's  coun.sel,  although  jio  justitjcation  had  been  pleaded, 
put  to  the  plaintifi  a  series  of  (|uestions  tending  to  show  that  he 
really  had  been  guilty  of  the  crime  with  which  he  was  charged, 
Mich  a  course  of  cross-examination  was  held  a  serious  aggravation 
nf  the  libel.  {Uink  Allah  linj  v.  Whil.hinxt,  18  h.  T.  til.').)  Note, 
however,  that  Order  XXXVI.  r.  37,  in  no  way  restricts  cross- 
examination  :  it  is  confined  to  evidence  called  by  the  defendant 
ill  chief. 

\^  here  the  words  are  actionable  only  because  they  were  spoken  of 
tlio  pluintiir  in  the  way  of  his  trade,  the  defendant  may  show  that 
Muh  trade  is  illegal  (ll„i,t  v.  /,'.//,  1  Hing.  1),  if  he  iias  pleaded 
Mich  defence ;  and  it  is  no  objection  to  such  evidence  that  il  also 
iiiiliiectly  proves  the  truth  of  the  def.  ndanfs  words.  (.U<(/nu//«/  v. 
'  /'  mn,t.  7  15ing.  3ti2,  3»)8  ;  r>  M.  &  1'.  211.) 

The  defendant  may  also  give  evidence  of  antecedent  conversa- 
lion>  and  Iran.sactions  or  other  circumstances  well  known  to  the 
iiv^taiiders,  which  show  that  the  words  were  not  used  in  their 
"I'li'iiuy  signification.  Thus,  they  may  have  been  uttered  in  joke; 
"1-  the  pieee-ling  part  (^f  the  conversation  may  limit  or  <|ualify  the 
wuias  sued  on.    But  the  defendant  cannot  ^ive  in  evidence  some 
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jwrticular  transaction  which  he  says  he  had  in  his  mind  at  the  time 
ho  spoke,  l)ut  to  wliich  he  did  not  eypressly  refer,  and  whicli 
was  unknown  to  the  person  addressed.  {llanki)i>t«>,  v.  /i»%,  Hi 
M.  k  W.  112;  2  C.  *  K.  140;  Mnrtin  v.  Liu-i,  2  F.  k  F.  f,TA\ 
aiil<\,  pp.  lost-  111.)  For  the  question  which  the  jury  liave  to 
determine  is  not,  "  What  did  tlje  defendant  intend  ?"  Imt  "  What 
would  a  reasonable  person  have  inferred  from  the  language  used  ?  " 
So,  too,  where  a  libel  is  unambifiuous  in  itself,  and  does  not  refer 
to  any  other  document,  the  defendant  cannot  use  any  oilier  docu- 
ment for  the  purpose  of  explaining  away  the  natural  meaning;  of 
the  libel. 

The  defendant's  counsel  may  also  urge  that  the  occasion  of 
publication  was  privileged.  If  the  fads  necessary  to  raise  this 
defence  are  not  already  in  evidence,  ho  must  call  witnesses  to  pro\i 
them.  Thus,  it  is  often  necessary  to  put  the  defendant  himself  in 
the  Ikjx  to  state  the  facts  as  they  were  presented  to  him  at  the  diile 
of  pulilicotion,  the  informaticm  which  he  received  and  on  which  lir 
acted,  and  all  surrounding  circumstances.  He  will  also  stale  tliai 
he  acted  /«"»<(  ./iWf,  and  under  a  sense  of  duty.  Hut  there  is  danp  r 
in  calling  the  defendant  in  such  a  case  :  he  will  be  severely  cio^s- 
examined,  and  may  let  slip  some  observation  which  will  1m!  seiziil 
upon  as  evidence  of  nuilice.  It  is  better,  if  possible,  by  denying  tlic 
fact  of  publication,  to  compel  the  plaintiff  to  call  those  to  whom  ilu; 
defendant  wrote  or  spoke,  and  to  elicit  from  them,  in  cross-examiim- 
tion,  circumstances  which  sh-nv  that  the  occasion  was  privilt  ^'i  il. 
Statements  made  to  tlif  licfendant  be'iind  the  plaiiititT's  back,  iin  1 
a'ts  to  which  the  pluinlilT  was  no  party,  are  admissible  in  eviii.  ii.c 
on  this  issue  to  show  the  state  of  the  defendant's  mind  iii  ilie 
moment  when  he  spoke  or  wrote  the  words.     {Cuvkniiw  v.  //■///- 

A.xs.m, .')  c.  &  r.  r.i:j.) 

So  where  the  defence  is  that  the  liljel  complained  of  is  a  /».».( /i./. 
connnent  on  certain  facts,  the  defendant  nnist  prove  tlmse  {miIs, 
unless  the  plaintiff  will  admit  tlieni.  or  unless  they  are  well  kiinwn 
historical  fads  of  wbii-li  the  Coiiri  will  take  judicial  notice.  The 
judge  must  then  decide  whether  such  facts  :ire  maltirs  of  piil'lii- 
interest :  if  lie  holds  thai  ilii'V  iiic,  it  will  bo  fm-  the  plainlilf  !■)  -iiow 
that  the  comment  on  llieiii  is  unfair.  {IhiUiiil  v.  Liil"ituiii  c  .  I'.'Os 
2  K.  H.  :V2.'),  n. :  77  L.  .1.  K.  H.  72H :  !»t;  L.  T.  WW.) 

The  defendant  may  also  prove  a  justiticaiion.  The  att(ni|it.  it 
unsuccessful,  will  augravalo  the  danuigcs.  Strict  proof  iiiii^t  I* 
given  that  the  whole  chaii;e  made  is  true  in  every  particular.  r">')k^ 
are  no  evidence  of  the  facts  stated  in  them.    (Duihy  v.  (hi.-hii, 
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1  H.  k  N.  1 :  25  L.  J.  Ex.  227  ;  2  Jur.  N.  S.  497 ;  t'oUicr  v.  Simpmn, 
5  C.  A  P.  73.)  Sometimes  n  lihel  contains  two  or  more  distinct  and 
severable  chaigfs  against  tlie  plaintiff;  if  so,  it  will  tend  in  miti- 
^'ation,  if  the  defendant  can  prove  anyone  of  such  charKes  true  (see 
loilr,  p.  3!^);  Lut  all  of  them  iiiuHt  he  proved  true  to  entitle  him 
to  a  verdict.  Where,  however,  a  lilnil  conveys  a  general  charse, 
and  several  si»ecific  instances  are  given  (as  they  must  \>e)  in  the  plea 
or  in  the  particulars  as  evidence  of  such  general  charge,  thfn  it  is 
enough  for  the  defendant  to  prove  any  two  or  three  of  these  specific 
instances  which  will  justify  the  lihel ;  he  is  not  Itound  to  prove  the 
whole  of  his  particulars.  (I'er  Cockhurn,  C.J.,  in  11.  prox.  I.,iml>n 
v.  lMh»„rh>n;  U  Cox,  C.  C.  tl!».)  If  the  charge  made  against  the 
plaintiff  is  that  ho  was  <iinrirt>;i  of  an  offence,  then  such  conviction 
may  Ite  proved  in  the  manner  stated,  niitr,  p.  »!)»!}.  (See  Al-jaiuhr 
V.  .V.  /•;.  111/.  Co.,  (i  B.  ,^  S.  niO  :  iJ  1  L.  .1.  Q.  15.  LVi ;  l;j  \V.  11.  (5.-)l ; 
(iii;inii  V.  .S.  i:.  It]/.  Co.,  IH  L.  T.  7;W.)  If,  Ijowever,  the  inii>uta- 
tinn  is  that  the  plaintiff  has  commillnl  a  crime,  then  the  charge 
iiiuai  he  proved  as  strictly  as  on  an  indictment  for  the  sameoffenca. 
.\iiil  here,  the  fact  that  the  plaintiff  had  heen  previously  trie<l  and 
at'()uitted,  or  convicted,  is  irrelevant ;  and  the  record  of  tlis  criminal 
triiil  is  not  admissible  in  evidence  either  way,  for  the  imrties  are  not 
the  same.  {.Inntki'  v.  GoxUmj  ,iiiil  othrni,  12  (J.  H.  311 ;  21  L.  .1.  C.  P. 
',11 ;  Kinilunil  v.  liourki-,  B  Esp.  HO.) 

Wiiere  no  justitication  is  pleadeil,  the  defeiulant  can  give  no 
evidence  of  the  truth  of  his  words,  not  even  in  mitigation  of  damages. 
(Smith  v.  Itiihiinlso)!.  Willes,  20.)  Put  evidence  adniissiblo  and 
liertineiit  under  another  issue  cannot  be  oxchiiled  nu'niy  because  it 
liapliens  incidentally  to  prove  the  truth  of  the  liln;!.  (Mainihuj  v. 
(  /.  m,  1,1,  7  Bing.  :»C.2,  ;Jt)H  ;  5  M.  \-  P.  211.)  Thus,  if  tiie  defendant 
has  pleaded  privilege,  ho  may  show  that  he  reasonal)ly  and  liomi 
li'l.  Iteliuved  in  the  truth  of  the  charge  he  made,  and  it  is  no  objec- 
li'in  that  the  grounds  of  his  belief  are  so  forcilile  as  to  convince 
I'vpvy  reasouitble  man  of  the  plaintiff's  guilt,  (lliixio,  v.  Ihilr,  V.) 
Mich.  17.)  Where  the  plaintiff,  in  order  to  prove  niaiice,  has  given 
111  evidence  other  wonls  of  the  defendant  not  set  out  on  the  record, 
ilif  defendant  may  prove  the  truth  of  such  other  words,  for  he  had 
111!  (.piM)rtunity  of  pleading  a  justification.  \Stii<irl  v.  /,..,•.//,  2 
Stark.  SCJ:  Wuhk'  v.  ChwliveU,  2  Stark.  1")7 :  Collison  y.  l.o.h-r, 
iluller's  N.  1'.  10.) 

If  tlie  present  defendant  is  liable,  the  fact  that  someone  else  is 
ilso  liable  ih.  if  course,  no  defence.  The  pliiintilT  may  at  bis  option 
-iio  one  (II-  nil  in  the  same  or  in  ditTerent  actions.     Kvidence  to  show 
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that  other  actioiiH  iiave  been  broupiht  for  the  Hanie  or  siinilnr  liliels 
or  slanderH  wuh  formerly  iiiadiuiBHihlo  for  itvurv  puiixise.  (.!"/' , 
p.  397.)  But  now,  in  an  action  upiinHt  a  niiW^piiHtr,  siu  li  (ividoiid 
is  admiuHJlile  in  reduction  of  datungeu  Ity  virtue  of  Hcct.  )>  of  tlio  Liiw 
of  fiibel  Amendment  Act,  188H  (51  A-  52  Viet.  c-.  til>,  which  iiiact. 
that  "at  the  trial  of  an  action  (or  ii  lilit^l  contaiticd  in  uiiv  iitn\r- 
|>a{)er  the  defendant  Hhali  be  at  liherty  to  \(\\ti  in  ovithiut'  in 
mitigation  of  damages  that  the  plaintitT  ha^  alreudv  rtcovcn d  for 
has  brought  actions  for)  damages,  or  has  rt'ceived  or  a^'it't'd  id 
receive  compensation  in  respect  of  a  libel  or  liltels  in  thr  .siiiii* 
puriHirt  or  effect  as  the  libel  for  which  such  action  liaHheiii  hroiii^lit. ' 
That  others  have  previously  published  the  sambclKii'K<'sagitinNt  tin 
plaintiff,  and  have  um  been  sued,  is  not  in  any  way  admissil>ii'.  It 
iH  no  justiiication  for  the  defendant's  republication:  still  lesH  i>  it 
any  evidence  of  the  truth  of  such  charges,  (li.  v.  .\i  hiikih,  1  I'..  \  \\. 
'2«8 ;  '22  li.  J.  {).  H.  156  ;  8  C.  &  K.  '252  ;  17  -Fur.  (117.)  It  is  wliojiy 
immaterial  that  plaintiff  omitted  to  contradict  or  complain  of  siicli 
previous  publications.  (U.  v.  Unit,  5  T.  II.  4;tt'> ;  I'lntl.lniisi  v. 
JtiimUtoii,  (IHHft)  '2  Times  L.  15.  (W'2;  and  per  Muulc,  .1.,  in  lnni'iin 
V.  LdHU'iii,  it  C.  iV  r.  3!W.)  If,  however,  the  lilxd  jiuritoils  on  the 
face  of  it  to  he  derived  from  a  certain  newspaper,  the  defeiidaiit  tnay 
prove  in  mitigation  of  damages  that  a  paragraph  to  the  same  clTict 
had  ai)pearod  in  that  newspaper.  {Wiialt  v.  (io/«,  Ihdt.  N.  1'.  lUKI ; 
see  also  «"'i,  p.  3!H.)  The  defendant  may  nut  give  evidiiiie  Hint 
there  was  a  rumour  current  to  the  same  etVect  us  the  words  lie  sjuki . 
(Aiilr,  p.  8!)3.)  If  the  defendant  relics  on  sect.  "2  of  Lord  (  aiii|i- 
bell's  Act,  he  must,  as  a  rule,  give  soiue  evidence  to  show  atliinia- 
tively  that  there  was  no  gross  negligence.  ( I't^r  \\  ills,  .1.,  ii:  /'  '.  is 
ami  aiiiilhi  r  v.  KiIiiiiiiIh  iiinl  iiinillii  r,  (1HH7)  •!  Times  I,.  I!.  TJ.'! :  iiiid 
see  tiiili ,  p.  ti-13.)  (ieneral  eviilence  of  the  |>laiiitin"s  had  cliMiiutfi- 
is  only  admissible  in  reduction  of  dr.iuuges:  it  is  >iot  an  answtr  Id 
the  action,  (ir../,/  v.  iJnl  <>/  :iiiihoiii,  *21  ().  H.  D.  .".Ol  :  :<!  I..  1. 
Q.  ]{.  517.)  As  to  other  evideini  in  mitigation  of  daiuMui-.  »( 
aiiti,  pp.  lO;) — 106.  "In  fiction-  U>r  l.ind  or  slander,  in  wliiili  i!ic 
defendant  does  not  by  his  Defence  assert  the  truth  of  the  st;il< m^  ni 
complained  of,  the  defendant  shall  not  he  eiUitle<]  on  the  tiial  t<> 
give  evidence  in  chief,  with  a  view  to  mitigation  of  damage!-,  n-  '.'< 
the  circumstances  uikIm-  which  the  libel  or  slander  was  jiiilli-lit  I, 
or  as  to  tlie  character  of  liie  plaisititf.  without  tiie  leave  of  ilii  jui;i-, 
unless  seven  days  at  least  hefi)ro  the  trial  he  furnislns  pai  li  ■ular-- 
to  tlie  plaintiff  of  the  mailers  as  to  whi<di  he  intends  to  ;;ive  i  vid'  ni . 
(Order  XXX.VI.  r.  37.)     As  to  the  elTeel  and  meaning  of  thin  lalc. 
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Kee  (iiiti',  |>.  40*2.  It  in  no  way  nlteru  the  law  Iniil  down  in  Si,,/,  v. 
.sVmh/w-.h  (8  Q.  B.  I).  I!»l  ;  51  ]..  J.  Q.  U.  «H0>,  hiivf  only  Unit  it 
relieveH  tlio  defendant  from  the  necessity  of  pleiidiiij,'  tsuuh  matteis 
in  IiIh  Defence. 

Any  point  of  liiw  wliich  eitlier  party  desires  to  raise  nui«t 
he  taken  before  verdict  ;  otherwise  h.i  will  he  deemed  to  have 
waived  it.  (dmhnm  •(■  SmiH  v.  Maii„i;  <(<•.,  <7'  llii,l,l.  iiii.l,!,  (|K!i:») 
12  Times  L.  R.  36.) 

Withilniiriii'i  a  .liin<i\ 

Actions  of  defamation  are  often  compromised  hcfoin  the  jud^e 
comes  to  sum  up  the  evidence.  A  juror  is  often  withdrawn,  k  )me- 
timea  at  the  suggestion  of  the  judge.  Tiiis  means  that  neither  party 
cares  for  the  case  to  jiroceed.  If  no  special  terms  arc  agrt-ed  on, 
the  effect  of  withdrawing  a  juror  is  that  the  action  is  at  an  end.  that 
no  fresh  action  can  he  hrouKhl  on  the  same  libel  or  slander,  and  that 
each  party  pays  his  own  costs.  (See  Sininxs  v.  Finmix.  1  1".  ,v  I'. 
'.CV.t,  1107;  ir>  li.  T.  ti7»:  M«>iali  \.  Imh-,,,,,,  7  C.  \-  1'.  ;,.">,  n.: 
.\,nhiini  V.  Hillifim,  h.  Kr,C.  P.  1'2!»:  »!»  L.  .1.  ('.  1'.  18;J:  IH  \V.  1!, 
tiOi  :  i'2  L.  T.  (»7.)  If  any  other  terms  he  agrce-l  on,  they  should  he 
indorsed  on  counsel's  hriefs,  and  each  indorsement  signed  hy  the 
leading  counsel  on  both  sides.  Counsel  has  full  authority  to  make 
such  a  compromise,  unless  expressly  forbidden  to  do  so  by  the  client 
at  the  lime  {.SIivuhh  v.  l-'mnriH,  h.  \{.  1  (,l.  Ij.  a7!t :  ;l.')  1,.  .1.  (,).  );. 
l:i:»:  H  W.  H.  (CM  :  U  L.  T.  3-2(>:  M„iil,.,isv.  Mm.si.r,  -Jo  Q.  Jl,  D. 
Ill;  57  L.  .1.  g.  «.  4!» ;  :»i  W.  K.  17K  ;  57  L.  T,  !»-i2 :  .\,,il.  v.  (J"nl.;i- 
L,nno.r,  (l<M)-i]  A.  C.  1(55  ;  71  L.  J.  K.  JJ.  !):W  ;  51  W.  1!.  1 10 :  H7  L.  T. 
Hll),  provided  the  compromise  does  not  include  or  affect  matters 
outside  the  scope  of  the  action.  (A'i'/h/<.s/«(//  v.  U„lhiii,l.  ( 1H!»5)  1 1 
1!.  ;};((>.)  The  terms  of  such  a  compromise  will  be  strictly  enforced, 
if  necessary,  by  an  order  of  the  Court,  {fiinli.ir  v.  l!i,„,l.,  5  H.  \, 
Ad.  MHO;  liil,,,  V.  lii/ni,.  III.  HH2,  n.  Kill  see  I.,  iris's  v,  I.,  iris.  (5 
(  h.  I).  281  :  5!>  L.  .1.  Ch.  712  :  39  W.  I;.  75  ;  t;:t  !..  T.  HI.)  |[  ufi.r 
such  a  compro-nis^.  the  defendant  reiterates  the  libel,  the  judge  may 
give  leave  for  the  action  to  proceed.  (TlmrnKs  v.  Jvritrr  Hiiin'i  I',, si 
<■•'.,  IK  y.  li.  D.  822  :  5(5  L.  .1.  (}.  K  .SliJ:  ;J5  W.  H,  5!tl :  5t;  L.  T. 
•  Kil.) 

The  jndgc,  when  all  the  evidence  has  been  placeil  before  tiie  Court 
and  coinisel  on  both  sides  ha\e  addressed  the  jury,  sums  up  the 
facts  of  the  ca^o  to  the  jury,  and  dirwts  them  u.-,  to  the  law.     (8eo 
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nect.  'i'i  of  lHdicaliir<  Act,  187S.)  He  nuist  alwayH  Ipftvo  to  llie  jurv 
tlie  t|ueHti'  ii  wHethct  ibi!  words  are  or  arn  not  u  lilHtl,  exctspl,  of 
coiir-^e,  where  it  ih  alreaily  ailmitteil  oi;  the  pleinlitiRrt  that  they  inc. 
{Mailiiiiii  .«  Si>H»  V  IhiiU  mill  Hiiothrr,  (IM'.MM  (i TiinoH  L.  U.  !J7_*.i 
lie  limy  tell  the  jury  his  own  view  o(  the  iimtU^r  (  hurhii  v.  Oiis,l.  </, 
1  II.  it  N.  lit  \y.  \:\):  hill  ho  imi»t  not  ilirw-t  them,  an  a  nmttin-  of 
hiw,  that  th.  (uihlication  coiuplfti'eil  o!  is  or  ifl  not  a  hl>el  {H'luh^ 
V.  iMinyii..,  11  A,  fc  K.  '.fit);  ll'iii>,  v.  .SV-,,,//,  1*2  A.  it  K.  71!»;  II 
I,.  J.  (.».  H  i") ;  I  V.  *  I>.  «UM!) ;  or  thu  U»y  nniMt  take  from  Imn 
what  is  the  proper  meaning  to  Iw  put  on  the  wokIh  coni|>laino<i  c.f. 
(IhiLhiil  V.  I.,ih«iiihir,-,  [I'JOHl  -2  K.  B.  rwr.,  n. ;  77  L.  J.  K.  I5.  7>  ; 
■Hi  L.  T.  :1U9.)  The  proper  course  .  i  for  him  to  define  what  isu  IjUl 
in  point  of  law  and  to  leave  it  to  the  jnry,  an  men  of  ordinmv 
intelliRonc  p.  to  say  whether  the  puhlication  in  qupHtion  fall«  within 
that  definition.  {I'nnuitir  v.  ( 'niipliiinl  unj  ,iiiiilliir,  ti  M.  it  W.  lo.'i : 
approved  in  Cojc  v.  /,.,,  ]..  15.  4  Kx.  'IHi  ;  !W  L.  .1.  Kx,  ^I'.i;  ih.mf 
V.  Viit.M,  (18H6)  '2  Times  L.  \l.  36H.)  The  jury  are  hound  In  liki 
the  judge's  definition  of  a  lihel,  and  find  in  accordance  tluinwiili 
(/,«!(  V.  Mihir,  4  Bing.  I'.i.') ;  Vl  Moore,  41H) ;  though  tlie  i|ut-ii(m 
for  them,  "  Liltel  or  no  lil*l ".'  "  is  not  precisely  the  same  m  "  Win' 
18  the  ligal  definition  of  an  actionable  lilwl".'"  (IVr  Harry.  .1..  in 
StmiiiHH  V.  FinUiji,  Ir.  H.  H  C.  L.  2(i».)  In  a  projier  cawi  thi-  jiiiv 
should  alw  he  reminded  that  the  qut  <tion  for  thmi  is  not.  "  iMl  tin 
defendant  intend  to  injure  the  plaintiff?"  hut,  "'Has  he  in  fdct 
injured  the  plaintifFs  reputation?" 

If  the  judfje  decides  that  tiio  occasion  is  privile^'ed,  tin  n  ou  iln' 
issue  of  "malice"  or  "  no  malice,"  he  should  It-iive  to  the  jun  tli. 
(jucstion  wh(!ther  the  defendant  humnllji  believed  bis  word-  in  Ir 
true,  not  whether  he  I ((/soHij///// believed  fliem  to  be  true.  ((,',(//, 
V.  Mn},„„,u-.  !>  Q.  B.  D.  237:  47  L.  .T.  ().  15.  ^JW;  iti  W.  1!.  lo|; 
!)7  L.  T.  »i!»4  ;  C«ll,n*  v.  r.«7).r.  (lin)'2)  l'.»  Tim.s  L.  I!.  I  In.) 

Where  other  libels,  Ac,  have  been  K'ven  in  evid<  lue  t  >  I'livi 
niiilice,  the  jud^^e  should  caution  tin-  jury  not  to  t-ivc  any  .linmi;:. - 
in  respect  of  them.  (I'^nixon  v.  l.-mniln,  .'»  M.  .t  (ir.  7<hi. >  l!in 
the  omission  of  lln!  jmlKe  to  '/iw  such  caution  is  not  n  niisilimiii'ii. 
(Duihii  V.  0««././/,  1  II.  it  N.  1  ;  2.1  L.  J.  Kx.  22l>.) 


]'iiilirt  mill  .hidiiiniiit. 

Last  of  all,  the  jury  consider  their  verdict.  Tlicy  nuiM  I'li-'. 
decide  whether  the  words  are  a  libel  (unless  this  lias  been  aliiiitUil. 
Maclann  v.  /'"/(.■',  (IH'.)O)  ti  Times  L.  U.  :t72>.     Tlity  shoiM  lo.il. 
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at  the  whole  of  the  publication  to  see  whether  it  is  ciilculitted  to 
injure  the  plaintiff'ii  character,  not  study  detached  and  isolated 
.sentences.  The  conclusion  may  modify  thu  cummencenicnt,  and 
if  HO,  "the  bane  and  antidote  must  be  taken  together."  (Per 
Alderwon,  H.,  in  Chnhmrt  v.  Vniiiie,  2  C.  M.  .V  H.  159;  see  also 
Hunt  V.  Ahjnr  iind  nihir*,  6  C  iV  1*.  'iiH  ;  li.  v.  Lamhirt  and  I'trry, 
'1  Camp.  898.)     And  see  nnti\  p.  24. 

Where  tint  words  are  actionable  /)rr  »>■,  the  amount  of  damageH  is 
entirely  »  niitttur  for  the  jury.  They  are  not  conlined  to  the  {fecu- 
niary  Iohh  actually  sustained  by  the  plaintiff.  (Anii-,  p.  37"2.)  They 
may  cuiisider  the  IIImjI  itHelf,  the  mo<le  and  extent  of  publication, 
mill  the  malice  evinced  by  the  defendant.  AImo,  in  an  action  against 
ti  nownpaper,  tliey  may  Inivo  regard  to  the  gross  negligence  shown 
liv  the  editor  in  allowing  the  IIImiI  to  ap|)car  in  print.  {Smith  v. 
IliiiiiHiiii,  1  F.  iV  F.  tiVtH.)  The  jury  must  assess  the  damages  once 
for  all,  as  no  fresh  action  can  be  brought  for  any  stibseijuent 
iliiMUigc.  (Sec  mill ,  p.  .17.').)  .\nd  in  assessing  the  damages,  the  jury 
filioiihl  not  regard  at  all  the  question  of  costs.  (/'<«>/.■  v.  Whitconih, 
12  {".  B.  N.  S.  770:  I.rri  v.  Mil»,;  1  Bing.  l!*.-; ;  12  ^roore,  418; 
list  V.  Osl^.rnr,  (Siirntt  ,(■  ('.>.,  (IROfi)  12  Times  L.  U.  JID.)  They 
niiiKt  not  be  told  that  any  money  has  Iwen  paid  into  Court.  (Order 
\XII.  r.  '22 ;  and  see  nntr,  p.  (»41.)  But  they  cannot  find  a  verdict 
for  the  plaintiff  without  awarding  him  some  damages.  (Per  Lord 
Coleridge.  C.J.,  in  H'/x./'-m  v.  Ui<»iii,  (iHM.'ii  1  Times  L.  15.  412.) 

'•  The  judge  shall  at  or  after  trial  direct  judgment  to  bo  entered 
I1-;  lie  shall  think  right."  (Order  XXXVI.  r.  39.)  He  cannot  direct 
jiidnnient  to  be  entered  for  an  amount  larger  than  that  claimed  on 
tiie  Statement  of  Claim,  unless  he  give  leave  to  amend.  (Chattill 
V.  />./)///  Mail  I'lihiuhiiiij  ('».,  Limitiil,  (1901)  IH  Times  L.  H.  1»).'"».) 
Order  XXVIII.  r.  1,  gives  the  judge  full  iH»\ver  to  amend,  even  at 
I  his  stage  of  the  proceedings.  (Witutt  v.  Ilimlimilh-  (iaiiliii*  Co., 
iHHfi)  2  Times  L.  B.  282.)  Where  distinct  issues  are  8e|)arately 
1.  ft  to  the  jury,  the  judge  may  iicetpt  their  verdict  on  those  issues 
in  wliicli  they  agree,  and  discharge  them  on  others  on  which  they 
liiiinot  agree.  {MaiKh  v.  /n.i.cs,  1."  L.  .[.  C.  1'.  r.0.'> :  and  see  Snill 
V.  riiii-  Aitx  liixiiiivici-  Co.,  [189r>]  2  i).  B.  at  p.  I'lH.) 

If  an  action  is  brought  against  joint  wrong-doors  for  damages 
for  the  joint  wrong,  there  can  only  be  one  verdict  and  one 
judgment  against  all  the  defendants.  Thus,  where  the  proprietor 
iind  editor  of  a  newspajier  are  sued  for  the  liiiel  which  has  been 
published  in  the  pajier  and  the  editor  i>ersists  in  a  plea  of  justifica- 
tion which  he  cannot  prove,  whilst  the  proprietor  apologises  and 
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pays  money  into  Court,  the  jikIko  will  direct  tlie  jur*  to  find  on.. 
verdii-l  iigninst  both  defendants,  and  there  will  he  one  judf^nunt 
entered  against  them  hoth.  (llnjittin  v.  I.ic,  unnl  MrtmiU,  is'  (in:,  ii, 
itiitl  iithiix,  Timix,  November  1st  and  '2nd,  I'.tOO;  Ihtminx  v.  Mmlirn 
Sixutii  {Lt,l.)  ami  aiKtthi'i;  (1!>11)  27  Times  L.  \\.  Kil.)  Where  tli.. 
liljel  is  a  joint  one  and  the  defendants  are  sued  jointly,  the  jury  Iimsmo 
power,  even  with  the  permission  of  the  judge,  to  sever  the  (huii:i;,'i  ■-, 
and  if  they  do  so  and  return  separate  verdicts  against  the  dillVic m 
defendants,  a  new  trial  will  be  ordered.  (Dnicsnii  v.  M'(  'lillninl.  [ls'.i'.i| 
2  Ir.  Ii.  4KH.)  Where,  however,  two  or  more  plaintiffs  join  in  one 
action  under  Order  XVI.  r.  1,  though  strictly  the  jury  should  assess 
the  damages  in  favour  of  each  plnintiff  separately  yet  if  ntithir 
party  insists  on  this  at  the  trial,  and  the  jury  consei|Uently  Mwanl 
the  damages  generally  in  one  lump  sum,  the  Court  will  not  giuiii  n 
new  trial.  (H""tli  <i>i<l  <>tliris  v.  Brixoir,  2  Q.  15. 1).  1!)»> ;  25  \V.  11.  s:i,s.i 

Appliaitioii  fur  Cnxtx  tiiul  I'aifiniiil  mtt  >;/'  i'l'iirt. 

If  an  action  of  libel  or  slander  be  tried  by  a  jury,  then  i-  no 
longer  any  need  to  ask  for  the  general  costs  of  the  action.  Tin 
successful  party  gets  such  costs  as  of  right,  unless  the  jud„c  fur  i^'ooii 
cause  makes  an  order  depriving  him  of  his  costs.  (Order  lA  \.  i.  l.i 
As  to  what  is  good  cause,  see  autr,  p.  411.  Hence,  if  thori'  lu  a 
verdict  for  the  plaintiff  for  contemptuous  damages  only,  his  cmiiistl 
should  say  nothing  about  costs;  it  is  the  duty  of  the  deffUilaiii- 
counsel  to  ask  the  iudge  to  interfere. 

To  this  rule  there  are  two  exceptions  *  :  — 

(i)  Special  costs  such  as  costs  of  a  special  jury,  of  a  cuniinis-i m  [i\ 
take  evidence  abroad, of  photographic  copiis  of  the  lilnl,  or 
any  costs  reserved  to  be  dealt  with  by  the  judge  at  lln'  trial 
(Bridxli  Pna-iiliiil  Axs'  iKti'm  v.  liiinntn-,  [IH'.»7|  2  Cli.  Vil ; 
«S  L.  J.  Ch.  787 ;  IG  W.  15.  28 ;  77  L.  T.  22),  niii>i  lie 
asked  for  now.  The  party,  who  has  incurred  IIkm;  costs. 
will  have  to  pay  them  mdess  he  obtain,  before  jiiii^iiit'iit 
is  entered,  an  order  for  their  allowance  on  taxalioii. 
(.l/(^,  p.  117.) 
(iij  If  any  woman  or  girl  brings  an  action  for  spoken  words, 
which  are  not  actionable  at  common  law,  but  weii'  iiuulf 

*  Till)  provisii)iis  of  tlio  I'ublio  Autlioiitios  I'rotottion  \\i.  I>.i'i.  wlii'li 
t'litillo  tlic^  clil'i'ndajit.s  in  cuitjiiii  I'vi'uts  to  rost.s  as  lntwciii  ^wl,,  iini  iiml 
client,  ilo  iii)t  ri'-liiit  tln^  |iowi'i'  of  llic  jiul^'i'  tor  i^nol  imh-"  i..  .liprim 
tho  KlUil'-sfui    pillty  of  his  costs,      (llnxhirk   V.    Ilitmsrfl   I   .    IK   ('..   1  i;iiH)|  ; 

U.  11,  till) ;  (i!)  ]..  J,  U.  U.  iM.) ;  J>*  W.  It.  •.'.Vl ;  S.J  \,.  T,  :i.Os.) 
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actionable  by  tbe  Slander  of  Women  Act,  1891  (51  \-   5") 
Vict.  c.  ')1),  her  counsel  must  apply  to  the  judge  for  a  cer- 
tificate that  there  was  reasonable  ground  for  bringing  the 
action :  as  without  such  a  certificate  she  will  recover  no 
more  for  her  costs  than  the  amount  of  the  damages  awarded 
l)y  the  jury. 
If  by  any  chance  an  action  of  libel  or  slander  be  tried  by  a  jud^e 
iiloiio,  the  costs  are  wholly  in  his  discretion.     As  to  the  general  law 
of  fiists,  see  Chapter  XV.,  (/»^■,  p.  439. 

If  money  has  been  paid  into  Court  but  the  jury  assess  the  damages 
at  a  larger  amount,  the  plaintiff  is  entitled  to  judgment  and  to  the 
whole  costs  of  the  action.  And  the  judge  will  order  the  amount  in 
Couit  to  be  paid  out  to  the  plaintift".  If,  however,  the  jury  assess  the 
drtinages  at  an  amount  not  greater  than  the  sum  paid  into  Court,  the 
Jefemlant  is  entitled  to  judgment  and  jniiniijiicir  to  the  whole  costs 
of  the  action.  And  the  Court  will  order  the  balance,  if  any,  of  the 
sum  paid  into  Court,  to  be  paid  out  to  the  defendant,  sdnii/  v. 
lU,lh«ln,n.n;  [18!»r.]  1  Q.  E.  -iOil ;  ti4  L.  .1.  Q.  B.  125  ;  4:J  W  .  U.  177  ; 
71  L.  T.  Ht;7  ;  V.iil,  v.  7.V/r/,  (l!)04)  117  L.  T.  Journal,  •2!)2,  over- 
ruling lUiini  V.  Ih'i-iiii  andK.n1,r  (  'oHstiliitiomil  Xiirspaper  ( './.,  [189.5] 
1  ().  I!,  -ill,  n.  ;  03  L.  ,J.  Q.  B.  342  ;  70  L.  T.  r,93.)  The  plaintitY's 
eouusel,  however,  should  in  such  a  case  apply  to  the  judge  to  order 
tliiil  the  phiintirt'  shall  have  his  costs  up  to  the  time  of  payment  into 
Court.  (See((»^,p.  449.)  The  defendant's  counsel,  on  the  other  hand, 
>iioul(l  apply  to  the  judge  to  direct  that  a  portion  of  the  money 
in  Court,  t'lpial  to  the  amount  of  the  verdict,  shall  remain  in  Court 
as  security  for  the  costs  payable  by  the  plaintitV,  and  that  the  imlance 
bf  paid  out  to  thodefendant.  {Jlrst  v.  Oshoiif,  Umirit  d-  <  ',>.,  (1890) 
1-i  Times  I..  1!.41!».) 

A  ilitVorent  practice  as  to  costs  prevails  if  tbe  money  has  been  paid 
into  Court  with  a  plea  under  Lord  Campbell's  Libel  Act.  and  the  jury 
awaid  the  plaintiff  a  less  anu)Unt  than  the  sum  paid  in.  This  is 
ili^-iiissed,</;/^,  p.  042.  Should  the  jury  in  such  a  case  doem  the 
aiiology  insutliciont,  or  fnid  that  there  was  malice,  or  gross  negligence 
)ii  the  part  of  tbe  defeiulant,  and  yet  assess  the  damages  at  an  amount 
li'^sihan  the  sum  paid  hito  Court,  the  plaintitV  is  entitled  to  judgment 
;iii'l  (lists ;  and,  it  is  submitted,  he  is  also  entitled  to  have  the  amount 
"f  ilio  damages  paid  to  him  out  of  the  money  in  Court,  the  balance 
ol  tlutnionoy  to  remain  in  Court  during  taxation,  and  then  to  be 
apiilicl  ill  satisfaction  of  the  costs  which  the  defendant  has  to 
I'uy  hitii. 

N"«   18  the  time  for  the  plaintiff's  counsel  to  apply  to  the  judge 
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for  an  injunction,  provided  he  can  show  that  there  is  any  probability 
that  the  defendant  will  repeat  the  publication. 

If  there  is  any  thought  of  further  proceedingu,  the  unsuccessful 
party  should  ask  the  judge  to  stay  execution.  This  the  judge  will 
do  if  he  thinks  there  is  any  ground  for  such  an  application.  The 
usual  order  is,  that  execution  be  stayed  for  eight  days,  and  if  within 

that  time  notice  of  motion  be  served  and  i,'  brought  into  Court 

execution  be  further  stayed  till  the  appeal  is  disposed  of. 
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Canadian  Notes  to  Chapter  XXV. 

Evidence  at  Trial. 

Manitoba.— Jn  an  action  for  libel  contained  in  a  newspaper 
article  respecting  certain  legislation,  the  innuendo  alleged  by  the 
plaintiflF,  the  Attorney-General  for  the  Province  when  such  legisla- 
tion was  enacted,  was  that  the  article  charged  him  with  personal 
dishonesty.  Defendants  pleaded  "not  guilty,"  and  that  the  article 
was  a  fair  comment  on  a  public  matter.  On  the  trial  the  defend- 
ants adduced  evidence,  plaintiff's  coun.sel  objecting,  to  prove  the 
cliarge  of  pei-sonal  dishonesty,  and  evidence  in  rebuttal  was 
tendered  by  the  plaintiff  and  rejected.  Certain  questions  were 
put  to  the  jury  requiring  them  to  find  whether  or  not  the  words 
bore  the  construction  claimed  by  the  innuendo  or  were  fair  com- 
ment on  the  subject  matter  of  the  article;  the  jury  found  generally 
for  the  defendants,  and  in  answer  to  the  Judge,  who  asked  if  they 
found  that  the  publication  bore  the  meaning  ascribed  to  it  by  the 
plaintiff,  the  foreman  said:  "We  did  not  consider  that  at  all."  On 
appeal  from  an  order  for  a  new  trial:— Held,  that,  defendants  not 
having  pleaded  the  truth  of  the  charge  in  justification,  the  evidence 
L'iven  to  establish  it  should  not  have  been  received,  but  it  having 
been  received,  evidence  in  rebuttal  was  improperiy  rejected;  the 
»;"neral  finding  for  the  defendants  was  not  suffioipiit  in  view  of  the 
in.  t  that  the  jury  stated  that  they  had  not  considered  the  material 
question,  namely,  the  charge  of  personal  dishonesty.  For  these 
reason,  a  new  trial  was  properly  granted.  Manitoba  Free  Press 
Co.  V.  :Martin,  21  Can.  S.C.R.  518,  affirming  Martin  v.  Manitoba 
Free  Press.  7  Man.  R.  50. 

A  comparison  of  style  and  common  forms  of  expres.sion  in  the 
libellous  and  admitted  writings  should  be  by  experts  or  skilled  wit- 
nesses and.  without  such  evidence,  the  trial  Judge  should  not 
invite  the  jury  to  draw  any  inference  from  such  similarity  in  style 
<.r  expressions.  Scott  v.  Crerar.  14  A.R.  152.  followed.  The  King 
V.  Tiaw  (1009).  46  Can.  Law  Jour.  76,  15  Can.  Cr.  Cas  382  19 
Ufan.  R.  2.'i9. 

.Voi'o  firoHa.— In  an  action  for  slander  the  defendant  proposed  to 
H'^k  the  following  questions  of  a  witness  as  to  the  meaning  to  be 
fittaehed  to  certain  words  complained  of.  The  learned  Judge 
'1<  elined  permission. 
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(1)  Were  there  not  circumstances  surrounding;  the  spcaiiin);  oi 
the  words  to  lead  you  to  sui)pose  that  they  were  spoken  in  a  sense 
not  intended  to  impute  felony  to  plaintiff  T 

(2)  Did  you  understand  from  the  circumstanoes  ("•  from  aiiy- 
tliinjr  whicli  has  come  to  your  knowledpe,  that  the  words  wcrf 
mere  words  of  abuse  T 

(:{)  Were  there  any  words  spoken  or  circumstances  existiiiff, 
which  in  your  opinion  wouhl  induce  a  bystander  to  suppose  tluit 
Romethinj?  other  than  a  felony  was  intended  to  be  imputed  to 
plaintiff? 

Held,  that  the  defendant  had  a  ripht  to  put  such  questions,  mid 
there  must  be  a  new  trial. 

Also,  per  Ritchie,  J.,  that  the  Judge  after  all  the  evidence  wns 
concluded  and  the  jury  had  retired,  riphtly  refused  to  allow  ;in 
jiiinndment  to  the  defence  setting  up  privilege,  though  such  iin 
amendment  ought  to  have  been  granted  if  applied  for  in  tiiiip. 
Shea  V.  O'Connor,  26  N.S.R.  205. 


Ontario. — The  respective  functions  of  judge  and  jury  arc,  in  an 
action  of  libel,  in  no  way  different  from  such  functions  in  dtlier 
»i(  ti(ms,  except  for  the  statutory  provision  in  favor  of  a  defciiil.nit. 
Maedonald  v.  Mail  Printing  Co..  32  O.R.  Ifi3.  2  O.L.R.  278. 

It  is  the  duty  of  the  Court  to  consider  whether  there  is  any  rea- 
sonable evidence  to  go  to  the  jury,  tnd.  if  not,  to  dismiss  the  action. 
Jfacdonald  v.  Mail  Printing  Co..  .32  O.R.  16,3.  2  O.L.R.  278. 

In  an  action  for  libel  or  slander  where  the  defendant  lias 
pleaded  a  denial  of  the  alleged  libel  or  slander  only,  or  has  suf- 
fered judgmf^t  by  default,  or  judgment  has  been  given  airainst 
him  '>n  motion  for  judgment  on  the  pleadings,  he  may  give  in  evi- 
dence, in  mitigation  of  damages,  that  he  made  or  offered  a  written 
or  printed  apology  to  the  plaintiff  for  such  libel  or  slander  I>ofore 
the  commencement  of  the  action;  or,  if  the  action  was  coinitu'nced 
before  there  was  an  opportunity  of  making  or  offering  sueh 
apology,  that  he  did  so  as  soon  afterwards  .is  he  had  an  oppor- 
tunity. Libel  and  Slander  Act  (Ont.),  1900,  9  Edw.  VII.  ,.  40. 
sec.  4. 

On  the  trial  of  an  action  for  libel  the  jury  may  give  a  <_"  tiiral 
verdict  upon  the  whole  matter  in  issue  in  the  action,  and  shall 
not  be  required  or  directed  to  find  for  the  plaintiff,  nun  ly  on 
proof  of  publication  by  the  defendant  of  the  alleged  libil.  ind  of 
the  sense  ascribed  to  it  in  the  action;  but  the  Court  shall,  affording 
to  its  di.scretion,  give  its  opinion  and  directions  to  the  jiirv  on  liie 
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iimtt.'r  in  issue  rs  in  other  eases;  and  the  jury  may  on  such  issue 
find  a  special  verdict,  if  they  think  fit  so  to  do,  and  tiie  proeeodings 
after  verdict,  whether  general  or  special,  shall  he  the  same  as  in 
other  eases.  Libel  and  Slander  Act,  1909,  9  Edw.  VII.  fOnt.), 
r.  40,  see.  5. 

Where  the  name  of  the  proprietor  and  publisher  and  address  of 
publication  is  stated  either  at  the  head  of  the  editorials  or  on  the 
front  i)affc  of  the  newspaper,  tlie  production  of  a  printed  copy  of  a 
newspaper  sliall  he  prima  facie  evidence  of  the  <.ubl„-ation  of  the 
sai<l  printed  copy,  and  of  the  truth  of  .such  statemen  .li  the  pub- 
lislicr's  name  and  address.  Libel  and  Slander  Act  (Ont  )  1909 
!»Edw.  VII.  e.  40,  see.  15. 

In  an  action  for  libel  contained  in  a  nev.spaper.  the  defendant 
niiiy  prove  in  mitigation  of  dimages  that  the  plaintiff  has  already 
liroujrlit  actions  for,  or  has  recovered  damages,  or  has  received  or 
agreed  to  receive  compensation  in  respect  of  a  libel  or  libels  to  the 
snnic  purport  or  effect  as  that  for  which  .such  action  is  bro-aght. 
Lilid  and  Slander  Act  (Ont.),  1009.  9  Edv.  VII.  c.  40,  sec.  17. 

It  is  an  unusual  procedure  in  an  action  for  defamMtion  to  allow 
tlie  case  to  go  to  the  jury,  reserving  the  question  of  non-suit.  Tapn 
v.  Rrcnot  (1904)  A  O.W.R.  80. 

The  defendant  spoke  of  the  plaintiff,  a  miller  and  grain  buver, 
that  one  of  the  big  millers  (meaning  the  plaintiff)  had  run  away 
owing  money  to  him  and  others;  that  he.  the  defendant  had  come 
in  to  catch  the  plaintiff,  but  that  he  had  gone  or  cleared  out.  At 
the  trial  a  nonsuit  was  entered,  on  the  objection  that  the  words 
were  not  shewn  to  haVe  been  used  v  ith  reference  to  the  plaintiff's 
business,  and  no  special  damage  was  proved :— Held,  that  the  non- 
suit was  wrong,  for  the  words  used  cast  an  imputation  upon  the 
solvency  and  financial  standing  of  the  plaintiff,  and  it  was  for  the 
■Miy  to  say  whether  they  were  spoken  in  reference  t(,  his  V-^jness. 
III.  1  calculated  to  injure  him  therein.    Lott  v.  Dniry,  1  O.R.  .)77. 

In  !in  action  for  libel  tl.  trial  Judge  ruled  that  th.-  (Inintiffs 
were  hound  to  produce  and  put  in  as  part  of  their  ease  the  written 
Hlvcitisement  referred  to  by  the  defendant  in  the  article  com- 
I'l.iiued  of:  and  the  plaintiffs,  though  protesting,  accepted  the  rul- 
""  i^"d  luit  in  the  evidence :— Held,  that  the  ruling  was  wrong; 
'mt  that  tbe  plaintiffs  were  not  entitled  to  a  new  trial,  the  only 
ininiy  to  the  plaintiffs  being  to  let  the  defendant's  counsel  have 
l)i  ■  lust  word  with  the  jury.     Oraham  v.  ^FfJvim,  19  O.R.  475. 
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Quibic. — II.,  to  'it'y  as  candidate  in  a  municipal  election  pro- 
cured from  a  friend  a  deed  of  land  giving  him  a  contre-lettre  under 
which  he  collected  the  revenues.  Having  sworn  that  he  wa.s  owmi 
01  real  estate  to  the  value  of  .*2,(H)()  (that  described  in  the  deed/,  U 
in  his  newspaper  accused  him  of  perjury  and  he  took  action  against 
B  for  libel.  On  the  trial  tiie  deed  to  II.  wa.s  produ.-ed.  and  tli. 
€!.\istence  of  the  contre-lettre  provetl,  hut  the  notary  having  tin- 
custody  of  both  dwuments  refused  to  produce  the  latter,  chiiiiiiML' 
privilege  on  the  ground  that  it  was  a  confidential  document.  Tip 
trial  Judge  maintained  this  claim,  but  oral  evidence  was  admittol 
proving  to  some  extent  what  the  contre-lettre  contained.  A  venli.  t 
having  l)een  given  in  favour  of  II. :— Hehl,  that  the  trial  JmL'.' 
erre«l  in  ruling  that  the  notary  was  net  obliged  to  pro<luc.'  tin 
contre-lettre,  as  it  was  impossible  without  its  production  to  dit.i- 
mine  what,  if  any,  limitations  it  placed  upon  the  deed,  and  tlinv 
should  be  a  new  trial.     Barthe  v.  Huard,  42  Can.  S.C.R.  4<)f., 


Mnnilohn.—I.  At  the  trial  of  a  libel  action  where  the  triitii  of  th. 
libel  was  not  in  issue,  evidence  showing  that  the  statements  (cm- 
plained  of  were  false  to  tli"  knowledge  of  the  defendant  was  pro- 
perly admitted  for  the  purpose  of  showing  malice  in  the  dcfttnltMi 
and  rebutting  the  defence  of  privilege.  2.  A  now  trial  will  not  ]»■ 
granted  because  the  trial  Judge  in  bis  charge  to  the  juiy  .•  nn- 
mented  strongly  upon  the  facts  a<'.duced  to  show  such  f.ilsity,  on 
the  ground  that  the  jury  was  thereby  misled  as  to  the  issue  t..  li, 
tried,  if  it  appears  that  in  the  same  charge  he  dearly  ]»oint"<l  out 
for  what  purpose  the  e\-idence  was  allowed  in  and  that  the  f.iKity 
of  the  statements  was  only  to  be  considered  a.s  an  element  in  t!i.> 
consideration  of  the  question  of  malice.  .3.  Neither  should  ,i  ti'W 
trial  be  ordered  because  of  references  in  the  charge  to  the  pl:iiii- 
tiff  that  were  "calculated  to  secure  for  him  the  good-will  oi'  tin' 
jury"  and  to  the  defendant  that  were  "uncomplimentary  iirid 
eulatcd  to  prejudice  him  in  the  regard  of  the  jury"  wlicti 
amount  of  the  verdict  was  only  !i!400  and  the  evidem-c  sciii. 
warrant  such  references,  because  it  did  not  -learly  appear  tli;;t 
substantial  wrong  or  miscarriage  of  justice  had  been  occasion. 
the  use  of  the  ex)>ressions  complained  of.  Sehaefcr  v.  S.  l> 
1!)  Man.  R.  212. 
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Xovn  S!,oti(t.—C,..  local  manager  for  Nova  Scotia  of  th  i  oii- 
federati(m  Life  Association,  of  which  M.  bad  been  a  loe.ii  ilMiI. 
wrote  to  Mrs.  Freeman,  a  policy-holder,  the  following  lett  i :     1 
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think  you  know  that  at  the  time  of  my  recent  visit  to  Bridgetown,  I 
iflieved  Mr.  O.  S.  Miller  of  our  lo«'al  agency.  As  you  and  your 
liiishand  have  evidently  taken  a  kindly  interest  in  Mr.  Miller,  I 
iniirht  say  to  you  without  entering  into  details  as  to  the  causes 
which  compelled  me  to  take  this  action,  an  explanation  of  which 
would  hardly  Ito  appropriate  here,  that  we  have  tried  for  a  con- 
sicl<'rahle  time  past  to  pet  Mr.  ^filler  to  attend  properly  to  our 
Imsiness,  and  that  it  was  only  because  it  was  clearly  necessary  that 
thf  ilianjrc  was  inade.  In  order  to  ^ivc  .Mr.  .Miller  an  opportunity 
to  tret  the  benefit  of  commissions  <m  ns  iiiiieli  'Mifstiindin};  business 
:\K  I  could,  I  left  the  attention  of  certain  matters  in  Jfr.  Miller's 
lian<ls  on  the  understanding  that  he  would  attend  to  them  and 
remit  to  me  as  our  representative.  T  now  find  that  he  has  collected 
iiumcy  which  up  to  the  present  tiuie.  we  liiive  l)een  unable  to  get 
him  to  report,  and  T  am  told  that  he  is  doing  and  saying  all  he 
ciiii  against  myself  and  the  company.  The  receipt  for  your 
premium  fell  due  May  :{nth.  days  of  grace  June  :Wth.  If  you  have 
iiijiiic  settlement  of  the  premium  with  "S\r.  ^Filler  your  policy  will. 
nf  course,  be  maintained  in  force,  and  we  shall  look  to  him  for  the 
returns  in  due  course:  but  T  have  thought  that  it  would  be  part 
of  till-  plan  ]Mr.  iMiller  at  one  time  declared  he  would  follow  in 
I'lder  to  cea.se  as  much  of  our  business  as  possible,  that  he  would 
'lldw  your  policy  to  lapse  through  inattention.  As  T  have  thought 
I  hilt  you  would  not  like  to  have  it  so  T  am  prompted  to  write  you 
this  letter  and  .shall  be  glad  if  you  will  advise  us  whether  or  not 
Mil  have  made  settlement  with  Y-.  'SUUor.  If  not.  what  is  your 
wish  in  regard  to  contintie  the  policy?"  Tn  an  action  for  libel 
it  Wfis  shown  that  he  ha<l  not  been  dismissed  from  the  agency,  but 
'  int'd  larger  commissions  in  continuing,  which  were  refused,  and 
he  was  not  a  defaulter,  but  was  dilatory  in  making  iiis  returns. 
■li'  trial  ^frs.  Freeman  gave  evidence,  subject  to  objection,  of 
understanding  of  the  letter  as  imputing  to  yi.  a  wrongful  re- 
""'-'"  'f  money: — TTeld,  that  such  evidence  was  iinproperly 
"ciiv.-i,  and  there  was  a  miscarriage  of  justice  by  its  admission. 
Til,'  .Tndge  at  the  trial  charged  the  jury  that  "if  the  meaning  of 
the  first  part  of  the  letter  is  that  he  dismissed  the  plaintiff,  and  you 
'1' '  iilf  that  he  did  not  dismi.ss  the  plaintiff,  and  it  was  not  a  correct 
-tnti'mcnt.  that  is  malice  lu'vond  all  doubt.  The  protection  which 
I"'  L'rts  from  the  privileged  occasion  is  all  gone.  He  loses  it  entirely. 
Tlw.  same  way  with  the  second  part.  Tf  it  is  not  true  it  is  malicious 
^iii'l  bis  protection  is  taken  away."  Held,  that  this  was  mis-direc- 
'f'!! :  that  the  question  for  the  jury  was  not  the  truth  or  falsity  of 
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the  8tHtenii>ntN,  but  whether  or  not,  if  false,  the  defendant  hom-stly 
believed  ihem  to  be  true,  no  that  it  was  misdirection  on  a  vitui 
point.  The  majority  of  the  Court  were  of  opinion,  Oirouurd  nrnl 
Davies.  .T.I.,  contra,  that  as  defendant  had  asked  for  a  new  triiil 
only  in  the  Court  below,  the  Supreme  Court  of  CantKla  could  imt 
order  .judKinent  to  be  entered  for  him.  and  a  new  triiil  was  jrnintid 
Judfrment  of  the  Supr.>nie  Court  of  Nova  Sirotia  (Miller  v.  Orccii. 
35  N.S.R.  117  J,  reversed.    Green  v.  Miller,  33  Can.  SCR.  193. 

Ontario. — In  an  action  for  libel  evidence  of  a  previous  provo- 
catory  libel  on  the  plaintiff's  part  is  admissible  in  mitigation  r.f 
tlamnpes :  but  evidence  of  a  subser|uent  libel  by  the  plaintiff  is  not 
admissible.  Nor  can  the  defendant  be  permitted  to  show  that  the 
plaintiff  has  attacked  the  character  and  reputation  of  others.  It 
havinn  been  elii-ited  in  cross-exaniinMiini)  of  the  plaintiff  tliiit  tlic 
defendant  had  recovered  damnfres  for  previous  and  subsciiii.nt 
libels  before  mentioned  in  an  action  afjainst  the  proprietor  of  llii« 
newspaper  of  which  the  plaintiff  was  editor,  the  trial  .Iud(re  ti>M 
Ihe  jun  o  take  that  fact  into  c(msideration : — Held,  not  niisdini' 
tion.    Downey  v.  Stirton.  i  O.L.R.  1S6. 

In  an  action  for  libel  evidence  may  be  piven  of  a  previous  juili- 
lication  by  the  plaintiff  connected  with  the  libel  complaincil  ot.  Imt 
not  of  a  publication  subsequent  to  the  libil,  at  any  rate,  wlii  ir  it 
makes  no  reference  to  the  defendant.  Stirton  v.  Oummer,  31  o.H, 
277.  iiiid  Downey  v.  Stirton.  1  O.L.R.  ISfi,  followed.  Dowm  v  v 
Armstronfr.  1  O.L.R.  237. 

flaskntrhnran. — Tn  an  action  for  slander  the  statement  of  c  l;iiii, 
alleped  that  the  defendant  said  of  the  plaintiff:  "Don't  buy  ;itiy 
horses  from  that  man ;  his  horses  are  druprpred.  and  wh  on  liiivc 
them  awhile  they  co  down,"  and  in  proof  of  this  a  witness  smm' 
that  the  defendant  said:  'Tie  (the  plaintiff")  druRtfed  liis  lim-iK 
and  when  they  were  fed  as  an  ordinary  horse  they  woiiM  l'" 
down":—  Held  f following  Reilander  v.  Renpert,  1  Snsk.  IM..R 
2i^f\^.  that  while  there  was  a  variance  between  the  words  liiil  -mm] 
thcs(>  ])r()ve(l.  yet  the  words  proved  did  impute  the  offence  ilir'.'iil. 
find  were  sufficient  to  su|)|)ort  the  Hllegations.  Rutlcdce  v  \4iH 
1  Sask.  R.  389. 

Instruction'  of  Junv. 

Nova  Srofta.— Plaintiff,  who  was  local  agent  of  a  life  in-iin-.r.'"' 
company,  was  dis.satistied  with  the  remuneration  be  was  n  ■  ivitisr 
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and  decided  to  retire,  and  another  afent  whh  appointed  to  siuceed 
hiiM.  Shortly  afterwi.rds  dofondunt.  who  whh  jfeneral  inanui,'er  of 
the  coiiipuny,  wrote  t..  a  policy  holder,  who  was  also  a  client  of 
plfiintiff's.  .stating  that  plaintiff  had  been  'removed"  from  the 
.latency,  and  that  this  was  only  done  "l)eeau.se  it  wa.-,  elearly  neces- 
s).ry.' and.  adding.  "I  now  fh.d  that  he  has  .ullert,.,!' ,„„ney 
which,  up  to  the  present  time,  we  have  been  iin-iMe  to  j.-.t  him  tu 
report."  On  the  tri  '.  counsel  for  plaintiff  aske.l  the  trial  J.i.lfc'.. 
to  instruct  the  jury  i.iat  if  it  was  proved  that  delVndant  stated  in 
the  letter  that  which  hr  knew  to  be  false,  it  was  evidence  from 
which  actual  malice  mijrht  be  inferred.  The  learned  trial  Judge 
declined  to  do  so.  on  the  jrrotind  that  the  point  wiw  already  suffi- 
.icntly  covered.  Held,  that  the  point  upon  which  the  trial  Judge 
«ns  a.sked  to  direct  the  jury  involved  a  point  material  for  their 
consideration,  and  that,  as  the  learned  Judge  had  not  directed  the 
.imy  as  asked,  there  must  be  a  new  trial.     .Miller  v.  Oreen,  .1:1  N.S.R 

(See  also  Oreen  v.  Miller.  .'1.1  fan.  S.C.R.  198.  reversing  35  X  S  R 

117.) 

Oefendant  admitted  publication  of  an  alleged  libel,  and  denied 
tliat  the  alleged  defamatory  matter  was  put)lished  of  and  coneern- 
iii'T  the  plaintiff  with  the  .sense  set  out  in  the  innuendo. 

Held,  that  it  was  the  duty  of  the  Judge  to  tell  the  jury  whether 
the  words  used  were  capable  of  the  construction  put  on  them  by 
I'l.iintiff.  and  to  leave  it  to  the  jury  whether  the  words  were  in 
fiict  u^ed  wi'h  such  meaning. 

Held,  further,  that  under  the  plea  in  which  defendant  ju.^tified 
the  publication  as  a  legitimate  criticism,  the  Judge  should  have 
t"I''  jury  whether  or  not  the  occasion  created  a  privilege,  and 
if  sc  .nild  have  left  it  to  the  jury  to  say  whether  the  defendant 
"iis  actuated  by  malice  in  fact,  which,  if  it  existed,  destroyed  his 
privilege.    Roy  v.  Corbett,  4  R.  &  G.  407. 

Qufhfr.—B.  in  his  new.spaper  article  accused  H.  of  having  been 
Inink  (luring  the  election,  and  the  Judire,  in  chargin?  the  jury. 
sjrKl:_"You  should  consider  the  case  as  if  the  charge  of  drunken- 
ness had  been  made  against  yourselves,  your  brother  or  your 
fnond.'  Held,  that  this  was  calculate.]  to  mi.slcad  the  jury  and 
"as  also  a  reason  for  granting  a  new  trial.  If  objection  to  one  or 
more  portions  o*  the  Judge's  charge  is  not  presented  until  after 
tlu'  jury  have  rendered  their  vcrdiet,  the  losing  paHy  cannot  dt- 
nifind  a  new  trial  as  of  ri  ht.  bu^  in  such  case  an  appellate  Court, 
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to  prevent  a  mwc^rriage  of  justice,  may  order  a  new  trial  aa  a 
matter  of  discretion.    Barthe  v.  Uuani,  42  Can.  S.C.R.  406. 

V»:bdict  and  Ji'do-ment. 

Britinh  Co/umAia.— Deffmlant  wrote  a  letter  to  a  paper  coin 
montini;  on  plaintiff's  remarks  at  a  council  meetinR,  and  rofcrr.Ml 
to  plaintiff's  connection  with  a  hotel  in  Vancouver,  the  licciisf  ..f 
which  had  heen  suspended  by  the  license  commissioners,  sugtfcstiii!.' 
that  plaintiff  hac'  used  his  position  as  alderman  to  secure  the  liens, 
and  was  responsible  for  the  conduct  of  the  hotel  business.  Plain 
tiff  then  to.)k  action.  A  trial  before  Clement,  .1.,  and  a  special 
jury  resulted  in  a  disagreement.  On  th»  second  trial  before  Hun- 
ter, C.J.B.C.  and  a  special  jury,  the  verdict  waa  that  the  article 
complained  of  did  not  amount  to  a  libel."  -Tudmnent  was  cnt.r.d 
for  the  defendant  accordingly,  and  plaintiff  appealed.  No  objoc- 
tion  was  made  to  the  charge  to  the  jury. 

Held  (Ir\ing,  J. A.,  dissenting),  that  the  question  of  libel  was 
for  the  jury  and  that  the  verdict  should  not  be  disturbed.  Sydney 
Post  Publishing  Co.  v.  Kendall  (1910),  43  S.C.R.  461,  not  applied. 
Hepburn  v.  Beattie  (1911),  47  Can.  Law  Jour.  393;  17  W  LR. 
47.'}.  See  note  of  Sydney  v.  Kendall,  in  Canadian  Notes  to  cliiip 
ter  XXVI. 

The  jury  is  not  to  be  directed  to  return  a  verdict  of  guilty  on 
the  mere  proof  of  the  publication  and  the  sense  ascribed.  R.S.HC 
1897.  c.  120,  sec.  11. 

Ontario— In  an  action  for  slanler  a  jury  is  not  bound  to  ntiirn 
a  verdict  for  the  plaintiff,  even  though  the  defamatory  wor<ls  be 
proved,  and  a  new  trial  will  not  be  granted  because  in  such  a  case 
they  have  returned  a  verdict  for  the  defendant.  A  nev.  trial  was 
refused,  notwithstanding  the  rejection  of  evidence  tpmlcnii  in 
aggravation  of  damages  where  the  plaintiff's  pleading  eontaim  .1  no 
allegations  entit'.ing  him  to  give  such  evidence.  Milligan  v.  .lamic- 
son,  4  O.L.R.  'j50  (Div.  Ct.). 

The  plaintiff  in  an  action  of  tort  who  has  recovered  a  vordict, 
the  entry  w"ereon  of  judgment  ha"  been  stayed,  is  not  a  .r.iitor 
of  the  r  'nnt,  much  les.s  a  judgment  creditor,  and  is  not .  niitlcd 
to  have  the  <(cfendant  enjoined  from  disposing  of  his  j>r..(.iiy, 
even  where  the  plaintiff  shows  upon  affidavit  the  intent  of  "ip  de- 
fendant to  defraud  the  plaintiff  and  to  leave  the  country  ^"Hi  the 
proceeds  of  the  sale  of  property.  Burdett  v.  Fader,  6  O.I>  K.  '12. 
affirmed,  7  O.L.R.  72. 
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In  an  action  :or  alander  the  jury  returned  a  finding  of  no  dam- 
ago;  but  said  they  eould  not  M^ree  nn  to  whether  their  verdict  nhould 
be  for  the  plaintiff  or  det.ndant ;  upor-  which  the  trial  Judge 
direeted  judgment  to  be  entered  for  th.  defendant,  diwnisaing  the 
iiftion:— Held,  that  the  finding  of  no  damage  did  not  dispose  of  the 
action,  but  that  there  should  have  l»een  a  finding  on  the  .harge  of 
(fiiilt;  and  a  new  trial  was  directed.  (Wills  v.  Carman,  14  A.R. 
6r)6.  considered.)     Bush  v.  McCormack,  20  O.R.  497. 

Quebec— The  defendant  in  an  action  for  oel.  who,  having 
pleaded  justification,  enters  into  an  agreeiiie.  v.ith  the  plaintiff 
by  Mirning  an  explicit  do<.ument  and  thereby  jdertaking  to  join 
in  a  request  to  the  Court  to  have  judgment  entered  according  to 
its  terms  at  a  later  date,  impliedly  binds  himself  not  to  renew  his 
libellous  attacks  during  the  interval,  and  if  he  does  .so  he  violates 
Ills  n7reement  and  mptters  will  be  considered  as  placed  in  statu  quo 
ante.    Choquette  v.  ;'(.  cut.  Q.R.  16  K.B.  481. 

Costs. 
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CHAFTER  XXVI. 

PK0CEEDING8   AFTER   TRIAL. 

AVuENEVEK  an  action  has  been  tried  by  a  jury,  any  motion  for  judg- 
ment must  bo  he«\rd  and  determined  by  the  judge  before  whom  the 
trial  took  place ;  but  any  motion  for  a  new  trial,  or  to  set  aside  a 
verdict,  finding,  or  judgment  must  be  heard  and  determined  by  the 
Court  of  Appeal.  (53  &  54  Vict.  c.  44,  ss.  1  and  2  ;  and  see  Order  XL. 
rr.  3,  4  and  5  ;  Order  XXIX.  r.  1.) 

Upon  the  hearing  of  a  motion  to  set  aside  a  judgment,  the  Court 
of  Appeal  can,  if  it  think  fit,  order  that  the  verdict  and  judgment 
siiall  be  set  aside,  and  that  a  new  trial  shall  be  had.  (Order  LVIII. 
r.  5.)  So,  on  a  motion  for  a  new  trial,  the  Court  of  Appeal  has 
l)o\ver,  in  a  proper  case,  to  direct  judgment  to  be  entered  for  either 
of  tiie  parties  instead  of  ordering  a  new  trial.  (AUcock  v.  Hall, 
1181)1]  1  0.  B.  444  ;  GOL.  J.  Q.  B.  416  ;  39  W.  R.  443;  64  L.  T. 
you.}  bo,  too",  where  the  trial  is  by  a  judge  without  a  jury,  the 
(jurt  of  Appeal  may  either  grant  a  new  trial  or  order  judgment  to 
be  entered  for  the  appellant,  as  justice  may  require,  whatever  the 
terms  of  the  notice  of  motion  may  be.  (Order  XXXIX.  r.  1,  a  ; 
■loii.H  v.  lloioih,  5  Ex.  D.  115, 125 ;  4'J  L.  J.  C.  P.  211 ;  42  L.  T.  108  '; 
UuiliMl  V.  niockey,  10  Ch.  D.  416;  27  W.  K.  233;  40  L.  T.  286.) 
The  Court  of  Appeal  has  full  power  to  make  any  amendment  and 
tu  receive  further  evidence  upon  questions  of  fact.  (Order  LVIII. 
r.  4  ;  and  see  Ecklin  v.  Littlf  (1890)  6  Times  L.  R.  Mti.) 


MOTION    FOn   NEW   TRIAL. 

An  application  for  a  new  trial  may  be  made  on  the  ground  that 
tlie  verdict  is  against  the  weight  of  evidence,  that  the  judge  wrongly 
neeived  or  rejected  evidence,  that  the  jury  misbehaved,  that  the 
'liiniitges  are  excessive  or  inadequate,  on  the  ground  of  misdirection 
ur  surprise,  &c.  The  notice  of  motion  must  state  the  grounds  of 
LhtMipplication.  (Order  XXXIX.  r.  3.)  See  Precedent  No.  65,  post, 
\>.  7'J2.  It  is  not  enough  to  state  simply  "  misdirection  "  ;  the  notice 
must  state  how  and  in  what  matter  the  jury    were   misdirected. 
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(I'/.Ur.r  V.  Midhvid   Uii.  r...,  18  Q.  P..  D.  243;  35   W.  R.  335; 
Murhil  V.  Smilh,  12  1*.  D.  110  ;  57  L.  T.  498.) 


MUiUri'ctiou. 

A  HOW  trial  will  not  be  granted  on  the  grouinl  of  misdirection  it 
the  rt'.spondont  can  satisfy  the  Court  that  no  substantial  wrong  or 
miscarriage  lias  been  thereby  occasioned.  (Order  XXXIX.  r.  li ; 
Aiillioini  V.  Iluht.ml,  37  L.  T.  433  ;  I'lnaidv.  Wfillare,  35  L.  T.  3()1 ; 
Fln,,,l  V.  (lihiim,  (l[)Oi))  100  L.  T.  7«»1  ;  Tait  v.  B'Hns,  [1905]  2  Ir.  I!. 
525  )  If  an  important  and  serious  topic  has  been  practically  with- 
drawn from  the  jury,  that  is  a  substantial  wrong  to  the  party  in 
whoso  favour  it  might  have  told,  and  a  new  trial  will  be  ordered ; 
the  Court  will  not  speculate  as  to  what  might  have  been  the  result 
had  the  judge  rightly  directed  the  jury.  (liniji  v.  Fonl,  [IHOti] 
A.  C.44  ;  t)5  L.  J.  Q.  15.  213  ;  73  L.  T.  (i09.)  If  the  judge  has  so 
directed  the  jury  as  to  the  meaning  of  the  words  that  there  nnist 
be  a  verdict  for  the  plaintiff  if  that  direction  is  followed,  the 
Court  will  order  a  new  trial.  (DiiUii/l  v.  fAthowhirr  [1908]  2  K.  1$. 
325,  n. ;  9(i  L.  T.  399 ;  23  Times  L.  H.  364  ;  and  see  Hunt  v. 
Shir  \.ir,i}Hii»r  (  <..  Ltil.,  il>.  at  p.  318  ;  77  L.  J.  K.  B.  732  ;  !IK 
L.  T.  i'fl'.K)  It  is  only  where  the  Court  lan  clearly  see  thai 
the  jury,  if  rightly  directed,  would  still  have  returned  the  same 
verdict,  that  it  will  decline  to  interfere.  (Per  Lord  Esher,  M.l! , 
in  Mriitair  V.  Ckixoii,  20  (}.  B.  D.  at  p.  2H1.)  And  \\\w\\-. 
any  miscarriage  is  proved,  the  Court  may  grant  a  new  trial 
as  to  so  much  of  the  matter  only  as  the  miscarriage  atVects, 
without  interfering  with  the  decision  upon  any  other  questinii. 
(Order  XXXIX.  r.  7  ;  Mmxh  v.  /.s<w..y,  45  L.  J.  C.  1'.  505.)  So. 
too,  the  Court  may  grant  a  new  trial  as  against  one  defendant 
without  granting  it  as  to  all;  though  notice  of  motion  must  ln' 
served  on  all.  (/'//.,  v.  U^inix,  lOBing.331  ;  Viiiiitll  v.  d.  \V.  Hn. 
Co.  ,1,1,1  Il„nis.  1  {}.  H.  1 1.  (IlitJ;  J5  L.  J.  Q.  B.  tWT  ;  21  \V.  H.  7-iO, 
90;» :  35  L.  T.  ti()5.) 


]',  idict  injaiiiit    ]]'iiiilit  iij   Kriil,      c. 

In  the  absence  of  any  misdirection,  the  Court  will  rarely  inlirfcie 
to  s(!t  aside  a  verdict  or  grant  a  new  trial  on  the  ground  that  lli<! 
verdict  was  against  the  weight  of  evidence  ;  they  will  not  do  so 
unless  the  verdict  was  one  which  reasonable  men  could  not  proiu'rly 
fnid.     {.l,inliali,iii  \,  iisfHipir  I',,.,  Liiiiitiil  v.  liiiiii,ll,  [1H9I)  A.  C. 
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284  ;  63  L.  J*  P.  C.  105  ;  70  L.  T.  597  ;  6  R.  484  ;  \Veb»t>'r  v.  Frmh- 
hero,  17  Q.  B.  D.  736;  55  L.  J.  Q.  B.  403:  PMlUpg  v.  Mnitin, 
15  App.  Cas.  193.)  "  The  verdict  ought  not  to  be  disturbed  unless 
it  was  one  which  a  jury,  viewing  the  whole  of  the  evidence  reason- 
ably, could  not  properly  find."  (Per  Lord  Herscheil,  L.C.,  in 
M<ti»p<>Utaii  It//.  Co.  V.  IVii'iht,  11  App.  Ciis.  at  p.  154.)  "  If  reason- 
able men  miifht  find  the  verdict  which  has  betiii  found,  I  think  no 
Court  has  jurisdiction  to  disturb  a  decision  of  fact  which  the  law  has 
confided  to  juries,  not  to  judges."  (Per  Lord  Hiilsbury,  11  App. 
("as.  at  p.  156.)  Where  on  any  issue  there  is  evidence  both  ways 
properly  submitted  to  the  jury,  their  verdict  on  that  issue  once 
found  must  stand.  (i'ommUniimi  i-  fttr  HaihvaitH  \.  linnni,  13  App. 
Cas.  133;  57  L.  .T.  P.  C.  72  ;  57  L.  T.  895.) 

If  the  words  are  capable  of  being  a  libel,  and  the  question  of 
"  libel  or  no  libel '"  has  been  properly  left  to  the  jury,  the 
Court  will  not  set  aside  their  verdict.  {C<i<iii>ii  v.  Kilmuhi,  (1897) 
1 J  Times  L.  R.  34.)  Where  the  words  are  fairly  susceptible  both 
of  an  innocent  and  of  an  actionable  meaning,  the  finding  of  the 
jury  is  final ;  whichever  construction  they  may  have  placed  upon 
the  words  will  be  upheld,     {linn/rss  v.  Bntrhn-,  ( 1724)  8  ^loA.  240 ; 

2  Ld.  Raym.  1366  ;    Wahn-  v.  liranr  and  Sa,ln,  v.  Min.rl;,;  (1684) 

3  Lev.  166;  2  Ventr.  172;  Grant  v.  l',//,.s,  (1886)  2  Times  L.  R. 
368.)  So,  whenever  the  words  are  ambiguous,  allegorical,  or  in  any 
way  equivocal,  and  the  jury  have  found  that  they  were  meant 
and  used  in  a  defamatory  sense,  the  Court  wilt  not  set  aside  tlieir 
verdict,  unless  it  can  be  clearly  shown  tliat,  on  reading  the  whole 
passage,  there  is  no  possible  ground  for  the  construction  put  upon 
it  by  the  jury.  (Ilnarr  v.  Siherli >,■!,■ ,  12  Q.  K  624;  17  L.  3.  Q.  B. 
306  :  rraii  v,  Fnti,,  17  C.  B.  N.  S.  603  :  34  L.  .1.  C.  P.  45  •  10  Jm: 
N.  S.  ll.U) 

A  new  trial  will,  however,  be  granted  wheu  the  matter  com- 
plained of  is  clearly  libellous,  and  there  is  no  .luestion  as  to  the 
fact  of  publication,  or  as  to  its  ajjplication  to  the  plaintitV,  and  yet 
tlie  jury  have  perversely  found  a  verdict  for  the  defendant  in  spite 
of  the  suuiming-up  of  the  learned  judge.  (Lrri  v.  Milnr,  4  Bing. 
1!'5,  'inte,  p.  152  ;  llah'ir.U  v.  Iwimm,  2  C.  L.  R.  1397.)  Tlie  reluc- 
tance of  a  Court  to  set  aside  the  verdict  of  a  jury  is  very  natural : 
and  the  rule  is  that  it  will  not  do  so,  unless  the  (:'ourt  can  say  with 
certanity  that  there  has  been  a  miscarriage  of  justice.  (Per  findal, 
C.J.,  in  li,vo,i,f  V.  UoHden,  1  C.  B.  781 ;  per  Field,  .L,  in  (rihin  v. 
M,ir,p,i^  o/SnlUlmr,,,  (1889)  6  Times  L.  R.  at  p.  137  :  54  ,J.  P.  215.) 
"  But  it  seems  to  me  to  be  a  condition  of  any  such  rule  that  the 
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question  which  had  to  be  determined  should  have  been  so  left  to  the 
jury  that  one  is  satisfied  that  it  was  before  their  minds,  that  their 
minds  were  applied  to  it,  and  that  they  did  really  on  the  determina- 
tion of  that  question  give  their  verdict."  (Per  Lord  Herschell,  in 
.loneg  V.  Sprncer,  (1897)  77  L.  T.  at  p.  538.) 

It  was  formerly  the  custom  that  the  Court  would  not  Rrant  iv  n.w 
trial  on  the  ground  that  the  verdict  was  against  the  weight  u\ 
evidence  where  the  damages  did  not  exceed  20/.  But  it  was 
doubtful  whether  this  custom  applied  in  actions  of  libel  or  slaud.  r 
{Booth  awl  othern  v.  Brincor,  (1877)  2  Q.  B.  D.  -lOfi  ;  -/-.v-v  v. 
M,tyopolita,>  Board  of  IVorks,  (1881)  44  L.  T.  811);  and  it  is  now 
no  longer  observed. 

Irregtdaritirx  at  the   Trial. 

A  new  trial  will  not  be  granted  on  the  ground  that  tW.  jury 
expressed  an  opinion  during  the  judge's  summing-up  inconsi>t.  nt 
with  their  subsequent  verdict  (Sapirr  v.  Duiiid  mid  awiloi:  :) 
Biug.  N.  C.  77  :  3  Scott,  417) ;  nor  on  the  ground  that  either  jiidt;*' 
or  jury  prematurely  expressed  a  strong  ophiion  as  to  the  case 
either  way.  (/./"//'/  v.  Jo,„'x,  7  B.  &  S.  475  ;  For  v.  Knnin<i  X. » s 
/.imfW,  (1898)  14  Times  L.  R.  280.)  It  would  be  otherwise  it 
ft  juror  before  being  sworn  had  expressed  a  determination  to  ^ixf  a 
verdict  in  favour  of  the  plaintiff.  (liamadur  v.  /i>n,  9  Bing.  :i:):i; 
2  Moo.  &.  Se.  421.) 

It  is,  however,  ground  for  a  new  trial  that  the  counsel  for  <  iilitr 
party  in  his  speech  made  suggestions  which  misled  the  jury  as  to  itu- 
amount  of  the  verdict  which  they  should  give  (/'»</.</  v.  (ir.ih.tw, 
24  Q.  B.  1).  at  p.  55  ;  Chnltrll  v.  /'  lilyMnH  I'iihli»hiii;i  V«.,  l.ni.ii.<l, 
(1901)  18  Times  L.  H.  165) ;  or  read  letters  written  without  pnjiuliw 
(even  unwittingly)  or  cross-examined  the  plaintiff  in  a  most  m>iilt- 
ing  and  offensive  manner  for  which  there  was  no  juatilicatiim. 
OVatt  V.  Watt,  [1905]  A.  C.  at  pp.  117,  118.) 

/■V('(i/i  Kridi'iicr. 
In  some  cases  the  Court  will  grant  a  now  trial  on  the  groiin'l  -Iwt 
fresh  evidence  has  come  to  light  since  the  lirst  trial :  but  tlii-  will 
only  be  done  where  the  applicant  can  show  that  the  new  evileiict 
will  entirely  change  the  aspect  of  the  case,  and  further  that  it  iduld 
not  by  reasonable  diligence  have  Iwen  obtained  before  tlu'  trial. 
(i'hoHphatr  Sririii/r  Co.  v.  Mollrsmi,  (1h79)  i  App.  Cas.  HOI  ;  y-'iij 
V.  Ker»haw,  (1899)  81  L.  T.  531  ;  1(5  Times  L.  R.  52;  7-'/"'""  i 
Co.  V.  Duval,  [1902]    A.  C.  429;  71  L.  J.  F.  C.  84;  87  L.  T-  l^'-' 
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If  it  is  desirable  to  brinp;  fresh  evidence  before  the  Court  of  Appeal 
(Order  LVIII.  r.  4),  then  if  auch  evidence  be  documentary,  the  party 
wishing  to  adduce  it  must  give  notice  to  the  otlier  side  of  his  inten- 
tion to  apply  at  the  hearing  of  the  appeal  for  leave  to  adduce  such 
evidence.  (Hnntir  v.  lIoHfir,  1  Ch.  D.  562 ;  JiiMirr  v.  Mn-^nj  StM 
ami  Iron  Co.,  21  W.  R.  199 ;  /»  jr  Chnnirll,  8  Ch.  D.  at  p".  505.) 
But  if  a  party  wishes  to  call  fresh  witnesses,  he  must  apply  for  leave 
by  motion  previous  to  the  hearing  of  the  appeal,  after  giving  notice 
to  the  other  side.    (Dicks  v.  Brookx,  13  Ch.  D.  G:  !.> 

Vndiet  not  Amii-ntcd  to  hy  th>-  irlml,-  nf  tlir  Jun/. 

It  is  no  ground  for  a  new  trial  that  a  juryman  has  since  the  trial 
declared  that  he  did  not  assent  to  a  verdict,  against  which  he  did 
not  protest  when  the  fo  qman  gave  it  in  Court.  And  if  a  juryman 
has  made  au  affidavit  stating  that  the  verdict  as  announced  v.as 
never  assented  to  by  him,  the  Court  will  i  allow  such  affidavit  to 
he  read  in  evidence  on  a  motion  for  a  new  uial.  (Ni'shiftv. Panett 
nn>  mother,  (1902)  18  Times  L.  R.  510.) 

Kjrri'Huivr  Damaffcg. 

In  actions  of  defamation  the  Court  seldom  grants  a  new  trial 
on  the  ground  that  the  damages  are  either  too  small  or  too  great. 
"  The  assessment  of  damages  is  peculiarly  the  province  of  the  jury  in 
an  action  of  libel.  The  damages  in  such  an  action  are  not  limited  to 
the  amount  of  pecuniary  loss  which  the  plaintiff  is  able  to  prove." 
{Daii:  t(-  Sontt  v.  Shrpxton.;  11  App.  Cas.  at  p.  lill;  55  L  .J  P  C 
51;  84  W.  R.  722;  55  L.  T.  1.)  The  Court  will  not  grant  a  new 
trial  on  the  ground  of  excessive  damages,  unless  they  think  that, 
having  regard  to  all  the  circumstances  of  the  case,  the  damages  are 
so  largo  that  no  jury  could  reasonably  have  given  them.  {Pra.d  v 
(iraham,  24  Q.  B.  1).  53 ;  59  L.  J.  Q.  B.  230 ;  :W  W.  R.  108  ;  Ma>ira.  i 
v.  Bonnir,  Ir.  R.  10  C.  L.  IHO ;  Ilurri,  v.  Arnott  ami  othn-*,  2(5  L.  R. 
h:  at  p.  68.)  Nor  will  they  do  so  where  the  publication  of  other 
liliels  has  been  proved  in  aggravaion  of  damages  and  the  judge  at 
tiie  trial  has  omitted  to  direct  ^lie  jury  not  to  give  damages  for  these 
as  for  Poparate  causes  of  action.  (.4  ndnson  v.  i  •alint,  (IDOS)  24  Times 
L.  R.  3111).)  In  Loid  TowuHhnid  v.  I>i.  Hufihs  (2  Mod.  150),  the 
Court  refused  to  order  a  new  trial  which  was  asked  for  on  the  ground 
that  the  damages  (4,000/.)  were  excessive;  a  similar applicati do  was 
refused  in  Highmore  v.  Earl  and  Countrss  of  Harrimtton  (3  C.  B. 
N.  S.  142),  where  75Ci'.  damages  was  awarded."    The  Cour.  of  Appeal 
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on  an  application  for  a  new  trial  has  no  power,  without  the  consent 
of  both  parties,  to  alter  the  amount  of  damages  awarded  by  the  jiirv. 
It  cannot  make  an  order  that  there  ahail  be  a  new  trial  unless  the 
plaintiff  consents  to  accept  a  reduced  amount  of  damages.  ( Wati  v. 
Watt,  [19051  A.  C.  ll'> ;  overruling  Mt  v.  iMinx,  12  Q.  B.  I).  :»")il ; 
(iatti,  V.  F,n,i„ha,Ho„,  (18!>3)  0  Times  L.  R  ''O^;  at  1  /•>,.•.,»/„<,, 
yorih  ,(■  Co.  V.  FJwanI  lAoiid,  l.t'l,  (1!»<)1)  17  Times  li.  H.  5(i8.) 

SninUiii'»»  of  Danm(ff». 

So,  too,  there  is  no  inexor".ble  rule  of  practice  which  preclude-^ 

the  Court  from  {^ranting  a  new  trial  on  account  of  the  smallneK    of 

damages.     In  K,n,i  v.  Shnhck  (L.  U.  1  Q.  B.  fi86,  <?i»7  ;  »r,  L.  .1. 

Q.  B.  209),  a  rule  nUi  was  granted  on  that  ground,  though  it  was 

discharged  on  tlie  argument.     There  seems  to  be  no  case  reported 

in  which  a  new  trial  has  been  p-anted  on  this  ground  in  an  action 

of  libel :  but  in  an  action  of  slanuer  a  new  trial  was  granted  wli.iv 

the  smallness  of  the  amount  recovered  (\il.)  snowed,  in  the  spteial 

circumstances  of  that  case,  that  the  jury  had  made  an  iniiuopei 

compromise,  and  hud  not  really  tried  the  issues  s-ibiuitted  to  lliem. 

(Falvei,  V.  Sta,ij\m(,  L.  U.   10  Q.  B.  54 ;    It   L.  J.  (?.  B.  7.)     See. 

however,   Fomlil,-    mid   iri/c  v.  Stone  (L.  R.  3  C.  P.  607  ;  37  li.  1. 

C.  r.  301),  and  Ilniihill\.  llmjuanl  (5  Bing.  N.  C.  424),  whiili  .ase. 

lay  down  the  rule  that  where  there  has  been  no  misconduct  on  tlie 

part  of  the  jury,  no  error  in  the  calculation  of  figures,  iiml  im 

mistake  in  law  on  tbe  part  of  the  judge,  a  new  trial  will  not  be 

granted.     Tliat  the  jury  intended  their  verdict  to  carry  costs,  luit 

have  returned  an  amount  insufficient  in  law  to  do  so,  never  was  a 

grouud  for  granting  a  new  trial.     (A/.vi/v*  v.  Gntnn,  1  M.  \-  Gr.  1%: 

2  Scott,  N.  U.  15 ;  KUmov,  v.  Mhloolah,  27  L.  J.  Ex.  307 ;  F'lsdil.f 

ami  int>  v.  Stow;  xiipn'i.)     There  is  no  necessary  inconsistency  in  a 

jury  finding  that  a  libel  was  written  maliciously,  and  yet  awiinlius 

only  a  farthing  da;  a^es;  and  such  a  verdict  will  not  be  set  a>iiip. 

(Cookr  V.  Bro,„tn,  .(■  ('-..,(1885)  1  Times  L.  R.  497.)     I'-iit  a  new 

trial  will  perhaps  be  granted  if  it  can  be  shown  that  the  jury  wliolly 

omitted  to  take   into  consideration  some    substantial    element  of 

damage.    {Phillipx  v.  /..  .(■  N.  H'.  /.'//.  Co.,  5  Q.  B.  D.  78;   !'.»  L.  J. 

g.  B.  233  ;  2H  W.  R.  10 ;  41  L.  T.  121.) 


Siirprisr. 

The  plaintiff  may  not  during  the  trial  set  up  a  third  construction 
of  the  words  different  both  from  their  primd  Jacif  meaning  and  from 
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that  alleged  by  the  innuendo  ;  if  he  win  a  verdict  in  inat  way,  the 
Court  will  grant  a  new  trial  on  the  ground  of  surnrise.  ( llnnter  v. 
Shitipe,  4  F.  &  983;  15  L.  T.  421;  lind  v.'TuIu.II,  29  W.  R. 
172 ;  43  L.  T.  507.)  Whenever  a  new  trial  is  moved  for  on  the 
ground  of  surprise,  the  absence  of  a  material  witness  at  the  trial, 
Ac,  thare  must  be  an  affidavit  setting  out  the  facts.  "  Surprise  is 
a  mutter  extrinsic  to  the  record  and  the  judge's  notes,  and  conse- 
quently can  only  be  made  to  appear  by  affidavit ;  and  here  we  havo 
no  affidavit  cf  8urj)rise,  in  the  sense  requir  J  by  the  practice  of  the 
Court."  (Per  Maule,  J.,  in  //t»a»v  v.  .•iilverhi-i;  (No.  2),  (1850) 
H  C.  B.  22.) 

Juili/e'H  Xolt". 

The  judge's  note  is  decis  ve  as  to  th  ■■  evidence  taken  in  the  Court 
below;  'mt  either  party  may  read  a  shorthand  writer's  note,  to 
supplement,  though  not  to  overrule,  the  judge's  note.  (Liimiiui  v. 
On;  28  W.  U.  217.)  If  either  party  at  the  trial  deliberately  elects 
to  tight  oni'  question  only,  on  which  he  is  beaten,  he  cannot  after- 
wiirds  on  apjwal  raise  another  question,  although  that  <iuestion  was 
at  the  trial  open  to  him  on  the  pleadings  and  on  the  evidence. 
{Miiiiiii  V.  a.  \.  Ri/.  Co.,  l(i  C.  B.  179,  approved  in  linnno'V.  Dunn, 
(H.  L.)  (1893)  ()  H.  67.  And  see  Kyn-  v.  .V.  «•  /•'../, .</  lll,,Uaay 
U'Hiiil,  (1892)  8  Times  L.  K.  648 ;  Paij,'  v.  Hoiidlcr,  ( IS<.»4)  10  Times 
L.  U.  423;  Gialiani  if  So»'<  \.Ma!ior,  dr.,  vl'  llml  isiiiid.  (1895) 
12  Times  L.  R.  36.^ 

(  'ilntH, 

If  a  new  trial  be  ordered  on  the  ground  of  misdirection,  the  Court 
will,  lis  a  general  rule,  order  the  costs  of  the  tirst  trial  to  abide  the 
event  of  the  new  trial.  If  no  special  order  be  made  by  the  Court  of 
Appeal,  they  become  costs  of  the  action,  and  the  judge  at  thi;  second 
trial  has  the  same  power  over  them  as  he  has  over  the  costs  of  the 
^mnu\  trial.  (See  uiit,\  p.  452.)  The  costs  of  a  successful  applica- 
tKHi  for  a  new  trial  will,  as  a  rule,  be  given  to  the  applicant. 
(H.ni.ilt,,,,  V.  S>al,  [1904]  2  K.  B.  262;  73  L.  .1.  K.  B.  .'',60:  52  \V.  R. 
i'«l  :  90  L.  T.  592,  in  which  case  the  former  decisions  in  Jiray  v. 
/•'"(«/,  11896)  A.  C.  at  p.  56,  and  ./.»/,.»  v.  llicluirdH,  (1899)  15  Times 
li.  l\.  :t:»8,  were  treated  as  exceptional  and  not  followed.)  Where 
an  .qipeal  to  the  House  of  Lords  is  contemplated  no  special  order 
as  to  costs  will  l)e  made  except  in  an  extreme  case.  (Griffiths  v. 
Benn,  (19in  •>7  Times  L.  R.  346.) 
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It  is  only  in  exceptional  cases  that  the  House  of  Lor^'^s  will 
entertain  an  application  asking  them  to  revise  a  discretionnrv 
order  of  the  Court  of  Appeal  confirming  the  opiuiv  n  of  the  judnH 
of  first  instance.  (Kent  Coal  ConcMwni  v.  Ihiijniil,  lUUOJ  A.  I . 
452  ;  79  L.  J.  K.  B.  872  ;  108  L.  T.  89). 


i 


11 


^  •  \  i- 


11 


PROCEEOINOS  AFTER  TRIAL.  710a 

Canadian  Notks  to  Chapter  XXVI. 

Motion  for  New  Trial. 

flritisli  Ciilumhia. — Two  sulwtimtivc  allcj^ations  of  wroiiK-iloing 
on  th<'  part  of  plaintiff  ns  a  minister  of  the  Crown  liavin^r  been 
nll.jred,  ami  there  bcinj?  no  proof  of  the  truth,  ami  no  justification 
for  one  of  sueh  allegations,  the  jury,  after  a  charge  in  favour  o£ 
plaintiff,  returned  a  verdict  in  favour  of  the  defendant :— Held,  on 
ii|'|M(il.  that  there  should  lie  n  new  trial.  fJivcn  v.  World  Printing 
and  Publishing  Co.,  i:i  B.C.R.  467. 

Xova  Srolia.—K.  was  a  member  of  the  House  of  Commons  prior 
to  the  el(>ction  in  1908  and  in  August  of  that  year  a  letter  was  pub- 
lished in  the  Sydney  Post  which  contained  the  following,  which 
referred  to  him:— "The  doctor  had  a  great  deal  to  say  of  the  elec- 
tions in  1904.  Well,  I  have  some  recoileetions  of  that  contest  my- 
s.lf.  nnd  I  ask  the  doctor:  Why  did  you  at  that  time  withdraw  your 
name  from  the  Liberal  convention  ?  The  majority  of  the  delegates 
came  there  determined  to  see  you  nominated?  Why  did  you  not 
accede  to  their  request?  Doctor  Kendall,  what  was  your  price! 
Did  you  get  it?  Take  the  good  Liberals  of  this  country  into  your 
confidence  and  tell  them  what  happened  in  those  two  awful  hours 
in  a  certain  room  in  the  Sydney  Hotel  that  day?  The  proceedings 
of  the  convention  were  helo  up  for  no  reason  that  the  delegates 
saw.  but  for  reasons  which  are  very  well  known  to  you  and  three 
or  four  others  whom  I  might  mention.  One  speaker  after  another 
killed  time  at  the  Alexandria  Hall  while  you  were  in  dread  conflict 
with  the  machine.  Finally  the  consideration  was  fixed  and  yon 
tn,.l<  off  your  coat  and  shouted  for  Johnston.  What  was  that  con- 
sideration?" On  the  trial  of  an  action  by  K.  against  the  pro- 
prjptors  of  the  ''ost  the  jury  gave  a  verdict  for  the  defendants:— 
Held,  that  the  publication  could  only  be  construed  as  charging  K. 
witli  having  withdrawn  his  name  from  the  convention  for  per- 
sonal profit,  and  was  libellous.  The  verdict  was  therefore  pro- 
perly set  aside  by  the  Court  below  and  a  new  trial  ordered.  Sydney 
Post  Publishing  Co.  v.  Kendall,  43  Can.  S.C.R.  461. 

Compare  Hepburn  v.  Beattie  (1911),  17  W.L.R.  473,  referred  to 
in  Canadian  Notes  to  chapter  XXV. 

Tn  an  action  claiming  damages  for  certain  .slanderous  words. 
alleged  to  have  been  spoken  by  defendant,  of  and  concerning  plain- 
tiff, during  the  progress  of  a  trial  before  a  justice  of  the  peace,  six 
witnesses  called  by  the  plaintiff,  testified  to  the  use  of  the  words 
1—710 
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complained  of,  while  four  called  on  the  other  side,  including  the 
justice,  tesiifled  that  they  had  not  heard  the  words  used,  and  th^ 
defendant  denied  hnvinn  iittert-d  them.  The  learned  County  Court 
JudKe  treated  the  t'vi«lence  for  ilefenilant  as  a  contradiction  of  that 
for  plaintiff  and  Rave  judKinent  in  defendant's  favour: — Held,  thai 
he  erred  in  doint;  so,  and  that  there  must  be  a  new  trial.  Per 
Weatherbe,  J.,  (Henry  J.,  concurring) :— Held,  that  weight  should 
not  be  attached  to  the  finding  of  the  trial  Judge  on  a  question  of 
fact  where  the  reasons  given  disclose  erroneous  judgment  in  weigli- 
ing  the  testimony.    Zwicker  v.  Zwicker,  33  N.S.R.  284. 

Defendant  wrote  the  following  letter  to  C,  a  Justice  of  the 
Peace,  whom  he  had  been  in  the  habit  of  employing,  of  and  con. 
ceming  the  plaintiff: — "I  hereby  make  a  serious  charge  against  1.. 
for  taking  out  of  a  roll  of  hills,  a  iJlO  bill,  then  returning  me  tl. 
rest,  then  borrowing  $1.5  from  M.  for  the  purpose  of  cheating  S.(\ 
in  a  horse  trade.  He  obtained  this  money,  $25,  in  this  way,  ami 
gave  it  to  A.,  who  made  the  trade  for  him.  Now  sir,  he  only  lind 
my  money  in  his  possession  alwut  15  minutes,  but  I  did  not  count 
it  till  I  got  home.  I  am  ftrcparfd  to  prove  my  every  statfiiitiil. 
jind  want  you  to  collect  this  bill.  $10  cash  taken  out  of  my  iiioti.y. 
and  $5  for  the  trouble  he  gave  me  yesterday.  If  not  I  shall  expose 
the  whole  transaction  in  Court. ' ' 

In  an  action  for  libel  the  learned  Judge  instructed  the  jury  that 
while  he  had  grave  doubts  as  to  whether  the  communication  was 
privileged  at  all,  he  would  for  the  present  instruct  them  that  it  whs 
a  matter  of  qualified  privilege.     They  found  for  defendant  :— 

Held,  per  Weatherbe  and  Ritchie,  J.J.,  they  were  misdir.'rtod 
and  the  verdict  must  be  set  aside.  The  letter  did  not  relat.-  to 
judicial  proceedings,  and  was  written  to  the  magistrate  as  a  li'dkc^r 
or  agent  for  collection,  and  was  not  a  statement  of  demand  witliin 
the  meaning  of  R.S.  .5th  series,  c.  102,  ss.  11,  12,  hence  it  vvns  not 
privileged.  Per  Oraham,  E.J.,  dissenting,  it  was  a  clear  ens,  of 
qualified  privilege.  Qutere.  if  defendant  had  intended  to  lay  a 
criminal  charge?    Lowther  v.  Baxter.  22  N.S.R.  372. 

The  plaintiff  was  a  manufacturer  of  cheese,  accustomed  to  pay 
those  who  supplied  him  with  milk  at  a  rate  fixed  by  the  pri.-.  lie 
got  for  the  manufactured  prmlnct.  He  brought  action  aLMinst 
defendant  for  saying  that  he  hn<l  represented  such  price  at  U-ss 
than  he  had  realized.  The  meaning  of  the  words  used  bein-,'  left 
to  the  jury,  they  found  for  the  defendant,  which  finding  was  niwat- 
isfactory  to  the  trial  Judge : — 
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Held,  that  the  queBtio-  was  peculiarly  one  for  the  jury,  and  the 
lindinpr.  thou(fh  it  niiKhl  iot  be  satisfactory,  was  not  so  perverse  or 
uiireasonablo  as  to  call  for  the  exercise  of  *]u-  power  to  order  a  new 
trial.    Archibald  v.  Cumminipi,  25  N.S.R.  555. 

Ontario.— A  "pw  trial  was  refused  notwithstnndinir  the  rejection 
of  evidence  tendertnl  in  nfTRrnviition  of  daiimires.  where  tli.'  plain- 
lifT's  pleading  contained  no  allcRations  entitlinjf  him  to  give  such 
evidence.    Millitrnn  v.  Jamicson,  4  O.L.R.  650  (Div.  Ct.). 

If  the  circuniMtHnc(>H  of  tlie  ease  were  not  sueh  as  to  raise  the 
■luestion  of  privilege,  the  plaintiff  should  not  alhuv  the  ease  to  g«» 
to  the  jury  without  objeetion  to  the  judge's  eliarge  which  treated 
the  ease  as  one  of  qualified  privilew.  The  finding  of  n  jury  upon 
a  point  which  lioth  parties  app<>ar((l  to  liave  regariled  as  decisive 
i>f  their  rights,  and  which  was  fairly  siihinitted  by  the  trial  Jtulge. 
triust  be  treated  as  final.  Preston  v.  Journal  Printing  Co  (1903) 
2  O.W.R.  02.1. 

The  Courts  seldom  grant  new  trials  in  actions  for  libel  upon  the 
ground  that  the  verdict  is  against  the  weight  of  evidenee.  Kelly 
V.  Journal  Printing  Co.  (1905)  5  O.W.R.  8.1.  A  verdict  for  the 
il.fendants  will  not  be  distributed  if  reasonable  men  could  so  find 
upon  any  ground  of  defence  pleaded  and  disclosed  in  the  evidence 
Ibid. 
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County  I  'iiiirt  PriH'<'i-iliH(j». 

No  ftotion  of  libel  or  slander  can  Ihj  cuuiuenced  in  the  County 
Court,  exc^jpi  by  consent.  (Htse  sectH.  5G  and  64  of  the  County 
I'ourtb  Act,  1H«H  (."il  &  S-i  Vict.  c.  VM. )  Whether  the  word  "  slander  " 
incluJeH  "  slander  of  title  "  may  be  doubted.  In  cases  of  a  tritling 
nature,  it  may  be  desirable  that  l>oth  ].arties  should  consent  to  such 
a  course,  eopfcially  if  all  the  witneniies  reside  in  a  town  where  a 
County  Court  is  held.  The  parties  or  their  respective  solicitors 
nnist  in  that  eatte  si^n  a  memorandum  of  consent,  which  must  be 
tiled  :  and  thereupon  a  plaint  will  be  entered  and  a  summons  issued, 
an'l  ikli  further  proceedings  will  be  taken  as  in  an  ordinary  County 
Court  case.     (County  Court  Order  V.  r.  2.) 

But  an  action  of  liliel  or  slander  commencud  in  the  High  Court 
of  Justice,  whatever  may  be  the  amount  of  damage.s  claimed,  may 
I'e  transferred  to  the  County  Court,  i.nder  s^ct.  «i6  of  the  County 
(nuits  Act.  18H8.  (Aute,  j).  (il8.)  When  such  a  transfer  is  ordered, 
the  plaintitY  must  lodge  the  writ  and  other  proceedings,  and  the 
order  remitting  the  action,  with  the  registrar  of  t!ie  County  Court. 
I'litil  this  is  done,  the  action  remains  in  the  Superior  Court,  which 
I'onsequenlly  has  jurisdiction  to  vary  the  order.  'rlpli/  v.  liiihl, 
3  t^,  B.  1).  80,253  :  47  L.  J.  g.  B.  151  ;  l>'K>riro  \.  Samnel,  [WM\ 
1  g.  B.  163;  65  L.  J.  Q.  B.  ll»7.)  If  the  plaintitT  omit  to  lodge 
the  order  of  transfer  within  a  reasonable  tiiiie  after  it  is  made, 
ill'  defendant  can  apply  at  Chambers  for  an  order  dismissing  tiie 
iiction  for  want  of  prosecution.  As  soon  as  the  necessary  docu- 
m'.iiUs  are  filed,  the  action  bb».omes  a  County  Court  cause.  (Moody 
V.  St.iranl.  L.  R.  6  Ex.  35  :  40  L.  J  Ex.  25.)  The  County 
Cuiirt  judge  is  bound  to  assume  jurisdiction :  he  cannot  impure 
iiitu  the  circumstances  under  which  the  order  was  mado.  ( lUadt* 
V.  L.urnnt:,-,  L.  B.  9  Q.  B.  374  ;  43  L.  J.  Q.  B.  133.) 

i  lie  plaintiff  is  required  by  County  Court  Order  XXXIII.  r.  1,  to 
lod.,'e  with  the  registrar  the  writ  and  the  order  remitting  the  action 
01  a  duplicate  thereof,  and  a  copy  or  copies  of  any  affidavit   cr 
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affidavits  on  which  the  order  wa>  made,  and  a  Htutenient  of  the 
names  and  addresweH  of  the  several  i>articH  to  the  action,  and  their 
solicitors,  if  any,  and  also  a  concise  statement  of  the  particulars  of 
claim,  signed  liy  the  plaintiff  or  his  solicitor,  such  as  would  he 
required  upon  tiiterinf;  a  plaint  in  the  County  Court.  The  registrar 
must  thereupon  enter  the  action  for  trial,  and  give  notice  to  the 
parties  of  the  day  appointed  for  such  trial,  by  post  or  otherwise,  ten 
clear  days  before  such  day  ;  and  nuist  annex  to  the  notice  to  the 
defendant  a  copy  of  the  particulars.  Such  statement  of  the  plaintiff  s 
particulars  should  he  in  the  form  given  in  Precedent  No.  <'>7.  The 
registrar  must  forthwith  indorse  on  the  order  or  duplicate  thereof 
the  date  on  which  the  same  was  lodged,  and  tile  the  same  ;  and  llie 
action  will  proceed  in  all  things  as  if  it  were  an  ordinary  action  in 
the  County  Court.     (County  Court  Order  XXXIII.  r.  ±) 

The  defendant  upon  being  served  with  such  a  notice  of  trial  nMi>l 
proceed  in  all  things  in  the  same  way  as  if  the  action  had  been 
brought  in  the  County  Court,  and  the  notice  so  served  upon  himwiis 
an  ordinary  sunnuons.     (County  Court  Order  XXXlll.  r.  3.) 

Thus  he  inay,  five  clear  days  at  least  before  the  day  named  in 

such  notice  of  "trial,  pay  money  into  Court,  either  g..nerally  onm.ld 

Lord  Campbell's  ..ct,  p  lying  a  Court  fee  proportions  tv  to  tlie  aiiHuini 

paid  in.     (County  Court  Order  IX.   r.  \±)     Or  he  may  set  up  u 

counterclaim  (County  Court  (h-der  X.  rr.  2, 11),  or  plead  the  Statute 

of  Limitations  (//-.  r.  14.  a),  or  any  other  special  defence.      I  his  lie 

does  by  sending  in  to  the  registrar  live  clear  days  nt  least  before  the 

day  named  for  trial   a  concise   statem.iit  of  the  gr.uinds  of  >iuii 

special  defence.     (See  Precedent  No.  fW.)     if  the  .lefeixlanl  mnii 

to  send  such  statement,  lie  will  not  be  allowed   to  avail  hiius.li  wf 

the  def.iuce,  unless  the  phiintiff  consents  thereto:  hut  tlir  jiidt^f  uill 

in  a  projier  case  adjourn  llie  trial  of  the  action  to  enable  the  .l.l.  n 

ilant  to  give  such  notic.     (County  Court  Order  X.  r.  !().>     S,,.  in... 

if  the  defendant    intends    to  avail    himself    of    the    provision-^    ol 

sects.  1  and  "i  nl    LonI  CiimpbeUs  Libel   .\ct  ((>  \-  7  Vict,  c  'M>). 

be  must  give  to  llie  registrar  five  clear  days  before  llm  day  app.)iiii<d 

for  the  trial  notic.^  in  writing  (.f  such  intention,  signed  by  him-.  If 

or  his  solicitor.     (County  Ctuiil  Order  XXXlll.  r.   I.)     Sncli  n-iire 

Hlionld  be  in  form  (ii)  of  Precedent  No.  tW.  if  under  sect.   I  "f  |.„i,t 

Campbeirs  Libel  Act  :  in  torm  (iiii  of  the  same  Precedent,  if  niM'-r 

sect.  ±     And  see  County  Coin-l  Ord.r  IX.  r.  12.  as  to   the  iiw.>- 

sary  payment  into  C.muI.     if  the  piiiintilV  claim^:  more  fhup  l-'c 

apparently  County  Court  Or.ler  XXlla.  applies  and  thedetVii.iM.il 

must  take  any  of  the  above  steps  at  least  ten  days  before  trial. 
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Where  in  any  action  of  libel  or  slander  the  defeniiant  relies  as  a 
defence  upon  the  fact  that  the  libel  or  slander  is  true,  he  must  in 
his  statement  set  forth  that  the  libel  or  slander  complained  of  is 
tiiie  in  substance  (County  Court  Order  X.  r.  l(i),  unless  he  has 
already  done  so  in  a  Dffence  delivered  in  the  High  Court.  Such 
sliiteuient  should  be  in  form  (i)  of  Precedent  No.  68.  Where  in 
Hiiy  action  of  libel  or  slander  the  defendant  does  not  rely  as  a  defence 
upon  the  fait  that  the  libel  or  slander  is  true,  but  relies  in  mitiga- 
tion of  damages  on  the  circumstances  under  which  the  libel  or 
slander  was  published,  or  the  character  of  the  plaintitt",  he  must  in 
his  statement  give  particulars  of  the  matters  relating  thereto  as  to 
whidi  he  intends  to  give  evidence.     (//».  r.  17.) 

lnterro<,'atories  may  be  administered  in  the  County  Court  by  leave 
(if  the  judge  or  registrar.  (County  Court  Order  XVI.  r.  1.)  Any 
oljjeclion  to  answer  nmst  be  taken  in  the  atlidavit  in  answer. 
Discovery  and  inspection  of  documents  may  also  be  obtained  as  in 
the  High  Court. 

If  either  party  desires  to  have  the  action  tried  by  a  jury,  he  must 
pnxeed  in  the  manner  indicated  by  sects.  101  and  102  of  the  County 
Courts  Act,  18HH,  and  County  tJourt  Order  XXII.  r.  1.  And  where 
no  demand  for  a  jury  has  been  so  made,  but  at  the  trial  both  parties 
desire  one,  the  judge  may  adjourn  the  trial  upon  terms  in  order  that 
iiotitf  for  a  jury  may  be  given.  (County  Court  Order  XXII.  r.  2.) 
It  is  gencriilly  desirable  to  have  a  jury  in  an  action  of  libel  or  slander. 

The  trial  takes  place  in  all  respects  as  in  an  ordinary  County  Court 
ciiiisi';  save  that  if  any  pleadings  were  delivered  in  the  action  in  the 
lli^li  Court  before  the  order  was  made  remitting  it  to  the  County 
<'ouit,  the  judge  must  not  disregard  them.  Thus,  if  a  plaintiff 
li;is  shaped  his  iiction  differently  on  his  Statenunit  of  Claim  and  on 
his  writ,  the  judge  nuist  look  rather  to  the  Statement  of  Claim  than 
to  the  writ.  {JdIiiisdh  v.  I'uliiin;  {  V.  V.  I».  'I'lH  ;  27  W.  H.  941; 
l.^iiv.  v.  Lin/r.  W.  N.  1877,  p.  I<t8.)  Care  should  be  taken  to  ask 
the  judge  before  delivering  judgment  to  make  a  note  of  any  point 
of  law  on  which  either  party  relies.  (A'//.i,/c.s  v.  Limpool  liin.'itm>>it 
('•:,  I  C.  1'.  D.  i'lr, ;  l>i,ri>i,iiit  v.  <  artnitijhi.  ."  C.  I".  D.  la'.t ;  28  W.  H. 
■"^:t;    12  L.   T.  2i»r);    Snimmn-  v.  r..»/.so«.  28  W.  1!.  tilt  I.) 

•liidgiiient  isentered  and  all  suhsecpient  proceedings  taken  as  in  an 
"idinary  County  Court  action.  Any  motion  for  a  new  trial  must  be 
iHiide  to  the  judge  in  the  County  Court  (County  Court  Order  XXXI.) ; 
any  iipp,..|il  must  be  had  in  .ipcordance  with  the  provisions  of  the 
Knles  of  the  Supreme  Court,  Order  LIX.  rr.  !»  ^18.  (County  Court 
•fider  XXXII.)    The  costs  will  follow  the  event  unless  the  judge  at 
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the  trial  make  any  order  to  the  contrary ;  he  has  full  power  to  make 
any  order  as  to  costs  which  he  "  shall  think  just."  (County  Courts 
Act,  IHHH,  8.  ll!l.)  In  taxing  the  costs  incurred  in  the  Hi^h  Court 
of  .luhtice,  previous  to  the  transmission  of  the  action  to  the  County 
Court,  the  registrar  must  tax  the  same  according  to  the  scale  of  cotsts 
in  use  in  the  High  Court ;  the  costs  subsequent  to  the  order  remit- 
ting the  action  will  be  taxed  according  to  the  scale  in  use  in  the 
County  Courts.  (County  Courts  Act,  1888.  s.  G6.)  The  High  Court 
has  no  jurisdiction  to  make  any  order  as  to  the  cost^  of  a  remitted 
action.  (M<>o,h,  v.  St.iaird,  L.  R.  6  Ex.  35  ;  40  L.  J.  Ex.  25 ;  lit 
W.  R.  1«1  ;  "23  L.  T.  4()5.) 
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O'her  Inferior  Court*. 

There  are  many  inferior  Courts  in  which  actions  of  libel  and 
slander  can  be  l.i  ought,  such  as  the  Mayor's  Court,  London,  the  Tol- 
zey  Court  of  Bristol,  the  Salford  Hundred  Court  of  Record,  the  Court 
of  Passage.  Liverpool,  \c.     As  to  the  jurisdiction  of  suili  Coiuis 
generally,  see  untf,  p.  (>0(>.     The  Mayor's  Court.  London,  has  juris- 
diction to  try  actions  of  libel  or  slander,  and  can  award  costs,  even 
though  the  verdict  be  for  less  than  5/.    (//.(//  v.   /.a h/m/ .(/./(,  |  iHim] 
1  Q.'r.  51;<;  ti7  L.  .1.  Q.  B.  372  ;  78  L.  T.  243.)      The  Salf..r(l 
Huiulred  Court  has  jiower  to  hear  all  cases  of    libel   or   slander 
arising  within  the  jurisdiction  of  the  Court,  provided  the  dania^'es 
claimed  do  not  exceed  50/.     If  they  exceed  50/.,  it  appears  that  the 
Court  has  no  jurisdiction,  even  by  consent.     (1>  &  10  Vict.  c.  cxwi. ; 
Farrow  v.  //«.-/».,  3  H.  \-  C.  101  ;  33  L.  .1.  Ex.  258.)     The  co^tsnill 
follow  the  event,  both  in  the  Salford  Hundred  Court  {Tiinar  v. 
llr,,laii<l.  I  C.  r.  1).  4:t2  :  48  L.  .1.  C.  P.  535  :  41  L.  T.  55ti).  aii.l  in 
the  Liverpool  Court  of  Passage  (Kiiiii  ami  uiiothn-  v.  HuwLe^if'ith.  i 
Q.  li.  1).  :t71  :  48  L.  .1.  g.  H.  484  ;  27  W.  R.  »560  ;  41  L.  T.  411  i.aii.l 
indeed  wherever  the  case  is  tried  by  a  jury  ;  subject,  however,  tutiif 
power  reserved  to  a  judge  by  Order  LXV.  r.  1,  to  deprive  a  successful 
plaintilV  of  his  costs  on  good  cause  shown. 

I  luler  clause  12  of  the  schedule  to  the  borough  and  Local  Coinls 
of  Uec.inl  Act,  1H72  (which  was  applied  to  the  Mayor's  Court  liv 
Order  in  Council),  if  an  action  be  commenced  in  an  inferior  Coiiit  tlie 
juilge  of  a  sujierior  Court  may  at  any  time  before  judgment  onler 
tiie  action  to  be  removed  into  the  superior  Court  if  he  be  satistied 
that  it  is  more  lit   to  b»;  tried  there,     (liuiil.ii  v.  Uiilit,i<jiu<-i'h  ■(-'/ 


,n,olh,r.  118113]  1  Q.  R.  442  :  02  L.  J.  Q.  R.  239 
(if*  L.  T.  477.) 
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Inferior  Courts. 

Manitoba. — County  Courts  in  Manitol)a  liave  no  jurisdiction  in 
actions  for  libeTor  slander.    R.S.M.  1902,  c.  38,  sec.  61  (/). 

iVot'o  Scotia. — The  jurisdiction  of  County  Courts  in  libel  and 
slander  and  personal  actions  generally  is  limited  to  cases  where  the 
damages  claimed  do  not  exceed  $400.    R.S.N.S.  1900,  c.  156,  sec.  29. 

Ontario. — Division  Courts  in  Ontario  have  no  jurisdiction  in 
actions  for  libel  or  slander.    10  Edw.  VII.  (Out.)  c.  32,  sec.  61. 

County  and  District  Courts  in  Ontario  have  no  jurisdiction  in 
actions  for  libel,  but  may  entertain  a  slander  action  where  the  sum 
ilaimed  does  not  exceed  $500.  Statute  10  Edw.  VII.  (Ont.)  e.  30. 
see.  22. 

Quebec. — Commissioner's  Courts  in  Quebec  have  no  jurisdiction 
in  suits  for  slander.    Sec.  60  Code  of  Civil  Procedure. 
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PART    TIT. 

PRACTICE  AND  EVIDENCE  IN  CRIMINAI* 

CASES. 


CHAPTER  XXVIII. 


PnoCEEDINOS    BY    WAY   OK    INDICTMENT. 

PieUminarji  Application  to  the  Judtje  at  Chamhens. 

Hy  sect.  8  of  the  Law  of  Libel  Amendment  Act,  1888,  no 
criminal  prosecution  can  he  commenced  "  against  any  proprietor, 
publisher,  editor,  or  any  person  responsible  for  the  publication  of  a 
newspaper,  for  any  libel  published  therein,  without  the  order  of  a 
jiidRe  lit  Chambers  being  first  had  and  obtained."  This  section  does 
not  apply  to  any  criminal  information,  whether  cr  <i//iVi«  or  other- 
wise. {YatrH  V.  27/,'  Quia,,  14  Q.  B.  D.  <>48  :  54  L.  J.  Q.  B.  258  ; 
3:t  W.  K.  48-2 :  5-2  h.  T.  305  ;  45*  J.  P.  436  ;  15  Ccx,  C.  C.  686.)  The 
application  to  the  judye  at  Chambers  for  an  order  under  this  sectiL.i 
umst  be  made  "on  notice  to  the  person  accused,  who  .shall  have  an 
opportunity  of  being  heard  against  such  application."  The  intending 
prosecutor  generally  files  affidavits,  verifyinj;  a  copy  of  the  libel, 
pioving  its  publication  by  the  intended  defendant,  swearing  to  the 
fiilsity  of  the  imputation  made,  uiul  also  showing  reasons  why  it  is 
necessary  to  have  recourse  to  ei  linal  proceedings,  e.ij.,  that  the 
intended  defendant  is  insolve  I  cannot  pay  damages.     The 

learned  judge  will  not  order  a  cution  if  he  considers  that  a 

civil  action  will  meet  all  the  requ,  oments  ef  the  case,  riio  person 
whom  it  is  proposed  to  pio«ecute  must  be  named  in  the  order ;  he 
must  not  be  merely  referred  to  in  general  terms  as  "  the  eu.."r  "  or 
"the  publisher"  of  a  certain  paper,  (li.  v.  Allium,  JmUt  and 
"thns,  37  W.  R.  143  ;  59  L.  T.  933  ;  53  J.  P.  215  ;  16  Cox,  C.  C.  559.) 
No  appeal  can  be  brought  from  the  decision  of  a  judge  at  Chambers 
under  this  section,  allowing  a  criminal  prosecution  to  be  commenced. 
( Ex  puite  Pulbrook,  [1892]  1  Q.  B.  86  ;  61  I-.  J.  M.  C.  91 :  40  W.  R. 
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175  ;  66  L.  T.  159 ;  56  J.  P.  293 ;  17  Cox,  C.  ('.  t  I.)  And  it  would 
seem  to  follow  from  the  jiulginents  in  this  case  that  no  ap|)eal  would 
lie  in  the  converse  case  also,  where  leave  t..  prosecute  has  l)een 
refused.  (See  also  a  decision  under  the  former  Act,  Kx  parti-  Hiihftt, 
Ilmi.r  ,(■  S<>„.  47  J.  P.  724  ;  15  Cox,  C.  C.  166.) 

It  is  only  where  the  lihel  has  appeared  in  a  newspaper  that  any 
application  need  be  made  under  this  se-'tion.  Nor  does  the  section 
apply  where  criminal  proceedings  are  .  out  to  he  taken  against  the 
actual  author  of  the  lihel,  even  though  the  words  which  he  wrote  be 
afterwards  printed  in  a  newspaper,  unless  the  author  he  the  pro 
prietor,  publisher,  editor,  or  othe.  person  responsible  for  the 
publication  of  a  newspaper.  It  is  submitted  that  the  printer  is 
included  in  this  phrase,  but  not  the  writer  and  composer  of  the 
libel,  even  though  he  be  a  reporter  on  the  jtaff  of  the  paper. 

I'nK-iiiliiiijs  hr/inr  Mtujibtrtilm. 
By  sect.  0  of  the  Newspaper  Lil>el  and  Hegistration  Act,  1H81. 
"  every  libel  or  alleged  libel  "  is  included  in  the  Vexatious  Indictments 
Act  (22  X-  23  Viet.  c.  17)  :  and  this  section  applies  to  all  iibels, 
whether  published  in  a  newspaper  or  not.  Hence,  in  every  criniiiml 
proceeding  for  lib'  1  the  accused  must  be  summoned  before  a  police 
or  stipendiary  magistrate,  or  before  two  justices  of  the  peace.  Th.' 
magistrate  may,  indeed,  if  he  think  lit,  on  good  cause  shown  ami 
information  sworn,  issue  a  warrant  for  his  apprehension  in  the  first 
instanci  without  any  previous  sunnnons  (/{////  v.  Cmiunt,  1  Brod.  A 
B.  .')4H:  4  Moore,  195  :  (iow,  H4  ;  11  A  12  Vict.  c.  42,  ss.  I,  H) ;  but 
such  a  step  will  seldom  bo  taken  on  a  charge  of  libel.  If  the  acciiscil 
does  not  appear  in  answer  to  the  summons,  the  magistrate  may,  on 
proof  of  due  service,  go  into  the  case  in  bis  absence,  but  be  niori' 
usually  issues  a  warrant  for  bis  Hi)prehension.  (11  \-  12  Vict.  c.  IJ. 
ss.  1,  9.) 

When  the  accused  comes  before  the  magistrate  the  prosecutor  lui- 
merely  to  prove  publication,  unless  it  is  not  clear  that  the  libel  refi  r- 
to  the  prosecutor,  in  which  case  it  may  be  necessary  to  cull  soiiiciin.- 
ac(piainted  with  the  circumstances  to  state  that  on  reading  the  111"  1 
he  understood  it  to  refer  to  the  prosecutor.  The  magistrate  niii~i 
decide  for  himself  whether  the  written  matter  before  him  is  in  liiw 
capable  of  being  a  libel.  Unless  it  is  clearly  no  libel,  he  will,  iiftn 
proof  of  publication  by  the  defendant,  or  some  agent  or  servant  mi 
his  behalf  (see  «(//<,  pp.  5H3 — .OHD),  commit  the  defendant  for  iiiiii. 
He  may  not  adjourn  the  case  merely  because  civil  proceedings  are 
pending  ijitween  other  parties  for  a  similar  lib-dl.    (I{.  v.  Kcan^  iind 
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„thn-K,  62  L.  T.  570 :  «  Times  L.  R.  248.)  But,  l)efore  the  defen.lant 
is  couunitted  for  trial,  ho  must  be  auked  whether  he  deHires  to  ruii 
any  witnesses.  (30  &  31  Vict.  e.  S.'i,  s.  !J,  Hiissell  Gurney's  Act.) 
Tlie  defendant  may  then  call  witnesses  to  prove  that  he  did  not 
publish  the  libel,  that  it  does  not  refer  to  ]ir<ist'culor,  that  il  is  on 
the  face  of  it  a  fair  and  Imnii  liih'  comment  on  certain  well-known  or 
admitted  facts  of  public  interest,  \c. 

I'lKin  tlui  hearing  of  a  charge  against  a  proprietor,  publislu'r,  or 
editor,  or  any  person  responsible  for  the  publication  of  a  newspajier, 
for  a  lil)el  published  therein,  a  diflferent  jirocedure  may  Ihs  adopted. 
The  Court  may,  by  virtue  of  sect.  I  of  the  Newspaper  Libel  and 
Hcgistration  Act,  IHHl,  "receive  evidence  as  to  the  publication 
being  for  the  |»ublic  benefit,  and  as  to  the  nuilters  charged  in  the 
liijel  being  true,  and  as  to  the  report  l>eing  fai;  and  accurate  and 
jiublislied  without  malice,  and  as  to  any  matter  which  under  this  or 
any  other  .\ct  or  otherwise  might  be  given  in  evidence  by  way  of 
defence  by  the  person  charged  on  liis  trial  or  indictment :  and  the 
Court,  if  of  opinion  after  hearing  such  evidence  that  there  is  a 
strong  or  probable  presumption  that  the  jury  on  the  trial  would 
iiciiiiit  the  person  churged,  may  dismiss  the  case."  This  section 
only  applies  to  the  proprietor,  publisher,  editoi',  and  possibly  the 
printer  of  a  newspaper :  hence,  the  actual  composer  ut  every  libel, 
and  all  persons  concerned  in  the  publication  of  uny  libel  which  has 
not  appeared  in  a  newspa|(er,  are  still  bound  by  the  former  procedui  e. 
Moreover,  tha  section  only  enables  a  magistrate  to  receive  and 
record  such  evidence  as  would  be  admissible,  if  proper  pleas  be  tiled, 
on  the  trial  of  an  indictment  for  the  same  libel.  It  does  not  nuike 
evidence  admissible  to  prove  the  truth  of  a  liliisphouious,  obscene, 
111-  seditious  libel.  Thus,  upon  an  application  to  a  magistrate  to 
commit  the  proprietor  of  a  newspaper  for  trial  for  a  seditious  liliel, 
tiie  defendant  cannot  give  evidence  either  of  the  truth  of  the  libel, 
or  that  its  publication  was  for  the  public  benetit.  ( Kr  paiti  (I'livim, 
\-l  L.  H.  Ir.  -ilt;  l.T  Cox,  C.  C.  IHO.) 

When  the  case  does  not  come  within  this  section,  the  accused 
nifiy  not  give  any  evidence  before  the  magistrate  of  the  truth  of  the 
matters  charged  in  the  libel,  unless  the  information  charges  him 
with  an  ortence  under  sect.  4  of  Lord  Campbell's  .\ct.  "  The  duty 
and  province  of  the  magistrate  before  whom  a  person  is  brought, 
with  a  view  to  his  being  committed  for  trial  or  held  to  bail,  is  to 
'letermine,  on  hearing  tlie  evidence  for  the  prosecution  and  that 
for  the  defence,  if  there  be  any,  whether  the  case  is  one  in  which 
the  accused  ought;  to  be  put  upon  his  trial.     It  is  no  part  of  his 
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provincfi  to  try  the  case.  That  l)ein«  ho,  in  my  opinion,  nnleh.s 
I  herb  it)  some  further  Htatutory  duty  inipotie)!  on  thti  umgiHtnttc,  thti 
evidence  Jiefore  him  must  be  confined  to  the  <|ucstion  wJxether  tin 
case  w  Hui-h  a»  ouf^ht  to  t)e  sent  for  triiU,  and  if  he  exeeodH  the 
liniitH  of  that  inquiry,  he  tranHcends  the  l>ound8  of  hiH  juriHdictioii. 
This  ciiKe  was  one  of  a  charge  of  lihel,  and  t)ie  tnii;;ihtrHte  had  to 
iniiuire,  first,  whether  the  matter  complained  of  was  liltellous,  and, 
secondly,  wliether  the  puhlication  of  it  was  hroURht  home  to  llio 
accused,  so  far  as  that  there  ought  to  he  a  committal.  Inde- 
pendently of  statute,  the  magistrate  could  not  receive  evidence  of 
the  truth  of  the  libel.  The  (piestion  then  arises  whether  Ldnl 
{"ampl)eirs  Act  enaldes  him  to  do  so.  In  my  opiiiioti  it  does  nm, 
bec.tuse  by  the  provisions  of  the  Act  the  defence  fouiuled  uihmi  lln 
truth  of  the  lil)el  does  not  arise  at  that  stage,  and  cannot  be  put 
forward  l)efore  the  magistrate.  Suppose  the  defendant  had  suc- 
ceeded fully  and  entirely  in  showing  the  truth  of  the  lilnd.  What 
then  would  have  been  the  duty  of  the  magistrate  ".'  lie  would 
nevertheless  have  l)een  bound  to  send  the  case  for  trial,  because  l.y 
the  statute  the  truth  of  the  libel  does  not  constitute  a  defence  mini 
the  statutory  conditions  are  complied  with,  and  they  cannot  In 
coni|ilied  with  at  that  stage  of  the  inquiry."  (I'er  Cockbuiii,  CI., 
in  11.  v.  .Sic  UoIh'iI  Canlfii  {LiiImiih-Iiiti'ii  ('(ihi),  5  (^).  1i.  1).  (>,  7  ;  !'.• 
L.  .1.  M.  ('.  1 :  -28  \V.  R.  133  ;  Jl  L.  T.  501 ;  1 J  lox.  ('.  V.  :i.-.:'.i 
And  this  decision  was  followed  in  7»'.  v.  l-'luinrit  (U  .1.  1".  :i77). 
there  the  defence  was  that  the  libel  was  a  fair  criticism  on  a  puliiii 
entertainment,  and  the  magistrate  excluded  evidence  of  the  fai  i~ 
commented  on,  and  disallowed  all  cross-examination  thereon;  aii'l 
it  was  held  that  he  was  right  in  so  doing.  Hut  when  tliedefemiaiit 
is  charged  before  the  magistrate  with  an  ofi"ence  under  the  Itli  sect  inn 
of  Lord  Canipbeirs  Act,  that  is,  with  maliciously  publisliin'4  ii 
defamatory  libel  hiioirinii  tlir  sunn-  lo  In  I'alsr,  then  it  is  open  to  liic 
defendant  to  call  evidence  of  the  truth  of  tb«!  libel,  so  as,  if  possilili . 
to  reduce  the  charge  to  the  minor  otTeiice.  {Ex  jutii'  Ellisn'  n  unit 
reported),  approved  by  FiUsh.J.,  iu  li.  v.Ciiiiliii,  .I  ().  It.  1).  11,  li.) 

The  defendant  may  himself  in  every  case  nuikc;  a  statement  iMtdrc 
the  magistrate.  And  by  sect.  0  of  the  Ijaw  of  Libel  AmeiKlini  nl 
Act,  IHHH,  and  again  by  the  Criminal  Evidence  Act,  IH'.'k.  ilir 
defendant  and  his  or  her  wife  or  husband  may  go  into  the  box  and 
give  evidence.  This  right  is  especially  valuable  where  the  defemiaiil 
himself  has  seen  or  heard  something  justifying  the  libel. 

Cases  of  libel  were  never  disposed  of  summarily  by  the  nin;^isuatc 
or  justices  in  Petty  Sessions.     It  is  true  that  there  is  authority  fui' 
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holilinf);  that  in  some  cases  of  libel,  if  there  is  any  danger  nf  a 
breach  nf  the  pence,  tlie  justices  bnvu  the  (mwer  to  iteniitii<l  sureties 
of  Kooil  Itehaviour  from  the  iilieiler,  insteiul  of  conunittiti^  bim  for 
trial ;  and  may  tbemselves,  in  default  of  Huch  Huretit^s,  coiiimit  him 
to  Raol.  {H<i!/I»,k  V.  Si„iikY,  1  v..  ,Vr  K  J71 ;  21  \j.  J.  M.  ('.  f.7  ;  l»i 
,1.  i\  ;H)H,  :15!»;  17  J.  1*.  'H'fl,  overruling  the  ili<tiuii  of  Loi.i  Cumdeii 
ill  li.  V.  IIV/Aix,  2  Wils.  HiO;  and  see  1{.  v.  Siiiiiiiurs,  1  I.ev.  1:»J», 
and  It.  V.  ShiKhlmnih,  1  Wils.  2!*.)  Huch  {wwer,  if  any,  was  never 
fxerciswl ;  it  was  regarded  an  a  violation  of  the  iirinciplt'  of  Fox's 
Libel  Act,  that  libel  or  no  libel  is  a  <|iiestion  for  the  jury.  Ibit  now, 
iiv  sect.  5  of  the  Newspaiier  Libel  and  Hc^istration  .Vet,  1H81,  "  If  a 
Court  of  siinimarv  jurisdiction  uiion  the  hearing  of  a  charge  against 
a  proprietor,  publisher,  editor,  or  any  person  resj)onsil)]i!  for  the 
publication  of  a  newspaper  for  a  libel  published  thorfin  is  of  i.j)inion 
that  thouf^li  the  person  chttr<;ed  is  shown  to  have  been  Kuilty  llie 
liliel  was  of  a  trivial  character,  and  that  the  offence  may  be  aileipn-U'ly 
piiiiislied  by  virtue  of  the  powers  of  this  section,  the  Ciuirt  shall 
cause  the  charge  to  be  reduced  into  writing  and  rea<l  to  the  person 
ili,irt!ed,and  then  address  a  question  to  bim  to  the  following,' effect  : 
'  I)o  you  desire  to  be  tried  by  a  jury,  or  do  you  consent  to  tlu?  case 
liLiiis  dealt  with  summarily?'  and,  if  such  person  assents  to  the 
lase  lieiii}^  dealt  with  summarily,  the  Court  may  summarily  convict 
liiiii  and  adjudge  bim  to  pay  a  tine  not  excctding  lifly  pounds. 
Sect.  27  of  the  Summary  Jurisdiction  Act,  1H7!»,  shall,  so  far  as  is 
consistent  with  the  tenor  thereof,  apply  to  every  such  proceeilini,'." 
liiit  this  [irocedure  can  only  be  adopted  where  the  (Iffeiuhiiit  is  the 
proprietor,  publisher,  editor,  or  perhaps  the  printer  of  a  newspaper 
witliin  tlie  meaning  of  the  Act.  The  writer  of  ihti  libel  must  be 
c-iiiiiniitted  for  trial  in  the  usual  way. 

If  tlie  iiiagiBtrate  decide  to  dismiss  the  case,  the  prost'culor  may 
>till.  under  sect.  2  of  the  Vexatious  Indictments  \cl  (22  \-  2:!  Vict, 
r.  17),  which,  by  sect,  ti  of  the  Act  of  IHHl,  is  made  applicalile  to 
((,))/  libel,  retjuire  the  magistrate  to  bind  him  over  to  prosecute  and 
the  magistrate  thereupon  must  take  the  prosecutor's  recognisance 
ami  forward  the  dejiositions  to  the  Court  in  which  the  indictment 
will  be  preferred.  But  in  that  case  the  prosecutor,  if  unsuccessful, 
will  have  to  pay  all  the  defendant's  costs.  (Kee  30  it  :tl  Vict.  c.  :)5, 
s.  2.) 

If  the  magistrate  decide  to  send  the  case  for  trial,  the  defendant 
IS  iiititied  to  be  bailed.  Reasonable,  but  not  excessive,  bail  should 
be  demanded,  and  it  is  for  the  justices  to  determine  whether 
tile  sureties  offered  are  sufficient.      If    no   sufficient  bail  can    bo 
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found,  the  nccuHed  muit  \\t)  cornmittoil  to  prison  ;  but  if  Hiiffiiient 
Hurelieit  come  forwunl  the  niuKiHtruleti  bnve  nu  diHcretion  but  tu 
allow  Ibe  defemlant  to  iio  at  lai'Ku  on  bail. 

In  ibe  case  of  an  obacenu  lil>ei  tbe  prinoner  may  be  committt  il 
for  trial  to  the  Quarter  SeMwions:  in  evury  other  ease  be  iiiuhI  lie 
Kent  to  tlie  AHHi/.es  or  Central  CViminai  ('ourt.  ('>  .V  <>  Vii-t.  i-.  :is. 
H.  1.)  Ah  to  Ireland,  see  In  n-  Atimliimij, '.»  Cox.  C.  C.  M'l.  Hy  tli. 
.)rdinary  practice,  wbich  lias  l)oen  approved  in  tlui  ConrtH,  tiii 
incriniinatinR  document  is  put  before  the  mayistrates  and  is  annexe  ij 
to  tbe  dei^bit^ons,  and  forms  part  of  tbeni.  It  is  then  in  tbe  let,'iil 
custody  of  tbe  maRistrates'  clerk  and  in  sent  by  biin  to  the  clerk  if 
assize  or  clerk  of  tbe  peace,  in  whoso  custody  it  remains.  It  i> 
then  at  tbe  disirowil  of  tbe  judRe  and  may  bo  seen  by  the  RrMii.l 
jury  and  counsel.  Annexed  to  tbe  bill  of  indictment  are  parliculniN 
showing;  what  part  of  the  incriminalinR  uocument  are  rolietl  ii|ioii 
as  being  obscene  libels.  {It.  v.  tiitinuU»iiih,  |li»Ot>l  1  K.  H.  'J"!  ; 
To  L.  .T.  K.  B.  77 :  r,4  W.  R.  147  ;  1)4  L.  T.  111.) 

.\h  to  the  powers  of  magistrates,  \c.,  in  the  case  of  (d)scene  books 
and  prints,  see  untr,  p.  ,507.  In  tbe  case  of  a  seditious  liliel  tliiie  i. 
no  power  to  issue  a  search  warrant  to  seize  the  .vutbor's  jkii"  r>. 
(/..a.//'H  Ctix',  11  St.  Tr.  807  ;  !!•  Howell's  St.  Tr.  lOd-i  :  /■./'/'/,  v 
Oiiiiw,l,m  tiinl  ntlin-H,  11  St.  Tr.  «17  :   IK  liowelfs  St.  Tr.  lo^l'.i 

Iiitliftmi  III. 

Counsel  should  next  be  instructed  to  draft  the  indictment,  ilii^ 
reipiires  cart,  us  the  old  rules  of  pleading  apply  in  ill  ilnir 
utriitness.  The  words  must  be  set  out  iiihutiiii,  however  j^nat 
tiieir  length,  (iiriiilliiiuih  mnl  Ihsmil  v.  Tin-  (^tiO'ii.  H  (,).  I'..  I>. 
♦i07:  IS  L.  .1.  M.  C.  T) :  2ti  \V.  H.  410;  :<H  L.  T.  llH.i  Ah> 
material  variation  between  the  words  as  laid  in  tin?  iiiiiitiiiu  ni 
and  tbe  words  jjroved  at  tbe  trial  will  still  be  fatal,  in  >|i!i  nt 
the   powers   of   amendment   given    by  the  14  \    l.">   \iit.  c    UN'. 

B.  1.     (See  III  /■-•  ('/•<'»•<■,  ;}   Cox.  C.  L.  I'iH  :  /.'.  v.  l-'iiss,ll,  ,!  (  h\. 

C.  C.  201.)  In  the  one  case,  however,  of  an  ob.scene  iibel,  il  i-  n" 
longer  necc-^sary  to  set  out  in  tbe  indictment  the  obscene  (a^s  i;;*^ 
in  full.  It  is  "  suflioient  to  deposit  the  book,  newspaper,  or  "tlicr 
documents  containing  tlie  alleged  libel  with  tbe  indictment  oi  othei 
judicial  proceeding,  together  with  particulars  showing  pini-'  1\. 
by  reference  to  pages,  columns,  a!ul  lines,  in  what  part  of  tlie  IhhI,. 
newspaper,  or  other  document  tbe  alleged  libel  is  to  hi'  limiici. 
and  such  particulars  shall  be  deemed  to  form  part  of  tbe  nrnnl. 
(Law   of   Libel    Amendment    Act,    1888,   s.   7.)     The  decisir.n  in 
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llnullamih  ,in<l  B.„„iit  v.  Th,  tjii^.ii  in  ho  far  overruled.  It  is 
iiiifortiiimto  that  the  nection  does  not  extend  to  blasphemoua  as 
Will  iiH  to  obBcenti  lilx-lti. 

if  the  words  are  in  ii  foreign  language,  tliey  niUHt  be  tiet  out  in  the 
oiij,'iiiul,  luid  II  correct  tranHlation  added.  {Xrtiobio  v.  AuhU, 
(5  T.  15.  1(5-2 ;  /,'.  V.  a.,l,Ut.i„,S  llro^l.  Jk  B. '201  ;  7  Moore.  1-  10 
I'rite.  HH;  |{.  \-  J{.  C.  ('.  178.)  The  indictment  n-ust  expressly 
ciiiirRe  the  defendant  with  "puliIishinR" ;  as  merely  writing  i 
"rt  no  crime.  (/.'.  v.  n„r.l.tt,  4  B.  A  A1<1.  95.)  It  must  also 
.l.cliin>  that  the  libel  was  written  and  publi.>ihed  " of  and  concern- 
ing  the  j.ros.H'utor.'"  The  omission  of  those  words  was  held  fatal 
in  l{.  V.  Mu,s,l,',i,  1  .M.  &  S.  161;  Uu8s.  on  Crimes,  7th  ed.  lO-iW;  and 
ill  /.'.  V.  Snihi,  1-2 .).  V\  53»i.  But  if  it  sufficiently  appears  from  otiier 
all.  .;iitions  in  the  indictment  to  whom  the  libel  refers,  it  will  be 
li.'l.l  Kood.  {ti,,v<>if/  V.  TIf  (jiu',,1,  15  Q.  B.  957;  15  Jur.  74  ; 
5  Cox,  C.  C.  •2I7.>  The  indictment  must  also  aver  all  facts  neces- 
sary to  explain  the  meaning  of  the  lil«-I  and  to  connect  it  with  the 
pei-s.  M  defamed:  for  sect.  61,  of  the  Common  Law  I'rocedure  Act, 
IH.V2.  iijjplies  only  to  pl.adings  in  civil  cases,  so  thiit  in  an  iiidict- 
111.  lit  ,111  innuendo  still  requires  a  prefatory  averment  to  support  it. 
ibnc  ilu'if  is  still  considerable  teclinicality  in  criminal  pleading; 
altli.HiHli  modern  judges  will  never  b.-  .juite  so  strict  as  their  prede- 
ios>oi.s.  (See((l/^,  pp.  136,  13tt.)  The  innuendo  can  only  explain 
iiu.l  p.,iiit  the  ilefamatoiy  meaning  of  the  words  ;  it  must  not  iiitro- 
<liKv  ii.w  matter.  The  judgment  of  I)e  Grey,  C.J.,  in  It.  v.  lion,.' 
(  1777)  C.wp.  6H-2:  11  St.  Tr.  '264;  *20  How.  St.  Tr.  651),  "has 
iiiiiv.ij.ully  been  considered  the  best  and  most  perfect  exposition  of 
til.'  law  on  this  subject."  d'er  Abbott,  C.J.,  in  11.  v.  liiinlett,  4 
15.  ^  Al.l.  316.)  I'lxtrinsic  facts  must  be  averred  where  without 
Muli  avtirmeuts,  the  libel  would  appear  innocent  or  unmeaning. 
(/.'.  V.  ).(^.^■,  1-2  Cox,  C.  C. '233.)  But  where  the  writing  on  the 
face  .)f  it  imports  a  libel,  no  innuendo  is  necessary,  nor  aiiv  intro- 
'lii.ton-  averments.  ^/,'.  v.  Tutchin,  (1704)  14  How.  St.  Tr.  lOlt".  ; 
•■-  St.  Tr.  527;  2  Lord  Bayni.  1061;  1  Salk.  50:  6  Mod.  268; 
Holt,  4-24.)  See  further  as  to  the  otHce  of  the  iiinuen.lo,  aiitr. 
p.  115. 

In  1652,  liolle,  C..I.,  laid  it  down  that  "in  an  indictment  a  thing 
luu.st  be  expressed  to  be  done /also  it  ,iiulitiosi\  because  that  is  the 
usual  form."  {A,,,,,,.,  Style,  392.)  But  in  U.  v.  Biirk.-,  {7  T.  I!,  n, 
llie  Couit  of  King's  Bench  decided  that  in  an  information,  at  all 
eveut.s  it  is  unnecessary  to  allege  that  the  libellous  matter  is  false. 
An.i  the  Court  for  Crown  Cases  l{e.served  has  decided  that  if  an 
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i.ulUtment  un-l.-r  sr.-t.  r>  of  Lord  ('an.,.l«>irK  Act  charRoH  tl,o 
aeK.,ulu,.t«ill.  ».«vi..K  ,.nl.li«h...l  ali»H.»  "  unlawfully.-  the  onimsion 
of  tin-  w..r.l  "  uialii-ioUHlv  "  in  imu.ateriul.  (/.'.  v.  Mxn.ln,,.  \  \hx,\ 
I  g  H.  7r,s :  .11  L.  J.  Nl.  C  i:»H:  i:«  W-  »<•  ^'•••'•'  •  ''^  '-  ''•  ='**" 
Still  ilisuUav8mi(..r  lo  av.r  tluit  tl.o  .l..f..n.livi.t  j-uUIi^IumI  iI,h 
liUaioUHWonl«"'-f,ilH,.lyai.a.n.ilicioUHl.v:"  if  f-.r  no  olh.r  na.nu. 

"  Iweuuse  lliat  is  the  usual  form." 

In  Mo.nti  few  cam-m  it  'w  noc»msiiry  to  av.T  a  n|H'eial  int.Mil.      1  Im,. 
Ahhott.  J.,  held  in  A',  v.  IIV,,...,  Vi  Htuik.  'iL-iUhal  vvluir  .i  l.tt,, 
is  H.'nt  (lirfct  to  th.-  i.rosecuinr.  and  puhliHlud  to  no  on..  .Im.  .  ;..i 
intt'ntion  to  i.rovoko  thr  |.r.-..culoi- and  to  fscit.^  him  to  a  hnsul, 
of  the  peace  mu.-st  h.'  alh^g.-.l.  and  that  ai.  alUpition  that  it  was  m.iI 
with  intent  to  injur..,  i.reju.li.!...  ami  a^Kriev.;  him  in  hiM  ,)r..i.   -i  .i. 
and  ri'iM.tation  lould  noi.  in  siu-h  a  nwe.  l..i  Hupixnt'd.     li'H  Hu- 
Uecor.i.r  of  London  hel.l  ihti  .■ontniry  in  /.'.  v.  lim-kr  i7  Ca,  (    (  . 
•251);  and  in  /.'.  v.  rri,;.  triod  at  the   Swansea  Assiws  on  Aii-nst 
sith.'lMHl,  niit;«allay.    L.J..    after   consuliint,'    I'olloc-k,  li..  d.ri.li.l 
that  the  averment  of  an  inl.-ntion  lo  jacvoke  the  i.rosecul.M  t,.  u 
breach  of  th.'  peaee  was  not  ."ssential.  the  indielim'Mt  eiidm-  as 
usual  with  the  words  "  aj^ainst  the  peaee  oldur  lady  th.- <  tin.  n. 
Still,  it  will  always  he  safer  to  insert  th.'  wor.lH  which  Ahhoii.  .1.. 
thouRht  necessary.     Where  a  letter  cntainii.';  a  lihel  on  a  i.,;mi..,l 
man  is  sent  to  his  wif.-.  "  it  ouula  lo  h.-  ull.^K.'.l  as  s.nt  with  muiit 
to  disturb  the  domestic  harmony  of  th.-  parti-s."     Vl  SlaiL-2l.>: 
see  also  /.'.  y.  /.'."«./'/.  '2  Hurr.  HHO.)     So  in  the  ease  .d  ,.  hh.l  on  «. 
IH-rson  .lee.'ase.l,  an  intent  shool  1  l-  -H.-Hed  Ir.  l.rin-  cnnl. miH  i.i.d 
scandal  on  his  familv  and  relations,  au.l  so  provoke  Hi.  ni  t..  u  In-  kIi 
of  the  l«'a.'....     (/.'.  'v.   Tnpham,  I  T.  \\.  l-'f.,  ".I..^.   Ii^7  ;  Im  m^^ 
see  Jl.  V.  /•.'"""■,  tlHH")  :i  linu^H  L.  It.  3W. ;  ami   ri-.v.-.l.iit    No.  ,h, 
;«.»/,  p.  H(U.) 

An  information  for  seditious  lih.-l  is  not   had  lacaiis.' llir  wi'i.l- 

■' seditious"  and  -  se.litiously  "  ar.'  n..t  used,  il  it  el.'arlv  a|t«ir 
on  the  face  ..f  th.'  inloimatioii  that  th.-  piililicalion  was  iiia.l.'  «uli 
se.liti.ni8  ml.-nt.  ( /.'.  v.  .U-//»..//..  |  I'.Ml  j  -i  .  II  r,i\\>.)  MhI  th. 
same  rule  would  no  .louht  he  held  to  apply  lo  an  iii.lirtuM  Ml. 
Where  an  indiclm.i.t  all.'-.-s  that  a  .lefei.daiit  "  unlawful!}  pul' 
lishe.l  an  "  ohsc.ne  "  lih.'l.  it  is  not  nee.'ssary  ilhou-h  il  i«  ~  den  W 
allege  that  he  .li.l  so  to  th.'  corrujition  of  i.uhli.'  nini.il-.  i/.'v. 
li„nu,l.-iHh.\m»\\  1  K.  li.  -iOl  :  7.^  i..  .1.  K.  M.77-.  --.  I  W.  IML: 

Hi  L.  T.  ill.) 

There    is    no   .dijeetion    to   joininj,'   several    (•..nuts,   .  i.li  i 'i  -' 
separate  liUl,  in  the  sum.-  in.iiclmenl  [\m  Lonl  i;ileiil»iioiigli. "' 
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n.  V.  Jo,u$,  2  Camp.  182);  and  the  Rraiid  jury  may  of  course 
i«nore  one  count,  and  find  a  true  bill  on  any  other.  Or  a  count  for 
liliel  may  lie  joined  in  thi'  Hanu)  imlictnient  with  a  count  for 
any  other  miHdenieaiiour,  though  thin  will  not  he  found  convj-nitint 
in  practice,  as  the  ju'Ige  may  call  on  the  pro8eeutor  to  elect  on 
which  he  will  proceed  (It.  v.  Miirpin/,  H  {'.  X-  p.  2!»7) ;  iil though  ho 
will  not  do  HO  where  the  (ounts  are  all  for  lihel,  and  for  HIkiIm 
apixarinK  at  different  dateH  in  the  same  jieriodical.  (If.  Cox,  ('.  C. 
±10.)  hut  counts  may  not  ho  added  for  any  liltels  in  resiH-ct  of 
which  the  prisoner  waH  not  cominitteil  for  trial,  unless  the  exprcBS 
leave  of  the  judge  be  obtained  under  !J0  A  .SI  Vict.  c.  '.)',,  a.  1, 
liefore  the  hill  is  presented  to  the  grand  jury.  The  ohtainiuf,'  of 
such  leave  is  not  a  mere  formality,  hut  must  conform  to  the  spirit 
and  intention  of  that  Act  ami  the  additional  counts  will  ho  i)nushe.l, 
if  leave  was  granted  on  iitlitient  materials.  {It.  pi„H.  Ti/hr  v. 
liimlliiiiyh  mill  i>lli,r*,ni  \,'.  IJ.  22!l  :  17  L.  T.  477  ;  47  .].  \>.  71  ; 
I.'.  Cox,  C.  C.  1,')«;.>  And  now  since  the  Newspaper  liilwl  and 
liegistration  Act,  IMHl,  a.  (!,  it  is  no  longer  in  the  jKiwer  of  the 
prosecutor,  when  the  magistrate  has  only  committed  the  defendant 
under  sect.  5  for  the  common  law  offence,  to  ivid  a  count  under 
sect.  4  of  Lord  Ciimphell's  Act  (as  it  was  formerly  ;  see  T.  Q.  Jl.  |). 
p.  1-2  ,  Hoalir  v.  Holihr,  r.4  L.  T.  'lUH).  The  count  for  the  graver 
offence  will  now  he  quashed  or  anien<led  so  as  to  make  the  indict- 
ment correspond  with  the  conuuittal.  {It.  v.  F.ILniiuim  uml 
l\ilkiii><>ii,r,l  .1.  p.  IfiH:  lioiil.r  V.  //.,/./,/•,  (1HH7)  ;»  Times  L.  R. 
r.Ki  ;  r,l  ,J.  p.  277.)  But  where  the  (hifendant  lias  been  committed 
for  trial  and  indicted  i-ider  sect.  4  for  publishing  a  libel,  "  know- 
ing' the  same  to  1«,  falst-,"  he  may  nevertheless,  be  convicted  of 
merely  publishing  a  defamatory  libel  mider  sect.  ."..  (/;,.„/,/•  v. 
Ill,  l,>„.;„.  21  Q.  B.  1).  284  ;  -.7  L  .].  M.V.  Ho  ;  37  W.  I!,  i!*  •  .".!♦  L  T 
■>'>\  ;  -.2  .J.  P.  ^yi ;  l«i  Cox,  C.  C.  4HH.) 

All  who  are  in  any  way  concerned  in  the  composition  or  publication 
"f  !i  liiiel  may  be  joined  in  the  same  indictment.  For  by  the  24  A  25 
\iet.  c.  «J4,  s.  H,  "  whosoever  shall  aid,  abet,  counsel  or  procure  the 
commission  of  any  misdemeanour,  whether  indictable  at  common 
law  or  by  virtue  of  any  statute,  may  be  tried,  indicted,  and  punished 
as  a  prmcipal  offender.-  Jiut  if  one  defendant  denies  that  he  is  in 
any  way  connected  with  the  libel. and  desires  to  call  his  co-defen- 
dants as  witnesses  in  sujiport  of  his  case,  the  j.dge  will  order  him 
to  be  tried  separately  from  the  others,  unless'  such  separate  trial 
would  embarrass  the  prosecution  more  than  a  joint  trial  would 
piejuUiee   the   defendant.      It    is    a    4Uestion    of    the    balance   of 
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convenience.     (I'er  Lord  Coleridge.  C.J..  in  ii.  v.  Bradlun<jh  a.l 
othns,  15  Cox.  C  C.  '217,  220.) 

I'li'ai'ing  to  thr  Iinlirtmiiit. 
When  a  true  bill  has  been  found  l.y  the  grand  jury,  the  defendant 
iH  arraigned,  the  substance  of  the  indictment  is  read  over    o  l.nu. 
and  he  is  then  called  on  to  plead.     At  common  law  he  might  - 

(1)  Demur  to  the  indictment  ; 

(2)  Plead  to  the  jurisdiction  of  the  Court ; 

(3)  Plead  specially  in  bar— 

(a)  Autrefois  acquit ; 

(b)  Autrefois  convict ; 
(t)  Pardon  ; 

(4)  Plead  guilty;  or 

(5)  mead  the  general  issue— Not  Guilty. 

If  the  prisoner  stands  mute  of  malice,  or  does  not  answer 
directly  to  the  charge,  a  plea  of  Not  Guilty  shall  be  eni.ivd 
for  him,  and  the  trial  shall  proceed  as  though  he  had  aoiiully 
pleaded  the  same.    {1  &  H  Geo.  1\'.  e.  28,  s.  2.) 
By  virtue  of  tJ  A  7  Vict.  c.  'JO,  s.  6,  he  may  now  also- 

(6)  Plead  a  juslilication  that  the  words  are  true  and  that  it  was 
for  the  public  benefit  that  they  should  be  published.  (Sc  ..»'.. 
p  473  )  This  plea  mav  be  pleaded  with  Not  Guilty  ;  it  niuBl  1..=  m 
writing  and  must  be  entered  and  filed  at  the  Crown  Olhc.'  o,  w,il. 
the  clerk  of  assize,  and  a  copy  delivered  to  the  prosecutor. 

There  is  now  but  little  use  in  demurring  to  an  nulictnieiii  lv.  pi 
where  the  words  are  clearly  not  libellous  in  themselves,  a.ul  aiv  iwt 
reasonably  susceptible  of  the  meanin-  ascribed  to  Iheui  i.y  iW 
innuendo:  In  such  a  case  it  might  be  well  to  put  an  cu.l  u>  tlif 
case  as  quicklv  as  possible.  Jh.l  if  the  demurrer  be  Un-  n  m-ie 
formal  defect,  the  Court  has  power  to  amend,  after  the  'l";^'""-'; 
either  an  infor.nation  (/.'.  v.  U;iL>s.  4  lk.rr.  256H  ;  1!.  v.  ir^l'^''^ 
4  T  U.  157).  or  even  an  indictment.  (14  &  h>  N  ict.  ^^  i"""- 
ss  1  2  3,  25.)  If,  on  the  other  baud,  the  defect  is  one  of  sub.laniv. 
it  will  liot' be  waived  by  pleading  over,  nor  will  it  be  cured  by  vc.aia; 
but  the  defendant  may  still  bring  error,  or  move  in  arusi  nt  ju.lg- 


c.  100,  s.  25.) 
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menl  aflt;r  conviction.  (See  14  .*t  15  \ict. 

there  is  this  <hing.'r  in  d.-murring.  that  the  defendant  n.ay  not  demur 
and  plead  Not  Guilty  at  the  same  time  J.',  v.  Od<irrs.  2  Moo.  A  Uo  ■. 
479)  ;  hence,  in  strict  law,  if  he  fail  on  his  demurrer.  In.ai  |.m  -imhu 
uiay  lie  entered  for  the  Crown  on  the  whole  case.     (i:.  v.  /".v", 
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;t  B.  &  C.  500,  515 ;  5  D.  *  R.  422.)  But  the  Court  has  power  to 
luriuit  the  defendant  afterwards  to  plead  over,  and  in  these  more 
merciful  days  will  generally  exercise  that  power.  ( //.  v.  Mitrhrll, 
3  Cox,  C.  C.  0:i  ;  U.  v.  liinniiifthitm  ami  Gloiicrster  Rif.  Co.,  3  Q.  B. 
•223.  233 :  10  L.  .].  M.  C.  13K.) 

Tiie  i)Ua  o*^  Not  Guilty  jjuts  the  prosecutor  to  proof  of  every 
material  •  ii-^-,it.')ii  \\\  t>ie  indictment.  The  defendant  may  show 
under  th  '  plea  that  thf  jc  asion  of  publication  was  privileged,  and 
may  ind'  1  i  use  every  <  ner  defence  permitted  him  by  law,  except 
that  the  \v;-('s  or  any  pn.t  of  them  are  true.  As  to  the  defence  of 
fair  and  hona  Jidc  coui  lent  on  a  matter  of  public  interest,  if  the 
libel  contains  no  allegation  of  fact,  but  is  merely  comment,  this 
defence  can  be  raised  under  the  plea  of  Not  Guilty.  But  if  the 
libel  contains  allegations  of  fact,  as  distinct  from  comment,  every 
Hiicb  allegation  of  fact,  if  not  otherwise  protected,  must  be  justified 
by  a  plea  under  Lord  t'ani[)beirs  Act;  else  the  defence  of 
fair  comment  under  the  i)lea  of  not  guilty  will  fail.  (See  nutr, 
p.  I'.IT);  also  Precedents  Nos.  2t)  and  70;  and  I'cnrhi/ii  v.  Tin' 
l.icmed  Victiialhrx'  Mirror,  (lH!tO)  7  Times  L.   l!.  1.) 

It  is  only  in  the  case  of  a  defamatory  libel  on  a  private  individual 
iliat  the  defendant  may  justify  under  Lord  Campbell's  Act.  {Aiitr, 
p.  47;).)  And  he  does  so  at  his  peril;  fur  [ilacing  such  a  plea  on 
liie  record  will  be  deemed  an  aggravation  of  his  offence,  should  be 
fail  to  prove  it.  By  the  express  words  of  Lord  Campbeirs  Act,  a 
plea  of  justification  under  sect.  (i  shall  be  pleaded  "  in  the  maimer 
now  required  in  pleading  a  justification  to  an  action  for  defamation." 
Hut  in  spite  of  these  words  there  is  no  power  in  any  Court  to  order 
paiticidars  of  such  a  plea  to  an  indictment  or  information,  or  to 
strike  it  out.  (lu  re  Km,  9  Cox,  C.  C.  tOl.)  If  suthcient  details  be 
not  given  in  the  plea,  the  only  course  is  for  the  prosecutor  to  demur, 
(/i'.  v.  Iloiiftdii,  Tiiiirn,  November  1th,  1880.)  To  such  a  plea  the 
prosecutor  :nay  reply  generally,  denying  the  whole  thereof.  If  he 
does  not  reply,  judgment  will  be  given  for  the  defendant.  (fL  v. 
/''  /.(  /'.-/•/,,  50  .1.  P.  (il7.)  See  Precedents  of  such  plea  and  reply, 
Nos.  70,  71,  83  and  84.  The  other  pleas  mentioned  above  are  now 
of  rare  occurrence.     (See  pout,  p.  808.) 

Certiorari. 

An  application  is  freijuently  made  to  the  King's  Bench  Di\-ision  for 
a  writ  of  irrtitirnri  to  bring  up  an  indictment  for  libel  from  another 
Court  that  it  may  be  tried  in  the  High  Court.    The  application 
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is  usually  made  before  the  indictment  is  found  by  the  Rrand 
jury,  the  Court  being  asked  to  remove  "any  indictment  which  may 
be  found."  Where  the  indictment  is  found  at  the  Assizea,  nn 
rniiomii  is  netesBary  to  bring  the  case  into  the  High  Court  of 
Justice.  A  simi.le  order  of  the  King's  Bench  Division,  that  the 
lepord  be  brought  into  Court  by  the  officer  of  the  Circuit  and  lile.l 
in  the  High  Court  of  .luslice,  is  sufficient.  {U.  v.  Oiidhfi  awl  Stephm., 
14  Q.  B.  J).  273,  .")<•().)  In  no  other  ways  can  the  Court  change  tlic 
venue  in  a  criminal  case.  (li.  v.  CfMr//,  13  Cox,  C.  C.  <>1 1 ;  /i".  v. 
//..».  /•'.  Carnulish,  2  Cox,  C.  C.  175.)  One  of  the  advantages 
obtained  by  the  removal  is  that  in  the  Kings  Bench  Division  a 
•special  jury  can  be  secured. 

Wiiere  the  application  is  made  by  the  Attorney-Cieneral  otliciallv, 
the  writ  issues  as  a  matter  of  course.  ( II.  v.  Thomux,  \  M.  k  S.  1 12.  t 
But  where  a  private  individual  applies  for  the  writ,  whether  prose- 
cutor or  defendant,  he  will  have  to  tile  affidavits  showing  some  sp. rial 
ground  for  the  removal  within  the  provisions  of  rule  IH  of  the  Crown 
Office  Rules,  HlOt>,  and  he  must  also  enter  into  recognisanii-s  to 
pay  all  costs  incurred  subsequent  to  the  removal,  if  he  be  ultimately 
unsuccessful.  (If.  &  17  Vict.  c.  80,  ss.  J.  f..)  The  application  nmy 
in  vacation  be  made  to  a  judge  at  Chambers.  (.'•  k  <1  Will,  ^l  Maiy, 
c.  11,  s.  3  ;  Crown  Office  Rules,  lilOH,  r.  lit.) 

One  of  several  defendants  may  obtain  the  writ :  if  he  does,  this  will 
remove  the  indictment  as  to  all.  (/.'.  v.  HomII,  \  \.  k  E.  .".l:!.) 
But  the  ju'v^e  who  grants  the  oitixmn  will  require  the  tlefen.liUit 
who  applies  for  it  to  give  security  for  the  costs  of  the  prosecution 
occasioned  by  the  removal,  in  the  event  of  any  oneof  lliedefeiiannts 
l.eing  convicted.  (U.  v.  -/t«v//,  7  E.  &  B.  140:  2(i  I..  .1.  Q.  B.  177 ; 
H.  V.  i-..«//.'.s,  1  L.  M.  c^  r.  720;  20  L.  .1.  M.  C.  VM\.) 

The  affidavits  should  be  entitled  "in  the  King's  Bench  Division" 
simply.  The  mere  fact  that  the  defendant  desires  a  special  jury  is 
not  aione  a  sufficient  ground  for  removal.  (/.'.  v.  .1/o//,.„,  1  howl. 
N.  K.  Tri'd.)  Nor  is  it  enough  to  show  on  affidavit  thai  iIiIIu'mIi 
(piestions  of  law  nuiy  arise  (A',  v. ./..»/.,  5  A.  i»c  K.  r.;«l),esp.ciiilly  if 
the  indictment  bo  in  the  Central  Criminal  Court.  (7.'.  v.  T.,nt>l'ii\ 
1  Nev.  &  r.  !»1.)  But  it  it  can  be  proved  that  a  fair  and  iiiipartml 
trial  of  the  case  cannot  be  had  in  the  Court  below,  the  api.licatioii 
will  be  readily  granted.  (.U.  v.  Hunt  and  ,>th,is,  3  B.  k  AM.  Ill; 
/.'.  V.  Palmn;  r>  E.  &  K  1024.)  No  appeal  lies  to  the  Court  of 
Appeal  from  the  refusal  of  the  King's  Bench  Division  lo  -mni  ft 
cntioran.  (It.  v.  Itndu,',  1«  Q.  B.  D.  459  ;  55  L.  .).  M.  C.  112 :  34 
W.  R.  207  ;  53  L.  T.  851 ;  50  J.  P.  755.) 
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Formerly  in  cases  of  inisdi'iiieaiioiu-  tlie  t'ouit  inude  the  order 
iibsolute  in  the  first  instance,  (/i.  v.  ,S'/i.//f< /■,  H  Dowi.  1'27 ;  H.  v. 
i'iiij)i>iii!i  Siiitliiir/f.  ;J  N.  it  M.  104.)  But  now  in  all  eases  an  order 
),-.</  only  is  granted,  unless  there  he  great  ur},'ency.  (See  Crown 
(itlice  Rules,  I'.tOi;,  r.  \±)  If  an  order  i/i.sffor  such  a  writ  he  obtained, 
tlie  ('ourt  helow  will,  as  of  coin-se,  order  the  trial  to  stand  over  till 
the  argument.  If  the  order  he  made  alisolutt;,  cither  prosecutor  or 
defendant  can  apply  for  a  special  jury,  dl  (ieo.  1\'.  c.  ")(»,  .s.  ;U>.) 
After  the  removal  the  defen<lant  must  api)ear  in  the  King's  Bench 
Division,  and  plead  or  demur  to  the  indictment  within  four  days,  if 
not  immediately  :  hut  the  Court  will  grant  him  further  time  on  good 
cause  shown.     (l!0  (ieo.  111.  &  1  (jeo.  IV.  c.  1,  ss.  1,  2.) 

The  trial  may  take  place,  either  at  har  in  the  King's  Bench  Divi- 
sion at  the  Royal  Courts  of  .luslice,  or  at  the  Assizes  on  the  civil 
.-ide,  or  at  the  Central  Criminal  Court.  (1!»  \  ;?0  Vict.  c.  U'l.  s.  1.)  A 
successful  prosecutor  will  he  eniitled  to  his  costs,  whether  he  be 
•■  the  party  grieved  or  injured"  by  the  defendant's  words  or  not. 
(/;.  v.  <hstl,r.  L.  R.  !•  Q.  B.  18-2  :  13  L.  .1.1,^1.  H.  IJ;  i>-2  \V.  K.  JOO; 
•i'.t  1,.  T.  H:i();  overruling  //.  v.  Itrirlnunf.  ,".  B.  >V  Ad.  40r>.)  The 
co>ts  will  he  taxed  under  a  side-liar  rule;  and  if  they  are  not 
paid  within  ten  days  the  reco;jnisaiice  will  be  estreated,  and  the 
-iireties  compelled  to  |)ay.  (lt>  it  17  Vict.  c.  30.  s.  ti.)  The  sureties 
may  then  sue  the  defendant  and  recover  the  amount  for  which 
tticy  became  bail  in  an  action  for  money  paid  at  the  defendant's 
request,  (./-/(.x  v.  <)nli,inl.  Iti  C.  M.  till:  -21  L.  .T.  C.  1'.  'i'iO ; 
3  W.  R.  r.r,4.) 

A  '■  ci  rlidi-iiii  may  also  be  applied  for  to  bring  up  an  indict- 

iiitii  r  that  its  validity  nuiy  be  considered  and  determined, 

and  il  .  .b  may  he  ijuashed,  if  proved  invalid.  Such  an  application 
iiiii^t  be  made  after  the  bill  is  found  and  before  judgment  has  been 
given  thereon  :  for  after  judgment  has  been  given  no  writ  of  err- 
linniri  can  issue,  ill.  v.  Sr/i'ii.  7  T.  R.  378  :  In  rr  i'lnft,  7  A.  A  E. 
•J":  /.'.  V.  liniiii,  7  Dowl.  ")7H  ;  /.'.  v.  L'linstian.  12  Jj.  .|.  JI.  C. 
•2ii:  /,'.  v.  U'llsn,,,  II  1;.  .1.  M.  C.  :!;  /.'.  v.  /,'..,//./,  (i7  L.  T.  851  ;  .-)H 
•I.  1'.  7!I2.)  The  Court  below  has  full  power  to  bear  a  motion 
in  arrest  of  judgment. 

Kri'lfiirr  fur  tlir  I'vomciitinn. 

\\heu  the  case  comes  on  for  trial  the  >n\iix  lies  on  the  prosecutor 
to  prove — 
(!>  That  the  defendant  published  the  defamatory  words.     As  to 
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what  is  a  sufficient  i)ubliciition  in  law.see  nnir.  C'haptor  VI..  pp.  1".7 
180.  As  to  constructive  publication  by  tbti  net  of  thf  (leicndiint  . 
servant  or  agent,  see  anU;  pp.  .5ft3-r,Ht».  The  proof  of  pubUcati-.n  in 
criminal  cases  m  the  same  as  in  civil  cases,  save  that  it  is  not  ess.n- 
tial  to  prove  a  publication  to  a  third  person,  where  th(,.  i  ..lictimni 
allcRes  an  intent  to  provoke  a  breach  of  the  peace.  (/.'.  v.  II ../.  »•  r. 
'2  Stark.  245  :  Phillir.,  v.  'onsn,,  2  Esp.  (VIA  :  <1„ttnh„.l,  v.  <  hnh  r.o. 
1  Stark.  471.)  Sect.  1;.  of  the  Newspaper  iiiliel  and  I!.  t;istiiiiinM 
Act.  1881,  which  facilitates  the  proof  of  the  ownership  of  a  iirw^- 
paper,  applies  to  criminal  as  well  as  to  civil  proceeding's.  ^See  .(-'., 
p.  fi7G.)  Sect.  27  of  the  Common  Law  Procedure  Act,  IH.Vt  [,n,i.. 
p.  67.')),  as  to  comparison  of  handwritinfj.  though  oriRinnlly  (•omiii-.l 
to  civil  proceedings  (sect.  103),  now  applies  to  criminal  trials  us 
well  (28  Vict.  c.  18.  s.  8.  See  also  /.'.  v.  li'm.  1  [.or.l 
Raym.  414;  12  Mod.  221 ;  2Salk.  417:  Carth.  40<» ;  IIoU.  t-iJ:  //, 
v.  Slaiini,  .')  C.  i^-  I'.  213.)  Whoever  requests  or  procures  anotl,i  r  to 
write  or  pablish  a  libel  will  be  held  equally  /uilty  with  the  a.iiial 
publisher.  (/.'.  V.  Con,,,,;  8  t^.  B.  533  ;  15  L.  .1.  (.».  H.  20t;.»  If  ilu 
manuscrii)t  from  which  a  libel  has  been  printed  be  produce  1  uii.l 
proNca  to  be  in  the  handwriting  of  the  defendant,  this  is  /./-my  '.'(. 
proof  that  he  authorised  or  directed  the  jjrintinj;  and  pulili-liinu'. 
thouj;h  the  defendant  may  give  evidence  to  rebut  it.  (/.'.  v.  /,  -  //. 
9  C.  &  r.  4»>2.     And  see  the  remarks  of  Tiord  Erskine.  5  Pow.  II.  ],. 

at  p.  201.) 

(2)  It  is,  however,  necessary  in  a  criminal  ease  to  prove  turtlier 
that  the  prisoner  published  the  libel  in  the  county  in  nnIucIi  the 
venue  is  laid.  However,  if  the  defendant  write  a  libelloii>  I.  u-  r 
and  cause  it  to  bo  posted,  that  letter  is  puh'ished  both  in  <\u 
county  wher"  it  is  posted,  and  in  the  county  to  which  it  is  ■.Mr<  <■<<]. 
if  it  be  opened  there.  (/.'.  v.  Iin,:htl,  4  B.  .V  Aid.  Hr, :  //.  v.  i:,r,l. 
ucW,  1  Leach,  169;  East.  V.  C.  1120,  1125  ■.  /.'.  v.  //■/  -  1'2 
Q.  B.  D.  23 ;  49  Ij.  T.  540.)  If  the  persim  to  whom  it  is  ;ii,.iii  ^h'I 
be  not  then  at  the  address  given  on  the  envelope,  and  tli.  letin 
be  forwarded  unopened  to  him  in  another  county  a>'d  there  o|h  ii.i 
then  this  is  a  publication  by  the  defendant  in  that  olhei-  luimty. 
(H.  V.  Ildfxf.,!,  1  Camp.  215.)  The  post-mark  is  suiliciint  jfn,M 
furi,  evidence  -hat  the  letter  was  in  the  post-otlice  iiiiuu.l  on 
the  '.ate  of  the  mark.  (li.  v.  I'linnn;  Kuss.  iV  lly.  •id  I :  /.'.  v. 
Cainnn:}.  19  St.  Tr.  370:  li.  v.  Il'>„.  I{<,hr,-i  .lohiixn,,.  1  V.-<.-[.  (<:>: 
3  Smith,  94  ;  29  How.  St.  Tr.  103;  Sfnckn,  v,  ( ■../////.  7  M.  \-  W. 
515  ;  10  L.  .1.  Ex.  227.)  These  cases  must  be  taken  to  ovnriile  the 
dictum  of  Lord  Ellenborougti  in  IL  v.  Watno,,,  1  Camp.  21"..    .Vii 
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admission  by  the  defendant  that  he  wrote  the  libel  ia  no  admission 
that  ht>  published  it,  still  less  that  he  publislied  it  in  ativ  parliciilar 
rounly.  (Tin'  .SVcc//  Bixhopn'  Cam',  4  St.  Tr.  801  ;  l{.  v.  Timil'lt, 
\  B.  k  Aid.  95.) 

(S)  The  jnoHeciitor  must  now  put  in  the  libel  and  have  it  read  to 
the  jury.  The  libel  itself  must,  if  possible,  be  produi-ed  at  thf  trial. 
If  it  be  in  ihe  possession  of  the  defendant,  and  notice  has  been  fjiven 
10  liiui  to  produce  it,  and  he  refuses  so  to  do.  secondary  evidciiue 
may  be  given  of  its  contents.  {.Ittonnn-G  <iinil  v.  /,.  Mnihuni.  2 
T.  R.  201,  n. ;  /.'.  v.  Il<>„rl,rr.  1  F.  .'c  F.  ISfi.)  Rut  proof  that  the 
document  was  last  seen  in  the  possession  of  a  servant  o(  the  defendant 
does  not  of  itself  entitle  the  prosecutor  to  fjive  parol  <ni<lence  of  its 
contents.  (/.'.  v.  fcn/rc.  Peake,  7.").)  Notice  to  produce  must  be 
fjiveii  a  reasonable  time  before  the  trial.  No  geiu>ral  rule  can  Ije  laid 
down  as  to  what  is  a  reasonable  time;  each  '.ase  nuiHt  he  governed 
\>\  its  particular  circumstances  :  but  if  if.  ai,pear  thai  since  the  notice 
was  given  there  was  an  opportunity  of  fetchin;:;  the  document,  the 
notice  will  be  held  sufficient.  (Per  Bramwell.  B.,  in  /.'.  v.  /hirl.<r, 
1  F.  &  F.  ii2b.)  .\ny  other  documents  which  ex])lain  the  libel,  and 
are  referred  to  in  it,  may  also  be  put  in  and  read.  ( /;.  v.  ^/x/c  ;/, 
5  C.  &  P.  213.) 

Any  variance  between  the  words  as  proved  and  the  words  as  laid 
will  be  fatal,  if  it  in  any  way  affects  the  sense.  But  a  variance  wliidi 
is  immaterial  to  the  merits  of  the  case  may  beauiendcd  by  tbc  judge 
lU  the  trial,  at  any  time  before  verdict,  if  be  thi-iks  that  sucn  ainend- 
iiienl  cannot  prejudice  the  defendant  in  his  defence  on  the  m.^rits. 
(7  fieo.  IV.  c.  64,  s.  20;  14  w  1.5  Vict.  c.  100,  ss.  1.  Ji,  25.)  But 
on.-e  such  amendment  has  been  made,  then;  is  no  power  of  amendinf.^ 
tlie  amendment,  or  of  reverting  to  the  indictment  as  it  originally 
stood ;  but  the  case  must  1)6  decided  upon  the  indictment  in  its 
amended  form. 

The  prosecution  must  further  prove  the  innuendoes  and  all 
ex|ilaiialory  averments  of  extrinsic  facts,  whenever  such  i)r()of  is 
necessary  to  liring  out  the  libellous  nature  of  the  publication,  or  to 
point  its  application  to  the  person  defamed.  That  asterisks  or  blanks 
are  left  where  the  name  of  the  person  defamed  should  appear  is  no 
ilefeiice,  if  those  who  knew  the  circumstances  tnulerstood  the  libel 
to  refer  to  the  prosecutor.  Any  declarations  of  the  defendant  as  to 
what  he  meant  are  admissible  in  evidence  against  him.  ( H.  v.  Tnrh'i; 
Hy.  .v  Moo.  134.)  [Strict  proof  must  be  given  of  all  material  and 
necessary  allegations  in  the  indictment,  which  the  libel  itsidf  does 
not  admit  to  be  true.     {R.  v.  Sutton,  4  M.  \  S.  "  ts ;  U.  v.  Holt, 
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5  T.  R.  43fi;  U.  v.  Mtrtin,  2  Camp.  100;  U.  v.  Ihull,  5  Ksp. 
230.) 

It  will  tlicii  be  fi'i-  tlie  j>"T.  after  considering  this  evidence,  to  say 
whether  the  puhlication,  when  taken  as  a  whole,  ia  or  iw  not  a  lihii. 

(4)  In  a  few  cases  the  prosecution  must  also  prrvo  a  spccml 
intent  stated  in  the  indictment.  {Ante,  pp.  \M\,  ~-l-~.)  Whetlui 
siKh  special  intent  existed  or  no  is  a  question  for  the  jury.  An 
averment  of  intention  is  <iivisible ;  so  that  where  a  lil>el  is  iilU-..i 
to  have  been  published  with  intent  to  defame  certain  maKistratts, 
and  also  to  brinp  the  administration  of  justice  into  contempt,  it  is 
surticienl  to  prove  a  publication  with  either  of  these  intentions. 
(H.  V.  A'ci/M, :»  Stark.  85.)  Malice  need  never  be  proved,  unless  tho 
occasion  be  privileged. 

(5)  If  the  indictment  be  framed  under  sect.  4  of  Lord  OamrbeU's 
Act,  the  prosecutor  must  wive  some  evidence  that  the  det'cndiint 
kn,w  that  the  words  were  false.  But  in  no  other  case  need  tlir 
prosecutor  give  any  evidence  to  show  that  the  libel  is  false. 

H\)  On  an  indictment  for  publishinK  an  obscene  libel,  eyidonce 
to  prove  the  publication  of  other  indecent  works  may  bo  siv.u  tu 
prove  the  intent.  (H.  v.  Thwrnm,  (1900)  fi4  .T.  P.  456  ;  /.'.  v. 
Ii,imirl,>„;,h,  [li'Od]   1  K.  B.  at  p.  212.) 
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The  defendant  may  call  evidence  rebutting  the  ciiso  for  the  i-rn^o- 

cution.     By  sect.  !»  of  the   Law  of  Libel  Amendment  Act,   l----^^, 

and  again  by  the  Criminal  Evidence  Act,  WW,  s.  1,  tlu^  .l.lVn  lain 

in  every  jiroceeding  for  libel  may  now  give  evidence  at  every  m-v 

of  the  proceeding,  if  he  or  she  think  fit :  and  so  may  his  wife  m-  li.  r 

husband.     Such  witnesses,  though  competent,  are  not  conip.'lliill.' 

to  give  evidence.     But  if  the  defendant  elects  to  go  into  tli.  1m.\  lit 

may  be  cross-examined  with  a  view  of  proving  him  giiiltv  of  il"' 

otTence  with  which  he  stands  charged.      (Criminal  Kviden.-c  Ad. 

18!tH,  s.  1 .  niib-s.  (e).)   So,  too,  in  any  [iroceeding  for  an  illegiil  pnniirc 

under  the  Corrupt  and  Illegal  i'ractices  I'revention  Act,  l^'-'"'.  il" 

person  charged,  and  the  husband  or  wife  of  such  person,  ure  t  >ui- 

petent  to  give  evidence  in  answer  to  the  charge.    l5H  .t  5!l  \  id.  >■.  Id, 

s.  2.)  The  defendant  may  dispute  the  fact  of  publication,  or  iic-aiivi- 

the  innuendo,  or  show  that  the  libel  referred  to  someone  ilsr.  ik'I 

the  prosecutor.     He  may  give  in  evidence  any  facts  winch  I'Ui  a 

diffei cut  C(nnplexion  on  the  libel,  e.,/.,  other  passages  contiuucil  iii 

the  .same  publication,  fairly  connected  with  the  same  subject.    (/.'•  v, 
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iMinhni  ami  I'mfi,  2  Camp.  31)8;  31  How.  St.  Tr.  310.)  So.  too, 
tlie  defeiulaiit  may  give  evidence  of  any  collateral  facts  which  show 
that  the  libel  complained  of  is  a  fpir  and  homi  liilr  v  uinent  on  a 
matter  of  public  interest,  or  is  privilejjed  hy  reason  of  me  occasion 
on  which  it  was  publislie*!.  Unless  such  i^riviieRe  be  absolute,  the 
prosecutor  may  rebut  the  defence  of  privilege  by  evidence  of  malice, 
precisely  as  in  civil  cases. 

The  defendant  may  also  cross-examine  the  plaiiititT's  witnes.sesas 
to  any  previous  statements  made  liy  them  on  the  subject-matter  of 
the  indictment,  ,  Jtl  if  such  statements  were  reduced  into  writing, 
such  writing  may  I'j  produced  to  contradict  them.  {'IH  Met.  c.  18, 
S9.  I,  ">. )  As  to  proving  a  previous  conviction  of  a  witness,  see 
niih;  p.  (»!»3. 

The  defendant  may  call  evidence  to  sliow  that  though  he  published 
the  libel  with  his  own  hand  he  was  not  at  the  time  conscious  of  its 
contents.  The  imiis  of  proving  this  lies  on  the  defemlant ;  the  bare 
delivery  of  the  letter,  though  sealed,  has  l>een  held  to  be  prima  facie 
evidence  of  a  knowledge  of  its  contents.  (It.  v.  (iiidu-onil,  1  Leach, 
1H:i;  Kast,  P.  C.  11-20,  11'2">.)  Hut  it  the  defendant  can  prove  that 
he  cannot  read,  or  that  he  never  had  any  opportunity  of  reading  the 
liliel.  but  delivered  it  piu'suant  to  orders,  having  no  reason  to  suppose 
its  contents  illegal,  this  will  be  a  defence.     (S(>e  anli',  p.  461t.) 

Again,  where  evidence  has  been  given  which  has  established  a 
iniiii'i j'liiii-  vnHQ  of  publication  against  the  defendant  by  the  act  of 
some  other  jterson  acting  by  his  authority,  the  defendant  may  prove 
tliiit  such  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  arose  from  no  want  of  due  care  or  caution  on  his 
part,  (tj  &  7  Vict.  c.  !»fi,  s.  7.)  The  leading  case  on  this  section  is 
/;.  V.  Uiilhro,,];  and  nthnx,  3  Q.  h.  1).  »)0 :  47  L.  .1.  ().  B.  35; 
t  Q.  B.  I).  42  ;  48  L.  ,1.  Q.  B.  113.  (AuW,  p.  .-)H'.).)  Mr.  Bradlaugh 
;-uiceeded  in  establishing  a  defence  under  this  section  in  R.  v. 
IhiiillHii'ih  anil  ■  tliris,  15  Cox,  C.  C.  217.     (.1/'^.  p.  172.) 

Also,  if  the  defendant  has  pleaded  a  plea  under  sect.  (>  of  Lord 
CanipbcirsAct,  but  not  otherwise,  he  may  give  evidence  of  the  truth 
of  llie  lil)el.  But  the  truth  alone  is  no  defence  in  a  criminal  case; 
the  defendant  must  also  show  that  it  was  for  the  public  benefit  that 
the  matters  charged  should  be  published.  In  It.  v.  iVanishonaigh 
(  (1H8H)  4  Times  L.  R.  520),  Baron  Iluddleston  is  reported  to  have 
ruled  that,  while  the  issue  of  truth  was  for  the  jury,  it  was  for  the 
judge  to  decide  whether  the  publication  was  or  was  not  for  the  public 
benefit.  (Sal  qiiare ;  see  the  judgment  of  the  same  learned  judge 
in  I'ankhursty.  Soulii;  (1886^  3  Times  L.  K.  iy;3.,)     .No  such  plea 
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niulor  l.onl  C'limpbeirH  Act  can  be  plonlcl  in  tl.o  nine  of  a  l.lii.- 
IilK-niouH,  ohHcene,  or  himHUous  lil)el.  (/i*.  v.  /'"////.  t)  1>'.  L-  H-  :'-i!' : 
2  Cox,  ('.  C.  jr. :  /-.r  partr  Ifliruii,  \'l  \>.  II.  I''-  "■^i' :  !•'>  <'''*•  ^-  *'• 
IhO:  /.'.  V.  .U'//»7/<.  |1!)01|  2  Ir.  R.  5fin.)  If  a  Rcneral  ch.vrRo  br 
niiule  in  thr  lih.'l,  sjiecific  inHtunces  muni  1k3  set  out  in  the  plea.  It 
will  »)•■  siilVu-icnt,  howev..r.  if  nt  the  trial  two  or  thre  -listinci 
iiistivnceH  lire  prove.!  to  the  stitisfiv.  lion  of  the  jury.  (/.'.  /»-«. 
I,„„hn  V.  iMlmwh.y.  1  I  Vox,  V,.  ('. '»!!»  ;  nnh'.  p.  IH:,.) 

Fv.i.leiice  that  the  identical  eharges  contained  in  the  li><l  win,  li 
is  Ih.!  sut.ject  of  tlie  indictment  had.  before  the  time  of  composinj- 
aiid  publishinR  Kuoh  libel,  api)eared  in  another  publication  which 
was  InouKhl  to  the  prosecutor's  kuowledRe,  and  against  ihepnblislirr 
of  which"hG  tool;  no  legal  proceedings,  is  not  admissible  either  at 
coinnioii  law  or  under  this  section.  (//.  v.  /A..//,  5  T.  R.  138  ;  /;. 
V.  .\V»»m»,  Pears.  C.  C.  S.5 ;  8  C.  \-  K.  ^i^2  ;  1  E.  \-  U.  'i.iH  :  •.) 
L.  .1.  (.).  n.  IStJ;  17  Jur.  t)17;  I'anLlnn-xt  v.  Hamtlto,,,  (\HHt,)  -1 
Times  L.  R.  f.H-2.)  That  rumours  to  the  same  effect  had  prtn-inii-ly 
been  circulated  in  other  newspapers  is  no  justitinitioii  hn  tlip 
defendant's  reiieating  the  statement  in  his  own  paper,  =f  he  puiiioits 
to  si)eak  "  from  authority."  (/>'.  v.  Ham/,  ami  ( •hapmaii.  2  B.  .v  C 
257. >  So,  too,  it  is  no  defence  to  a  charge  of  publishing  a  sedition- 
libel,  that  it  is  an  extract  from  an  .\merican  paper,  reprint.. 1  as 
foreign  news,  especially  if  such  se.litious  extracts  be  Ii.abit.iilly 
published  by  the  def.Midant  at  a  time  of  great  political  exciteni.  iil. 
without  one  wor.l  of  warning  or  one  note  .>f  disapproval.  (/.'.  v. 
I'i,,olt,  11  Cox,  C.  C.  4t>.)  Where  the  libel  contains  several  cluii-rs 
the  defendant  must  prove  the  truth  of  them  all  ;  otherwise  tlu-  jm y 
will  be  bound  to  find  a  verdict  for  the  frown ;  and  the  C'omi,  in 
giving  ju.lgment,  will  consider  whether  the  guilt  of  the  dcf.^nlmU 
is  aggravated  or  mitige  jd  by  the  plea,  and  by  the  cvidetic.^  giv.  iito 
prove  or  disprove  it,  and  form  its  own  conclusion  on  the  who!,  .ase. 
( /;.  V.  \,,ni,a,i,  I  K.  A  B.  r,r,H ;  22  I-.  -7.  {).  B.  156.> 

if  no  such  plea  has  been  place.l  on  thi;  record,  no  evid.iir.  .mii 
be  given  of  the  truth  of  the  defendant's  words.  But  if  evid.iic  lie 
admissible  on  other  -'ssues  in  the  case,  it  will  n.)t  be  exelu.l.d  iiuiely 
because  it  ten.ls  to  show  the  truth  of  the  libel.  (I{.\.  (inmt  (vid 
others,  5  B.  .;•  Ad.  1081 ;  3N.  &  M.  106.) 

The  defendant  may  also,  as  in  other  criminal  cases,  call  witnesses 
to  his  good  chariu-t('r ;  but  such  e\ndence  ^-11!  be  of  very  little  use. 
except  perhaps  in  cases  of  mistaken  identity  ;  and  there  arc  .laii};crs 
attending  an  attempt  to  establish  the  good  character  .if  ilu-  .Ict'en- 
dant  (,bee  Criminal    Kvidence    Ad,    1898,    s.    1,  sub-s.    '.U  U'-.l  )■ 
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Evidence  of  good  character  may  alao  be  given  after  verdict  in 
mitigation  of  piinisliment.  Where  several  prisoners  are  indicted 
jointly  and  some  of  them  call  witnesses,  while  others  do  no*.,  the 
cuunbel  for  the  prisoners  who  have  called  witnesses  must  uddress 
the  jury  first ;  then  the  counsel  for  the  Crown  ;  and  lust,  the 
counsel  for  the  prisoners  who  called  no  witnessCH.  ( l{.  v.  linnm  and 
..(/(.  ex,  Ki  Cox,  C.  C.  lO").)  The  fact  that  the  defendant  has  been 
called  as  a  witness  shall  not  of  itself  confer  on  the  prosecution  the 
right  of  reply.     (Crinunal  Evidence  Act,  181»H,  s.  a.  > 


•t-l 


Siimmiiuj-up  ami  Vrnlict. 

ilie  judge  at  the  conclusion  of  the  case  sums  up  the  evidence  to 
ilie  jury,  and  directs  iheni  as  to  the  law.     Before  Fox's  Libel  Act 
ii  hud  couie  to  be  the  rule  that  in  a  criminal  case  the  jud^;e,  and  not 
tilt:  jury,  should  deciile  whethiM'  or  no  the  publication  was  a  lil^el. 
On   pro(jf   of    publication,    of   the  innuendoes,  and    of   tlie   other 
necessary  avt-rnients,  the  judge  would  direct  the  jury  to  lind  the 
defendant  guilty.     (Sec!  /.'.  v.  \\'<>><l/<ill,  '»  Burr,  -ititil :  /.'.  v.  Sliijil, ,/ 
d>>a,i  ni  St.  .!;*(«/»//),  -21  St.  Tr.  1U1:1 :  :!  T.  It.  J2H,  n. ;  1  l>ou-l.  73 ; 
/;.  v.  Uiili,  )o,  3  T.  B.  I2H.)     But  that  Act  ilW  Geo.  III.,  c.  tii>,  s.  1), 
il.clares  and  eiuicts  that  on  tiie  trial  of  an  indictment  or  inbjrnia- 
liim  for  libul  the  jury  may  give  a  general  verdict  of  (iuilty  or  Not 
(iuilty  upon  the  whole  matter  put  iti  issue  iiefore  them.     Or  ibe 
jiiiy  may   in  their  discretion    lind  a  spticial   verdict   as  in    other 
criminal  (Hsen.    (Sect  It.)     The  judge  of  course  may  still  direct  ilu! 
j'liy  on  any  point  of  law,  slating  his  own  opinion  thereon  if  be  think 
lit :  but  the  question,  liliel  or   no  lil)el.  must  uUiniattly  be  decided 
l.v  ili('  jury.     Fitzgerald.  .J.,  tiius  addressed  the  jury   in   a  case  of 
Miiilious  Ubel :-  "  Vou  are  the  sole  judges  of  the  guilt  or  innocence 
if  {h.     lefendant.     The  judges  are  here  to  ^;ive  any  help  they  can, 
hut  till' jury  are  the  jiulges  of  law  and  fact,  and  on  tlu'ni  rests  the 
whiilc  responsibility.     In  this  sense  the  jury  are  the  true  guardian> 
nl  the  liberty  iif  the  press."     {11.    v.    Siil     an,   11   Cox,   C.   C.  52.) 
The  jury  should  of  course  pay  attentioi    to  aiul  accept  the  judge's 
-tuteuieiit  of  the  law,   and  then  take     .e  alleged  liliel   into  their 
hands  and  consider  it  carefully  ;  not  dwelling  too  much  on  isolated 
I'ii-sages,  but  judging  it  fairly  as  a  whole.     If  the  libel  be  contained 
in  a  book  they  may  look  at  the  rest  of  the  book.  (Per  Lord  Kenyon 
in  II.  v.  ll,'(ii\i,  I'eake's  Ad.  Cas.  84.)  So  il  it  U:  cv)ntained  in  a  news- 
paper, the  jury  may  read  other  parts  of  the  same  paper  referring 
to  the  same  topic  as  the  libel,    though  locally  disjoined  from  it. 


734 


pRorKEhiXds  Hv  ir.ir  i>f  iXDirrvKxr. 


ii 


(ii 


(Per  Lr>i(l  EUiinlK)rou«h,  in  II.  v.  Lnmhnt  ,iu<l  I'l-rni,  •!  famp.  !»!»!». 
See  alKo  ("o..Av  v.  llwilui,U.  k  M.  112,  mid  wyiN'.pp.  114.  1J!W.) 
And  oil  tliu  trial  (if  Umiie  Tookt)  for  treaaon  the  iiiiitter  was  cairii d 
much  further  ;  for  in  lliat  cartii  tlie  priHoiu-r  was  allowed  to  rwul  in 
hi«  defonco  various  extrat'ta  from  other  works  puMished  \>\  him  at 
a  former  period  of  his  life;  and  the  jury  were  per:nittr  1  td  eanv 
these  alonj,' with  them  when  they  retired  to  consider  ilieir  verdicl. 
Lord  Ellenlwrough,  however,  expressed  ^fave  douhts  as  to  llie 
propriety  of  this  eourso.     ("2  Camp,  at  p.  100.) 

If  the  defendant  he  indicted  under  sect.  4  of  Lord  Camphell's  Aci. 
and  the  jury  lind  that  he  puhlished  the  liliel.  hut  did  not  know  ai 
the  time  that  the  same  was  false,  he  may  be  convicted  on  that 
indictment  and  sentenced  under  sect.  .').  (lioalir  v.  Tin-  \iii,,ii, 
21  y.  ]{.  1).  284 ;  57  L.  J.  M.  C.  8". ;  iil  W.  U.  2it :  M  L.  l. .-..'. I ; 
52  J.  I'.  "Itl ;  10  0,x,  C.  C.  488.) 
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I'niciiiliiiij.'t  aj'ii'r  Wnlirl, 

If  at  the  trial  the  defendant  is  acipi'tted,  no  further  proceedings 
can  he  taken  ;  the  verdict  of  the  jury  is  conclusive  in  favour  nf  tlie 
defendant,  (li.  v.  Culun  and  Jacoh,  1  Stark.  "»lti ;  It.  v.  M,(iiii,  I  M. 
iV  S.  337.)  If  the  jury  cannot  agree,  they  must  he  dischiiif^f,liuul 
the  prisoner  tried  again,  unless  a  /(»//<■  jinmrniii  Ik;  entered,  fur  wliiili 
the  leave  of  the  Attorney-(ienoral  is  necessary.  The  inisoiiri-  i> 
apparently  not  entitled  to  he  admitted  to  hail  in  the  iiiti  ival 
hetween  the  two  trials.  (It.  v.  l-'oof,,  10  Q.  H.  D.  378:  18  L.  T. 
394  ;  48  .1.  P.  3(;  ;  15  iJox,  C.  t'.  240.) 

If,  however,  the  defendant  is  convicted,  then,  if  the  judge  Im  fore 
whom  the  trial  took  place  has  reserved  any  point  of  law  aii-iiii,' 
thereat  for  the  consideration  of  the  Court  aliove,  lie  may  slill.  it 
he  thinks  lit,  slate  a  case  in  the  manner  pointed  out  by  tin  1 1  >V  1:2 
Vict.  c.  78,  s.  2.  This  case  will  be  argued  before  the  Coini  "f 
Criminal  Appeal  when  the  conviction  will  be  either  ipuislieil  m' 
affirmed.     (Criminal  Appeal  Act,  l'.»07,  s.  20,  subs.  4.1 

If  no  jioiiit  of  law  has  been  thus  reserved,  then  the  prismiir 
may  move  in  arrest  of  judgment,  as  in  a  civil  coai!  under  the  i>lil 
procedure,  on  the  ground  that  the  words  as  laid  do  not  siitVn  icutly 
appear  to  be  libellous,  or  on  some  other  ground  appearing  on  llie 
lace  (;f  thu  record.  I'ower  to  make  this  motion  is  expressly  restrved 
by  Fox's  Libel  Act.  (32  Geo.  III.  c.  00,  s.  4.)  Such  a  motion  luiiit 
he  made  after  verdict  and  before  judgment  to  the  judge  at  the  triiil. 
The  absence  of  any  essential  introductory  averment  or  innmiHlo  will 
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lit*  a  f;*>"'^ Hi'oi"'''  f^>«"  arn'Mtinj;  jud^nibnt.  (It.  v.  Sliipliii  i  / >,,iii  nj  st. 
.iH.iph),  n  St.  Tr.  104!« :  3  T.  It.  I'iH.  n. :  4  Doiif^l.  7:t ;  /.'.  v.  7'    ham, 
I   r.  It.  I'iti.)      Hut  mere  foniial   defects   caiiiioi    now   m      akeii 
aiiviiiitii^')'  of  ill  Kiich.i  iiuitioii.     (It  iV  15  Vict.  >^  100,  h.  2r).)     .Viul 
"  it  is  H  (^encrnl   rule  of  plt'iuliti;;  at  coniinoii  law,  thiit  where  an 
iivtrinent  which  is  necessary  for  the  support  of  the  pleading  is 
perfectly  Ktalti      and  the  verdict   on   an    issue   involving'   that 
averment  is  found,  if  it  appears  to  the  Court,  after  verdict,  that  the 
verdict  could  not  have  lieen  foun<l  on  this  issue  without  proof  of 
this  averment,  then,  after  verdii-l,  the  defective  averment  which 
iiiit;ht  have  heeu  had  on  demurrer  is  cured  by  the  verdict."     ( Per 
lUacklmni,  J.,  in  ll.iimuuii  v.  Th,   Qiimi,  L.  It.  H  (^».  15.  lOo,  IOC  ; 
21  W.  U.  «'»"  :  -iH  Ij.  T.  lt;-i;  [ler  Brett,  L.J.,  in  /.'.  v.  .Ixpimill.  2 
y.  B.  I>.  r,7,  r,H  -.   1<1  I,.  .I.  M.  C.  145  ;  -ir,  \V.  it.  283  ;  :J(i  L.  T.  21»7. 
See  also   Serjeant  Williams'  note   (I)  to  Siiinnl  v.   //"//,'/,  1  Wms. 
Saund.  2-iH  ;  /.'.  v.  <}ohl.  milli,  h.  K.  2  (.'.  ('.  H.  7!» :   12  L.  J.  M.  C. 
',»4  :  21  \V.  I{.  V'.tl  :  2H  L.  T.  HHl  ;    /.'.  v.  Mii,islu,r.  [\h[K,]  1  (,).   B. 
7r.s  :  tU  h.  J.  M.  ('.  13H:    13   W.   II.  J!C. ;  72  L.  T.  301).     In  all 
utiier   cases,    however,    every    objection    which    could    have    been 
lakLii    by  deniurr>'r   before    the    jury    were    sworn    may    still    be 
taken  upon  motion  in  arrest  of  judgment.     ( I'er  Cockburn,  C.J., 
•1  ().  15.  I).  .'.72  ;  and  per  J5iamwell,  L.J.,  3  Q.  B.  ]).  (i24 ;  I!,  v. 
/,.///.!/(,  Dtars.  C.  ('.  M't  ;  23  L.  J.  M.    C.    125.)     For    instance, 
if  the  indictment  does  not  set  out  the  words  of  the  libel  n  rhdlini, 
this  defect  is  not  cured    by   a    verdict    convictin;.;  the   dtfendant, 
iiiir  i-i  it  waived  by  the  defendant's  omitting  to  demur.    {linnllaiiffh 
,111,1  ll,s,ii,i  v.  Th,  ijii,,ii,  3  Q.  B.  1).  tJ07:   IH  J,.  .1.  M.  C.  5;  2ti 
W.  It.  110;  38  L.  T.  118;  11  Cox,  C.  C.  «8.)     But  now  as  to  the 
CUM'  of  an  obscene  libel,  see  sect.  7  of  the  Law  of  Libel  Amendment 
Act.  1888.   (.l«/(',  p.  720.)    Wliere.  however,  an  indictment  or  infor- 
uiution  contains  several  counts,  if  any  one  of  them  be  found  good, 
tilt  judgment  will  stand.     {11.  v.  J!iiiji,l<l  ,iii,l  ,>tliii:i,  2  Burr.  !t8.">. ) 

On  a  motion  in  arrest  of  judgment  the  Court  has  no  power  to 
auiend  the  record.  (li.  v.  Ltul.in,  Dears.  C.  C.  365:  23  L.  J.  M.  C. 
125.)  if  the  judgment  be  arrested,  all  the  proceedings  are  set 
aside  and  judgment  of  acquittal  is  given  :  but  this  will  be  no  bar 
to  a  fresh  indictment,  for  the  defendant  was  never  really  in 
jeojiardv  under  the  defective  indictment.  {]  aiu's  Cue,  4  Kep. 
i:>  n  Proceedings  by  way  of  -vrit  of  error  are  now  abolished. 
'Ciiuiinal  Appeal  Act,  H»07,  s.  20,  sub-s.  1.) 

Hut  now  the  usual  course  is  for  a  convicted  person  to  appeal 
to  the  Court  r'  Criminal  Appeal,  which  came  into  existence  ou 
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April  i!»th,  l!HW.  This  Court  may  either  aftii  lu  the  Ki-fltence  piirt»«.l 
ut  thf  triikl.  or  iMiau  suih  nentence  in  Hiil>Mtituti<»ii  an  it  ihinkn 
proper,  or  .iiia>«lj  the  conviction  uiui  direct  u  jiidKineiit  iiiul  v.ailict 
o(  aniuitul  lo  l.fniUered.  (Crimiiml  Appeal  Act,  1!H)7.  hh.  4  aii.l  •).) 
Mut  iicilhtT  tlif  Court  of  Crimiiml  Appeal  nor  the  King's  Hcn.li 
Division  Clin  urant  u  new  trial  in  u  criminal  ciiHt-. 

S'litiiifi; 
Sentence  ih  ■generally  pas^^ed  iirectly  the  verdict  of  guilty  Ih  given  : 
hut  not  always,  esin-cially  in  the  King's  Hench  Division.  If  sentemc 
be  d(  ferred  the  defendant,  unless  the  case  he  exceptional,  is  allow.  .1 
out  on  the  Mime  hail  as  Ufore.     In  the   interval,  the    defendant 
may  lile    atVidavits  in  mitigation  of  punishment,    which  the    pro- 
secutor   may  answer.     Such   uftidavits  .nay  show  that  thi!  defen- 
dant reusonahly  and  h,„iii/uW  helieved  in  the  truth  of  the  cliargen 
made   in  the  lihel,  hut  not  that  the  lihel  is  in  fact  true.     t/.'.   v. 
Ihnd.  II.  \  IJ.  \  Aid.  AU  ;  /;.  V.  Ihih'i"-  "  ^-  ^  ^ '•  '5'' :  ^  ^'-  "^  '"'•  ^  • 
/,'.  V.  .V  ,//».//',  I"  .1.  I'.  HI.)     Or  they  may  contain  general  evidence 
of  good  character,  or  disclaim  any  personal    malicfi    against    the 
prosecutor  (/.'.  v.  Tuiiii.l,!,  I'i.l.  P.  12;$),  or  show  that  the  defen.i.oit 
voluntarily  stopped  tlie  sale  of  the  hook  comi>lained  of  as  soon  ii- 
procce.lings  were  commenced  (/.'.   v.    Willi  iiiis,  LolTt.  T-".'.').  or  unv 
othf-r  circumstance  showing  provocation  l.y  the  prosecutor  oi   an 
ahsencr  of  malice  in  the  defen<lant.     Hut  the  defendant  shouM  Lc 
careful  not  to  attack  the  character  of  the  jirosecutor  or  his  witn.  .s-.s, 
orimiMign  tlif  justice  of  the  verdict,  lest  he  therehy  ag-ravate   his 
originarolVence.     lUackhurn.  .1..  in  /:.  v.  .S//(/«/«.     .  31  .[.    T.  :l(t(s, 
refuse<l  to  receive  a  memorial  in  favour  of  the  defendant,  .■hieli 
was  not  on  atVulavit. 

If,  in  the  inlet  val  since  the  verdict,  the  defendant  has  reinihli-ht-a 
the  lihel.  or  continued  iu  sale,  or  hecn  guilty  of  otht-r  niiscoiiiiun, 
the  prosecutor  may  file  athdavils  in  aggravation  of  pinnslnn.  ut. 
vSee  /.'.  V.  H'/V/i./s.  :!  T.  I!.  VlH.)  As  lo  the  proeedur-  when  the 
defendant  is  hrought  up  ''>'•  iudgmeut.  see  //.  v.  liioiU,  -2  T.  It.  i'.^:l. 
nw  .lefend:int  must  be  personally  present,  if  his  slate  of  health 
will  permit.  ( /.'.  V.  Ilinlrr-Jimh'ii,  :W .1.  K  IM  :  II.  v.  KiixjhiL' ,  W  N- 
1M70.  p.  l:iO.)  If  he  has  absconded,  judgment  apparently  ciinn.it  he 
pronounced:  all  the  Court  can  .h)  is  to  estreat  the  recogni>ances. 

,/.•.  V.  c/o.  ;,■  --. ' ,  17  ih  u.  .-01,  u.;  /.'.  V.  h:ii::,hr!h  nv//..,.--.  w  v. 

1870,  i>.  I'iO.)  i'he  judge  in  passing  sentence  will  consider  wh.  liur 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  hy  any  iiUa  of 
justilicaliou  which  he  may  have  placed  on  the  reeo.-.l.  and  In  the 
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tividence  Riven  to  prove  or  to  (Improve  the  mime.  (♦»  \-  7  Vict.  c. }»«, 
H.  « ;  H.  V.  Xiwmuii,  17  .?.  P.  81.) 

Where  judgment  huit  been  sulTerod  by  dofauU.botli  parties  ulioulil 
Btute  their  cuse  on  utlidavit.  If  there  in  any  matter  in  the  pro»e- 
cutor'H  affidavit  which  the  deft'iidunt  i-Diild  not  lif  oxipeotcd  lo  huvo 
coint'  jirepared  to  answer,  he  will  be  allowed  an  opiMnlimiiy  of 
aii8WeriM;i  it  on  a  (iittire  day.  {It.  v.  Airlh  i.  2  T.  ii.  -JO.!,  n. ;  IL  v. 
inixoii.  4  T.  H.   IH7.) 

As  to  the  Hentence  that  nmy  lie  passed  in  the  case  of  adefainatorv 
libel  at  common  law.  see  niih.  p.  l')l» :  under  the  various  statutea, 
pp.  4!i\) — 46'i  ;  in  the  eaHeof  a  blugphenioiis  libel,  p.  177;  an  obr-cene 
lilwl,  p.  50') ;  a  seditious  liliel.  p.  Tilti.  If  tlie  prisoner  be  found 
Kiiilty  of  publishing  a  blasi»lionious  or  aetlitious  libel,  all  copies 
found  in  his  jHJSseasion  may  be  .seized  and  destroyed  by  an  order  of 
the  Court  under  liO  Geo.  IFI.  \-  I  (ieo.  FV.  c.  H.  ss.  I,  2, 
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In  the  case  of  an  indictment  or  information  by  u  private  |  rosecntor 
for  the  publication  of  a  defamatory  libel,  if  judgment  Hliall  beuiven 
for  the  defendant,  he  shall  bo  entitled  to  recover  his  costs  from  the 
prosecutor.  (K  A-  7  Vict.  c.  SMJ,  s.  8.)  Such  costs  must  first  be  taxed 
by  the  proper  ofticer  of  the  Court  before  which  the  indictment 
or  information  is  tried  ;  and  this  should  be  done  before  the  next 
conmiisBion  of  assize  issues,  if  the  case  was  tried  at  the  .Vssizes.  else 
the  cle/k  of  assize  will  be  fmictiu  ,>r!icii>.  His  taxation  cannot  bo 
reviewed  by  the  Kind's  Hench  nivi-ion  Ut.  v.  Xcirhniis, .  1  I,.  A-  M. 
l-2!» :  22  L.  .T.  Q.  R.  127  :  17  J.  P.  571 ;  such  at  least  was  tlie  practice 
before  the  Judicature  .\ct.  187;$ :  and  it  does  not  appear  to  be  atl'ected 
bv  sect.  It)  f  that  Act,  which  nuikes  Courts  af  Oyer  and  Terminer 
and  Oaol  Delivery  part  of  the  High  Court.  (See  JL  v.  Diidl,//  unU 
Strph,  iiH,  14  Q.  H.  \).  at  pp.  280,  560.)  No  special  order  to  tax  is 
necessary.  (/.'.  v.  Snlli/,  12  .1.  P.  530.)  In  the  case  of  un  informa- 
tion, the  record  being  in  the  King's  Bench  Division,  execution  may 
is.sue  on  taxation  in  the  ordinary  way.  {11.  v.  LatiiiKr,  15  Q.  B. 
1077;  20  L.  .].(.).  H.  129;  15  .Jur.  IJH.)  But  in  tlie  case  of  an 
indictment  not  in  the  King's  Bench  Division,  there  is  no  way  of 
issuiiif,'  execution  for  such  costs  ;  they  must  be  recovered  therefore 
by  an  ordinary  action  at  law.  {Jlirliunlxmi  v.  Willii,  L.  U.  8  Ex. 
6t» ;  12  L.  J.  Ex.  15,  ()8  :  27  L.  T.  828  ;  12  Cox.  C.  C,  2yH,  :}51.)  If 
the  grand  jury  throw  out  the  bill,  the  Court  has,  unfortunately,  no 
power  to  give  the  defendant  his  costs ;  this  is  a  rasim  miiiioiiiii  in 
iraftiug  sect.  8.    (/.'.  v.  Mnrn/,  57  .1,  V.  13«.) 

o.i,.s.  3  B 
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So  if  a  defendant  pleads  a  justification  and  the  issue  be  found  for 
the  prosecutor,  the  prosecutor  may  recover  from  the  defendant  the 
costs  which  he  has  sustained  by  reason  of  such  pica,  whatever  be  the 
result  of  anv  other  issue.     (6  &  7  Vict.  c.  96,  s.  8.) 

But  this  section  does  not  apply  to  Crown  prosecutions,  or  to  anv 
pr.iceedings  for  blasphemous,  obscene,  or  seditious  libels.  And  there 
is  no  provision  enablin'-  a  prosecutor  to  recover  the  general  costs  of 
the  prosecution.  If,  however,  a  fine  be  imposed  on  the  defendant  us 
part  of  his  sentence,  the  prosecutor  may  sometimes,  by  memorialising 
the  Treasury,  obtain  a  portion  of  the  fine  towards  the  payment  of  hi8 

costs.  w     • 

\Vhere  an  indictment  is  removed  by  certioran  into  the  Kuiys 
Bench  Division,  the  party  applying  for  the  writ  (not  bemg  the 
Atloiney-General)  must  give  security  for  all  subsequent  costs. 

Where  a  nnmicipal  corporation  has  directed  a  prosecution  for  a 
libel  on  one  of  its  ofticers,  the  costs  cannot  be  paid  out  of  any 
borough  fund.  (li.  v.  .V«n/or.  ,fr..  of  Liv,rp«ol,  41  L.  J.  Q.  H.  175: 
•20  W.  K.  !J8!» ;  '2t>  L.  T.  101.)  Where  the  directors  of  a  company 
have  instituted  a  prosecution  for  a  libel  on  themselves,  the  cosIh 
should  not  be  paid  out  of  the  aosets  of  the  company,  though  the 
directors  will  not,  as  a  rule,  be  ordered  to  repay  any  costs  already  .so 
paid.  {I'irhm,!,  V.  Strphvnso,,,  L.  R.  14  Eq.  «22  ;  41  L.  J. Ch.  VM : 
'20  W.  U.  ti')!  :  -21)  L.  T.  (508.)  But  where  the  Ubel  is  an  attack  upon 
the  conipany  itself,  and  calculated  to  injure  its  credit  or  diminisli  its 
business,  the  costs  of  a  prosecution  may  rightly  he  paid  out  of  the 
funds  of  the  eouipunv.  (St,t<l<l,'rt  v.  (iioHi-nior.  !$«  Ch.  1>.  ."-^S:  "..'. 
L.  J.  Ch.  CWiM  M  W."  H.  754;  ->r,  L.  T.  171 :  50  J.  I'.  710:  and  see 
lireaii  \-  lioi/al  British  Siirs,>,'  Assixiatioii,  [18!»7J  '2  Ch.  -ll'l-.M 
L.  J.  Ch.  587  ;  4r,  W.  it.  86  :  7<)  L.  T.  735  ;  ante,  p.  454.) 
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Canadian'  Notes  to  Cuai-ter  XXVIII. 
Criminal  Procedure  on  Indictment  for  Libel. 

An  indietnient  charging  the  publiL-ation  of  a  defamatory  libel, 
which  does  not  state  that  the  same  was  likely  to  injure  the  reputa- 
tion of  the  libelled  person  by  exposing  him  to  hatred,  contempt  or 
ridicule,  or  was  designed  to  insult  him,  was  held  to  be  bad  by  rea- 
son of  the  omission  of  an  essential  ingredient  of  the  offence.  R.  v. 
Cameron  (1898),  2  Can.  Cr.  Cas.  17:5.  7  Que.  Q.B.  162.  Such  an 
indictment  cannot  be  amended  and  must  be  set  aside  and  ((uashed 
as  the  defect  is  a  matter  of  substance.     Ibid. 

The  contrary  view  is  taken  in  New  Brunswick,  where  it  has  since 
been  Tield  that  these  special  allegations  were  unnecessary.  R.  v. 
.MeDougall  (1909),  15  Can.  Cr.  Cas.  466,  39  N.B.R.  388. 

In  order  to  obtain  a  change  of  venue  in  a  prosecution  for  de- 
famatory libel  such  facts  must  be  shewn  a.s  will  satisfy  the  Court 
that  a  fair  trial  cannot  be  had  at  the  present  venue,  and  it  is  not 
sufficient  that  the  applicant's  solicitor  swears  to  a  belief  that  a  fair 
trial  is  impossible  there  because  of  the  prosecutor's  interest  in 
political  affairs.  The  fact  that  two  abortive  trials  of  the  cause 
liave  already  taken  place  at  both  of  which  the  jury  disagreed,  is 
not  of  itself  a  ground  for  ordering  a  change  of  venue.  R.  v.  Nicol 
(1900),  4  Can.  Cr.  Cas.  1  (B.C.). 

A  commission  to  take  the  evidence  of  witnesses  abroad  in  a  libel 
prosecution  is  properly  ordered  at  the  trial  where  the  evidence 
rcbites  wholly  to  a  plea  of  justification  just  entered  of  record.  R.  v. 
Nieol  (1898),  5  Can.  Cr.  Cas.  31  (B.C.).  An  order  for  a  commis- 
sion to  take  such  evidence  should  not  be  made  before  plea.    Ibid. 

Where  a  convicted  person,  instead  of  bein'  sentenced  is  dis- 
charged from  custody  upon  entering  into  a  recognizance  with  sure- 
tirs  to  appear  and  receive  judgment  when  called  up.  it  is  only  on 
niDtion  of  the  Crown  that  the  recognizance  can  be  estreated,  or 
judgment  moved  against  him.  In  Ontario,  a  private  prosecutor  in 
;i  prosecution  for  defamatory  libel  has  no  locus  standi  to  make  the 
ipplioation.  R.  v.  Young  (19011,  4  Can.  Cr.  Cas.  ."JSO.  2  O.L.R. 
'.?2S.  Wliere  fourteen  years  had  elapsed  since  t'le  conviction,  and 
tlio  only  breaches  of  recognizance  charged  were  the  publication  of 
■^ixnrnl  newspaper  articles  alleged  to  be  defamatory  of  the  prose- 
'•ntor.  the  latter  should  be  left  to  his  remedy  by  action  or  indict- 
'iiint  in  respect  of  any  fresh  libels,  even  if  he  had  a  locus  standi 
ti>  inforce  the  recognizance.  Ibid. 
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Every  proprietor,  publislier,  editor  or  other  person  charpd 
with  the  publieation  in  a  newspaper  of  any  defamatory  libel,  sliall 
be  dealt  with,  indicted,  triwl  and  punished  in  the  Proviuee  in 
whieh  he  resides,  or  in  whieFi  such  newspaper  is  printed.    Cr.  ("o.h 

see.  888. 

Every  one  accused  of  publishing  a  defamatory  libel  may  phnd 
that  the  defamatory  matter  published  by  him  was  true,  and  that 
it  was  for  the  public  benefit  that  the  matters  charged  should  !"■ 
published  in  the  manner  and  at  the  time  when  they  were  pul. 
lished.    Cr.  Code  see.  722  (1). 

Such  plea  may  justify  the  defamatory  matter  in  the  sense  sp.ci 
fied.  if  any,  in  the  count,  or  in  the  sense  which  the  defamatory  niiit 
ter  bears  without  any  such  specification;  or  separate  pleas  justify. 
ing  the  defamatory  matter  in  each  sense    may    be    pleaded  s.p;!- 
rately  to  each  as  if  two  libels  had  been  charged  in  separate  counts. 
Cr.  Code  sec.  722  (2). 

Every  such  plea  must  be  in  writing,  and  must  set  forth  tti.' 
particular  fact  or  facts  by  reason  of  which  it  was  for  the  pul.ii<- 
good  that  such  matters  should  be  so  published.    Cr.  Code  sec.  TJ2 

(31. 
The  prosecutor  may  reply  generally  denying  the  truth  then'ot. 

Cr.  Code  sec.  722  (4). 

A  plea  of  justification  to  an  indictment  for  defamatory  UM 

must  allege  that  the  defamatory  matter  published  is  true  and  tli;it 

it  was  for  the  public  benefit  that  the  alleged  libel  was  pubhsli.Mi. 

R.  V.  r.renier  (1897),  1  Can.  Cr.  Cas.  ;")  (Que.). 

Such  plea  must  then  set  forth  concisely  the  particular  fa.t-;  liy 

reason  of  which  its  publication  was  for  the  public  good,  but  it  timst 
not  contain  the  evidence  by  which  it  is  proposed  to  prove  v„c!i 
facts,  nor  anv  statements  jnirely  of  comment  or  argument.     H.i-l. 

A  plea  of  justification,  which  embodies  a  number  of  lelteis  vvlii.li 
it  is  proposed  to  use  as  evidence,  and  contains  paragvaplw  ot 
which  the  matter  consists  merely  o"  comments  and  argument,  is 
irregular  and  ill.'gal :  and  the  plea  itself  should  be  struck  U;m 
the  record,  or  the  illegal  averment  should  be  struck  out.  and  tin" 
def.-ndant  allowed  to  pl.'ad  anew.    Tbid. 

To  an  indictment  for  libel,  the  language  of  which  '  as  eou-  mM 
in  general  terms,  the  defendant  pleaded  that  the  words  an<l  stnto- 
ments  complained  of  in  the  indictment  were  true  in  substanc.  ;ni( 
in  fact,  and  that  it  was  for  the  public  benefit,  etc.  It  w.,.  :.'vi 
that  the  plea  was  insufficient  hecause  it  did  not  set  out  the  i  ;i>ti 
cular  facts  upon  which  the  defendant  intended  to  rely.  1>.  n. 
Creighton  (1890),  19  Ont.  339. 
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The  existence  of  nimours  cannot  be  proved  in  justification  of 
the  libel.    R.  v.  Dougall  (1874),  18  L.C.  Jur.  85. 

In  a  prosecution  for  an  alleged  defamatory  libel  contained  in  a 
newsfaper  article,  condemning  nn  employer's  dismissal  of  em- 
ployees belonging  to  a  trade  union  and  charging  that  the  distribu- 
tion of  certain  gratuities  by  the  employer  to  his  employees  was 
impelled  by  motives  of  selfishness  on  his  part  and  was  for  the  pur- 
pose of  winning  public  approval  and  favourable  public  comment 
through  press  notices  thereof,  a  plea  of  justification  will  not  be 
struck  out  on  the  objection  that  the  facts  therein  alleged  do  not 
shew  that  it  was  for  the  public  benefit  that  the  publication  should 
he  made,  if  such  plea  contains  a  charge  that  the  press  notices 
favourable  to  the  complainant  were  publislied  at  his  instance.  If 
the  complainant  in  a  prosecution  for  defamatory  libel  has  himself 
called  public  attention  to  the  subject  matter  of  the  alleged  libel  by 
olttiiining  the  publication  of  newspaper  articles  commending  his 
t'onduct  therein,  he  thereby  invites  public  criticism  thereof  and 
cannot  ol)ject  that  the  answer  to  his  own  articles  is  not  a  publica- 
tion in  the  public  interest.  R.  v.  Brazeau  (1899),  3  Can.  Cr.  Cas. 
89  (Que.). 

Till-  truth  of  the  matters  charged  in  an  alleged  libel  shall  in  no 
I'iisi'  lie  in(|uired  into  without  the  plea  of  justification  aforesaid 
unless  tlie  accused  is  put  upon  his  trial  upon  any  indictment  or 
information  charging  him  with  publishing  the  libel  knowing  the 
siiinc  to  be  false,  in  which  case  evidence  of  the  truth  may  be  given 
in  order  to  negative  the  allegation  that  the  accused  knew  the  libel 
to  ]„■  fnlse.    Cr.  Code  sec.  911   (IV 

Tile  accused  may,  in  addition  to  such  plea,  plead  not  guilty  and 
Mirh  pleas  shall  l)e  inquired  of  together.    Cr.  Code  see.  911  (2). 

If.  when  such  plea  of  justification  is  pleaded,  the  accused  is  con- 
virteil.  the  Court  may,  in  pronouncing  sentence,  consider  wliether 
liis  truilt  is  aggravated  or  mitigated  by  the  plea.  Cr.  Code  sec. 
'.Ill   cu. 

I'very  person  against  wliom  any  criminal  proceedings  are  com- 
!in  need  or  prosecuted  in  any  manner  for  or  on  account  of  ir  in 
ri>I>e(t  of  the  publication  of  any  report,  paper,  votes  or  proceed- 
in'js.  by  sucli  pci-son  or  by  his  servant,  by  order  or  under  the 
autlicirity  of  any  legislative  council,  legislative  assembly  or  house 
of  .issenilily.  nuiy  submit  to  the  Court  in  which  such  procewlings  arc 
<  ■  I  niiiiiirneed  or  prosecuted,  or  before  any  Judge  of  the  same, 
I  [ion  twenty- four  hours'  notice  of  his  intention  so  to  do.  to  the 
Iitnsecntor  in  8uch  proceedings,  or  to  his  attorney  or  solicitor,  a 
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certificate  under  the  hand  of  the  speaker  or  clerk  of  such  legisla- 
tive council,  legislative  assembly  or  house  of  assembly,  as  the  ease 
may  be,  verified  by  a£5davit,  stating  that  the  report,  paper,  votes 
or  proceedings,  as  the  case  may  be,  in  respect  whereof  such  criniinai 
proceedings  are  commenced  or  prosecuted,  was  or  were  publislnd 
by  such  person,  or  by  his  servant,  by  order  or  under  the  authority 
of  the  legislative  council,  legislative  assembly  or  house  of  assem- 
bly, as  the  case  may  be.  Such  Court  or  Judge  shall,  upon  sudi 
certificate  being  so  submitted,  immediately  stay  such  criminal  jiro 
ceedings,  and  the  same  shall  thereupon  be  deemed  finally  ended, 
determined  and  superseded.    Cr.  Code  sec.  912. 

In  any  criminal  prosecution  for  or  on  account  or  in  respect  of 
the  publication  of  any  copy  of  such  report,  paper,  votes  or  pro- 
ceedings, the  defendant  may  submit  to  the  Court  or  Judge  bel'ote 
which  or  whom  such  prosecution  is  pending  a  copy  of  sucl-  re|i(iil. 
paper,  votes  or  proceedings,  verified  by  affidavit,  and  the  Court  or 
Judge  shall  immediately  stay  such  criminal  prosecution,  and  the 
same  shall  thereupon  be  deemed  to  be  finally  ended,  determimd 
and  superseded.    Cr.  Code  sec.  9]  .3. 

In  any  criminal  proceeding  commenced  or  prosecuted  for  piili- 
lishing  any  extract  from,  or  abstract  of,  any  paper  containinir  di 
famatory  matter,  which  has  been  published  by  order  or  under  the 
authority  of  the  Senate,  House  of  Commons  or  any  legislative 
council,  legislative  assembly  or  house  of  a.ssembly,  such  paper  Mi.iy 
be  given  in  evidence,  and  it  may  be  shown  that  such  extrait  or 
absfr.  t  was  published  in  good  faith  and  without  ill-will  to  the 
person  defameil,  and  if  such  is  the  opinion  of  the  jury,  a  venliet  of 
not  guilty  shall  be  entered  for  the  defendant.    Cr.  Code  sec.  !'4T. 

On  the  trial  of  any  indictment  or  information  for  the  niakini.'  or 
publishing  of  any  defamatory  libel,  on  the  plea  of  not  guilty 
pleaded,  the  jury  sworn  to  try  the  issue  may  give  a  generiil  ver- 
dict of  guilt.v  or  not  guilty  upon  the  whole  matter  put  in  i^vn,. 
upon  such  indictment  or  information,  and  shall  not  be  requireil  or 
directed,  by  i..p  Court  or  Judge  before  whom  such  indictment  or 
information  is  tried,  to  find  the  defendant  guilty  merely  on  »lh 
proof  of  publication  by  such  defendant  of  the  paper  char!.'''!  to 
be  a  defamatory  libel,  and  of  the  sense  ascribed  to  the  s.ine'  in 
such  indictment  or  information:  but  the  Court  or  Jndgi'  I'>;mi-,. 
whom  such  trial  is  bad  shall,  according  to  the  discretion  of  <u.h 
Court  or  Judge,  give  the  opinion  and  direction  of  such  Conrt  or 
Judge  to  the  .jury  on  the  niattiT  in  issue  as  in  other  erimiiuil  ■  ••  ■'; 
and  the  jury  may,  on  such  issue,  find  a  special  verdict  if  :'  y 
think  fit  so  to  do.     Cr.  Code,  sec.  9.j6,  as  amended  in  190S. 
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The  defendant,  if  found  guilty,  may  move  in  arrest  of  judg- 
ment on  sui'li  ground  and  iu  sueli  manner  as  heretofore.  Cr.  Code 
sec.  956  (2). 

When  an  indictment  for  defamatory  libel  consisting  of  words, 
inoffensive  in  themselves,  but  capable,  liy  irony,  of  being  construed 
as  a  dishonourable  imputation,  contains,  beyond  the  offensive  words, 
an  allegation  of  the  sense  in  which  they  would  be  understood,  the 
Crown  may  prove  extrinsic  circumstances  which  would  cause  such 
sense  to  be  attached  to  the  words.  Tt  is  not  necessary  that  these 
circumstances  should  be  .set  forth  in  the  indictment,  and  the  accused 
is  suflSciently  protected  from  surprise  by  the  right  given  to  him  to 
ask  for  particulars  of  the  charge.  In  default  of  a  demand  for  par- 
ticulars he  cannot  object  to  such  evidence  and  there  would  be  no 
ground  for  a  reserved  case  as  to  the  legality  of  its  admission.  (2^ 
In  the  ease  of  a  defamatory  libel  published  in  a  newspaper,  where 
the  accused  relies  upon  the  plea,  under  .s.  297  of  the  Criminal  Code, 
that  the  publication  of  the  libel  was  made  without  his  knowledge, 
the  Crown  may  make  proof  of  the  publication  of  former  libels  of 
the  same  kind  by  the  same  publisher,  in  order  to  fix  upon  the 
iipt'used  responsibility,  in  the  terms  of  that  section,  for  his  per- 
sistency in  continuing  .snch  publications  in  the  conduct  of  the 
newspaper.  Rex  v.  llolleur,  Q.R.  U  K.B.  556,  12  Can.  Cr.  Cas. 
S  and  16. 

This  newspaper  article,  taken  in  connection  with  the  char- 
iictcr  of  the  paper  and  surrounding  circumstances,  was  held 
to  be  sufficient  to  siipport  a  verdict  of  circulating  obscene  printed 
matter  tending  to  eornipt  morals  within  s.  207  in)  of  the  Criminal 
Code:  "What  married  woman  lets  the  young  man  in  through  the 
side  window  when  her  husband  is  attending  lodge  meeting?"  "Who 
is  the  married  woman  who  went  to  Saint  John  last  Saturday  with 
nil  T.  C.  R.  clerk  and  stopped  at  tlie  hotel  as  clerk's  wife?"  The 
King  v.  :\racD'^ugall.  3!)  N.B.R.  :W8.  1.".  Can.  Cr.  Cas.  466. 

At  a  trial  for  criminal  lil)el  where  the  matter  complained  of  was 
litiollous  per  se.  the  pro.secution  should  not  be  allowed  to  give  evi- 
dince  of  acts  of  hostility  on  the  part  of  the  accused  towards  the 
prosceutor  or  relatives  unconnected  with  the  alleged  libel,  for  the 
purpose  of  leading  to  the  inference  that  the  accused  cherished  feel- 
insrs  of  ill-will  towards  the  prosecutor  and  was  therefore  likely  to 
h.ive  been  the  person  who  published  the  libel :  and,  if  such  evidence 
Ims  been  admit'ted.  although  without  objection,  the  jury  should 
I'c  lold  that  they  should  give  no  weight  to  it.  2.  A  comparison  of 
-tyle  and  common  forms  of  expression  in  the  libellous  and  admitted 
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writings  should  be  by  experts  or  skilled  witnesses  and,  without  sutli 
evidence,  the  trial  Judge  should  not  invite  the  jury  to  draw  any 
inference  from  similarity  in  style  or  expression.  Scott  v.  Crerar 
(1886),  14  A.R.  152.  followed.  Per  Perdue,  J.A.:— When  the  only 
evidence  of  the  handwriting  of  the  accused  is  that  of  experts,  and 
where  the  experts  called  by  the  prosecutor  are  contradicted  by  Jin 
equal  number  of  experts  called  by  the  defence,  the  accused  deny- 
ing the  authorship  on  oath,  the  jury  should  be  told  that  the  pros.' 
cutor  had  failed  to  establish  tliat  the  letters  had  -been  wrifien  by 
her.    Rex  v.  Law,  19  Man.  R.  259,  15  Can.  Cr.  Cas.  382. 

Costs.— In  the  ca.se  of  an  indictment  or  information  by  a  privat.- 
prosecutor  for  the  publication  of  a  defamatory  libel,  if  judgment 
is  given  for  the  defendant,  he  shall  be  entitled  to  recover  from  the 
prosecutor  the  costs  incurred  by  him  by  reason  of  such  indict- 
ment or  information,  either  by  warrant  of  distress  issued  out  of 
the  said  Court,  or  by  action  or  suit  as  for  an  ordinary  debt.  Cr. 
Code  sec.  1045. 

References  on  the  question  of  eoMt«:— R.  v.  Patteson  (18Tr>).  :{6 
U.C.Q.B.  129.  150;  Mackay  v.  Hughes  (1901).  19  Que.  S.C.  :!67: 
R.  v.  Nichol  6  Can.  Cr.  Cas.  8.  8  B.C.R.  276;  Nichol  v.  PodI.v 
(No.  1).  6  Can.  Cr.  Cas.  12.  9  B.C.R.  21 ;  Nichol  v.  Poolcy  (No.  2\ 
6  Can.  Cr.  Cas.  269.  9  B.C.R.  363;  R.  v.  Blackley,  8  Can.  Cr.  Cas. 
405,  13  Que.  K.B.  472. 
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PRO -FEDINOS    BY   WAY    OF    CHIMINAI,    INFORMATION. 

Motion  for  thi'  (frder  Si»i. 

An  ex  officio  information  is  tiled  hy  the  Attorney-General  of  his 
own  motion.  All  other  criminal  informations  are  tiled  hy  the  King's 
coroner  and  attorney,  formerly  called  the  Clerk  of  the  Crown  ;  he 
may  not  file  any  information  without  an  express  order  of  the  King's 
Bench  Division  granted  in  Q\m\  Court.  (4  Will.  &  Mary.  c.  18,  s.  1, 
Crown  Office  Rules,  1906,  r.  35.)  Counsel  must  move  the  Court 
upon  proper  affidavits  for  an  order  nisi  calling  upon  the  defendant 
to  show  cause  why  an  information  should  not  bo  granted.  The 
motion  must  be  made  within  a  reasonable  time  after  the  offence 
complained  of.  (//>.  r.  37.)  The  former  rule  was  that  the  applica- 
tion must  be  made  witliin  two  terms  after  the  i)ul)lieation,  or  at  all 
events  within  two  terms  after  the  libel  came  to  the  knowledge  of 
the  prosecutor.  The  prosecutor,  too,  must  come  to  the  Court  in 
the  first  ir  -ance,  and  must  not  have  attempted  to  obtain  redress 
in  other  .,  .ys.  {li.  v.  Marshall,  4  E.  &  B.  475  ;  Ex  p.irte  Pollard, 
(mi)  17  Times  L.  R.  773  ;  autr,  p.  4G7.)  He  must  submit  him- 
self to  the  Court,  and  consent  to  waive  his  civil  remedy  by  action, 
if  need  be,  and  must  be  prepared  to  go  through  with  the  criminal 
proceedings  to  conviction.  It  is  not  necessary  to  obtain  the  order 
of  11  judge  at  chambers  before  moving  the  Court ;  sect.  3  of  the 
Newspai)er  Libel  and  Registration  Act,  1«8I  (now  repealed),  did 
not  apply  to  any  application  for  a  criminal  information  whether 
'■x  ofirio  or  otherwise  {Yates  v.  Th,!  Qium,  14  Q.  B.  D.  648 ;  54 
L.J.Q.  B.258;  33  W.  R.  482;  52  L.  T.  305 ;  49  J.  P.  43G;  15 
Cox,  C.  C.  686) ;  and  the  same  practice  prevails  under  the  provision 
which  was  substituted  for  it,  sect.  8  of  the  Law  of  Libel  Amendment 
Act,  1888. 

Tlie  affidavits  on  which  the  application  is  based  should  be  carefully 
drawn  up;  as  no  secon..  application  may  be  made  on  amended  or 
additional  affidavits.  (R.  v.  I-'ranai/s,  '2  A.  .V  \']..  4!t.')  They  should 
111  the  first  place  prove  the  publication  i)y  the  defendant.  Mere 
pniu.i/aiie  evidence  of  this  will  not  be  sufficient.  (/.'.  v.  lialdirin, 
8  A.  >t  E.  168 ;  R.  y.  Willdt,  6  T.  R.  294.)      There  must  be  l)efore 
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the  Court  legal  evidence  sufficient  to  justify  a  grand  jury  in  return- 

ing  a  true  bill  for  the  same  offence.     Tlus.  in  if.  v.  >"««(/-;- L-    «• 

G  Q.  B.  3o2  ;  40  L.  J.  Q.  H-  06 ;  19  W.  R-  640 :  24  L  T.  2...,.  the 

affidavits  merely  Hl.osv.d  that  the  annexed  copy  of  the  V«r.,s//,. 

Dail„  Chronicle,  the   newspaper  containing  the  Ubel,   had   beet, 

purchased  from  a  salesman  in  the  office  of  that  paper,  and  that ...  a 

footnote  at  the  end  of  that  copy  the  defendant  was  stated  to  be  th,. 

printer  and  publisher  of  the  newspaper,  and  that  the  relator  behuve.l 

him  so  t..  be ;  it  was  held  that  this  was  no  legal  evidence  of  pubhc.i- 

tion,  and  the  rule  was  discharged.     Similarly  it  was  held  that  the 

mere  fact  that  the  libel  has  printed  on  it  the  words:      Ronuiey, 

printer-    is   in  itself  no  proof  that  Eomney   was    the    printer. 

a;  V.  WnU.m.  and  limn.',,,  2  L.  J.  K.  B.  (Old  S.)  30.)     If  the 

defendant  keeps  an  office  or  shop  at  which  copies  of  the  paper  can 

be  purchased,  then  an  affidavit  by  a  person  who  purchased  a  copy 

of  the  libel  at  such  office  or  shop  will  be  the  l«st  evidence  of  a 

publication  by  the  defendant,  and  also  that  most  easily  obtainable. 

That  the  purchase  was  made  expressly  for  the  purpose  of  enabUnj^ 

such  affidavit  to  be  sworn  is  no  objection.      (/)»/.<•  of  Bnmsinrl. 

V.  Hanncr,   14   Q.   B.  189;  19   L.J.   Q.   B.  20;  14   Jur.  110;  3 

C.  &  K.  10.)  .        ,       ,       .  ,         ,   , 

It  is  a  doubtful  point  whether  the  omission  of  such  strict  proof  of 

publication  can  subse.iuently  be  supplied  by  the  admissions,  if  any. 

in  the  defendant's  affidavits  filed  to  show  cause  against  the  oi.ler 

being  made  absolute      The  Courts  have  generally  refused  to  look  at 

defendant-,  affidavit,  to  .  ipply  a  defect  in  those  of  the  prosecutor. 

(/.'  V  lial.luin,  H  A.  .t  E.  169.)     For  the  rule  is  that  the  pros.cntor 

cannot  on  the  argument  refer  to  any  document  which  dues  not 

appear  on  the  face  of  the  order  itself  to  have  been  read  at  the  tir.t 

application,     {li.  v.  llWm.'c  and  another,   12  A.  &  E.  42-.)    J3ut 

Lord  Kenyon,  in  7.'.  v.  Mein,  3  T.  R.  597.  and  Blackburn    .J.  in 

L-.  V.  .S7  J...  L.  R.  6  Q.  B.  355  ;  40  L.  J.  Q.  B.  96 ;  H'. ^^•  R"  •'^O ; 

24  L  T  266,  expressed  an  opinion  that  the  Court  might  look  at 

any  evidence  lawfully  before  them  for  any  purpose  they  pleased 

The  prosecutor  must  also  swear  to  his  innocence  in  all  partHalars 
of  the  charge  contained  in  the  libel.  (IL  v.  Webster, 'A  L  h-  -WH- 
l--or  ahbougb  at  the  trial  -f  the  information  when  granted  truth  will 
|,e  no  defence,  except  under  Lord  Campbell's  Act,  still  i  is 
"  sufficient  cause  to  prevent  the  interposition  of  the  (onvt  im  tni^ 
extraordinary  manner";  the  Court  will  leave  the  prosecutor  to 
proceed  by  way  of  indictment  in  the  ordinary  course.  >/-•  v. 
Bkkerton,  1  Stru.  498;  /;.  v.  Draper,  3  Smith,  390.) 
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If  there  ia  no  specific  charge  in  the  libel,  no  such  affidavit  is 
necessary  (/^  v.  Williami,  5  B.  &  Aid.  595),  and  it  has  also  been 
dispensed  with  in  other  special  circumstances.  But  as  a  rule  tlioi  < 
must  be  a  specific  denial  on  oath  of  the  particular  charj^'es,  even 
where  it  is  a  duke  that  is  aspersed.  (//.  v.  Ila»irell  and  Hate,  1 
Dougl.  387.)  If  a  gene..il  charge  be  made  and  a  specific  iuHtance 
alleged,  the  affidavit  must  expressly  negative  not  only  the  general 
charge,  but  also  t'  >  specific  instance.  {K.  v.  A  unger,  37  J.  l'.  t>  15  ; 
12  Cox,  C.  C.  407.) 

The  affidavits  should  be  sworn  with  mi  heading  or  title.     They 

Hliould  not  contain  irrelevant  or  improper  matter  ;  if  the  prosecutor 

oiises  the  alleged  libeller  or  showB  an  animus  against  him,  the 

Court  will  very  probably  reject  the  application,     (li.  v.  Jiurn,  7 

A.  k  E.  190.) 

The  order  nisi,  if  granted,  should  be  drawn  up  "  I'pon  reading  " 
the  alleged  libel  and  the  affidavits  and  all  other  documents  to  which 
it  in  desired  to  refer  on  the  argument.  It  should  be  personally 
served  on  the  defendant. 

Argument. 

The  defendant  now  shows  cause.  He  generally  tiles  affidavits  in 
reply.  It  is  oi^en  to  him  to  maintain  that  the  libel  is  true.  (li.  v. 
F.ir  iiml  I'ailhii,  5  A.  &  E.  780  ;  1  X.  &  P.  22!).)  (See  ante,  p.  1!U.) 
He  may  also  contend  that  the  libel  complained  of  does  not  apply 
to  the  relator.  {It.  v.  Barnard,  Kxpmte  Lord  li.  Gourr,  43  J.  1".  127.) 
This  decision  is  perhaps  to  he  regretted ;  as  it  opens  a  door  by 
which  a  libeller  nia.v  escape  punishment,  provided  he  is  careful 
not  to  expressly  name  his  victim.  The  writer  of  a  lil)el  may 
richly  deserve  punishment,  although  it  may  not  bu  clear  to 
whom  he  intended  the  libel  to  apply  ;  and  the  Court  in  granting  a 
criminal  information  regards  the  interests  of  public  morality  and 
order  rather  than  those  of  the  individual  prosecutor.  (See  li.  v. 
Jennitr,  7  Mod.  400,  and  In  re  The  Erening  \eirs,  (188(>)  3  Times 
L.  K.  255.) 

If  the  order  he  discharged  on  the  merits,  the  Court  generally  gives 
the  defendant  his  costs.  And  no  second  application  may  be  made 
to  the  Court,  even  upon  additional  affidavits  (/'.  v.  Smithson,  4 
B.  i  Ad.  862;  Ex  parte  Mnnnter,  (1869)20  L.  T.  012),  except  in 
very  jjcculiar  circumstances,  as  where  the  only  person  who  had 
made  an  affidavit  on  behalf  of  the  defendant  on  the  argument  of 
the  first  order  has  since  been  convicted  of  perjury  in  respect  of 
such  affidavit.     (li.  v.  Eve  and  Parlhy,  5  A.  &  E.  780;  1  N.  &  P. 
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229.)  But  though  the  pronecutor  cannot  apply  a  second  time 
(or  a  criminal  information,  he  can  still  prefer  an  indictment  in  tho 
ordinary  way.  (I'er  Lord  Denman,  in  li.  v.  Coekthaw,  2  N.  .1 
Man.  378.^ 

('omi>roiniie. 

Frequently,  however,  the  defendant  tiles  exculpatory  affidavit^-. 
aiJologiHing  to  the  proHecutor,  withdrawing  all  imputations  upon 
him,  and  entreating  the  mercy  of  the  Court.  When  this  happiius, 
the  pro«eiJutor  is  generally  quite  satisfied ;  he  has  obtained  itil  he 
desired :  and  by  no  nieiins  courts  the  expense  and  notoriety  of  a 
prolonged  criminal  trial.  Ihit  the  Court  is  not  disposed  on  tlmt 
account  merely  to  allow  tho  proceeilings  to  drop,  even  at  the  request 
of  the  prosecutor.  The  rule  may  still  l)e  made  absolute,  althoMnli 
the  defendant  has  withdrawn  all  imputations,  and  apologised.  (/;. 
V.  Liiifj.  (1870)  :»4  .1.  I'.  aO!t.)  And  in  more  than  one  case  tlic 
KiiiR's  Hench  Division  has  compelled  a  reluctant  prosecutor  to 
take"a  rule  in  the  interest  of  the  public.  Having  invoked  the  uid 
of  the  criminal  law,  it  is  his  duty  not  to  abandon  the  proceedin^is 
merely  becaiise  his  own  private  purpose  is  attained.  (See  I!,  v. 
"  Th,-  U'nrhl,"  a«7l>)  13  Cox,  C.  C.  305  ;  U.  v.  SeirUm,  (iJ03)  19 
Times  L.  11.  t527  :  «7  J.  P.  453.) 

Trial  and  Costs. 

If  tlip  order  be  made  absolute,  the  prosecutor  must  enter  into  a 
recognizance  to  eflfectually  prosecute  the  information  and  to  nbik 
by  and  observe  the  order  of  the  Court.  The  amount  of  the 
recognizance  is  tixed  by  r.  35  of  the  Crown  Office  Rules,  I'.iOt!, 
at  50/.  (But  see  4  Will.  *:  Mn:  ••  :•  18,  s.  1,  and  /.'.  v.  Hroolce. 
2  T.  R.  1!>0.) 

The  information  must  set  oi:  ^ne  libel,  Ac,  with  all  the  certainty 
und  precision  of  an  indictment.  (See  anl>;  p.  720  ;  and  Precdents 
No.  (i!),  72.)  .\s  soon  as  it  is  tiled,  a  copy  must  he  served  on  the 
difendant.  The  defendant  nuist  appear  thereto  within  the  limes 
specified  in  rr.  72-87  of  the  Crown  Office  Rules,  1906 ;  and  see 
r.  33.  If  he  does  not.  he  may  lie  attache.'  under  a  judge's  warrant 
(4«  (leo.  111.  c.  58,  s.  1).  After  appearance  the  defendant  has  ten 
days  within  which  to  plead  or  demur.  (Crown  Office  Rules,  190«, 
r.  1*20.)  Ilis  plea  is  duly  entered  on  the  record,  which  is  then  made 
up  and  sent  down  for  trial  to  the  county  in  which  the  libel  was 
published,  unless  a  trial  at  bar  be  demanded.  The  record  may  l>e 
amended  by  a  judge  at  chambers  after  plea  and  before  trial.  (U.  v. 
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\\ilke»,  17<54— 1770,  4  Burr.  25(58;  2  Wil».  151.)  The  tiiul  or  an 
informution  for  \\\m\  in  all  r«(i|>tictM  restiiuMt.s  the  Iriul  ot  iiii  indict- 
ment; Mive  that  in  er  nJU-i'i  inforiuutionst  the  couiisil  fjr  Ihu Crown 
(whether  tlie  .Vttoriiey-Generiil  hiiiinelf  or  iiiiy  one  appearing  for 
him)  has  the  ri^ht  to  reply,  although  the  (Ufeiulatit  calls  no  witutsa. 
(/;.  V.  H»rn,,  20  Flow.  St.  Tr.  6(iO  :  11  St.  Tr.  2C.J  ;  C.)W|).  072.) 
The  trial  niUHt  take  place  within  one  year  utter  issiii^  join>«]  ;  and  if 
not,  or  if  the  pro8ecutor  enters  a  iiolli'  pn)x,ijni,  the  Court,  on  ni'ition 
for  the  same,  may  award  the  defendant  his  couts  to  the  amount  of 
the  recognizance  entered  into  hy  the  piostcutor  on  tiling  t!io 
information.    (Crown  Office  Uulen,  liM)tj,  r.  3M.) 

Kvery  criminal  information  is  a  piocetulinf;  in  ihf  Kind's 
Bench  Division,  Imt  the  llules  of  the  Supreme  Court  (Order 
LXVIII.  r.  1)  do  not  apply  to  criminal  pro^•l■^:llin^'s  on  the 
Crown  side  of  that  Division  ;  nor  does  tiie  .Tudicaturc  .\ct,  18'.)0 
(see  8.  4).  Hence  the  former  practice  remains  iincliun;,'eil,  suhject 
only  to  the  Crown  Dtlice  Uules  of  lli()(>.  If  on  any  infonnatioii  by 
a  private  prosecutor  for  tlie  publication  of  any  defanintury  libel, 
jiidf^ment  be  given  for  the  defendant,  lie  will  be  entitlt'd  to  recover 
from  the  prosecutor  the  costs  which  he  has  sustained  liy  reason  of 
such  information.  (//<.  r.  rt!>.)  .Xiul  the  jud^e  at  the  trial  cainiot 
in  this  case  deprive  the  successful  defeinlant  of  liis  costs  by  certifying 
that  there  was  reasonable  cause  for  the  information.  (/<.  v. 
Latimn;  16  Q.  B.  1077;  20  L.  .1.  ().  V>.  Vl\) :  15  .Jur.  :tl4.)  The 
Master  of  the  (Irown  Office  taxes  the  co;*ts  undt .  ,  sidebar  rule; 
and  he  may  allow  costs  incurred  by  the  defendant  previously  to 
the  filing  of  the  infornuition.  There  is  no  appeal  from  tliu  Kiu^^'s 
Bench  Division  to  the  Court  of  Appeal  us  to  such  costs,  or  indee'. 
on  any  matter  relating  to  a  criminal  information,  i//.  v.  .S7<i7  and 
"lliem',  1  Q.  B.  D.  4H2 ;  45  L.  J.  Q.  B.  :M)1 ;  1;J  Cox,  C.C.  15!):  (C.  A.) 
•2  Q.  B.  D.  37  ;  46  L.  .1.  M.  C.  1.)  On  such  taxation  execution  issues 
in  the  ordinary  way.  (A*,  v.  L'ltiiiirr,  xiipri).)  There  is  no  power, 
however,  to  condemn  the  defendant  to  pay  the  costs  of  the  prosecu- 
tion, if  he  be  convicted  or  plead  guilty,  unless  indeed  he  files  a 
special  plea  of  justification  under  Lord  Campbell's  .Vet,  in  which 
case  he  will  have  to  pay  the  costs  incurred  by  reason  of  that  plea. 
(See  6  *  7  Vict.  c.  96,  s.  8,  p„iit,  p.  831 ;  aii.l  r.  3!)  of  Crown  Othce 
llules,  1!M36.) 

.\n  appeal  lies  to  the  Court  of  Criminal  Appeal  from  a  convic- 
tion on  a  criminal  information  as  in  the  case  of  a  conviction  on 
indictment.    (Criminal  Appeal  Act,  1907,  .s.  20,  sub-s.  (2). ) 
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Canadian  Notes  to  Chaitek  XXIX. 
Criminai.  Information  for  I.ibkl. 

A  party  MoekinK  »  oriniinal  inforiimtion  iiKiiinst  another  iiiu-st 
liiinsolf  l)e  fn-p  from  bluint',  or  he  will  not  bt;  ^{runtt'd  leave  to  take 
tlint  iiictlio<l  of  pnx'cflnri',  and  will  •>(•  left  to  \m  rwoursf  l)y  iudict- 
iiuuf  i>r  action.  H.  v.  Kdward  Wlulan  (lH(j:n,  1  I'.K.l.  Rop.  223, 
per  I'eters,  J. ;  R.  v.  Bii^Ks,  2  Man.  K.  18. 

A  party  who  want.s  a  criminal  inrorniiitioii  miist  phuc  himself 
cntirt'ly  in  the  hands  of  the  Court.  If  it  ujiJear  that  tin-  party  has 
put  himself  into  eommunn'ation  with  the  publisher  of  the  liliel,  for 
the  purposp  of  retortinff,  or  with  the  vk-w  of  obtainintf  redro-ss,  or 
has  in  any  way  himself  attempted  to  procure  re<lrc-  or  take  the 
law  int<»  his  Mands,  the  remedy  by  criminal  inforiim;iou  will  te 
refused.  R.  V  Wilkinson  (\'*").  41  TCt^.H.  1.  •.'->;  R.  v.  Ilcustis 
]  James    Nova  Scotia)  101. 

A  person  alive  to  the  vindication  of  his  ■  iaracter  when  as.sailed 
and  entJMed  to  le  remedy  of  criminal  in  >rnmtion  must  apply 
with  reasonable  j  ■omptitu  Ic.  The  party  complaining  mu-  come 
ti.  the  Court  either  during  ''e  term  next  after  the  cause  of  com- 
pliiint  anwc.  or  at  so  early  n  [)eriod  in  the  second  term  t|i  reafter 
a%  to  enable  the  accused,  unless  prevented  by  !iic  uceum  lation  of 
business  in  the  Court,  to  show  cause  within  the  second  rm ;  and 
this.  rcj;ardless  of  the  fact  whether  an  assize  intervem  1  or  not.  R. 
V.  Kelly  (1877),  28  t'.C.C.P.  :(•"):  41  r.C.Q.H.  (1877  .  1,  24 

It  is  of  the  highest  importan.-e  that  'le  rel  itor  should  in  all 
(■iises  lay  before  the  Court  all  the  eircut!!-  'ices  fully  and  camlidly. 
HI  order  that  the  Court  mi  deal  vitli  \u  atter.  R.  v.  ilkin- 
M.n  118771.  n  r.C.Q.B.  1,  li). 

The  prantins;  of  a  criminal  info  uati.m  is  di 
•  'iiurt  under  all  circumstances:  tli  applieatit 
tained  on  light  or  triviiil  grounds.  In  '-alini 
catii'  .  the  C'lirt  has  aiways  c\en-  ■  a  coi 
discretion  in  seeing  win  iier  tie  "ie  sliou! 
tlier  the  circumstances  are  such  s  to  ju-stiSy  the  C  'urt  in  granting 
the  rule  for  a  crimi-iii  int  niation  R.  v.  Wilkinson  il877), 
41  rr.Q.B.  1.  29. 

i  icre  are  two  things  pri   "ii   illy  t.'  be  considered  in  dealing  with 

-iu'h  sn  .'ippllrstiori     '    Te  -t-t-  whether  thr  person  who  applies  to 

londuet  the  proseciii..    .  the  relator  or  the  informer,  has  been  him- 

-'•If  free  from  blame,  c-   n  fumgh  it  would  not  justify  the  defend- 
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ant  in  nmkiuK  the  accusation;  2.  To  sec  whether  the  off-^nee  is  ot 
such  maKnituih"  that  it  would  be  proper  for  the  Court  to  mtorfer.. 
and  grant  the  eriminal  information.  liotli  these  things  !iav.-  to  !.,• 
considered,  and  the  Court  would  not  make  its  proei>ss  of  any  valu. 
unless  thev  considered  them  and  exercisetl  a  good  deal  of  diserc^ 
tion,  not  merely  in  saying  whether  there  is  legal  evidence  of  \\u- 
oflfence  having  been  committeil.  but  also  exercising  their  discretion 
as  men  of  the  world,  in  judging  whether  there  is  reason  for  ,1 
criminal  information  or  not.  R.  v.  Wilkinson  (1877),  41  VX'.XiM. 
1,  29;  rt.  V.  Kelly  (1877).  28  I'.C.C.P.  :15. 

The  Court  contines  the  granting  of  eriminal  informations  fur 
libel  to  the  ca.se  of  persons  wcupying  official  or  judicial  positions. 
and  filling  some  offic.-s  which  gives  the  public  an  interest  in  tlio 
.spwHly  vindication  of  their  character,  or  to  the  ease  of  a  charge  of 
a  very  grave  or  atrocious  nature;  leave  was  therefore  refused  to 
the  manager  of  a  large  railway  company  to  tile  a  criminal  infornui 
tion  for  libel,  on  the  ground  that  he  did  not  come  within  the  des- 
cription of  persons  referr.Hl  to.    Per  Armour,  J.,  "  I  think  the  prac- 
tice of  granting  leave  to  tile  criminal  informations  in  this  country, 
having  regard  to  the  social  conditions  of  its  inhabitants  and  tli.' 
liberties  which  they  enjoy  is.  to  say  the  least  of  it.  of  very  doubtful 
expedienev,  and  should,  in   my   opinion,   be   discontinued  and.  if 
necessary*  alwlished  by  legislative    enactment.      The    very    rule 
adopted  in  England,  that  it  will  only  be  granted  to  what  I  nu.y 
call  'a  superior  person'  is  tlu,  strongest  reason,  to  my  mind,  why 
in  this  country  it  should  never  be  granted  at  all.    Whatever  may 
be  deemed  desirable  in  England.  I  do  not  think  it  desirable  that  in 
this  country  there  should  exist  a  remedy  for  the  superior  p.rsnn 
which  is  denied  to  the  inferior."     R.  ^.  Wilson   (1878),  43  CC. 

Q.B.  r>8:{. 

Where  the  liliel  charges  the  person  libelled  with  having,  t'v  a 
prenous  writing,  provoked  it.  the  latter  by  his  affidavit  on  «Iim  ii 
h.'  moves  for  a  <-rimiiial  information  is  \mmd  to  answer  such  .Ikul'c 
otherwise  the  affidavit  will  be  held  insufficient.  R.  v.  Ivlward 
Whelan  (1862\  1  P.E.I.  Rep.  220,  per  Peters.  J. 

In  answer  to  an  application  for  a  criminal  information  for  IiIh-I 
the  defendants  filed  an  affidavit  stating  that  they  had  no  p.Ts.,nitl 
knowledge  of  the  matter  contained  in  the  alleged  libels,  bnt  re- 
ceived the  information  from  persons  whom  they  trusted  to  he 
reliable  and  trustworthy;  that  the  Globe  newspaper  wa^.  enntnlled 
by  the  applicant,  who  was  an  active  politician,  and  had  puM.^lipd 
a  nnmber  of  articles  violently  attacking  one  S.,  who  was  a  cimdi- 
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(late  for  a  piil)lie  oflRcp.  and  tlio  lilx-ls  in  (|ueHtion  witc  published 
with  a  view  of  i-ountcractinp  tin-  clTtTt  of  these  iirtieles,  and  heliev- 
inp  them  to  he  true,  and  without  malice.  This  was  held  to  l)e  no 
f.'round  for  the  Court  refusinjj  to  the  applicant  leave  to  file  a 
criminal  information  for  the  reiterated  puhlication  in  a  newspajier 
of  matter  not  pretended  either  to  be  not  lilx'llous,  or  to  be  true  in 
fact.    R.  V.  Thompson  (1874).  24  r.C.C.P.  252. 
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APPENDIX  A. 


i'rp:cedents  of  pleadings. 

Ct  »N'TEXT>i. 
1.  Tleadinos,  Ac,  in  Actions  in  The  High  Court. 

Statemknts  of  Claim. 

1.  Charactor  of  a  Sorvant. 

2.  Words  in  a  Foreign  LanginiKO. 

3.  Libollous  Placard. 

i.  Boafling  a  Libel  aloud. 

5.  Showing  an  Anonymous  Lctt.T.    (.Sj>ccial  D^imagf.) 

G.  Libel  on  a  Town  Clerk. 

7.   Action  by  a  Solicitor.     (Injunitinn.) 

H.   Libel  on  a  Firm  of  Arrhit-e<ts. 

0.   Libel  on  Profes.sional  Sinfjern  :    Sliuuler  of  Title.     (Special  Damage.) 

10.  Libel  in  the  form  of  Dramatic  Critieism.     (Con.solidated  Actions.) 

11.  Words  imputing  a  IJrime. 

12    Words  imputing  a  (\)ntugious  Dismder.     (Speeliil  Damage.) 

n.  Slander  of  a  riorpyman. 

H.  Slandei   of  a  Minlieiil  Man.     (Alternative  Innuendoes.) 

I.').  Slander  of  a  Solicitor.     (Injunction.) 

10.  Slandei   of  a  Trader  in  the  way  of  his  Trad.-.     (Special  Damage.) 

17.  Word.-,  impiitiii^  In.solvcncy.     (Special  Damiiirc) 

18.  .\ction  by    llu.sbariil   and   Wife  for  Slaudci    of  the  Wife. 
10.  ('ons|)irai'y  to  Lilwd  iinil  Slander  the  Plaintitl.   ■ 

20.  Slander  of  Title  to  (iomls. 

21.  Sland.'r  of  Title  to  a  Patent. 

22.  Dispariigement  of  (ioods  manufactured  and  sidd  b>    another. 
2;i.  Attai'k  on  (ioods  amounting  to  Libel  and  Slander  of  Title. 


i)KFKNlE8  A.ND  REI'LIE!'. 

24.  Defence  in  an  Action  of  LilH'l. 

25.  Defence  in  an  Action  of  Slander  :    Objection  in  point  of  Law. 
20.  No  Libel  :    Horn  fid-e  Comment  on  matterM  of  Public  Interest. 

27.  Fair  and  .\ccurate  Report  and  fair  comment  thereon. 

28.  No  Libel  ;    Fair  Comment. 
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29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44 

4.7 

46 
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49. 
50. 
51. 
52. 
.53. 
54 

56 
57 


58 
59 
60 
61 
62 
63 


No  Publication.     (No  Slander.) 

No  Conscious  Publication. 

Innocent  Publication  of  a  Lib«llou«  Novel. 

No  Conscious  Publication.     (Ma<lni"8s.) 

Words  spoken  in  Jest. 

Justification. 

Justification  of  the  WorUs  without  th.'  alleged  mouniiis. 

Justification  of  a  portion  of  a  Tjibol. 

Justification  and  Privilege. 

Absolute  Privilege.     (liitigant  in  person.) 

Absolute  Privilege      (Witness.) 

Absolute  Privilege.     (Militory  Duty.) 

Qualifii-d  Privilege  :    CharacUr  of  Servant. 

Qualified  Privilege  :    C  -nimon  Interest. 

Qualified  Privilege  :    Miksti-r  !ind  Servant. 

Qunlifietl  Privilegi-  :    Conimuiiiciition  volunteered. 

Particulars  under  Plea  of  Qualified   Privilege  :    Self -Defence. 

Particulars    under    IM.u    of    Q.ialifi.Ml    Privilege:    Common    Int.-rest. 

(Church  Mcmler-s.) 
PafUcuHrs  under  Pl.a  of  Qualified   Privilege  :    Offer  of  Reward   for 

Discovery  of  Offender. 
Particulars  under  Plea  of  Qualified   Privilege  :    Complaint  to   Persons 

in  Authority. 
Privileginl  Report  :     Publishi'J  as  a  Pamphlet. 
Privileged  Report  :    Report  of  a  Public  Mwting. 
.  Defence  to  Slander  of  Title  to  (ioods. 

Defence  oif  Previous  Action  :    Res  Judicata. 
.   Accord  and  Satisfaction. 
Payment  into  Court  :    Piesuling  Matters  in  Mititratioii  of  Damaqres 
Payment  into  Court,  with  an  Admission  of  the  liitiueiidoes. 
Apologising  in  a  Defence. 
Consolidato.1  Actions  :    Payment  int..  Court  denying  the  liuiueud...  v.ilh 

Apology. 
Pleading  an  Apolojiy  previously  publi?he<l. 
Notice  under  s.   I  of  Ix)rd  Campbell's  Act. 
Plea  under  s.  2  of  Lord  Campbell's  Ant. 
Reply  :    Pardon. 

Reply  :     Itefuaal   to    |>u1)iish   Contradiction. 
Particulars  under  Order  XXXVl.  r.  ^7. 


64.   Interrogatories. 


I.STKRROO.VTOItlM,  &r. 

As  to  Publication. 

As  to  Conscious  Publication. 

A.s  to  "  Gross  Negligence." 

As  to  Privilege. 

As  to  Malice. 

As  to  Damages. 

In  an  Action  against  a  Newspaper 
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Notices  of  Motion. 

65.  Noticr  of  Motion  on  Appeal. 

66.  Notice  of  Motion  to  Commit  the  Fdbliiiher  and  Proprietor  of  a  News- 

paper for  Contempt  of  Court. 

II.  Pleadings,  etc.,  in  the  County  Court. 

67.  Statement  of  the  Plaintiff's  Cause  of  Action  in  a  remitted  Action. 
6»*.  Notice  of  Special  Defences,  &c. 

III.  PiiE.\DiNOB  IN  Criminal  Caseh. 

69.  Information  for  a  label  on  a  Private  Individual,  (/f.  v.  Srwmati.') 

70.  Pleas  thereto. 

71.  Replication. 

72.  Kx  officio  Information  for  a  Si'ditious  Libel.     (7J.   v.   Itorne.) 

73.  Indictment  for  a  Blasphemous  Libel. 
7-1.  Indictment  for  an  Obscenu  Libel. 

75.  Indictment  for  Seditious  Words. 

76.  Indictment   for  Slanderous   Words   spoken   to   a   Magistrat*-   whilst   in 

the  Execution  of  his  Duty. 

77.  Indictment  for  a  Libel  on  a  Privato  Imlividual  at  Comnma  Law. 

78.  Indictment  for  a  Libel  on  a  Dead  Man. 

79.  Indictment  under  s.   4  of  Lord  CampbellV  Act. 

80.  Indictment  under  s.  5  of  Lord  Campbell's  Act. 

81.  Demurrer  to  an  Indictment  or  Information. 

82.  Joinder  in  Demurrer. 

83.  Pleas  to  an  Indictment,     (ff.  v.  Niblett.) 

84.  Replicaition  to  the  above  Pleas. 
8,5.  Demurrer  to  a  Plea. 

86.  Joinder  in  Demurrer. 

>•'.  Petition  under  the  Corrupt  and  Illegal  Practioo,s  Prevention  Act,  1895. 


ttnaiiHi 


I   PRECEDENTS  OF   PLEADINGS   IN   ACTIONS  OF  LIBEL 
AND  SLANDER. 

Statements  or  Claim. 

No.  1. 
CharactiT  of  a  Servant. 


1903— J.— 19ft»!. 

.     Plaint  iff, 
,     Defendants. 


In  the  HiRh  Court  of  .Justice. 
Kin(;'s  Bench  Division. 

Writ  issued  Dec.  13th,  1903. 
Between  Sarah  Johnston  (Spinster)  . 

and 
Henry  Robertson 
and  Alice  his  wife    . 

Statement  or  Claim. 

1.  The  male  defendant  is  a  gentleruan  residing  at Hall,  near 

Evesham  in  the  county  of  Worcester,  and  the  female  defendant  is 
his  wif«.  The  pUiintiff  is  a  domestic  servant,  and  was  from 
June  4th,  1902,  to  August  Slst,  1903,  in  the  service  of  tlie 
defendants  in  that  capacity. 

2.  On  Septeml)er  15th.  1903,  the  female  defendant  falsely  and 

maliciously  wrote  and  published  of  the  plaintiff  and  of  hir  as  li 

domestic  servant,  in  a  letter  of  that  date  sent  by  the  defendants  to 

Mrs.  M..  of  19,  Newhall  Street,  Birmingham,  the  following  words : 

"While    she    (meaning    the    plaintiff)  was    with    us,  slit'  stole  a 

quantity  of  house-linen,  and  pawned  it  in  the  High  Street."  ' 

The  iilaintiff  claims  damages. 

(Signed 

Delivered,  etc. 

*  No  innupndo  in  nnonsMry. 


No.  2. 
WoitU  in  a  Foreiijn  iMwiuaye. 

1.  The  plaintiff  is  a  farmer,  residing  at  in  the  county  of 

Glamorgan. 
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2.  On  March  20th,  1895,  the  defendant  falsely  and  nialiciouHly 
printed  and  published  of  the  plaintiff  in  the  Welsh  language  in  a 
newspaper  called  the  WeUh  Journal  the  following  words :  —  [//.' »v 
»ft  ont  till'  lihfl  i-frbatim  in  Wflnh.] 

[If  no  iiiniiriido  w  ntrrtiarif^ 

3.  The  said  words  mean  in  English,  and  were  understood  by 
those  to  whom  they  were  published  to  mean:— [//(•*<■  ift  out  th<- 
tran»latiou.] 

[Or,  if  ail  iiiiiuniilo  in  inriiiiiarif] 

».  The  following  is  a  literal  translation  of  the  said  words:— 
"  He  is  a  devil  of  a  shaved  pig."  The  said  words  mean  and  were 
understood  by  those  who  read  them  to  mean  that  the  plaintiff  was 
insolvent  and  had  been  stripped  of  his  last  penny  and  was  unable 
to  pay  his  just  debts  and  was  a  person  of  no  credit  and  unworthy 
of  trust  or  confidence. 

4.  The  plaintiff  has  thereby  suffered  damage  and  has  been 
greatly  injured  in  his  credit  and  reputation. 

The  plaintiff  claims  damages. 


No.  .3. 

lAbil  eontaiiiiil  in  h  Placard. 

1.  The  plaintiff  is,  iVc. 

2.  The  defendant  on  or  about  .January  10th,  181)5,  falsely  and 
umlioiously  caused  to  be  printed  and  published  of  the  plaintiff  the 
words  following: — [Ileir  «<■/  out  tlif  ivonh  uitli  innuiinlo  if  onr  in 
iiecin>iarif.\ 

Particulars. 

The  best  particulars  which  the  plaintiff  can  at  this  stage  give 
are  as  follows  :— (a)  The  said  words  were  contained  in  placards  one 
of  which  was  posted  up  opposite  the  plaintiff's  shop  i!i  the  High 

Street, ;  {b)  Others  were  posted  up  in  the  neighbourhootl  of  his 

ahop  [utatv  I'xactlii  when'  if  poHKihl,-].  The  said  words  were  also  by 
some  persons  unknown  to  the  plaintiff  widely  distributed  to  the 
piil)lic  in  the  town  of in  the  form  of  handbills. 

3.  The  plaintiff  has  in  consequence  suffered  much  annoyance, 
and  has  been  injured  in  his  credit  and  good  name,  and  has  incurred 
public  odium,  ridicule  and  contempt. 

The  plaintiff  claims  damages. 
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PRECKDKSTH  OF  PI.KADISHS,   ETC. 


No  4. 
Actum  for  RfadiHg  a  lAM  aloud. 

M.  AND  WIFB  C.  N.  AND  WIFE. 

1.  Tile  plaintifif  Henry  is  tba  huaband  of   the   plaintiff   Mary 
They  reuide  in  Dover  and    have  one   child,   a  little  girl,  eiglii 
years  old. 

2.  On  November  8th,  1894,  the  following  anonymous  letter 
appeared  in  the  Dover  Expre$»  : — 

{The  letUr  discribed  a  brutal  a»*ault  on  a  rhild  bi/  a  liiufi 
woman,  w}u>  wan  not  in  ami  wai/  idintijitil.] 

8.  On  the  same  day  the  female  defendant  read  the  said  letter 
aloud  to  Mrs.  M.,  the  mother  of  the  plaintiff  Henry,  and  then  falsely 
and  maliciously  spoke  and  published  to  her  of  the  plaintiff  Mtiry 
the  following  words : — "  The  woman  referred  to  in  that  letter  is 
Henry's  wife " ;  meaning  thereby  that  the  plaintiff  Mary  was  n 
drunken  and  violent  woman,  and  had  cruelly  and  brutally  assaulteil 
and  iil-treated  her  own  child,  and  that  she  hud  been  diuiik  in  oiw 
of  the  public  streets  of  Dover. 

4.  Alternatively,  the  female  defendant  on  November  8th,  1H'.I4, 
falsely  and  maliciously  published  of  the  plaintiff  Mary  the  libellous 
words  set  out  in  paragraph  '2  above,  by  showing  them  to  the  sniii 
Mrs.  M.  and  reading  them  aloud  to  her,  and  verbally  representing,' 
to  her  that  the  woman  therein  referred  to  was  the  plaintiff  Maiy 
and  thereby  conveyed  the  meanings  in  the  last  paragrai>li  alle^til. 

The  plaintiffs  claim  damages. 


m 
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No.  5. 

Showint/  an  Anoni/moiiH  Lftlfi- — Spirial    Damii!)>: 

1.  The   plaintiff  carries  on    business   as    a  merchiint  at 

Street,  in   the   City  of   London.      The   defendant   is  the  geiienil 
manager  of  thb  London  and  Yorkshire  Bank  (Limited). 

2.  Prior  to  the  publication  hereinafter  complained  of  one  .1.  ii.. 
also  a  merchant,  by  a  letter  dated  t'  20tb  May,  I'.XVJI,  otT.-eil 
to  take  the  plaintiff  into  bis  omp'  ^fint  as  manager  of  ili.' 
business  of  the  said  J.  H.  at  a  salary  of  >  '  ,000  a  year. 

3.  On  the  Slst  May,  HK)2,  the  said  J.  H.  called  uihhi  the 
defendant,    and    the    defendant     then    falsely    and    maliii'Hsl.v 
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published  to  the  said  J.  H.  the   following  letter  concerning  the 

plaintiff: — 

[^llere  copy  latter.'] 

4.  lb  consequence  of  such  publication  the  said  J.  H.,  by  a  letter 
to  the  plaintiff  dated  the  '2nd  June,  190*2,  refused  to  take  the  plaintiff 
into  his  employment  as  he  would  otiierwise  have  done,  and  the 
plaintiff  has  lost  the  benefit  of  Hueh  empluyment  and  the  said 
Hillary,  and  has  been  much  injured  in  his  crodit  and  reputation. 

The  plaintiff  claims  damages. 

[See  ll:b»l,air  v.  Sniitli,  (1878)  3H  L.  T.  4'2a ;  .(/(/.■,  pp.  'I'M,  'ir,1.] 


No.  6. 
Libd  on  a  Toiin  Clerk. 

1.  The  plaintiff  has  been  for  thirty-three  years  town  clerk  of  the 

parliamentary  and  municipal  borougli  of in   the  county  of 

,  and  has  for  many  years  practised  as  a  solicitor  within  the 

said  borough,  and  held  various  appointments  tluirein. 

2.  The  defendant  is  u  member  of  the  town  council  of  the  said 
borou>j;h. 

3.  The  (lazette  is  a  weekly  newspaper  which  has  a  large 

circulation  in  the  said  borough. 

4.  The  defendant  falsely  and  maliciously  wrote  and  caused  to  l)e 
prhited  and  published  in  the  issue  of  the  said  newspaj)er  of  the 
12th  October,  1904,  of  the  plaintiff  in  res|)ect  of  his  said  office  of 
town  clerk  the  following  words  : — [llerf  net  mit  thr  lihcl  nihalim] ; 
meaning  thereby  that  the  plaintiff  had  been  guilty  of  gross  miscon- 
duct in  the  discharge  of  his  official  duties,  and  had  acted  as  such 
town  derk  in  a  manner  which  was  uujustiliable  and  discreditable  to 
him,  and  had  not  been  neutral,  impartial,  and  without  respect  of 
person  or  party  in  the  discharge  of  his  said  duties,  but  had  been 
actuated  by  improper,  partial,  and  corrupt  motives  therein,  and  had 
forfeited  and  deserved  to  forfeit  the  respect,  confidence,  and  esteem 
of  his  fellow-townsmen. 

The  plaintiff  claims  damages. 


No.  7. 

.Iction  III/  a  Solicitor—  IiiJKnctioii. 

1.  The  plaintiff  is  a  solicitor  and  the  senior  partner  in  the  firm  of 

\V.,  G.  and  T.,  which  carries  on  an  extensive  practice  as  solicitors 

in  the  county  of  — — .     He  is  also  election  agent  for  the  Conservative 
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party  in  the  Southern  Division  of  the  saiil  county,  and  acted  as  bucJi 
•lection  agent  at  the  general  election  of  1910. 

2.  The  defendant  was  the  Lil)eral  candidate  at  the  said  election, 
and  was  defeated  at  the  poll  l.y  a  large  majority. 

8   The  defendant,  on  January  9th,  1911,  in  a  speech  delivered 

at  a  puhlic  meeting  held  in  the  Town  Hall  at m  the  said 

county,  falsely  and  maliciously  spoke  and  published  of  the  plaintiff 
as  such  solicitor  and  election  agent  the  following  words  :- 
[Ihre  »et  out  the  all,',,ed  dander,  <Mimj  any  niuuendoet  ivUuh 
may  be  neeeiiiiary.] 
4  Subsequently,  in  the  month  of  January.  1911.  the  defendant 
falsely  and  maliciously,  and  with  intent  still  further  to  wound  and 
annoy  the  plaintiff,  and  to  injure  him  in  his  said  professi....,  caused 
a  reiirt  of  the  si-eech,  set  out  in  paragraph  3,  to  be  reprinted  fro,.. 

a  newspaper  called  and  to  be  publishe<l  of  the  plaintiff  and 

with  the  meaning  aforesaid,  in  the  shape  of  a  leaflet  or  sheet  for 
distribution.  This  report  was  (omitting  for  the  sake  of  brevity 
certain  words  appearing  in  the  original  at  the  places  aiarked  with 
asterisks)  as  follows : — 

••  Those  gentlemen "  (meaning  the  plaintiff  amongst  other*) 
"had  worked  against  him"  (meaning  the  defendant)  "most 
unfairly  *  •  "  It  was  his  fervent  hope  and  prayer  that  their 
villany  might  soon  be  made  manifest  to  all  the  electors.  •  •  • 
The  Tory  agent  "  (meaning  the  plaintiff)  "  was  the  rmgleader.    He 

never  hesitated,  &c.  ,        ■ ,  •      •      i  .  i 

5  The  defendant  caused  the  said  leaflet  to  be  widely  circula  ed 
throughout  the  said  county  on  January  21st  and  22iul.  1911,  ami  i. 
still  circulating  and  intends  to  continue  to  circulate  and  distribute 

the  same.  ...       ,  .    .  •         i-*  .„i 

6  The  plaintiff  has  thereby  been  much  injured  m  his  credit  and 
reputation,  and  in  his  said  profession  and  office,  and  has  been 
brought  into  public  odium  and  contempt. 

And  the  plaintiff  claims  :  — 

(1)  Damages. 

(2)  \n  injunction  to  restrain  the  defendant  and  his  agents 
from  further  circulating,  distributing,  or  otherwise  publishing, 
the  said  leaflet,  or  any  other  reprint  of  the  said  speech,  or 
any  similar  lilnjls  affecting  the  plaintiff  in  his  said  profession 
and  ofticu.* 

.   As  to  th."  preci«-  torn.  o(  tl,-  i..ju.».  lion.  s«..  Hill  v.    n„rtp„ne,.  21 
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No.  8. 

LiM  on  ArrliitictH  hi  tin-  niiii  <>/  Unir  I'rol'rttion. 

BOTTRBILL    AMD   ANOTHBR    (.    WhVTEIIKAD,   (1H7!))     U    L.   T.    588. 

1.  The  plaintifTs  are  brothers  carrying  on  in  pftrtiierMhiii  at 
the  profession  and  business  of  arehitectH. 

2.  At  or  about  the  time  of  the  writing  and  pul)liMhin|:;  of  the 
lil)e!8  hereinafter  complained  of,  the  plaintiffs  were,  us  the  (U^fen- 
dant  well  kne'  •,  employed  by  a  committee  formed  for  the  rentora- 
tion  of  a  church  at  South  Skirlaugh.  n^ar  Hull,  to  HUpt'rintond  and 
carry  out  the  restoration  of  the  said  church,  and  were  appointed  bv 
tlie  said  committee  as  architects  for  that  purpose. 

:l.  C>n  the  8th  April,  1878,  after  the  api)ointMieiit  of  the  piuiiitiffs 
a*  Huch  architects  as  aforesaid,  the  defendant,  in  a  letter  written 
and  sent  to  Mr.  Ikthel,  a  member  of  the  said  committee,  fulM»jly 
and  maliciously  wrote  and  published  of  the  plaiiitilTs,  in  relation  to 
their  profession  ami  business  of  architects,  and  the  carrying  on  and 
conducting  thereof  by  them,  the  following  words:— 

•'I  see  in  the  Hull  S'-iix  of  Saturday  that  the  restoration  of 
Skirlaugh  C'burcb  has  fallen  into  the  bands  of  an  an-liiiect  who  is  a 
Weslcyan,  and  can  show  no  exptfrience  in  church  work.  Can  you 
not  do  something  to  avert  the  irreparalile  loss  which  must  he  caused 
if  any  of  the  masonry  of  this  ancient  gem  of  art  be  ignorantly  tam- 
pered with?  Your  great  influence  would  surely  have  much  weight 
in  the  matter." 

Meaning  thereby  that  the  plaintiffs  were  incompetent  to  superin- 
tend and  carry  out  the  restoration  of  the  snid  churcli,  and  th  it,  if 
the  restoration  were  l.  ft  in  the  hands  of  the  plaintiffs,  the  old 
masonry  of  the  churcli  would  be  ignoruntly  tampered  with  and 
would  111  it  be  treated  with  proper  spirit  and  ft'elin-,',  and  would 
suffer  from  their  incompetence  and  want  of  skill. 

4.  On  or  about  the  Kith  April,  187H,  and  after  the  appointment 
of  the  plaintiffs  as  such  architects  as  aforesaid,  the  dt-fumlant,  in  a 
letter  addressed  to  Mr.  Barnes,  the  incuuiltent  of  Skirlaugh  Church, 
falsely  ami  maliciously  wrote  and  published  of  the  plaintiffs,  in 
relation  to  their  profession  and  business  of  architects,  and  the 
carrying  on  and  conducting  thereof  by  them,  the  following  words  :— 

"  I  am  annoyed  to  see  that  you  and  your  committee  have  engaged 
MfissrK.  B.  as  arehitucts  for  the  restoration  of  your  church.  Are 
you  aware  that  they  are  Wesleyans,  and  cannot  have  any  religious 
acquaintance  with  such  work  ?  " 

Meaning  thereby  that  the  plaintiffs  were  incompetent  I;)  undertake 
o.L.s.  8  c 


i 


;,,,  /7/A'7/f/-.v/>  of  rii:.\f>f\'is,  rn: 

..,„>  «u,«rint..na  the  r.-storulion  of  tlu,  Hai.l  chun-h.  un.l  w«re  nn»».lr 
to  currv  it  out  with  ua...,uate  Hpint  and  ft'ehnn. 

.■;.  1  V  rennoMof  th.  ,ml.liniti..T.  of  th.  Haul  hbeU  the  plainL.T 
,,.vo  l.;.en  an.l  ur.  u.jnre.l  in  U..iv  .ai.l  ,,rof..H.io..  ancl   .u«neH.  ..,..» 
luiv."  MinVr..a  in  tluir  vyv^\t  and  .vi.utatio.i  an  architeetK. 

'riic  jiluintilTrt  i4aiin,  Af. 

No.  '•>. 

/,(/»/  M»    J>,ni,„.i,„iiil  Siii'i'is:   Slaii<l,r  •"■  7'''f'-. 

1.  Tho  plaint.lT.   wcro   at    all    tin.f.   n.aterial   hereto    and    are 

vocalists  and  nmHic-hall  aitistuH.  .     . ,,         ,    ..  lu'r. 

...   lU-  an  a^;«..n..  nl  in  w.  iiins  u.adt-  th.  lOth  of  lU-een.U.  .  1h...., 

,l,e  plaintiffs  w.ro  .  n«ag.d  l.y   V..  L..  th.  ,.roi.r.el..r  of  the  -   - 

Musi.-hall.  tn  a,M.ea.  and  sinR  at  th.  saM  nu....-haU  t«Kv  n.  -   •  tt 

..v..ninR  on  w.H.k  davs  frcu  th.  1st  of  January  lo  the  !»Oth  of  .hn,e, 

IB'.H-..  at  a  salar\  at  the  rat.'  .>f  i:'»0  iH-r  w.i'k.  .     ,        , 

U.  On  th.  Itlth  of  Jatniary.  !«•«,  the  plaintiffs  advertiM,!  m  tht 
/•>/ newspaper  to  the  follow  in-  effeet:- 

•'  The  sisters  II.  hav  ^reat  pleasure  in  thankim  Messr>.  (  \  1  .-., 
Messrs. M.\- Co..  and  others,  for  th.-ir  kind  unhesu.it.nj;  inr,   i>sion 

to  sing  anv  , r,„«r  from  their  musieal  puhhcaliouH 

.,.  „„  „;  ahout  th..  IHth  of  .Tannary.  IH'.KI,  the  defendant  faU. 5 
and  nuili.i..uslv  wrol,-  an.'  puhlished  of  the  plaintiffs  a.ui  of  .hna 
in  the  way  of  their  pr..fession.  in  a  letter  of  that  date  addre^  to 
the  said  E.  L..  the  words  f.dlowing  :— 

"  That  you  nntv  not  1«  misled.  I  Wg  to  Mate,  .hat  with  :  '■  mice 
to  an  advertisement  in  the  last  Era,  where  the  Misses  11.  tni, .    hr 
the    plaintiffs*  «ive    notice    that    they  have  received  unhesit.uinR 
porniission  to   puhlish    any    m.rm.n.r    from    any    puhhcation-   of 
certain  puhlishers  therein  mentioned,  it  would  he  as  w.H  for  yn,,  tn 
know  that,  if  two  of  the  firms  really  had  pretended  to  K'v   ^U'" 
uiiMualitied  sanction.  1  hohl  powers  of  attorney  over  certain  publi- 
cations issued  hv  then,  as  to  the  sole  liU-rty  of  pul>lk-  IM-rfonna..-, 
^yhi.■h  right  thev  never  i^ssessed.     Hut  Messrs.  C.  \-  C-'-s  repre- 
Bentative  to-day  inforn.ed  n.e  that  they  only  granted  perni.ss.0.1 
for  two  songs  "in  particular  (which  were  named).     Moreover,  tl.e 
representative  of  >ressr8.  M.  \-  Co.  stated  to  me  yesterday  that  the 
had  granted  no  permission  whatever,  but  h.id  mfurnied  the  .^v^iw; 
(meaning  the  plaintiffs)  that  their  charge  for  sue!  permission  wo,i. . 
he  7*.  iK-r  night."  , 

a.  »y  the  said  words  the  defendant  meant  and  was  u.ulerstooa 
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to  mmn  that  th  f»laintiJl  had  no  right  or  title  »i)  i(iii«  any  of  the 
iwnj,'.  referreil  in  their  tid  u.lvertiH«ni^iit ;  that  the  phuntiff.. 
li«.lf.nu,hilentlv  un.l  dinh..  gtly  ;«(lvertiM-d  tlmt  thev  had  retvived 
Iwitii^MOH  to  Hii  ;  mnns  « inch  tlicy  km-w  tlicy  i  ad  no  riglit  Ui  sinp. 
and  tliBrol.y  fra.i.liilHritly  IukI  indiicd  (b«  Miid  K.  I.,  und  wrrp 
att«»raptin>?  to  indue.' ot.r  mimif-hHll  iimn  if-ers  to  enRfif;..  th»'in  to 
Hinn;  thtti  their  conduct  had  made  thv  said  K.  I,,  and  would  inak« 
other  persons  who  eiiK.iged  them  to  iiii;.  liubUi  .  pay  i)enaltie« 
under  the  Coj.yri-ht  A.ts  ;  an<l  that  the  plaintiffH  could  not  Hafely 
It!  cniployf  I  M  professional  singern. 

•i.  liy  rt-asoti  ,  f  the  preuiiat-H  tlie  j.l.untiffs  have  l)een  -rratly 
injured  in  tJi.ir  r.'|Mit.ition  and  rrodit  and  in  their  profe,Mon,  and 
havf  -uffered  iiiicli  Iohs  and  diima}»e. 

PaSTH  t  l,4ltH       I     Sl'K'  HI.    |),.MAOK. 

On  th.  IHth  of  January.  IH'.K,.  the  mud  K.  L..  l.v  a  1.  u.-r  of  that 
date  M.ldres.pd  lo  (he   |,iaintiffh    diKHuHsp,!  the  plainiitrs  fi,..n  his 
servio-.  and  rofuBt-d  to  allow  tli.  ..    to  sing  at   his  .aid   Muisie-'null 
where    V  the  j.ldni iff.,  hnv,.  lost  t he  salary  payal.l,.  (.,  li  .,„  under 
the  sai  lto!ilra(  t  of  th'    [inh  of  Dn  finlier,  iHito. 

The  piaiiititTH  cliiini  iIhiiui;,"s. 

[See  Ifarl  v.  li    ./.  (1h77)  2  C.  V.  l>.  HH;  and  I'recwlent  No.  -i.'i] 

No.    10. 

Ihamalii-     ('ritirixiH. 

■Shnih,    hut  „nt   l,i,„tir„l  /.,;„./,   ,„  I>i,l,nnl   Xnr^j,,,/..,,. 

{('i)IIHoli,llllr,l    Artinim.) 

1!M)3.-  T.-  No.  7  u; 

In  tlie  lliprh  r,,„rt  of  .fuHtice,  *      •~    •'     '  ' 

King's  Bfnch  Division. 

(Writ  issued  the  -ifith  Septeml)er,  1!»03) 
Between  Henry  Thompson 

and 
The  West  of  England  Printing 
Company.  Limited     . 
and 
(Writ  issued  the  3rd  Octoher.  UKVA) 
Between  Henry  ThompHon 

and 

The (iiUfit,-  Company, 

I-'imited 
(ton8olid<;ed  by  order  dated  the  lOlli  October,  lyOi)  > 

8  c  2 
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Stati?mrnt  or  Claim. 
I.  The  rlainliff  iH  a  theatrical  playwright  and  the  author  of  a 
nlav  known  as  "  A  Modern  Dido." 

'    i    The   defendants,  the  Went  of  England   Printing   Company. 
Limited,  are  the  printers  and  puhlishern  and  registered  ^op-  <;;•; 

„f  a  newspaper  called  the  (■'»»„,,  Il>r„ld.    The  d««n"^    ** 

^,e      -  n Lit.  Company.  T.iniiled.  are  the   printers  and  pub- 

•'"^  „   ,  ,,.„ .  i:„-,tte     Each  of  the  said 

Ushers  of  a  newspaper  called  the '"'-'  ">•■ 

newsnaners  has  a  large  circnlation.  ,  ,     ,     . 

r  r.,r  ahout    the    10th    Septemher.    Vm,  the  defendants 
the'west   ..f   England    Printing   Company,  Limited,  falsely    an. 
lali    ou  ly  print^l  and  put.lished  and  cansed  to  he  printed  and 
Jhuledl/the  plaintiff  and  of  him  in  the  -y  «   »;.«  profesM.. 

in  the  issue  of  the r..,,,.!,,   Ihmhl  of  that  date  the   «onls 

following  :—  ,     ,  .  ,  i 

[//,•;•«■  xet  "III  III'-  '»'"•'.] 

.,  ()„  or  ahont  the  IHlh  Septen.lK,r.  V.K)3,  the  defendants. 
t,,e'  -  ^ia:.tt.  Co.npany.  Li.nited.  falsely  and  mahcx.nslv 
printed  and  pnhlisl. .d  and  cansed  to  he  printe<l  and  pnl-hshed  of 
Z  plaintiff  and  of  him  in  the  way  of  his  profession  m  the  issue 

„f  the <iu-<'tl'  of  that  dati-  tlie  following  words  :- 

j  //,)v  .S.7   I'lil   llf  liliil.] 

r,  15v  the  said  wor.ls  llu>  defendants  a.ul  each  of  them  meant 
aml'w.re  understood  to  tnean  that  the  plaintiffs  said  play  «a» 
:  it  ,  i.  had  taste  and  was  vulgar  and  in.lece,,t :  and  that  the 
;:Liff  had  plagiarised  the  plot  and  the  ^^.ef  charac  ers  rom^ 
low-class    French    novel,    and    was    a    perso.i    of    no    hte.a.v    or 

dramatic  skill  or  ability.  ,,;/;,   ,,/7w,..i 

/,,/,.    liliM  r.iinu  'lif'nil    ini,.iil',l,-»ii   >"<l'    »l"">l''    '"     ""' 
/.(/  iln  ,ip]>n>iiiiaU'  iiniHiiiih:] 
,i    Hv  reason  of   the    pre.nises  the   plaintiff   has    been   .-r.  .tly 
injured  in  his  reputation  and  in  his  said  profession,  and  has  been 
brought  into  public  odium,  ridicule,  and  contempt. 
The  plaintiff  claims  damages. 


No.  11. 


Sliiiiihr   liiii>iiliii!l  'I  Ciiiii'- 
()u  May  Itb.  IHttr.,  tbcMlefen.lant  fab;ely  and  maliciousl.v  .poke 


and  published  ol  the  plan 


iliff  to  Frederick  Norton  and  David  Gngg* 
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the    following  words:— "He   is   n   regular   siaiKsher";    meaning 
thereby  that  the  ijlaiiiliff  hud  ultertd,  mid  was  in   the   liiil)it  of 
uttering,  counterfeit  coin,  well  Knowing  ii  to  h*:  tounterfeit,  mid 
had  been  guilty  of  an  indictable  offt-nco. 
The  plaintitT  claims  danmgeH. 


No.  12. 
Slaiidei-  liiijwliiiii  a  <  'iiiilwjioiiH   hismili  r  -  Si„,uil  I)<iiiuiii< . 

1.  The  plaintiff  is  a   married    man,  rewidiiig   at  with  his 

wife. 

2.  On  March  3rd,  l<J(t3,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  tlie  pluintirt"  to  one  I'ledeiick  IJattoii  the 
following  words :  '•  1 "'  (uieaniiig  the  defendant » '•  hear  L."  (meaning 
the  plaintiff)  "  has,  \c."  ;  thereby  meaning  that  tlie  plaintiff  was 
sufferinf,'  from  a  loathsome  contagious  disoidtr,  and  had  com- 
municated tho  same  to  his  wife,  and  was  unlit  by  reason  of  such 
disorder  to  lie  admitted  into  society. 

8.  liy  reason  of  the  premises  the  plaintitT  was  injured  in  his 
credit  and  reputation  and  brought  into  disgrace  among  his  neigh- 
bours and  friends,  (iM(/  Iiuh  h,,ii  tlr^nh,,!  m,  „„il  mixcl  i,<  nnir,' 
lliiii-  liiiHpUaUtfi.* 

The  plaintiff  claii.is  damages. 

*  Thi'  jilaiiilitT  wo.-  o  ilfrtil  |o  (jjvi'  pailinihirs  of  thi'  nanicB  i)f  tin-  ai-igli- 
Itours  and  fiion.ls  wli'„sc  hospilalitv  li.'  all.-sr-d  li.^  had  li.st,  rufiiiuil  to  in 
parasriaph  :l,  l.iif  »,.-.<  iinahli-  fi>  do  >..  :  tlK'niipnii  tin-  words  in  ifulio.s  v.oro 
■.Iruck  out  111'  his  8tatt<iin'nl  of  Claim,  aiul  tli.>  plaiiilill'  ()id.ro<l  to  pay  the 
to.-it.s  of  the  application  and  th.i  anicndnnnl  in  any  .vi  lit.  Such  paiticulais 
should  hav.  boon  given  in  the  Statement  ..f  Claim  ;  the  alle-atii.n^  >truck 
out  should  not  h  e  been  inserted  if  th'<  plaintilf  knew  tliat  he  could  not 
give  the  particulars. 

No.  13. 
Slitiiilir  III  It  (  li  iijiimiiii. 

1.  The  plaintiff  is  and  at  all  times  hereinafter  mentioned  was  a 
cieigyman  of  the  Church  of  Knglaiui,  a  doclm-  of  divinity  .m.l  vicar 
of  the  parish  of . 

2.  It  was  the  custom  and  the  duty  of  tlie  plaintiff  as  such  vicar 
as  aforesaid  constantly  to  visit  the  panK-hiuJ  sciiocl  in  his  said 
parish  and  to  superintend  the  nmna-eiiient  thereof.  Miss  I-L  J{.  was 
at  the  time  of  the  imblicatioii  hereinafter  complained  of  and  is  the 
uistreos  of  the  said  school. 


TSH 
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a.  The  .lefendant  on  the  -i.-ill.  .lav  ..t    April.  iSHO.  falHely  an.l 

relation  U.  Iws  profession  as  a  cler^n.an  of  iheU mrch  of  hn^  un.l. 
an.,  to  Ins  oflice  as  such  vicar  a«  aforesaid  the  foUow.ng  .or.ls.  - 
••  Miss  K.  Wr  (meaning  therul.y  the  said  schoohuistress),     \c.  .  •  . 
Me  n  .  «   the  el.v   th.U   the    plaintiff   had   lH,e«    gm Ity  o     un.lu., 
'::Sty.ith-the  said    Miss    K.  H..  and    ha-l    hah.tna  y  Wn 
euiltv    of    .•.>nduct    unl*con,in«   a   clergyn.an    .      the   Church 
K   giand,  and  had  ™iHC..nduct.l  hi.uself  in  his  .dhce  as  «"eh 
as  aforesaid,  and  was  unfit  t..  continue  .n  the  Ha.ne.  or  to  hold  any 

^C:n::!k  ...  there^  ...n  greatly  inin.d  in  his  ...lit 
and  r..putation.  an.l  in  his  said  pr.>fe«sion  as  a  clergyman  ..f  tluj 
Chur.-ll  of  England  and  in  his  office  as  such  v.car  as  aforeBaul.  und 
hr,.ught  int..  pnldic  scandal,  ridicule,  and  contempt. 
The  plaintiff  claims  damages. 


So.  14. 

SItiiiilif  <;/  «   M<ili>iil  Mini- 
1.  The  plaintiff  is  a  duly  .lualified  surgeon  and  general  :m.M 
practitioner,  and  carries  on  his  profession  n.  the  c.ty  of  and  .t, 

nei;;hl>ourhood.  .  ,,    ,   ■     ,      ,1. 

,    (,„  .January    iUh.    WK>,    the    plan.t.ff  was  -»-'''' 
defen-lantlo   attend    his    infant   daughter    who    was    then    lung 
rnlr..uslv  ill.     On  .lat.uary  Uth.  the  said  daughter  died. 

S  O  I  .urvrv  17lh.  IHi.o,  the  defendant  falsely  and  n,ah-.onslv 
..  U      J  shJ.!  t.:  one  ('.  l>..  of  .he  plaint.ff  in  relat.ou  .  In. 

slid   pr. Jsion  an.l  his  c.u.duct  therein,   the   f.,llown,g  woui,.- 
••  Mr   V  (meaniii"  the  plaintiff)  killed  -ny  child. 

^  he  ^  ">;is  n.Ln.  and  w...  understood  to  n.ean.  Uu.  e 
,,i..uS  ha.l  lK.en  guiltv  of  fel..niously  ^^^^^^^-^:^;;Z: 
d,iu..hu.r  l.v  ueatin;.  her  .uv^ligently  and  miproperly  and  «.ll,  ^ro.. 
ZZ^L  and  culpahh-  want  ..f  caution  and  skUl.  and  thus  ou.su.R 

111-  lu'ci'leratiim  l"'r  death.  .  , 

I    the  alfrnative.  the  plaintiff  says  that  th..  sa.d  words  .ea. 
anl  w..re  understo.,.1  .0  n.ean.  that  the  plaint.ff  h.ul  been 
:L,.nduct  and  negh...nc..  in  Ins  said  profession.  -^^    -\     '  j; 
his  said  profession  neglig.nlly  and  unproperly.  and  h  .    n  . 
his  duty  l.y  his  patient,  and  was  unfit  to  U,  employed  as  a  lucJu 
ui&n. 


imi 


sr.lTKMh.Ws   nh'  i/..l/M. 


:an 


a.  The  plaintiff  ht>.^  I>eeii  luiicli  prejiulicud  hy  the  defendant's 

wurdtt,  and  has  l)een  injured  in  hitt  cittdit  uud  iHputulion,  and  in 

his  said  profes.sion  of  suri^uon  and  Kununil  luinliciil  practitioner. 

[Here  net  out  jiartiriilarH  of  *j>eriul  ilamaiji'  ii  anil.     See  I'reredeiitu 

\on.  9,  IG  mill  17. 1 

The  plaintitT  clainiH  damages. 

[See  KiImII  v.  /^hx-W/,  (184H)4  M.\  <ir.  lOitO:  1-i  I,.  J.  C.  1'.  4.] 


No.  15. 
Sliimler  of  a  Suliritor  ~  Iiijiiiiitinii. 
1.  The  plaintiff  is  a  solicitor  currying;  on  Imsiness  at 


-.     Fn 

the  months  of  Aoril  and  May.  ll'O'i.  tiie  plaintitT  acteil  us  solicitor 
for  the  defendant  in  an  action  iirou^ht  liy  him  against  one  X.  Y.  in 
tlie  Blackburn  County  Court. 

2.  On  .Time  1st,  1!K)'2,  the  defendant  falsely  and  nuiliciDUsly  spoke 
and  published  the  followin<i  \\(n\\a  to  ^^essrs.  <".  I),  and  K.  F..of  the 
plaintiff  in  the  way  of  his  profession  as  a  solicitor:  -  .  .  .; 
meaning  thereby  that  the  phiintitThad  \nm\  };uiltyof  dishonourable 
and  unprofessional  conduct  in  his  practice  as  a  solicitor,  and  that 
the  aaid  action  had  been  lost  through  the  culpablf  uc^^'liv'i^u-e  or 
fraudident  malpractice  of  the  plaintiff,  and  that  the  plaintiff  had 
cheated  and  defrauded  his  client,  the  defendant,  and  would 
similarly  cheat  and  defraud  other  clients. 

:l.  The  plaintiff  has  thereby  been  greatly  iiijin'cd  in  his  credit 
and  reputation,  and  in  his  profession  as  a  solicitor. 
.\nd  the  plaintiff  claims  : — 
(1.1  I>amage8. 

i'l.)  An  injunction  to  reatniin  the  defemliiit  from  repeating 
the  said  slander,  and  from  |)ublishing  iiny  similar  slaniler 
injuriously  affecting  the  plaintiff  in  his  profession  as  a 
solicitor.* 

*  Si'i'  tii)tr,  iinfi\  p.  7.">L',  a-^  In  fi>iiii  nf  iiiiiiiii  tioii. 


No.  1(J. 

Slaiuler  lit  a   Trailer  in  Ihi-  iraii  ni'  liia   'I'niile — .S'/K./d/  Ihtmage. 

1.  The  plaintiff  is  a  baker,  carrying  on  Imsiiiess  at      —  .  in  the 
county  of  — — . 


-M  I'RKCKhKSrs   Oh-  l'l.t:.tl>IS<IS,   KTC. 

2.  On  MuitIi  l!Hh,  190H.  the  defendant  falBely  and  inalicionsly 
8,.ok.'  an.l  j.ul.liHhed  of  tJio  plainlilT  in  Uie  w.»y  of  hiH  trade  as  a 
baker,  tlu-  (ollowinK  words  to  MeHsrn.  \.,  Y.  and  Z.  :-l/^r^  »>l  «Ht 
th,-  -hnuin-  n-yh„lini\  :  nieminR  tlioreLy  that  the  plaintiff  cheated 
or  was  Kuiliv  of  fraudulent,  corrupt  and  dishonest  practices  in  hU 

said  traiie. 

rt.  In  conHeqiienc-e  (.f  the  said  words  the  plaintiff  was  injured  ni 
hix  c-redit  and  reputation  as  a  baker  and  in  his  said  business,  and 
the  said  X.,  Y.  and  Z.,  who  had  previoimly  dealt  Mfith  the  plainliir, 
ceased  to  deal  with  him. 

rxUTUl  LAIIS   OF    SPEtlAI,    I>AMAIIE. 


JlanKofCinloHwi. 


A^i'iaiT'  AiimuaI 


!>>(•  arrxMiiiK  lo<l>«l  •ith  I'fciiililt. 


X. 
Y. 
Z. 


M«r.h  J-tnl.  1«l»3. 
April  <ith,  IWOJ. 
April  \Wh.  l!Hi;J. 


I'ht'  plaintiff  eUinis  dania^^es. 


No.  17. 

l\,'l>,ahil  .s7<i /(</(/■.>   niiimtiiiii  IiikhIi  iiufi  to  a    I'nul-i  — 
.S'/xTci/   Ihiiiiiuj'. 

1.  Ihc  (dainlitf  is  an  aiKlioneer  and  estate  aR»*nt,  carryin;;  (Hi 
l.ubine-^s  at  Sl.rewsl.iir.v.  in  the  county  of  Salop.  The  defendiiiii  is 
;i  !«olii'iiiir. 

•i.  On  the  l:uli  of  .Janiuiiy,  1H«»7,  ibe  defend»»i  faUely  and 
uialiciouslv  rtlMkr  and  published  to  A.  K  of  the  piaintilT  in  the  «iiy 
of  his  laisiner.-.  tlu.  Aords  following :-- Mr.  X."  (nieani.i^.'  the 
plaihlirt)  ••  is  lusolv.iil.  lie  owes  nione.,  riRlit  and  left.  He  cuiinot 
fai'4J  liis  iMeditiiis." 

;j.  (Hi  ihe  ;ll»t  of  .laniiary,  1H!»7,  the  defendant  fivlsely  inul 
niali.M.iisly  spok.^  and  publisli.^.l  to  (.  1'.  of  the  plaii.tiiV  in  tlie 
w,i\  of  y-  business,  the  words  following :-"  He "  U'leaniii;;  tlu- 
pl;."ii.titTi  •■  i.-leavm-  the  town  deeplv  in  debt.  Does  be  owe  von  my 
money-.'  You  must  look  :,liarp  after  it.  Ilf  cannot  iiav.  Voii  hud 
belter  If  t*t*  issiU'  a  writ  u«ftu*st  him  for  the  auiounl.  ' 

4.  (bi  \atiouH  .liii«>  UtttetiB  ill.'  l:iiii  of  .laiiuary,  lHi»7,  aii^l  the 
tint  of  .Ianu;iry,  IH'C  not  more  [ireeisel}  known  to  the  I'lamlilT, 
tiie  defendant  falsely  uud  maliciously  iepeate.1  of  the  plainlill  m  the 
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way  of  his  busineBS  the  words  Met  out  in  para^rivph  "2  to  E.  F.  and 
G.  11.  and  to  diverH  other  persuns  whose  names  the  plaintiff  is  unable 
to  give  at  this  stage  of  the  action.* 

5.  By  reason  of  the  premises  the  plaintitT  has  HutTered  damage 
and  has  lieen  injured  in  his  crtMlit  and  reputation,  and  has  l)een 
pressed  for  payment  of  debts  tliat  lie  would  not  otherwise  have  been 
pressed  to  pay  and  has  suffered  a  general  loss  of  busines". 

(a)  In  consequence  of  what  the  defendant  said  to  him  A.  B. 
)>ressed  the  plaintiff  for  payment  of  the  sum  of  jUIOO  l>efore  the 
agreed  period  of  credit  had  expired,  and  on  the  lUtli  of  March, 
1897,  issued  a  writ  against  the  plaintiff  for  that  amount,  which  he 
would  not  otherwise  have  done.  * 

(/»)  ('.  I),  was  induced  by  what  the  defendant  said  to  bim  to  call 
in  by  a  letter  dated  the  lltli  of  February,  1807,  the  sum  of  jL'SSO 
secured  to  him  by  an  indenture  of  mortgage  dated  the  18th  of 
July,  IHU  t,  and  made  Imtween  bim  ami  thu  plaintiff,  and  by  letters 
dauid  the  11th  and  lOtb  February,  1H!)7,  to  threaten  in  default  of 
payment  to  exercise  the  power  of  sale  contained  in  the  said 
indenture,  which  he  otherwise  would  not  have  done.* 

((•)  In  consequence  of  what  the  defendant  said  to  E.  F.  and  G.  H. 
tliey  verbally  on  the  'iOth  of  February,  181)7,  applieil  to  the  plaintiff 
for  the  sum  of  A"250  for  which  be  was  a  surety  to  them  for  one  R  8., 
and  required  the  inunediate  payment  thereof,  which  they  would  not 
otherwise  have  done.t 


1'articilahs  of  Loss  of  Bisines.s. 

I'urs-I. 

Year  eliding  ;)Ut  I >e<.-.,  IS't'j 

„      lh!».{ 

1S!M 

IHitft 

ISitB 

Three  moiith«  cndiiig  3l«t  Miir.,  1897 

The  plaintiff  claims  damages. 

•  If  s'ich  an  oIliH^atioii  is  put  on  tho  n-conl,  tin.  MasU'r  will  prohitbly 
orJiir  that  tit  a  reasonubln  time,  suy  tlirix-  wrrks,  livloio  t\\<-  trial  the  jilain- 
tiff  givi'  particulars  oi'  Ih.'  otli.T  pirsmis  to  wlioiii  the  slaiuhro  wcru  ultereJ, 
anil  of  the-  ilatiw  of  puhlicatidii,  or  thai  in  d.-fault  In-  bi>  pr.flndfd  from 
giving  evidence  thereof  at  th"  trial. 

t  It  may  be  doubted  whether  tlionu  aro  allegulii.ns  of  .special  damugo  ; 
u.jvorthel.ws,  08  tho  words  alleged  are  actionable  pir  «< ,  they  may  be 
pleudwl  in  aggravation. 
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pRErKi>h::>is  of  fi.KAinsoft.  tTO. 


No.  18. 


^c»io«  hi,  lluHh.iml  ,i,.d  m/.-  for  .1  SUimUro/lhf  If'i/''.  a«fi'.«..W/ 
per  Be.  a>i,l  canihxj  S/xcial  Ihviuuje  to  th>'  IIuhIhuuI. 
1    The  plaintiflf  tJeorge  i«  a  licensed  victualler,  and  keeps  tho 

"  White  Hor8e-  Inn  at :  the  plaintiff  Elizabeth  >b  his  w.fu, 

and  assists  him  in  the  business  of  the  said  inn. 

±  On  January  15th.  1H85.  tht.  plaintiff  Elizabeth  was.  n.  the 
absence  of  her  husband,  managing  and  superintendmg  the  said 
business  at  the  said  inn.  when  the  defendant  came  uito  the  said 
inn  and  asked  her  to  serve  him  with  a  drink,  which  she  refused  tu 
do  on  the  ground  that  he  had  already  had  enough. 

3  Thereupon  the  defendant  falsely  and  maliciously  spoke  mi 
published  of  the  plaintiff  Elizalmth  and  of  her  ..s  manager  of  the 
Lid  business  of  the  plaintiff  (leorgc.  and  in  the  hearmg  of  .\.  B. 
»„dC  I)  and  of  several  customers  of  the  said  inn  whos«,  names  are 
unknown  to  the  plaintiffs,  the  following  words  :-[.S./  J/.. '«  ""( 
rrrhatim] ;  meaning  thereby  that  the  plaintiff  Elizal«th  was  an 
immoral  character,  and  was  living  in  adultery,  and  was  unlit  lo 
have  the  management  and  superintendence  of  the  said  business 
and  that  the  plaintiff  deorge  allowed  his  business  to  Iks  couductfa 
by  an  immoral  and  disreputable  person. 

4    By  reason  of  the  premises  the  plaintiff  George  was  injnnd  in 
his  said  business,  and  the  plamtiff  Eli/.al«lh  was  injured  in  her 

character  and  reputation.  .      ,    , 

[l>arli,;,lar,  of  np.dal  </..».,,/.•  nn/.nul  I,,,  ,l„-  phmUjI  i.^ov.,..     S,e 
I'reifdiiitx  Sot.  16  anil  17.) 
The  plaintiffs  and  each  of  them  claim  damages. 

No.  19. 
rou»i>iiai-y  to  lAh.l  ami  Siamlif  the  I'luiiilijl 
1    The  plaintiff  is  a  niarri.-.l   num.   Mul  resides  and  camv,  on 

business  as  a   joiner  at  ,  near .  in  llie  county  ..t  -      • 

The  defendant  C  D.  Ih  'i  bnl.lier  at     —  aforesuid.      Uu    M.u- 
dant  E.  a  is  the  wife,  and  lli.s  dofeiubiul  F.  D.  is  the  daut;!.!.  r.  or 

the  defendant  C.  1>.  ,  ,.         i  i     h 

'1.  In  the  month  of  Febniary.  IH'.ti.  the  .lefeiulanls  (  .  mA  I.. 

discovered  that  their  daugliler  F.  was  with  child. 

3    ThereuiH.n  the  defendants   wrongfully  cunspir.^l  m-.  th.r   o 

falsely  and  nuvliciously  assert  and  declare  and  b.  cans.,  r  i  ■   '<■ 


sr.iTKMKSrs  iih'  ri.AlM. 
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believed  that  the  plaintiff  was  the  titther  of  such  child,  with  intent 
to  extort  money  from  him. 

\.  In  purHuuncu  of  thu  Miid  cuuMpirucy  tlie  defendants  severally 
8|)oke,  wrote,  and  published,  and  widely  circulated  the  words 
followinR : — 

((«)  On  February  'iTth.  1H95,  the  defendant  ('.  D.  said  to  L.  M.,  &c. 

(/))  On  March  3rd,  1H!»5,  the  defendant  K.  U.  »aid  to  Mrs.  N.,  Ac. 

((•)  On  March  'ilst,  lH!»r>.  the  defendant  F.  D.  wrote  to  H.  S.,  &c. 

.5.  The  plaintiff  bus  thereby  Iteen  much  injured  in  hiH  reputation, 
credit,  and  Kood  name,  and  has  been  brought  into  public  hatred  and 
contempt. 

And  the  plaintiff  claims  damages. 


No.  20. 
SUtnihr  of  Tillf  to  CioihU. 

1.  The  plaintiff,  at  all   the  times  hereinafter  mentioned,  \va.s  a 

stone-mast)n  and  contractor  carrying  on  businoso  at  .  in  the 

county  of . 

2.  On  -January  10th,  1H<)5,  the  plaintiff  in  the  ordinary  course  of 
his  business  advertised  in  the  newspaper  known  as  tlie  I'eterlmrinKih 
(i(i:e(lf  tliiit  on  Friday  and  Satuiiliiy,  .January  •ii'illi  and  •ititli,  181)5, 
the  foUowing  ({otMls  wouid  be  sold  by  aucti'>n  at  the  .\uction  Mart, 
Peterlnirough : — 

1'auticui.aks  of  (loons 

[Ihri'  npfi-ify  tjoodx  hi  hf  Hill, I.] 

3.  The  plaintiff  was  the  owner  of  the  said  ■{oods. 

4.  Thereupon  thu  defendant  falsely  and  maliciously  caused  to  be 
printed  and  published  of  the  plaintiff  and  in  relation  to  the  said 
nitended  sale  the  followint^  "Notice":  —  [Uer^  set  nut  tin'  inmln 
ri'ilHiihii  ].  The  said  notice  was  inserted  as  an  advertisement  in  the 
issue  of  the  I'fterUorimiih  (iuzftti-  for  .Jainiary  'ilst,  IH9'>. 

'*>.  The  defendant  thereby  meant,  and  was  understood  to  mean, 
lliat  the  <{oods  named  in  the  plaiiuitrs  advertisement  were  the 
property  of  the  defendant  and  not  of  the  plaintiiT.  and  that  no  (Hiraon 
could  safely  purchase  any  Roods  to  lie  exposed  for  sale  at  the  said 
advertised  saie. 

(j.  U\  \tmmm  of  such  publication  the  plaintiff  has  suffered 
damof^e  ami  was  and  is  and  will  be  prevented  from  selling  the  said 
KDodh. 
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PRf:f'h:i>h:s'rs  ny  rr.KAinsos.  hrn: 
I'AiiTurt.Aim  OF  Spkoiai.  Damaok. 


X.,    Y.   Biid   Z.,   rtll   of   ,   ill    the  hM    county,    wlio   w.r. 

deairouH  of  purchasiiiR  the  wiiU  gcKxU  or  Bome  of  theui.  and  wlm 
would  otIierwiHd  have  attended  at  the  naid  wile,  and  would  Imvc 
hidden  for  and  purchahed  the  said  goods  or  the  greutt-r  p.»rt  of 
them,  were  prevente«l  from  atten.ling  at  the  time  and  place 
appointed  for  the  Hale,  and  were  deterred  from  hidtliiiK  at  mu-1i 
sale,  and  declined  to  purchase  the  said  goods  or  any  part  thei.M.f. 
The  said  goods  were  put  up  for  auction  by  M.  N.,  aclinR  ns 
auctioneer  and  aj?ent  of  the  plaintiff,  on  the  day  and  at  the  time 
adveillsed,  but  the  said  M.  N.  was  unable  to  procure  a  fair  aiil 
reasonable  price  for  the  saiiio.  and  the  said  intended  wale  (ailcl 
altogether;  and  the  exi)enHf8  incurred  by  the  plaintiff  in  adv.r- 
tisin;-  and  otherwise  preparing  for  the  said  intpn<le«l  sulf  \mi.. 
thrown  away.  [l'<irli,iil(ii-ii  of  ••rpniH,-^  tlir»,ni  (iimn  xli.,i,l,l  !■•■ 
iiiHilird  hrri\] 

The  plaintiff  claims,  &c. 

[See  Can-  v.  iJiukett,  (18G0)  5  II.  &  N.  783  ;  '2<.)  L.  J.  Ex.  4tW.| 
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No.  21. 

Slitiiilfi-  of  Title  lo  a  I'atfiit. 

1.  The  plaintiff  was  the  lirHt  inventor  of  [Here  dexirilx'  th-  iimi,. 
lion],  and  on  October  IHth,  IWH,  obtained  letters  patent  for  siuli 
invention  iNo.  -  ,  of  the  yoar  —[Slate  the  mniiher  ,iml  ////.] 
In  the  months  of  June  and  July,  lH5»r),  the  plaintiff  wu«  ne^tutiuting 

with  the coinpiiny  for  the  purchase  by  it  of  tbo  said  1-  itt  is 

patent  at  a  price  of  Xrt.'iOO. 

I  llete  net  .,iit  jhirtiiiilinx  of  *>:.   iif<ioli(itioiiii.] 

2.  On  July  15lh.  IHit.l,  the  def-jiidnnts  falnely  and  maliiioiisly 
wrote  and  published  of  the  plaintiff  in  a  li-lter  to  the  mana«.r  vl  ihc 
said  company  the  following  wordK       j //•  ir  net  out  the  iionls.] 

;t.  The  defendant  by  the  said  wnnls  meant  and  was  un.l.  r-t<'<"l 
to  mean  that  the  plaintiff  bad  fraudulently  pretended  that  ii.'  nmis 
the  inventor  of  the  said  invention,  that  be  was  not  suili  iiivintor, 
but  had  in  fact  piraletl  or  stolen  the  same  from  one  A.  13.,  and  ilmt 
the  plaintm  liad  proposed  fraudulently  lo  sell  for  a  consid.  ntl.l« 
sum  of  money  the  said  letters  pnteni  for  tlit  inventions.  pinit.,lor 

stolen. 

4.  By  reason  of  the  publication  of  the  said  lil*!  the  plaintirt  Um 
suffered  damage.     He  was  unable  to  sell  the  said  letters  pat. nt  to 
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the  Bftid  company.    Grave  doubts  were  cast  upon  the  validity  of 
tlie  Raid  letters  patent,  and  the  plaintiff  was  ultimately  com|)eIled 
to  diH|M)ite  of  the  same  at  tlie  price  of  i,"2,200,  which  was  the  hesk 
offer  he  could  obtain  after  the  puhlieation  of  the  said  wordn. 
The  plaintiff  claims  4*1,000  damages. 


No.  22. 

Artinn  oil  the  ninf  for   Wordi  tii»i.  ,ra{iinp  Good*, 

1.  The  (ilsintiffs  curry  on  buHiness  as  manufacturers  and  sellers 
of  artificial  manures  at  Flymouth. 

•2.  In  the  month  of  February,  1H78,  the  defendantH,  contriving 
and  intending  to  injure  thp  plaintiffs  in  their  said  business,  fnlsely 
and  nutlicinusly  printed  and  published  and  widely  circulate<l  of 
them  as  such  manufacturers  and  sellers  of  artifioial  manures,  and 
of  them  in  the  way  of  their  said  business,  the  following  words  : — 
[  For  the  iroriln  of  the  lihel,  nee  the  rt-jtort  oj  the  nine. ' 
[  Here  I'lMCrt  jHirtirulavx  of  iwhlinitioH.] 

;).  The  said  words  meant,  and  were  understotMl  to  mean,  that  the 
said  iirtlHcial  manure  manufuetiaed  and  sold  by  the  plamtiffs  was 
iiirgely  comiK)Bed  of  coprolites  and  other  improper  ingredients,  and 
was  a  wortliless  and  useless  ct.  upound  and  unfit  for  the  puriioses 
for  which  it  was  advertised  for  sale.* 

4.  The  said  artificial  manures  so  manufactured  and  sold  by  the 
plaintiffs  were  not  in  fact  largely  or  at  all  composed  of  coprolites 
or  other  or  any  iniprojwr  ingredients,  and  were  not  a  worthless  or 
useless  compound  or  unfit  for  the  purjwses  or  any  of  them  for 
which  it  was  advertised  for  sale. 

■'.  In  conse(|uence  of  such  publication  many  customers  of  the 
plaintiffs  have  ceased  to  deal  with  them,  and  other  persons  who 
would  have  bought  the  said  artificial  manures  of  the  plaintiffs  were 
induced  to  refrain  from  buying  the  same,  and  the  plaintiffs  have 
l)een  injined  in  their  \rade  and  havo  lost  profits  which  they 
otherwise  wou'd  have  made. 

pARTICir.ARS. 
[See   I'recedetitt  Son.   Id  uinl   17. 
And  the  plaintiff  claims  i:2,000. 
See  M'luterii   Couiitie*  Muinire  Cn.    v.    Lawen   Chemienl  M^.^i'^re 
(■".,  (IHTl)  L.  It.  »  Ex.  '21H;  4:{  L.  J.  Kx.  171  ;  2:»  W.  H.  r..l 

*  If  tin-  wiirjH  would  support  the  innuendo  tliat  tli(>  plaint  ifle  were  know- 
ingly filling  goixlh  use!i'>.s  lor  the  |iurpii>eji  fur  whicl;  lliev  were  lulvertisoH, 
the  wordu  would  Im>  actionablu  per  $o.    Sec  >ntti',  p.  34. 


No.  2». 

Attiiik  on  liiHuh:    I.iM—SUtmhr  ,</  Tilh: 
1.  The  pltiiiitilTii  art'  a  tiriii  of  wine  inerehiiiilH,  iiikI  carry  »»n  the 
buHiiii'ss  i>f  importing'  fonuRii  winet*.  luul  in  n«niculHr  chiini|«Kiif, 

nV   Stri'ft.  lit   the  city  of  Li>inlon.      The  ilHft-mlantH  arv  » 

French   lirni    '<l    winegrowerH    ami    wine-Hliiiiimri*    carrying    on 
liimiiiciw  in  I  riuice  iinil  in  Kngland. 

•i.  The  j>l»  >l«ffH  '>»ve  fr«)ni  time  to  tiin  uxtentiivfly  atlvertihed 
that  tlioy  are  HellerB  of  a  brand  of  chaiiiim;;ne  known  in  the  tiu.le 
and  t'l  I  lit!  p>ilili<-  at»  "  Monte  CriKto  Chani|)aRne."  and  have  sold 
laif^e  <iimniiiieH  of  Huch  champagm;  lo  viirious  c««t(iinerB,  and  hip 
known  in  tho  Irudti  and  to  the  public  as  sellors  of  such  champiiune. 
and  have  rtCjiiirwl  the  right  toth«  oxciuaive  use  of  the  name  "  M(nit« 
Cri'lo  ('hiiin|»agne."      Particulars  of  such  advei tiHenienls  are  iis 

followH  :- 

[//.»•«■  iiiHii'  ihirticulats  nj  ntlnrlUfmiiilH.     I'lirliiiilinH  »J  nisi, nun  a 

In  irliiim    Mill*    nerv    mmlc    mnl   not   /«•   flin-ii.     See    /'»A"   v. 

ir.W.«,  (1W>7)77  L.  T.  07:  1:»  TinieH  L.  U.   181.1 

!».  The  defendants  have  fiilsoly  an<l  maliciously  published  of  the 

plaintiffs   and    of    them   in   th»'    way   of   their   tratle,    the   words 

following:--"  (.'aution.— Monte  Cristo  Champagne.     Messrs.  X.  k 

Co.  (meaning  the  defendants)  finding  llmt  wine  stated  to  lie  MontH 

Cristo  Champagne  is  Wing  advertised  for  sale  in  Great  Hritiiin. 

hereby  give  notice  that  such  wine  cannot  l)e  the  wine  that  it  ii 

represented  to  l)e,  as  no  ciiampagne  shipiwd  under  that  nuiiu'  can 

be  genuine  unless  it  has  tlieir  namt-s  on  the  la))els." 

I'abtk  ri.ARs. 

Tho  sai«l  words  were  published  in  i  circular  dislributeil  l>.v  the 
defendants  among  iiienilwrs  of  the  wine  trade  in  the  months  of 
May  and  .June,  1!K)!», and  were  inserted  in  the  folUiwing iit\vs])apt'rs 
on  the  dates  set  opposite  tlieir  names:  ~ 

May  'i'ind,  l'.tO!<,  the  'l'imr»,  h'iuiiiieuil  S'fwx.  huihi  Ti'h'jinyh. 

May  "ilth,  lilOiJ,  the  Timen,  Win,-  MenhmiW  (laz-ltr,  kc.  Ac 

4.  \\y  the  said  words  the  defendants  meant  and  were  understood 
to  mean  tlial  the  plaintitTs  had  fraudulently  advertised  for  sale  «inea 
which  were  not  what  the  plaintiffs  represented  them  to  be.  Iml  of  a 
much  inferior  quality  ;  and  that  they  had  falsely  antl  fniudiiii  iitly 
advertised  and  knowingly  sold  such  inferior  wines  as  and  fir  the 
dflfendatits'  wines  and  under  a  trade  name  to  which  the  tltfeiidiiiits 
had  the  exclusi\  e  right,  and  had  thereby  cheated  the  puldic  and 
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were  (iiohonent  and  (liHhonourahle  |N*i'N<itiH  ami  traderi ;  and  that 
the  plaintifTH  had  no  riglit  or  tithi  to  iih«  tlie  trudu  nanii;  "  >[ont6 
Cristo  Clianii>uKiiu  "  uc  to  adverliiie  or  wll  any  wineH  Iwaring  thai 
name. 

r>.  By  reuHiin  of  tli«  pruniiHcs  the  i»lnintitTs  have  HuiTen!<l  much 
I0H8  and  dainiiKe  and  havo  boen  injured  in  their  crtxlit  and  good 
name  and  in  their  naid  btittint-HR. 

pARTlCCt.AltH   OK    S|-K(  lAI.    DtMAOb. 

I.IIHH    11/     liimilllAH. 

[lliTi'  iii»iil  iHirliniliirii.     .SVc  I'nreileut  .V>i.  17.] 

Ijiimx  III'  ( 'iinlitinrrs, 

[lliTf  iiim'rt  luirliiiilfiiK.     Sir   I'rnrilint  So.  16.] 
The  plaintiff  clnimH  dania^f  h. 

[See  Ihitihinii  \.  .)/->.  (I HH7)  IH  i).  H.  I).  771  ;  M\  L.  .1.  Q.  B. 
3y7;  '65  W.  R.  r.7ti ;  .If.  L.  T.  (i»i2.     AU"  l'n,..h,it  .Vo.  !).] 


I)KKKNl.EH. 
No.  24. 

Itihine  ill  III!   ActiiiH  III  Liliil. 

1.  The  defendants  never  wrote  or  puMished  any  of  the  words  set 
out  in  paraf^raph  "2  of  tlie  Statement  of  Claiin.* 

2.  The  said  wonlw  do  not  mean  what  is  alleged  in  the  said  para- 
t;raph.  Tliey  are  iiuiipahUt  of  th«  said  alleged  mcaninj;  or  any 
other  defamatory  meaning. 

3.  The  said  words  without  tin-  said  alleRe.l  meaning  are  no  libel. 

4.  The  said  words  are  part  of  a  fair  and   accurate  report  of  a 

judicial  proceeding,  viz.,  an  action  tried  l)efore  Mr.  .Justice 

on  March  14lh,  18!»«,  in  which  A.  B.  was  plaintifl  and  C.  D. 
defendant,  and  were  publis^hed  by  the  defendants  /«)»«(  «</<'  for  the 
information  of  the  i)ublic,  and  in  the  usual  course  of  their  business 
as  public  journaliKts,  and  without  any  nnilice  towards  the  plaintiff. 

*  Tho  words  "falsely  luid  maliciously"  munt.  not  Ih(  IruverseJ,  unless 
pleas  of  justification  iiml  privilege  follnw  ;  iiml  even  tln'.i  ■'urh  a  traverse 
is  supertiuous.    (Hell  v.  hiiri-i.  (1K«'2)  ..l  I..  .1.  (J.  U.  XV.t.) 
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No.  25. 

Defence  in  an  Action  of  Slander. 

Ohjfctinii  ill  Point  of  Lan: 

1.  The   plaintiff  did  not  at  the  date  of  the  alleged  publication 

carry  on  the  said  trade  of  a ,  as  alleged  in  paragraph  1  of 

the  Statement  of  Claim. 

2.  The  defendant  never  spoke  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim.* 

3.  The  defendant  never  spoke  or  published  any  of  the  said  words 
of  the  plaintiff  either  in  relation  to  his  said  trade,  &c.  [Folloir  thr 
exact  woidx  of  the  Statement  at' Claim.] 

4.  The  said  words  do  not  mean  what  is  alleged  in  the  said  para- 
graph. They  are  incapable  of  the  said  meaning  or  of  any  other 
defamatory  or  actionable  meaning. 

5.  The  defendant  will  object  that  the  said  words  are  not  action- 
able without  proof  of  special  damage,  and  that  none  is  alleged  [or. 
that  the  special  damage  alleged  is  too  remote,  and  is  not  sufficient 
in  law  to  sustain  the  action +  ]. 

*  Tho  words  "  faliiu'ly  and  maliciously  "  must  not  '  o  traversod,  unless 
pleas  of  justification  ami  privilege  follow  ;  and  oven  then  such  a  travorso  is 
superfluous.     {Belt  v.  Lawe.i,  (1882)  51  L.  J.  Q,.  B.  359.) 

t  See  Precedent  No.  2  in  Section  III.  of  Appendix  E.  of  the  Rules  of  the 
Supreme  Court.  

No.  26. 

No    LiREL. 

lioiiti  Me  C'oiiimeiit  on  Mattem  of  VnhUe  Intiiext. 

1.  The  defendant  is  the  proprietor  of  a  weekly  newspaper  called 

the  Gazette,  in  which  the  words  set  out  in  paragraph  •!  of 

the  Statement  of  Cliiini  appeared. 

2.  The  said  words  do  not  mean  what  is  alleged  in  that  paragraph. 
They  are  incapable  of  any  such  meanings,  or  of  any  defamatory 
meaning. 

3.  In  so  far  as  the  said  words  consist  of  allegations  of  fact,  they 
are  true  in  substance  and  in  fact ;  in  so  far  as  they  consist  of 
expressions  of  opinion  they  are  fair  comments  made  in  good  faith 
and  without  malice  upon  the  said  facts,  which  are  matters  of  public 
interest.* 

*  This  form  of  ploading  wa.s  approved  by  tho  Divisional  Court  in  I'imrhi/n 
V.  Thf<  UcptikM  VirtiuilUr'K  Mirror,  (1890)  7  Times  ].,.  R.  1  (M>'*li<"w 
and  Grantham,  JJ.),  in  which  c'we  the  Court  ordered  particulars  to  be  sivpn 
of  paragraph  3.     See  further  aij  to  this  plea,  ante,  pp.  202,  634. 


DEFEXCES. 


No.  27. 
Fair  and  Accurate  Rejmrt  and  Fair  Comnicnt  thivoii. 

1.  The  defendant  is,  and  at  the  time  of  the  alleged  giievances 
was,  the  proprietor  of  the  Timcn  newspaper. 

2.  On  the  evening  of  the  12th  of  Fehruary,  1H67,  the  plaintiff 
Imd  presented  to  the  House  of  Lords  a  petition,  making  a  serious 
charge  against  one  of  Her  Majesty's  judges  ;  a  delnite  ensued  on 
the  presentation  of  the  said  petition,  and  the  said  charge  was 
utterly  refuted. 

3.  The  words  set  out  in  paragraph  3  of  the  Statement  of  Claim 
are  a  portion  of  the  Parliamentary  Report,  published  in  the  Timea 
of  the  13th  of  February,  1867.  They  are  a  fair  and  accurate  report 
of  the  proceedings  in  the  House  of  Lords  on  the  preceding  evening, 
and  were  published  by  the  defendant  liond  fide,  and  without  any 
malice  towards  the  plaintiff.* 

4.  The  said  petition,  the  charge  it  contaiiuil.and  the  said  debate, 
were  all  matters  of  general  public  interest  and  concern. 

5.  The  words  set  out  in  paragraph  ;'  of  the  Statement  of  Claim 
are  a  portion  of  a  leading  article  which  appeared  in  i.ie  Timet  for 
the  13th  of  February,  18G7.  The  said  article  was  a  fair  and  honest 
conunent  on  the  matters  above  referred  to,  and  was  published  by  the 
defendant  Imid  Me  for  the  benefit  of  the  public  and  without  any 
malice  towards  the  plaintiff. 

[See  Waxoi,  v.  Walter,  (1868)  L.  R.  4  Q.  B.  713 ;  8  J3.  .t  S.  671 ; 
38  L.  J.  Q.  B.  34 ;  17  W.  K.  16i»  ;  11)  L.  T.  JO'.t.] 

*  //  the  report  ami  the  commisnl  thereon  all  fonit  jiaii  uf  the  xamc  artiolo 
Iho  pica  might  rutu  thus  .■— "  The  said  words,  in  ^d  far  as  they  .■onsist  of 
btJitcmcnts  of  fact,  aio  a  fail-  ami  acimrato  report  of  ruiliaiiimtary  \)Xo- 
iwlinirs  publit^hfd  l/ond  fide  ;iiid  without  iimlic,',  ;iiid  in  so  ■.'iir  ..s  tlicy 
consist  of  expressions  oif  opiuioii  thoy  arc  a  fair  and  liouo-l  coiiiUK'iit  on  a 
matter  of  public  interest." 

[Paiticulars  should  be  given  identifying  the  Parliannnlary   pnxeedings.j 


;  i 

If 


No.  28. 
.V()  Lilii'l — /•'((('/•  Coninteiit. 

1.  The  defendants  admit  that  on  ^fay  3r(l,  18!tr),  tlicy  printed 
Hiid  publihlied  the  words  wit  out  in  the  Statciiniit  uf  Claim.  Such 
wurab  formed  part  of  a  leading  article  wliicli  appeared  in  the 
defendants'  newspaper  the  Daily  Post  for  that  day.    The  defendants 

o-L.s.  3  D 
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refer  to  the  whole  of  such  leading  article,  which  was  as  follows  :— 
[/fere  net  out  the  wholr  articlr  iiTlmtim.'] 

2.  The  said  words  do  not  mean  what  the  plaintiff  in  his  State- 
ment of  Claim  alleges  them  to  mean.  They  are  incapable  of  the 
said  meanings,  or  of  any  other  defamatory  meaning. 

3.  The  said  words  are  no  lihel. 

4.  The   plaintiff  was    tried    on    May   "iiid,    lHi)'>,    at   the 

Assizes,   before  Mr.   Justice  on  a  charge  of  manslaughter. 

A  full  report  of  the  said  trial  appeared  in  the  same  issue  of  the 
defendants'  paper  as  the  words  complained  of.  And  the  said  article 
(including  the  said  words)  was  published  by  the  defendants  in  the 
ordinary  course  of  their  business  as  public  journalists,  and  without 
any  malice  towards  the  plaintiff,  and  was  a  fair  and  hmid  fide  com- 
ment on  the  trial  of  the  plaintiff,  and  the  evidence  given  thereat, 

which    were    then    matters   r'   public   interest   in  and  the 

neighbourhood. 

Xo    SlFFICIENT    I'l  BLICATION. 

No.  29. 

So  PubU(\tti<m.—So  Slaiidn: 
Defence  to  Claim  No.  l.*). 

1.  The  defendant  denies  that  the  plaintiff  was  or  had  at  any  tiae 
been  retained  or  employed  by  him  to  act  as  his  solicitor. 

2.  The  defendant  denies  that  he  spoke  or  published  the  words 
alleged  or  any  of  them. 

3.  The  defendant  denies  that  he  spoke  the  said  words  of  or  con- 
cerning the  plaintiff  in  the  way  of  his  profesKimi,  or  that  the  siiid 
words  bear  or  were  understood  to  bear  the  meaning  alleged. 

4.  If  the  defendant  did  speak  the  said  words  (which  he  denies), 
he  says  that  no  person  other  than  the  plaintiff  was  present  or  heard 
the  same. 

5.  The  defendant  will  contend  that  the  words  which  he  spoke,  if 
any,  were,  and  were  understood  as,  vulgar  abuse,  and  did  not  amount 
to  defamatory  matter. 


No.  .30. 

.V'l   ('niiffiniix    I'lililinitidii. 

Tiie  defendants  are    booksellers    and    newsvendors   carrvin-  on 
such  business  on  a  very  extensive  scale  at  186,  Strand,  in  the  city 


.vo  suh'hiciEyr  vrnrjcArius'.  -,-,\ 

of  Westminster,  and  at  branches  n  t  Birmingham,  Liverpool,  and 
Jlancliester,  and  at  upwards  of  500  railway  stations  in  the  United 
Kingdom.    Their  servants  in  the  course  of  their  employment  in  the 
defendants'  said  business  received  the  newspaper  mentioned  in  the 
second  paragraph  of  the  Statement  of  Claim  from  the  publisher 
thereof,  and  tlie  said  newspaper  wms  thereupon  sold  by  the  defen- 
dants' servants  in  the    ordinary    coarse   of   the  defendants'  said 
bnsmes'    ind  not  otherwise,  and    without   any   knowledge    of  its 
contents,  which  is  the  alleged  publication.     Neither  of  the  defen- 
dants  nor  their  servants  knew  at  the  time  tli.v  sohl  it  that  the  said 
newspaper  contained  any  libel  on  the  plaintiff;  it  was  not  by  negli- 
gence on  the  part  of  the  defendants  or  their  servants  that  they  did 
not  know  that  there  was  any  libel  in  the  said  newspaper;  and  the 
defendants  did  not  know  that  the  said  newspai)er  was  of  such  a 
character  that  it  was  likely  to  contain  libellou.-  matter,  nor  ou"ht 
•hey  to  have  known  so  ;  wherefore  the  defetidants  sav  that  they 
never  published  the  alleged  libel. 

[See  /t;mm.'».s  v.  I'ntilr  .f-  .sv,„,  (iRsr,)  K!  Q.  U.  ]).  35 ^  .  55  ^  J 
Q.  B.  51 ;  81  W.  H.  IK! ;  -)3  L.  T.  808.] 


No.  31. 

hnux-i-nt  Piihlicutiiiii  -./' ,/  LiJ„Ui>iiii  Xnrel. 

The  defendants  admit  that  they  printed  and  published  the  liook 
or  novel  in  the  Statement  of  Claim  mentioned,  but  deny  that  they 
did  so  maliciously  or  with  any  reference  to  the  plaintiff.  The 
defendants  printed  and  publislied  the  said  i)ook  or  novel  for  the 
writerthereof,rea.sonablyand/»w„-  /,-,/(.  believing  the  same  to  be  a 
work  of  pure  fiction.  The  defendants  were  not  then  aware  and  do 
not  now  admit  that  the  said  book  or  novel  alluded  to  the  plaintiff 
or  to  any  other  living  person. 

[See  Hurn.nn  v.  Smith,  (18(59)  20  L.  T.  at  p.  715  ;  /.'.  v.  Knrll 
(1728)  1  Barnard.  305  ;  Smith  v.  .Jv/,/,/,,  (1846)  52  Mass.  (11  Met.) 
3H7.     And  see  aiitr,  pp.  1,50—155.] 


No.  32. 

A'o  Ciiiiscioiix  Piiblictttio,,~Ma,lii,s>i. 

1.  The  defendant  does  not  admit  that  be  ever  sp(,k..  or  published 
^tuy  of  the  Winds  complained  of  in  paragraphs  3  and  1  of  the  State- 
ment of  Claim. 

8  D  2 
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2.  Throughout  the  month  of  April  and  tlie  early  part  of  ifay, 
187!»,  the  defendant  was  suffering  from  acute  mania,  hroufiht  on  hy 
overwork ;  he  has  no  recollection  of  liavinR  spoken  any  such  words 
as  alleRcd  either  then  or  at  any  other  time.  V  however,  the  defen- 
dant did  in  fact  utter  any  such  words  (which  he  does  not  admit), 
they  were  not  spoken  intentionally  or  maliciously,  but  solely  in 
consequence,  and  under  the  influence,  of  the  said  mania ;  as  id! 
who  heard  the  said  words  then  well  knew.  There  is  and  was  no 
foundation  whate\  r  lor  any  such  charge ;  and  the  defendant  ui.- 
reservedly  withdraw.,  all  imputations  on  the  plaintiff's  character, 
and  exceedinf-ly  regrets  that  he  ever  spoke  the  said  words  (if  in  fad 
ho  did  speak  them,  which  he  does  not  admit). 

1  [t  mav  1)P  lioubW  whotlior  this  is  a  goml  dnffaro,  or  only  n  pl.-iulini,'  in 
initiKiitioii  of  ilamii^'cs.  A  soincwlmt  similiu  ploii  of  (liinikcnii.',-.s  will  U^ 
I'ouiul,  post,  No.  51.    Sc;i>  anip.  p.  578.] 


Words  Spoken  in  Jest. 

No.  33. 
Defence  to  Ci.vim  No.  11. 

1.  The  defendant  admits  that  he  spoke  and  puldished  the  words 
set  out  in  the  Statement  of  Claim,  hut  denies  that  he  spoke  them 
with  the  meaninjj;  therein  alleged,  or  with  any  other  actionahlc 
meaning. 

2.  The  defendant  is,  and  at  all  times  hereinafter  mentioned  was, 
clerk  '-^  Mr.  N.,  a  wholesale  baker.  The  plaintiff  is  one  of  Mr.  N.'s 
retail  customers.  It  is  and  was  one  of  the  duties  of  the  defen^lant 
as  such  clerk  to  call  on  Mr.  N.'s  retail  customers  every  Saturday 
morning  and  receive  the  money  due  for  i\w.  bread  delivered  to  tliciii 
in  the  course  of  the  week. 

3.  On  the  mrrningot  Saturday,  March  the  'iilrd,  1H!»5,  tlic 
defendant  called  on  the  plaintiff  an-'"  took  the  money  for  the  bread 
delivered  to  Mm  during  the  week,  \mongst  the  change  then  piven 
by  the  plaintiff  to  the  defendant  wa  .  a  counterfeit  florin.  Neiilicr 
the  plaintiff  nor  the  defendant  knew  or  observed  at  the  time  lliat 
the  florin  was  counterfeit. 

■I.  Later  in  the  day,  when  the  defendant  was  paying  the  mcmoy 
over  at  the  olVice,  his  employer,  Mr.  N..  discovered  that  the  sumI 
florin  was  roinilcrf.it.  The  defend.inl  tiicreupon  took  tin'  -:i:'l 
florin  back  to  the  plaintitr's  shop,and  the  plaintiff  gave  him  with.mt 
demur  two  good  shillings  in  exchange  therefor. 


■rrsTiFfCATrox. 
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5.  On  the  morning  of  Saturday,  May  tho   Ith,  ISOiJ,  when  the 
defendant  called  on  the  pliiintitViis  iisiiul,  the  ipJaintifT  ap;ain  gave 


the  (h'fi'iidiinl  n  couiilerfeit  lie 


lerleit  llonn  ainon^'st  the  money  for  tho  lireail. 
And  a^'ain  neither  tliu  i)hiintitT  nor  the  defeiidiirit  know  (ir  oliserved 
at  tho  time  that  tiio  llorin  was  counterfeit. 

(».  Again,  when  tiie  defendant  was  paying  the  money  over  to  hia 
employer  at  the  oflice,  Mr.  N.  discovered  that  the  llorin  was  counter- 
feit. Thereupon  the  defendant,  recollecting  the  similar  occurrence 
mentioned  in  paragraphs  3  and -1  aliove,  exclaimed:  "Why,  that's 
the  second  had  florin  Mr.  H.  has  passe.l  to  me  within  the  last  six 
weeks.     He's  a  regular  '  smasher ' !  " 

7.  The  defendant  spoke  these  words  aa  a  joke,  a  d  never  intended 
seriously  to  impute  to  the  j)'uintiflf  any  criminal  offence. 

H.  The  only  persons  who  wore  present  at  the  time  or  who  heard 
the  said  words  were  thi^  defendant's  emplov<"-  '^^"  \.,  and  a 
felIo>v-cIerk  of  his,  ...lo  i»iivi(i  Grij,'f,'s.     JJoth  .        .■,.    n  j,v:<'. 

(iriggs  were  aware  of  the  circumstances  detailed  al)ove,  and 
knew  to  what  the  defendant  was  referrin;^,  and  inulerstood  tliat  he 
spoke  in  jest,  and  did  not  intend  to  nako  any  chiu'ge  aj/ainst  the 
plaintitr. 


JtSriFK'.VTION. 

Xo.  ai. 
Anotiieh  Defence  to  Claim  No.  11. 

1.  The  defendant  does  not  admit  that  he  spoke  or  puhlished  the 
words  set  out  in  the  Statement  of  Claim. 

2.  The  said  words  are  true  in  suhstaiice  and  n  fact.  On 
March  2ard,  1895,  the  plaintiff  uttered  and  passed  to  tlie  defen- 
dant a  counterfeit  florin,  well  knowing  the  «ame  to  he  counterfeit 
On  May  4th,  1895,  the  plaintiff  uttered  i;nd  passed  to  the  defendant 
another  coi."'terfeit  florin,  well  knowing  tio  snnie  to  he  counterfeit. 
[Sldtruujjothfr  iiiKlditcex  in  ichicli  tlir  phtbilhi' piu^nl  bud  roiu  to  the 
'hj'endaiil  and  othcrn.^ 


Xo.  !35, 

Jiiililicatioii  of  the  Words  trithoiit   thi'  kII,,/,','  Mr.iiiiii.i. 

1.  The  defendant  denies  that  he  spoke  or  puhlished  any  of  the 
words  set  out  in  paragraph  5  of  the  Statement  of  Claim.  The  saitl 
words  do  not  mean  what  is  in  that  paragraph  alleged. 


i! 
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Vm 


'Si 


II 


■2.  Thi  lulant  denies  tliat  lie  Hpoko  or  pultlishfid  nny  of  tlio 
said  words  of  the  plaintiff  in  tlie  wny  of  his  tnulci  or  lit  nil. 

!>.  Till!  siiid  words  wore  not  spoktMi  or  nndfrstood  in  the  !iile;;t'.l 
or  any  defamatory  sensi" ;  they  arc  incapalilo  of  the  alln«cid  meaninj^. 

■1.  The  said  words,  without  the  said  lueaniii},',  and  accordiuK  to 
their  natural  and  ordinary  signification,  are  true  in  substanie  and 
in  fact. 

i'AUTKTLAIiH. 

[Here  »./  out  jiaiiiciilarH  n/  jtiHtuitnlii'ii.  See  ante,  yp.  181  uiul 
tiSt!.] 

No.  3(5. 

Jiisliiiratiiiii  of  a  Portion  of  a  Libel. 

Dr'FENCE. 

1.  The  defendants  do  not  admit  that  the  plaintitl"  is  the  proprietor 
and  editor  of  the  Ihiitmonth  Ailreitixer  newspaper. 

2.  As  to  such  portion  of  the  said  words  as  allej'eslluiltli.  plainlill 
is  a  felon  editor,  the  defendants  say  that  the  same  is  true  in  suli- 

stance  and  in  fact.     The  plaintiff  was  on  the of convicted 

of  larceny  at  the  Quarter  Sessions  for  the  county  of  Cornwall,  and 
was  on  the  same  day  sentenced  to  twelve  months'  hard  lahour  fur 
stealing  feathers. 

3.  As  to  the  residue  of  the  said  words  the  defendants  say  that 
the  same  were  parts  of  certain  articles  printed  and  puhlished  in  llu' 
defendants'  said  newspaper,  each  of  which  was  a  fair  and  hoioi  jiiL 
comment  up  i  a  matter  of  puhlic  interest,  vi/.,  the  conduct  of  liic 
plaintiff  in  his  public  character  as  the  nomiiuil  editor  of  the 
Ihirtimmtli  A<lrn fixer,  a  puhlic  newspaper. 

[See  l.iiimun  v.  Latimer  and  otherx,  (1878)  3  Ex.  J).  15,  35"2  ; 
L.  J.  E.\.  470;  25  W.  R.  751 ;  2G  AY.  \\.  305 ;  37  L.  T.  3G0,  81<t. j 


No.  37. 

Jiistiiieation  and  Privilege — Moral  or  Soeial  Duty. 
Defence  to  Claim  No.  1. 

1.  The  defendants  admit  that  the  defendant  Alice  wrote  and 
published  the  words  set  out  in  paragraph  2  of  the  Statement  of  Chiiui. 

2.  The  said  words  are  true  in  substance  and  in  fact.  AVhilc  tlie 
plaintiff  was  in  the  service  of  the  defendants,  to  wit,  on  the  18tli  (if 
August,  l!t03,  she  stole  two  pairs  of  sheets  and  one  counterpano.  of 
the   goods   and   chattels   of   the  defendant   Henry,   and    on   the 


PLKA' 


rniviLKiit:. 


same  day  pawned  them  at  the  shop  of  John  Smith,  No.  28,  High 
Street,  Eveslium ;  wherefore  llie  ilifeiidiintH,  as  they  lawfully 
lai^ht,  disehartjtd  i!ie  plaintilV  fronj  tluir  wiivicc  mi  tlio  :jlHt  of 
August,  1U0». 

8.  Tlie  said  words  were  puhUshed  on  a  priviloRed  occasion  and 
without  malice. 

P.\nTici;LAUs. 

In  the  month  of  Septemher,  1008,  the  plaintitl"  was  desirous  of 
entering  into  the  service  of  Mrs.  M.,  of  19.  Newhall  Street, 
Birmingham,  and  Mrs.  M.,  on  the  1  tth  of  Sejjtemljer,  1!»03,  wrote 
a  letter  to  the  defendant  Alice  in(iuiring  as  to  the  plaintiff's 
character,  and  asking  especially  why  she  left  the  defendants' 
service.  Thereupon  it  hecame  the  duty  of  the  defendant  Alice  to 
write,  and  she  did  w  rite  on  the  loth  of  Sei)temher,  l!)Oa,  to  Mrs.  M., 
a  letter  telling  her  what  she  knew  as  to  the  plaintiff's  character, 
and  stating  the  reason  of  her  dismissal.  Tlii.s  letter  contained  the 
words  complained  of.  The  said  words  were  written  in  answer  to 
Mrs.  il.'s  said  inquiries,  and  under  a  sense  of  duty  and  without  any 
malice  towards  the  plaintiff  and  in  the  honest  belief  that  the  charge 
therein  made  was  true. 


PUIVILEGE. 

No.  38. 

AliSdhiti'   l'rh-ih'<ie — Lititiunt  in   I'rraoii. 

The  said  words  were  published  on  an  occasion  which '  ibsolutely 
privileged.  IJefore  the  alleged  slander  was  spoken  the  p.  "ntiff  had 
on  the  Ist  of  November,  18'J5,  issued  a  writ  against  the  defendant 
claiming  an  account,  and  had  taken  out  a  summons  in  the  said 
action  for  an  account,  which  on  the  l-2th  of  November,  1895,  came 

on  for  hearing  before  Mr.  E.  A.,  the  District  Registrar  for  . 

The  defendant,  who  is  a  solicitor,  appeared  in  person  before  the 
said  Registrar  to  oppose  the  said  summons,  and  the  said  words 
were  spoken,  if  at  all,  to  the  said  Registrar  in  the  course  of  argument 
during  the  hearing  of  the  said  summons. 


ii^ 


No.  89. 

Abxohitc  I'ririlegf — Witness. 

The  said  words  were  spoken  by  the  defendant  on  an  occasion 
which  was  absolutely  privileged,  viz.,  during  his  examination  on 
oath  as  a  witness  in  the  course  of  the  hearing  of  a  charge  of  forgery 
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asainst  X.  Y.,  on  Miiy  KHli,  187-1,  iKjfore  an  alilennan  lawfully 
oxercisinp;  jmisilictiuii  in  iliat  liehulf  ut  tlio  (iiiildlmll,  in  the  cityot 
London. 

[  Sw!  SmmiiH  V.  .\,'ili<r.hjl.  ( 1K7C.)  -2  C".  1*.  \K5ii:  Hi  L.  J.  C.  I'.  VlH  -. 
•25  W.  1!.  ir.!»;  :»">  ]..  T.  TKl.l 


No.   10. 

AJi.uihtli'  I'rinli'ije — Mililarii  Thilji. 

The  pluintilT  was  ii  colonel  in  Iht; Ut'f^iuient,  and  the  defen- 
dant WHS  the  yenenil  ^loninianding  the  district  in  which  the  said 
reqiment  was  stationed.  On  the  1th  of  May,  1904,  the  plaintitf 
forwarded  to  the  defendant  as  his  superior  othcer  a  letter  addreKsed 
to  the  Comniander-in-chief  inakin,";  a  complaint  against  a  hroilur 

oflicer  in  the  same  regiment.  Major  ^ .      It  thereupon  becaim, 

and  was  und-jr  Article  -of  llie  "Regulations  for  the  Army" 
then  in  force,  the  duly  of  the  defendant  as  such  superior  ollietr 
.0  forward  the  plaiuliU's  said  letter  and  also  to  make  a  wiitlen 
report  thereon  >  tiio  ('ommander-in-ehief.  The  defendant 
therefore,  in  accordance  with  lii~  i-aid  duty,  on  the  tilh  of  Miiy, 
1!»01,  forwarded  the  plainlitT's  v  lid  letter  to  the  Comiaandcrin- 
chief,  and  accompanied  the  same  l>y  a  i'  port  in  writing,  which  i- 
the  alleged  lucjl.  Such  report  was  published  hy  the  defendant  in 
discharge  of  his  said  duly  to  the  Commander-in-chief,  and  imt 
otherwise. 

[DatihiiiH  V.  ;,.-;•(/  l;iul,t,  (18(i!>)  L.  li.  5  (}.  B.  94  ;  3!)  L.  .J.  Q.  \'j. 
53 ;  18  W.  1{.  330  ;  21  L.  T.  584.] 


No.  41. 

(Juiiliji((1  I'iUUkji — ( 'huiactcr  of  a  Sfiraiit. 
See  aiilf,  Precedent  No.  37. 


No.  4-2. 

Qualified  I'lir'ih'ijf — Common  Intiiest. 

DiiFENCE  TO  Claim  No.  5. 

The  publication  of  the  said  letter  to  J.  II.,  if  made,  was  made 
Loiui  jide  and  without  malice  and  on  a  privileged  occasion. 


PLKAH  OF  I'lUVILFME. 
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r.VllTICILAUH. 

Tiled'  fciidiint'M  Imnk  had  on  tlio  2iiil  K«l.niiuv.  li'0-2,  (ulvaiu-fd 
to  J.  H.,  in  respoiisi;  to  ii  rcijuest  conluined  in  ii  letter  from 
J.  H.  to  the  defendant  dated  the  2f)th  January,  1!(0'2,  the 
sum  of  t'1,000  to  awsist  J.  H.  in  hiH  businesH  and  in  cnrrvinR  out 
the  contracts  referred  to  in  the  siii.l  lotui.  On  the  .>  .,i  May, 
1902,  J.  H.  called  upon  the  defendant  mid  verbally  inquired  of  the 
defenda  t  wiiether  lie  considered  the  i)lalntiff  would  be  a  suitable 
man  to  act  as  manager  of  his  business.  It  was  in  answer  to  the 
said  inquiry  that  the  said  words  were  published. 


No.  43. 
Qiialijicd  Privihijc — Musli  r  <tiid  Siirnnt. 
The  defendant  is  head   gardener  to  one  Sir  John   ■^^.,  of 


The  plaintilT  anil  others  at  the  time  menlioned  in  the  Statement  of 
Claim  were  employed  as  labourers  by  Sir  John  M.,  and  the  defen- 
dant was  verbally  reijuested  by  him  on  the  lOlh  day  of  March 
1!»04,  to  see  that  the  said  labourers  did  thi  ir  work  in  a  proper  and 
dihgent  manner.  On  the  Slat  day  of  March,  1!»01.  Sir  John  M. 
verbally  inquired  of  the  defendant  whetlier  the  said  labourers  were 
sober  and  l-.onest  and  attentive  to  thoir  work.  It  thereupon  became 
and  was  the  duty  of  the  defendant  to  state  such  facts  as  were  within 
his  knowledge  to  Sir  John  M.  Such  statements  are  the  alleged 
slanders;  but  they  were  made  honn jide  in  the  discharge  of  the  said 
duty,  and  in  answer  to  the  said  inquiry,  and  in  the  honest  belief 
that  the  facts  so  stated  were  true,  and  without  any  malice  towards 
the  plaintiff.     The  occasion  was  therefore  privileged. 


No.  44. 

Qualified  I'milege—' 'immuuieatiou   J'../  ■iitfind—Coii/ideiitial 
Relation — Cinumnn  Iii/ri  nf. 

The  said  words  were  published  by  the  defendant  on  a  privileged 
occasion  bumi  jide  and  without  malice. 

PAKTICULAIIS. 

The  defendant  is  the  eldest  son  of  the  ilra.  Hawkins  mentioned 
m   paragrat  ^  ^  of  the   Statement   of  Claim.     She  is  a   widow. 


J  ^ 
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On  the  4tL  day  o(  Juno,  liKKJ,  Mru.  Hawkins  told  the  defendant 
confidentjttlly  thatwlu!  was  uliout  t'>  nmny  tlio  plaintiff.  Thoroiipoii 
the  dofendiiiit  siM)kf  tli.'  naid  wopN  In  tlm  Hiiid  Min.  liiiwkin-. 
conlidentiiilly  -d  in  tlm  lioncut  dtHJii'  to  pn.tiTt  Imt  iiiliTuHts  ami 
hiti  own.  Thfi  defendant  at  the  time  lx,ii,i  liilf  belleveilin  the  truth 
of  what  ho  Haid.  Thin  is  the  oidy  puhlication  hy  the  defeiuhint  of 
the  Haid  words. 

[7'.-</./  V.  //«/(/.i«x.  (IKM)  H  V.  it  P.  MM ;  -2  Moo.  \  l!ol>. 20.: 
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rARTRlLAItS    INDKU   A    pLEA   OF  t^rALIFIED    TrIVILKOK. 

No.   15. 

t'liiiimuiiiiali'in  jiuhlinlifil  in  Sel/-(l>/fiire. 

"  The  piuinliff  in  May,  IHittJ,  puhlished  and  cauned  to  he  published 

a  pamphlet  entitled  '  The  Case  of  Salem  Chapel, ,'  which  was 

sold    by   all   llie    booksellers   in    the   said    town   of 


riiis 


pamphlet  contained  serious  charges  against  the  defendant,  Ik. in 
personally  and  as  secretary  und  oiic  of  the  deacons  of  the  saiil 
chapel.  The  defendant  published  the  words  set  out  in  paragraph  5 
of  the  Statement  of  Claim  in  reply  to  the  said  pamphlet  i)ublish(d 
hy  the  plaintiff,  and  hinin  fnU'  for  the  purpose  of  viiidicatiii';  his 
ciiaracter  against  the  plaintiff's  attack,  and  in  order  to  prevent  the 
plaintiff's  said  charges  from  operating  to  his  prejudice,  and  in 
rottf^onable  and  necessary  self-defence,  and  without  any  malice 
towards  the  plaintiff" 


No.   Id. 

Commiiu  hitere»t~('hnri-h  Mi-mherx. 

The  words  set  out  in  paragraph  2  of  the  Statement  of  Claim  were 
;>art  'if  a  requisition  summoning  a  meeting  of  the  members  of  the 

<h  JJaptist  Church  at  ,  which  was  signed   '.y   l'2-2  of 

such  'uembers,  and  addressed  to  the  ileacons  of  such  clmpel.  The 
defendant  published  the  said  reciuisilion  solely  to  memboiK  of  tlie 
said  church,  who  had  a  connnon  interest  with  him  in  all  the 
matters  therein  referred  to  and  without  any  malice  inward  the 
plaintiff. 


ill: 
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No.   17. 

Offi'r  "/  lii'irnril   I'ftr   hiniiin-rii  ni    Uii.ml.i. 

Defks.k  to  Claim  N«.  '^. 

Tlif  defendant  publiHiied  tlm  placard  refernd  to  in  paiaf^'iapli  2 
of  the  Statement  of  Claim  solely  fur  thepuri'  -oof  tiideavouring  to 
discover  the  person  who  committed  the  assault  nfcrnd  to  therein, 
and  with  the  iiDini  liilr  object  and  intention  of  hrinying  such  jjerson 
to  justice  and  of  prosecuting  him  t    conviction. 


Nl    -18. 

Complaint  to  I'cvhoiiii  in  AiitltDiili/. 

The  plaintiff  and  defendant  are  hoth  members  of   tlic   '• 

l'uidtr>  riub,"  and  were  competitors  at  the  Annual  Show  of  the 
cluii  wl.i  ,fl  was  held  on  the  12th  October,  18!).').  l)uriiig  the  s'.iow 
exhibitors  named  A.  ii.,  C.  D.,  and  K.  F.  verbally  complained  to 
the  defendant  of  the  plainlitT's  conduct  as  such  competitor  that 
llliri'ji(titiii(liir»i)j'tliriiim]>lnintg  miml  be  /ni  <iiit\.  Thereupon  the 
defendant  drew  up  a  written  protest  against  the  plaintiff  being 
allowed  to  compete,  and  on  the  same  day  lodged  the  same  with  the 
connnittee  whose  duty  it  was  by  the  rules  of  the  club  to  investigate 
such  a  complaint.  This  protest  is  the  alleged  libel.  It  was  written 
by  the  defendai't,  without  p.ny  malice  towards  the  plaintiff,  witii  the 
solo  object  of  ensuring  a  fair  competition  at  the  siiow,  and  in  the 
houist  belief  that  evei^  -tatement  th  ,  in  '.-ontained  was  true. 
It  was  a  communication  made  biiint  /  on  a  nuitte"  in  which 
the  defendant  had  an  interest  and  v  .  published  only  to  the 
said  committee,  who  had  ■.  conc-ijondiug  interest  and  duty  in 
that  behalf. 


l'RiviLEG;;n  Peport. 

Xo.  49. 

Report  of  a  Judgment  publiiihetl  <i.i  <i  I'amjihiit. 

MacDouoall  c.  Knight  dr  Son,  (188())  17  (^  13.  1».  ()3G :  m  L.  J. 

Q.  B.  46J ;  34  W.  l\.  I'll ;  5^  L.  T.  274. 

"  1.  The  defendants  admit  that  they  published  of  the  plaintiff  a 
pamphlet  which  is  a  nrbatim  report  of  the  judgment  of  the  Honour- 
able Mr.  Justice   North,  given  on   the  30th  day  of  June,  1884, 
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in  the  action  of  MailkMifiall  v.  Kiti<iht  if  .S'(»»,  and  which  really 
Rivcs  all  the  iMformiitioii  Mei;cssiu-,v  to  bo  known  by  anyone  feoliiii,' 
an  interest  in  tlio  niiiMiT.  Uiit  tin-  (lefcndiiiits  dony  that  tlicy  did 
so  nialieiously,  or  that  tlioy  diHtrihuted  the  waid  pamphlet  liroad- 
cast  in  the  city  of  Bath,  or  thccountics.of  Somerset  and  Gloucestoi-, 
or  elsewhere,  or  at  all. 

"  2.  The  said  pi-.tiphlet  contained  the  words  set  out  in  paragrniili 
2  of  the  Statement  of  Claim.  The  said  words  were  in  fact  spoktii 
hy  the  Honourable  Mr.  Justice  North  in  delivering  judgment  in 
the  said  action  ;  but  the  defendants  do  not  admit  that  he  or  thty 
published  the  said  words  with  the  meanings  alleged  in  the  said 
paragraph. 

"  3.  The  defendants  are  auctioneers  and  upholsterers  carryinj^'on 
business  at  Bath,  and  liaviiig  a  large  number  of  customers  resident 
in  Bath  and  the  neighbourhood.  The  plaintitf  brought  the  siiid 
action  against  the  defendants  in  the  Chancery  Division  of  the  lli^,di 
Court  of  Justice  eiiargiiig  the  defendants  with  breach  of  contract. 
niisreprosentation,  and  breach  of  faith.  The  said  action  was 
assigned  for  trial  to  the  Honourable  Mr.  Justice  North,  who  after 
a  trial  wliich  lasted  live  days  gave  judgment  in  favour  of  the  del'un- 
(lants.  Tlio  said  pamphlet  is  a  fair,  accurate,  and  honest  report  of 
the  sai<l  judgment  of  the  Honourable  Mr.  Uistice  North,  and  was 
pul)lished  by  the  defendants  boini  Mc  and  with  the  honest  inteniiun 
of  making  known  the  true  facts  of  the  case,  and  in  order  to 
protect  their  reputation  and  tlieir  said  business,  and  in  n  a>onalilt' 
self-defence,  and  without  any  malice  towards  the  plaintillV 


No.  50. 

llt'l>oti  jiiuiUiji'd  hy  virtue  of  Sictinit   4  of  the  Law  of  l.ihA 
A  moid  men  t  Ait,  1888. 

The  words  set  out  in  paragraph  2  of  the  Statement  of  Claiu:  were 
published  in  the  defendant's  said  newspaper  on  the  date  alleged 
and  formed  part  of  a  fair  and  accurate  report  of  the  proceedings  of 
a  pul)iic  meeting  {or,  of  a  meeting  of  the  town  council  of  tiie 

borough  of  S ,  in  the  county  of  L— — -),  which  was  held  at  tin 

(iiiildliall,  8 ,  on   the  day  of  ,  1895.      TIio  ui.itter 

published  was  of  public  concern,  and  its  publication  was  for  the 
public  benefit. 
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No.  51. 
Defence  to  Claim  No.  20. 
Slnnder  of  Title  fn  Gi<u,l„. 

1.  Tho  defendant  admits  that  the  plaintiff  caused  tlic  Roods 
lelorred  to  in  paragraph  2  of  the  Statement  of  Clnini  to  be 
advertised  for  sale. 

2.  Of  the  goods  so  advertised  for  sale  those  numl)ered  1!»  to  28, 
hoth  inclusive,  in  the  plaintiff's  particulars  ^vere  the  property  of 
the  defendant,  and  not  of  the  plaintiff,  but  had  been  unlawfully 

seized  and  carried  away  by  the  plaintiff  on  the day  of  , 

and  the  same  were  in  the  plaintiff's  possession  at  the  date  of  the 
said  advertisement. 

3.  The  defendant  admits  that  he  caused  to  be  printed  and 
published  the  "  Notice"  set  out  in  paragraph  -1  of  the  Statement 
of  Claim,  but  denies  that  he  did  so  falsely  or  maliciously.  lie 
published  the  said  words  in  the  honest  belief  that  the  plaintiff  was 
seeking  to  sell  the  defendant's  said  goods  and  for  the  purpose  of 
warning  all  persons  from  purchasing  the  said  goods  of  the  defendant, 
and  in  the  /«>»(/  /((/(;  belief  that  such  warning  was  necessary  for 
the  protection  of  the  defendant's  own  property,  and  without  any 
malice  towards  the  plaintiff. 

[See  Can-  v.  Duckett,  (1860)  5  H.  &  N.  783 ;  2!)  L.  J.  Ex.  168.J 


No.  52. 

Dofrnce  of  Prer'vmx  Artioii — Ili'it  Judiaitit. 

The  plaintiff  on  the  13th  March,  1892,  sued  the  defendant,  in  an 
action  of  which  the  short  title  is  "  18!t2. —  I!. -No.  (">  15  '"  in  the  King's 
Beneli  Division  of  this  Ilonoiu'able  Court,  for  the  same  cause  of 
action  as  is  alleged  in  the  Statement  of  Claim  herein  ;  and  in  that 
action  the  plaintiff  on  the  15th  July,  18i»2,  recovered  judgment 

against  the  defendant  for  A' ,  and  his  costs;  which  judgment 

still  remains  in  force. 

.1  plea  that  ii-  a  former  action  jndijiiuiit  iras  ijivm  aijaiugt  the 
jtlaintiff,  is  really  a  plea  in  estoppel.     Commeiiee  as  ahore  : 

And  in  that  action  it  was  adjudged  that  the  plaintiff  should 
recover  nothing  against  the  defendant,  and  that  the  defendant 
should  recover  against  the  plaintiff  L'  fur  his  costs  of  defence. 

1  ill    said  judgiiichl  was   signtid    on    the  ila\    iil   ,   1893, 

and  still  remains  in  force.  [Tho  proceedings  are  entered  on  roll, 
No. .]    Wherefore  tho  defendant   says   that  the  plaintiff  is 
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estopped,  and  ouRht  not  to  be  admitted  to  bring  the  present  action 
against  the  defendant. 
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No.  53. 

Di/fiwr  of  AvcKi'l  anil  Satisfaction. 

The  plaintiff  was  the  proprietor  and  pubhsher  of  a  certain  weekly 
journal  called  the  Mnnifal  lliriiic ;  and  tho  defendant  was  the 
proprietor  and  pul)lisher  of  another  weekly  jonrnal  called  the 
Orrhi'Ktra.  And  after  the  publication,  if  any,  <>f  the  said  words, 
the  plaintiff  and  defendant  by  letters  interchanged  between  the 
parties  on  the  2!)th  March,  18(54,  agreed  together  to  accept  mutual 
apologies,  to  lie  published  by  the  plaintiff  and  defendant  respec- 
tively in  their  said  weekly  journals,  in  full  satisfaction  and  discharge 
of  the  cause  of  action  set  out  in  the  Statement  of  Claim,  and  of  nil 
damages  and  costs  sustained  by  the  plaintiff  in  respect  thereof. 
And  thertMipon,  in  pursuance  of  the  said  agreement,  the  defendiutt 
on  the  14th  May,  18(i4,  printed  and  published  his  part  of  the  s.iid 
mutual  apologies  in  the  form  agreed  on  in  his  weekly  journal  the 
Onhinlni,  of  which  the  plaintiff  had  notice.  And  the  plaintiff  on 
the  same  day  printed  and  published  his  part  of  the  said  apologies 
in  the  form  agreed  on  in  his  said  weekly  journal,  the  Mnsicil 
Hcrii  n:  And  such  apologies  so  published  as  aforesaid  the  pluiiitiff 
accepted  and  received  in  full  satisfaction  and  discharge  of  the  causes 
of  action  set  out  in  the  Statement  of  Claim. 

(See  ll'nsrn  V.  U'oo,!,  (1865)  3  H.  .1-  C.  484  ;  34  L.  J.  Ex.  <ir..i 


No.  54. 

I'li/iniiiil  into  (iiiirl — I'haiUiui  Mattiis  in  Mitiijatinii  '\i 
I  lama  lie  X. 

"  1.  The  defendant  brings  into  Court  the  sum  of  i"5,  and  says 
that  the  same  is  sufficient  to  satisfy  the  plaintiffs"  claim  in  this 
action. 

"  -2.  The  (lefeiiilant  proposes  to  ^'ive  evidence  at  the  trial  of  the. 
following  matlero,  with  a  view  to  nn  igation  of  damages: — 

The  defendant  was  a  total  stranger  to  both  plaintiffs,  and  bore  no 
malice  to  either.  He  was  drunk  when  he  utteriid  the  said  wmils, 
and  the  fact  that  be  was  drunk  was  obvious  to  all  who  lii-Mid  llniii. 
He  has  no  recollection  of  having  ever  uttered  any  such  words,  liiit 
does  not  dispute  that  he  did  so.    Everyone  who  heard  what  the 
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defendant  said  was  fully  aware  that  lie  was  not  peaking  deliberately, 
and  that  he  did  not  seriously  mean  to  make  any  charge  against 
either  plaintiff,  but  was  talking  wildly  in  consequence  of  drink.  The 
said  words  are  wholly  untrue.  There  is  and  was  no  foundation 
whatever  for  any  such  statement.  The  defendant  exceedingly 
regrets  that  he  should  ever  have  uttered  any  such  words;  he 
unreservedly  withdraws  all  imputation  on  tlu:  plaintitTs'  chai*acter, 
and  apologizes  for  the  abusive  language  which  he  uttered  without 
any  reason  while  under  the  influence  of  liquor." 


No.  rj-). 

I'ailiiinit  into  Court  with  an  Admisxion  of  tlif  Iinnicmlom. 

1.  The  defendants  admit  that  they  sold  and  circulated  the  book 

called  " ,"  and  that  such  book  contained  the  words  set  out  in 

paragraph  3  of  tlie  Statement  of  Claim.  They  admit  that  the  said 
words  are  capable  of  the  meanings  alleged  in  the  innuendoes  con- 
tained in  tiie  said  paragraph,  and  that  they  refer  to  the  plaintiff. 

•2.  The  defendants  bring  into  Court  the  sum  of  i' ,  and  say 

that  the  same  is  suflii^ient  to  satisfy  the  plaintiff's  claim. 

jN.B. — Wlirn  thi'  words  arc  IiIk'Uoiis  in  tlio.ir  i  itural  and  onlinurv  mnau- 
iiig,  and  the  plaintill'  lias  alli'god  an  innuendo,  tlm  defendant  may  deny  tliu 
innuendo  and  yet  pay  money  into  Court,  provided  it.  is  ni:ido  elear  that  tho 
nionoy  is  paid  into  Court  in  respect  of  the  words  without  the  innuendo, 
whicli  is  denied.  {Maehon  v.  Manclwslcr  Press  Co.,  (ISWt)  51  J.  P.  22  ;  6 
Times  L.  R.  10.)  Tht?  proper  course  in  such  a  case  is  to  ph-ad  tliat  tho 
libel  docs  not  bear  the  meaning'  imputed  to  it  by  the  plaintilf,  and  to  plead 
that  as  it  is  nevertheless  a  libol,  although  not  bearing  that  meaning,  tho 
defendant  pays  money  into  Court  in  respect  of  it.  (Per  Lord  Esher,  M.R., 
in  Daih  v,  liillhic/.  ("lS<)l)  8  Times  L.  R.  r,H.)  See  Precedent  Xo.  57.  Rut 
it  is  not  wise  to  adopt  this  course,  >inlo.ss  the  innuendo  is  extravagant.  For 
if  Iho  jury  should  (ind  that  this  innuendo  pliices  on  the  words  their  true 
meaning,  the  payment  into  Court  will  .strictly  .■^jiraking  bo  of  no  avail  to 
the  defendant.  The  money  in  .such  a  ca.se  is  jiaid  into  Court  to  the  count 
for  the  words  without  tho  innuendo  (see  tinfr,  p.  116),  and  the  plaintiff 
has  su<c  I  edcd  on  the  other  count  (viz.,  that  comprising  the  innuendo),  in 
respect  of  which  no  payment  has  boon  niado  ;  and  it  would  probably  ba 
held  that  tin  plaintiff  was  entitled  not  merely  to  the  costs  of  that  issue  but 
to  tho  general  costs  of  tho  action,  oven  though  hc>  recovered  less  than  tho 
amount  paid  into  Court.     (See  also  nntr,  pp.  44",  638,  640.)  | 


No.  .'ifi. 


t    i 


1.  The  defendants  admit  that  they  wrote  the  words  set  out  in 
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paragraph  2  of  the  Statement  of  Claim,  and  published  the  same  to 
MessfH.  A.  and  B.,  the  plaintiffs'  solicitors. 

2.  They  now  apologize  to  the  plaintiffs  for  the  said  words,  and 
express  their  sincere  regret  that  they  ever  wrote  them.  They 
unreservedly  withdraw  all  imputations  on  the  plaintiffs.  They 
bring  into  Court  the  sum  of  forty  shillings,  and  say  that  that  siun, 
together  with  this  apology  and  withdrawal,  is  sufficient  to  satisfy 
the  plaintiffs'  claim  in  this  action. 

[As  (o  a  ploadi'iif?  of  this  kiml,  si'n  anto,  p.  64'1.] 


No.  57. 

Coiisnliihttcd  Actions— Denial  of  the  Iiiiiuendoet—Pajfment  into 
Court  tcith  Apoloriif. 

Defence  to  Claim  No.  10. 

illeailinfi  x'tmiliir  to  that  in  Prcfedciit  Xo.  10.] 

1.  The  defendants,  the  West  of  England  Printing  Company, 
Limited,  admit  that  they  printed  and  pubUshed  the  words  set  out 
in  parasraph  3  of  the  Statement  of  Claim  and  that  the  same  me 
libellous,  but  deny  that  the  said  words  bore  or  are  capable  of  the 
meaning  alleged  in  the  Statement  of  Claim. 

2.  The  defendants,  the  G(i:etti-  Company,  Limited,  adniit 

that  they  printed  and  published  the  words  set  out  in  paragraph  4 
of  the  Statement  of  Claim  and  that  the  same  are  libellous,  but  deny 
that  the  said  words  bore  oi  are  capable  of  the  moaning  allegcil  in 
the  Statement  of   Claim. 

3.  On  the  17th  September,  1903,  the  defendants,  the  AVest  of 
England  Printing  Company,  Limited,  published  in  the  issue  of  the 

1  Cnnut;/  llemiil  of  that  date  the  following  apology :—[//'« 

inniTt  the  apolofij/]. 

4.  On   the    21st   September,   1!I03.   the   defendants,  the   

Gazette  Company,  Limited,  published  in  the   issue  of  the   

Gazette  of  that  date  the  following    apology :— [//ere   insert   the 

5.  The  defendants  now  repeat  their  respective  apologies  and  bruig 
the  sum  of  X'SO  into  Court,  and  say  that  such  sum,  together  with 
the  said  apologies,  is  suiliuient  to  sali^f.v  lb.'  i.lainiitVs  daiin  !;i  this 
action  in  respect  of  the  said  words  without  the  said  alleged 
meanings,  which  are  denied. 
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No.  itH. 

I'lcddiiifj  uii  Apithiijji  pntiitttxli/  I'uhUnhfih* 

"  1.  The  defendant  Ims  paid  into  Coiutthe  sum  of  fifty  fr-.ineas, 
and  says  that  that  sinu  is  sufficient  to  satisfy  the  phuntitfs  claim  in 
tliis  action. 

"2.  At  the  earlies^   .rportunity  after  tbo  commfincement  of  this 
action  the  defendant  made  and  ofr*!red  an  apoloj^y  to  the  plaintiff 
for  the  sai<l  words  by  means  of  a  letlc,  written  hy  the  dofendanfs 
solicitors  to  the  piaintift-s  solicitor  in  the  following  words  :— 
[llvii'  net  mil  li>ttir,  irilli  duti:] 

"  3.  On  the  31st  day  of  October,  1HH2,  the  defendant  caused   io 

be  printed   iu    the  .fouri„il   the   following  apology   to  the 

plaintiff  for  t'  e  said  words  : — 


OOY. 


I, 


of 


-,  desire   to   express  m>  sincere  regret  t'^at  I 
incautiously  repeated  a  statement  made  to  me  by  one  of  my  father's 

clerks  concerning  Mr.  K.,  of  .     Such  statement  now  pnn'es  to 

have  been  wholly  unfounded,  a.id  I  lieg  to  withdraw  and  contradict 
the  same,  and  to  apologize  to  Mr.  K.  for  having  made  it. 

An  action  having  been  commenced  against  me  by  Mr.  K.  for 
sl(i:.der,  I  have  this  day  paid  into  Court  the  sum  of  i;5-2  10s.,  and  I 
trust  that  Mr.  K.  will  accept  that  sum,  together  with  this  apology, 
as  the  best  amends  it  is  in  my  power  to  make  for  the  injury  or 
annoyance  which  I  have  inadvertently  caused  him. 

Dated  this  -ioth  day  of  Octolu-r,  1HH2. 

(Signed) 

U  itness, 
A.  B., 

Solicitor. 
'This  apology  also  appeared  in  the  issue  of  the  said  journal  for 
November  7th,  and  will  appear  in  the  next  four  consecutive  issues 
thereof. 

■'  -i-  Take  notice,  that  the  defendant  intends  on  the  trial  of  t 
action  to  give  in  evidence  in  mitigation  ut  damages  the  mattei , 
alleged  m  paragraphs  2  and  3  above." 


L' 


jii 


'  Wo  doubt  ;,hr.thcr  such  a  l),.iV„co  a.  this  is  stnVJy  pormissibie  ;    but 
It  1.^  not  on)bmra.ssing  ;    uud  wc  do  not  .oc-  that  it  :.  oth.Twi...  olj.-tiou. 
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No.  59. 
A'r./itv  inider  Section  1  <;/'  /."rrf  Ca>iipbeU'»  Art. 

1904.— B.— No.  732. 


In  tlic  U'mh  Court  of  Justice. 
Kind's  Bt'iicli  Div'sion. 

Between  A.  E. 

E.  F. 


and 


Haiatiff, 
Defendant. 


Take  notice,  that  the  defendant  intends  on  the  trial  of  this  action 
to  give  in  evidence  in  mitigation  of  damages,  if  any  shall  be  found 

to  be  due,  that  on  the  day  of  ,  he  made  ['»•  offered] 

an  apology  to  the  plaintiff  for  the  defamation  complained  of  ni  the 
Statement  of  Claim  herein,  before  the  commencement  of  this  action 
[(.J-  as  soon  after  the  commencement  of  thid  action  as  there  was  an 
opportunity  of  making  offering  such  apology,  the  action  having 
been  commenced  before  there  was  on  opportunity  of  making  or 
otlerhig  such  apology].  Such  apology  was  published  by  the 
defendant  in  the -\'( «»  for  October  3rd,  1904. 

Dated,  i^c. 

Yours,  ke., 

G.  H., 

'L'o  Mr.  C.  D.,  plaintiff's  Defendant's  solicitor  [.'/•  at^ent]. 

solicitor  or  agent. 


No.  GO. 

I'Ica   umler  Sirtimi  2  -;/'  Lord  Campbell's   Act. 
The  all.'Kcd  libel  was  contained  in  a  public  daily  newspai.er  ciiU'hI 

llie Duili/  I'nss,  and  was  irserted  in  such  newspaper  wuh- 

out  actual  luaiice  and  without  gross  negligence.  Betare  L<";  'il  H'^^' 
earliest  oiiportunity  after]  the  commencement  of  this  action  tlio 
defendant  inserted  "in  the  said  newspaper  a  full  apology  for  the  said 
libel  [or  offered  to  publish  a  full  apology  for  the  said  libel  hi  any 
newspaper  selected  by  the  plaintiff]  according  to  the  statute  in  such 
case  made  and  provided.     The  defendant  has  paid  into  Court  the 


;ilil.>.  11  iiiuv  \x-  iiii-'.Ml  that  thr  fiu't  that  tho  acleii<hiut  has  apnli.-!/.'.! 
siiif  a.'i..i,  i-  ii-iHi.T  I11..M.-1'  „(  a.-r.-iicf  !ioi-  u  t"!'l''  within  th.'  >.n|..-  "1 
OrUir  XWVI.  r.  :1T  ;  it  U  only  !;n.uiiil  for  a  notic"  umh-r  s.i'tinn  »  ul 
Lxrd  CainplMir.-  A.I.  liut  th.'  al...v.'  pli'ailing  passo.!  must.T.  aii.l  th.'  jury, 
ut  the  trial,  fouud  tho  apology  iufhciont. 
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sum  of  forty  shillings  by  way  of  ame  ids  for  the  injury  sustained 
by  the  plaintiff  through  the  publication  of  the  waid  libel,  and  says 
that  the  said  sum  is  enough  to  satisfy  the  plaintiffs  daim  in  this 
action. 

fAs  to  dangers  attending  thu  uso  of  this  plea,  soc  ante.  p.  042.] 


No.  61. 
Rbpl\  to  D.jfknce  No.  36. 

1.  The  plaintiff  joins  issue  upon  the  Ist  ind  8rd  paragraphs  of 
the  Defence. 

2.  The  plaintiff  admits  that  he  was  convicted  of  felony  as  alleged 
in  paragra-h  2  of  the  Defence,  but  does  not  admit  that  he  in  fact 
committed  the  said  felony.  The  Court  by  which  the  plaintiff  was 
so  convicted  sentenced  the  plaintiff  as  his  punishment  f-r  the  said 
felony  to  be  imprisoned  and  kept  to  hard  labour  for  twelve,  lendar 
mouths.  The  plaintiff,  as  the  defendants  well  knew,  duly  endured 
the  said  punishment,  and  was  released  from  the  said  imprisonment 

as  having  served  his  sentence   on   tlie  day  of  ,  and 

tliereby  became,  and  is,  in  the  same  situation  as  if  a  pardon  under 
the  Great  Seal  had  been  granted  to  him  for  the  said  felony. 


No.  62. 
Reply  to  Defence  No.  50. 

1.  Ine  plaintiff  joins  issue  with  the  defendant  on  his  Defence 

2.  The  plaintiff  by  a  letter  dated  May  22nd,  1895,  requested  the 
defendant  to  insert  i..  the  newspaper  in  which  the  words  complained 
of  appeared,  a  roasjnable  letter  or  statement  by  way  otcontradi-ion 
ure.xi<lanation.  But  the  defendant  refused  {.„;  neglected)  to  insert 
the  .same. 


No.  63. 

Delivered  pitrsiiant  to  Order  A'A'.VFY.  ;•.  87. 

Take  notice,  that  at  the  trial  of  this  action  the  defendant  intends 
to  give  the  following  matters  in  evidence  with  a  view  to  mitigation 
of  damages  : —  ° 

3  E  2 


V. 


:- ; 


III 
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1.  On  August  10th,  181>5,  before  the  publication  of  the  letter  set 
out  in  paragraph  4  of  the  Statement  of  Claim,  the  plahitiflf  wrote 
and  caused  to  be  printed  and  published  in  '..■  —C<>„„lii  (i,i:.ti. 
an  anonymous  letter  with  regard  to  the  niattorn  mentioned  n. 
paragraph  2  of  the  Statement  of  Claim,  in  whieh he commend.d  b.s 
own  conduct,  and  then  referred  to  the  defendant  in  the  foUcwni^; 
words :-[N./  <-"«  «"  """■''  ';''  ""'  <'""".'/""""'  '' ""'  '"<  """'•'■'■'' "'■ 
ill  I'l  iidiliil.  I  1        1  • 

2.  It  was  in  reply  to  the  attack  made  on  the  defendant  by  Ibis 
anonymous  letter  that  tli- defendant  spoke  [..,•  wrote]  the  words  set 
out  in  paragraph  3  of  tlie  Statement  of  Claim. 

3.  Thereupon  the  plaintiff  on  August -i^th,  ISi)".,  wrote  and  caused 

to  be  printed    and    published   in   the  i'oinilH   Ou:<tt,-   the 

libellous  letter  set  out  in  paragraph  5  of  the  defendant's  Couiiiei-- 
claim.  This  letter  the  defendant  was  entitled,  and  indeed  com- 
pelled, to  answer.  And  in  reply  thereto,  he  wrote  the  wor.is  .,  l 
out  in  paragraph  -1  of  the  Statement  of  Claim  which  the  pbiiiitUl 
alleges  to  be  a  lilwl  upon  him. 

4.  The  plaintiff  has  brought  an  action  against  the  news- 
paper for  damages  in  respect  of  a  libel  to  the  same  puri.ort  ov 
effect  as  the  libel  for  which  this  action  is  brought,  viz.,  nirespf-i 
of  the  words  set  out  in  paragraph  4  of  the  Statement  of  Claim. 

Dated  the day  of ,  18i»5. 

Yours,  &c., 

A.  13.,  of , 

Defendant's  solicitor. 

To  the  plaintiff, 

and  Messrs.  C.  and  D., 
his  solicitors  or  agents. 
[N  B  -ThcTii  is  iiutliiiig  tu  i.i-.:v.nl  such  pajliculars  buin-  priiit.a  .m 
the  sanio  pifco  of  paper  us  the  Del.u.co.  if  Iho  d.l\-udant  wi.^lus  ,1  In 
that  cas.',  thpy  should  not  bo  print.Kl  as  part  of  tho  pU-adii,-,  but  <liuii!d 
follow  th..  signature  of  counsd.  If,  howovor,  tho  Uofonoo  oonfu.i.s  pleas 
i„  b;„-  tu  Uw  whol.'  action,  it  i.  bHlrr  to  d.-liv.T  .-urh  pari  irulMr-  -,.|:,,,.il  } 
and  subsequently.]  

No.  04. 

ISTK.Ur.OOATOUIKS. 

As  til  I'lilili'dli'iii. 

la  it  not   the  fact  that  in  the  issue  of   the (i.clh    nf  the 

Gth  Julv,  1M78,  an  article  ai)peared  containing  the  words  set  uiil  m 
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pnrftRrftpli  fi  of  tlio  Statement  of  Cliiini,  t  some  and  which  of  them 
or  other  and  what  words  to  the  same  effect  ? 

Were  not  you,  the  defendant  William  IJurnside,  upon  and  before 
the  said  «tli  day  of  July,  1878,  or  some  other  and  what  date,  the 

proprietor    ^^    pul)lisher,  either  alone  or  jointly  witli  some  other 
and  what  person  or  persons,  .if  the  said  newspaper  •> 

(l.ijioii  V.  liiuii^iilr,  (1H7!I)  4  L.  H.  Ir.  ;»40;  41  L.  T.  !!»!»;  M 
Cox,  C.  C.  2(10;  (/»/.,  p.  (Uifi.) 

Did  you  write  or  cause  to  be  written  the  letter  to  the  editor  dated 
'2!]rd  November,  1H81,  pulfiisiicd  in  the  //,/■,■/;„■,/  7v,„,.s  of  'iOth 
November,  18H1,  under  the  iieadinR  of  "  The  distraint  for  rent 
case  at  Leominster,"  and  sij,'ned  by  your  name  T.  A.  Colt? 

Do  not  the  words  in  the  said  letter  [//'/-  «,/  ,„il  Ihr  mmh']  refer 
to  the  2)laintiflf  ? 

By  your  aUegation  -"n  ti.at  letter  that  one  of  the  holders  of  the 
bill  of  sale  mentioned  in  your  letter  bad  aftirmed  sometime  since 
in  a  Court  of  law  that  he  did  not  possess  a  fu.  note,  did  you  not 
intend  to  refer  to  the  plaintiff? 

Did  you,  on  or  about  the  l()th  of  February,  IKH.";,  or  at  some 
other  and  what  date,  write  and  send  or  cause  to  be  sent  to  Colonel 
I'ryse,  of,  .tc,  a  letter,  of  which  a  copy  is  annexed  hereto,  marked 
A.,  of  which  the  original  will,  if  you  require  it,  be  shown  to  you 
liefore  swearing  your  atlidavit  in  answer  to  these  interrogatories  on 
your  giving  reasonable  notice  in  that  l>ehalf  ?* 

Did  you,  on  or  about  the  26th  of  January,  iHHo,  or  at  some 
oilier  and  what  dale,  write  and  send  or  cause  "to  be  sent  a  letter, 
of  which  a  copy  is  annexed,  marked  li.  rHie  letter  containing 
the  alleged  libel],  of  which  the  original  will,  it  you  le.iuirc  it. 
be  shown  to  you  before  swearing  your  aflidavit  iu  answer  to 
these  interrogatories  on  your  giving  reasonable  notice  in  that  behalf  ? 
(•/.'»'. f  V.  Itirhanis,  (1885)  15  Q.  B.  D.  43!t.) 

Did  you,   on  or  about  the   of  speak   the  following 

words  of  the  plaintiff  [ffn-r  inxni  imnls]  or  words  to  that  effect?" 
Were  the  said  words  spoken  in  the  presence  of  [//.  /v  nixn'  .iam,'.-< 
Jh'm  I'arliriilars  in  Statrmntt  .,j   ( 7,„w]    or   some    and  which  of 
tbem  ? 

{I)„l;il,'ish  v.  Lnirlhrr,  [1899]  2  ().  V,.  r,'.)0.) 

'  Tho  docuiiuiit  iffurml  to  in  this  iuU.rn.s.ito.y  Wik.  not  tlio  libul  sued 
on  but  a  document  on  which  the  plaintiff  int.'M.I,.,l  f„  r.lv  a<  pro,.f  that  tho 
iibpl  was  in  the  dofenaiiufs  handwriting. 
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,(«  /(»  ('o)i»<i»iiit  I'libliralion. 
\lh>i>k  in  lAhrary  of  Britinh  MiiKnim.] 

How  did  the  truBtoes  Injcome  poBseBsed  of  the  sftid  book  ?  Wan 
it  not  bouRht  or  otherwise  and  how  acquired  by  them  or  with  their 
authority  and  when  and  f/om  whom  ? 

Were  any  and  what  steps  taken  by  the  trustees  or  the  librarian 
or  any  other  and  what  servant  of  theirs  to  ascertain  the  ehiiraclcr 
of  the  said  liook  l)efore  it  was  so  Iwught  or  acquired,  or  after  it  was 
so  bought  and  acquired,  or  when  first? 

What  care  did  the  defendants  take,  as  allesed  by  them  in  their 
Defence,  with  reference  to  the  said  Iwok  and  on  what  occasions  to 
ascertain  its  contents  and  whether  it  contained  libellous  Uiatter  or 
to  prevent  its  being  read  ? 

(Maiiiii  V.  TniHt.rH  ofthr  British  M»»ium,  (189-1)  10  Times  L.  \\. 
215.) 

An  to  (h-oxH  Xi'dlitjiiirt'  iDxhr  T.onl  CamphrU'*  Art  irheir  a  Nfirnjmpn- 
hud  I'lihlixhiil  a  LfttiT  xifpiid  "  .1   Hati'imifii" 

When  and  from  and  through  whom  and  how  did  you  receive  the 
letter  set  out  in  the  Statement  of  Claim  ? 

Are  there  any  and  what  circumstances  known  to  you  or  any  and 
which  of  your  servants  or  agents  which  led  you  to  suspect  or  fioui 
which  it  might  be  inferred  who  was  the  writer  or  sender  of  the  suitl 
letter? 

Did  you  ever  receive  any  and  what  request  to  publish  the  said 
letter?  If  yea,  when  and  from  whom  was  such  request  rcceivol .' 
If  verbal,  give  the  substance  thereof,  and  if  in  writing  identify  tliu 
document. 

Had  you  or  any  and  which  of  your  servants  or  agents  any  niui 
what  laeiins  of  knowing  or  ascertaining  when  and  by  whom  llie 
said  letter  was  written  or  sent  to  you? 

Did  you  before  you  published  the  said  letter  make  any,  and  wliiit, 
in(iuiries  as  to  whether  the  writer  thereof  was  a  ratepayer  of 
St.  Saviour's  parish,  or  as  to  who  the  writer  was?  If  yea,  wlicn, 
and  how,  and  of  whom  did  you  make  it  and  what  was  the  nature 
and  result  of  each  such  inquiry  ? 

Did  you.  before  you  published  the  said  letter,  take  any  and  vliat 
precautions,  or  make  any,  and  what,  inquiries  as  to  the  truth  of 
the  statements  contained  in  it,  or  make  any,  and  what,  imiuiryatall 
with  respect  to  the  said  letter  ?    Have  you  ever  made  any  such,  and 
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what,  inquiri  ,  and  when  ?  And  what  was  tlie  iokiiU  of  inch  sucli 
inquiry  ? 

Was  the  letter  leceivud  by  you  altt-rod  in  iiiiy  and  what  respects 
before  insertion  in  the Hazittc  ! 

A»  In  I'ririlfiii; 

How  and  when  do  you  gay  tliat  the  i>luJnli(T  invited  voii  to  sjicak 
the  words  set  out  in  the  Statement  of  Claim.'  If  you  aiietjo  that 
such  invitation  was  in  writing,  identify  the  documents. 

(Barratt  V.  Kianix,  [1!}05J   1  K.  li.  504.) 
A»  to  mulici: 

What  information,  if  any,  had  you  that  induced  you  to  bcliovc 
that  the  said  words  were  tiue,  or  what  steps,  if  any,  h.id  you  taken 
l)efore  speaking  the  words  to  ascertain  whether  they  were  true 
or  not? 

(Ellioit  V.  Garrftt,  [1902]  1  K.  B.  870.) 

(Saiin<lir»'m  v.  liaroii  nm  Uailrrh;  (lUOu)  ll'.l  Ij.  T.  Jo.  a3(ll.  L.).) 
{Kibn'whon  y.  Itiirh  ,C- Co.,  Ltd.,  [1905]  2  K.  13.  5'2;J.) 
(I'bimoHth  Mutual,  cOc,  Ltd.  v.  I'liimoiitli  Trwinit  Aasoiiation,  Ltd., 
[1906]  1  K.  B.  403.) 

From  whom  did  you  obtain  such  information  ? 

(Whitr  tt  Co.v.  Cndit  Rf/ot-ni  A»nociati'»i,  •(■<:,  Ltd.,  [1905]  1  K.  B. 
653.) 

A I  to  Ihimarjet. 

What  number  of  copies  of  the Gazetti-  for  tlie  2()tli  March, 

and  for  the  2nd  of  April,  were  printed  and  published  respectively  ? 
How  many  copies  of  the  issue  of  the  2r)th  of  Marcli  circulated  in 
St.  Saviour's  parish  ?  Was  not  that  a  larger  number  than  usual  ? 
(See  ante,  p.  658.) 

At  what  date  was  the  pamphlet  entitled  "  Parnellism  and  Crime  " 
first  issued  in  that  form  as  a  separate  publication  '.'  At  what  date 
(if  any)  was  the  public  circulation  of  the  said  pamphlet  sio[iped  ? 
How  many  editions  of  the  said  pamphlet  and  how  many  copies  of 
each  such  edition  were  issued  and  circulated  by  sale  or  otherwise 
between  the  said  dates  ? 

(I'armll  v.  Walter,  (1890)  24  Q.  B.  V>.  141.) 

[For  Ol'jections  to  answer  particular  interroiialiiries,  see  ante, 
pp.  668,  667.] 
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Soli, 


No.  65. 

>;'  Million 


Alilmil. 


In  tl'e  Court  o(  Ap|H>al. 

ISetweet)  A.  B. 


riaiutifr, 


unci 


C.  \  ]).        .         .     DeftiidniitR. 

Takk  NoTtf  k.  Hint  lliiH  liononrftolc  (  oiirl  will  lio  iiiovprl  on  — — , 

the  <liiy  of  ,  1H!)5,  or  hohu'im  tlierenfler  bh  counHci  cnn 

1)6  hoard.  l)_v  [Mr.  ,  o(]  counsel  for  tlio  nbove-nuincfl  (k'ftii- 

(lunts,  that  Ui(>  verdict  and  jiid;:;iiuMit  olitniiird  in  tluH  nction  l>y  tlic 

plaintiff  at   the  .VHsizeH  h«fort'  tlii'  Hon.  Mr.  Justice  — 

and  a  HiH;cial  jury  on  the  day  of ,  IHlt,'),  he  set  asidf, 

and  that  judj^nicnt  ho  entered  for  the  defendantH  ;  or  that  a  new 
trial  may  Lo  had  hetween  the  parties  on  the  jirounds  : — 

1 .  That  there  was  no  evidence  to  go  to  the  jury  of  [or,  that  ] . 

2.  That  the  learned  Judge  misdirected  the  jury  hy  telling  tin m 
that:— 

{lln'i  xtiili-  till  iliiirtimi  III  irliiili  i-jTijilimi  in  ^//,l•H.j 
n.  That  the  verdict  was  again-t  the  W'  i^;b*  of  the  evidence. 
And  that  the  costs  of  this  appeal  and  in  the  Court  below  nmy  I'l 
pa'd  ))y  the  plaintiff  t)  the  dufend.ints. 

Dated  this day  of ,  1H95. 

Yours,  Ac, 

K.  A  1'., 
To  the  above-named  i>laiiitiff,  Defeii"^  nts'  solicitor-;. 

and  to  Messrs.  (i.  \-  II.,  liis 
solicitors  or  agents. 


N'o.  (Wi. 

Xiiliir  III'  Miiliiiii  In  (  niniiiil  tiif  < 'iiiilriiijil  iii'Ciinrt  mul  I'nr  un 

llijillirlinil. 

Takk  noirk,  that  this  lionourahle  Court  wi'l  be  moved  befmi 
the   Divisional   Court,    sitting   at    the    lioyal   Courts   of   Justice, 

Strand,   London,  on ,  the day  of ,   iKOtl,  or  so  stinii 

thereafter  as  counsel  can  Ik?  heard,  by  counsel  on  behalf  of  tlie 

above-named    plaintiff,  for   an   order   tliat   E.   F.,    of   .   llie 

printer  and  ))ublisher,  and  (i.  11.,  of ,  the  proprietor  of  the 

newspajwr,  may  be  committed  to    Prison   for  a  con- 
tempt of  this   honourable  Court   in  printing  and  publishing,  in 
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(he  isBue  of  the  Haid  newspaper  fr«r  Jnnunry  "Jlst,  1896,  certiJn 
commenti*  nwl  sUtctnents  roliitir)fj  to  tlio  above  nation  now  nwaitiiiR 
trial  in  thifl  lioiiuu'vihiu  Cuurt,  and  for  printing  and  piililiHhinf;,  in 
the  issue  of  tlio  haid  newspaper  for  January  'i.lrd,  IH'Ki,  a  letter 
relating  to  tiie  said  action,  purporting;  to  l>e  from  I!.  I).,  one  of  the 
aliove-natned  defendants. 

And  that  the  said  I*'..  F.  and  G.  II.,  their  servants  or  agents,  n^  ,y 
he  restrained  from  printing,'  or  puhlishiuf,'  in  the  saitl  newspaper  .1^ 
comments  or  corresiwndenco  calculated  to  prejudice  or  interfere 
witii  tlie  fair  trial  of  tlu>  said  action. 

And  that  the  saii'  E.  F.  and  (i.  II.  may  he  ordered  to  j)ay  the  costs 
of  this  motion. 

And  for  such  further  or  other  relief  as  the  nature  of  the  case  may 
rpcjuire. 

I>ated  this day  o' ,  IHDH. 

K.  L. 

[.I  (/(//•(■««], 

To  K.  F.,  I'laintitVs  solicitor. 

Trinler  and  publisher  of  the  newspaper, 

.\iul  to  G.  II.,  the  proprietor  thereof. 

TvKK.  NOTUK,  that  in  support  of  the  above  motion  the  under- 
Mientioncd  affidavits  will  bo  reaii,  copies  whereof  are  served  here- 
with, vi/. : — 

Affidavit  of  A.  I!.,  filed ,  \H'.m. 

Affidavit  of  J.  S..  filed ,  iHiKi. 


II.  FOltMS  OF  rLEAl)lN(iS,  Etc.,  IN  THE  ( DlNTY 
C'OL'liT. 

No.  67. 

(County  Court  Rules,  1!»0.S  -Appendix,  Form  '282.> 

:'ihi/' limit  III'  /'hiiiilitrn  (■■((».>■/•  11/  Aitiiiii    ill    ArlimiK  nfl.ihil  ar 

Slaiiihr  III  niitliil j'lir  Trial  in  a  ('ninilii  Citiiil. 

Ill  the  Countj  Court  of ,  holdcn  at . 

Between  A.  1).        .        .     I'InintitT, 

[.|f/(/;i  ;i.s  fiiiil  ilixrrijiliini] , 
and 
C.  1>.        .         .     Defendant, 

Aililii  ".•<  iiinl  ilrmiijilinii  j. 

Being  an  action  of  Hbel  [or  .slander!  commenced  in   the  High 
Court  of  Justice,  and  remitted  by  order  of  a  Judge  [or  Master  or 


7M 


PRECEDENTS  OF  PLEADINGS,  ETC., 


1 

1   it 

District  RcRistrar]  thereof  under  section  66  of  the  County  Courts 
Act,  1888,  to  be  trieil  before  this  Court. 

Lihrl. 

The  defendant  falsely  and  maliciously  wrote  and  published  of 
and  concerning  the  plaintiff  the  words  following : — "  Ifr  is  a  liar,  a 
hhifkijiKircl,  and  a  xcoiiikIiiI  ;  "  and  the  plaintiff  claims  200/.  damages. 

IAIkI  of  the  Plai)ifijf  in  the  Waij  of  hin  Trade. 

The  defendant  falsely  and  maliciously  caused  to  be  printed 
and  published  of  and  concerning  the  plaintiff  in  the  way  of  his 
trade  as  a  grocer  the  words  following :—" 3/;-.  A.  li.  mmh  hin 
Kitpar,  and  dnstit  hix  pippi-r,"  whereby  the  plaintiff  was  injured  in 
his  trade,  and  lost  the  custom  of  several  persons,  particularly  X.,  Y. 
and  Z.,  who  had  before  dealt  at  the  plaintiff's  shop ;  and  the 
plaintiff  claims  50/.  damages. 

Slandrr, 

The  defendant  falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  plaintilT  the  words  following : — "  A.Ji.  it  a  thirj,  mul 
sto'   Mr  liniini's  diicLs  ;  "  and  the  plaintiff  claims  30/.  damages. 

Slandir  of  Plainii(T  in  tin'  Way  <>J  his  CaUimj, 

The  defendant  falsely  and  maliciously  spoke  and  puhlislied 
of  and  concerning  the  plaintiff,  in  the  way  of  his  business  mid 
calling  as  a  ratcatcher,  the  words  following: — "A.  li.  is  a  ivnt 
ri'ipir,  and  instead  of  doimj  his  liest  to  kill  the  rats,  he  eneonnuiiK 
the  breed,  so  that  he  mail  hare  more  ejnploipV'  lit  from  the  j'arnh  en," 
whcrelty  the  plaintiff  was  injured  in  his  business,  and  several 
farmer«,  particularly  X.,  Y.  and  Z.,  who  had  usually  employed  him 
to  kill  the  rats  on  their  farms,  ceased  to  do  so  ;  and  the  plaintiff 
claims  "20/.  damages. 

Above  is  the  statement  of  the  plaintiff's  cause  of  action. 

i)ated  this day  of ,  lit—. 

A.  B.,  plaintiff, 
or, 
E.  F.,  plaintiff's  solicitor. 
To  the  Registrar  of  the  Court, 
and  to  the  defendant. 

[S.l!.-  Th(  atmee  Forms  are  until  giien  im  rjaiiijilrs  ;  ami  the  sialemmt 
oj  the  plaintiff's  causo  of  action  miifit  in  M  easen  he  nccorilin;j  to  the  facts, 
and  be  aa  concise  as  poasiblo,] 
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No.  66. 

(County  Court  Bales,  1903 — Appendix,  Forms  85,  8(J,  and  87.) 

Notice  of  Special  De/nfcs,  <((•. 

[Heading  as  in  Form  No.  67.] 

Take  notice,  that  the  defendant  intends  at  the  homing  of  this 

action  to  give  in  evidence  and  rely  upon  the  following  ground  of 

defence : — 

Dated  this day  of ,  19—. 

Defendant  [<ir  defendant's  solioitor.] 
To  the  Registrar  of  the  Court, 
and  to  the  plaintiff. 

(i)  JiiHfificatinii. 

That  the  libel  [or  slander]  complained  of  is  true  in  substance 
and  in  fact. 

(ii)   Under  neetion  1  ()/"  Lord  ('amphiH\  Aet. 

Take  notice,  that  the  defendant  on  the  trial  of  this  action  will 
give  in  evidence  in  mitigation  of  damages  that  lie  made  '<ir  otTered] 
an  apology  to  the  plaintiff  for  the  libel  [or  slander]  complained  of 
before  the  commencement  of  the  action  [<>r  as  soon  atler  the  com- 
mencement of  the  action  as  he  had  an  opportunity  of  so  doing]. 

(iii)   Under  xeetioii  2  of  Lord  Camjilnira  Aet. 

Take  kotice,  that  the  defendant  on  the  trial  of  this  action  will 
give  in  evidence  and  rely  upon  the  following  ground  of  defence ; 
(lliat  is  to  say,) 

That  the  libel  was  inserted  in  the  newspaper  called  or  known  by 
the  name  of without  actual  malice  and  without  gross  negli- 
gence, and  that  before  the  commencement  of  the  action  [or  as  soon 
after  the  commencement  of  the  action  as  he  had  an  opportunity  of 
doing  so]  the  defendant  inserted  in  the  said  newspaper  [or  offered 
to  publish  in  any  newspaper  or  periodical  publication  to  bo  selected 
by  the  plaintiff]  a  full  apology  for  the  said  libel,  and  thai  the  defcn 

dant  has  paid  into  Court  £ by  way  of  amends  for  the  injury 

sustained  by  the  plaintiff  by  the  publication  of  the  said  libel. 

I  A'./f. — //  the  Ul>el  iva.i  jiuhlhhctl  in  an;/  prrioiliail  iinhltcatioii  other  ihfin 
n  r,--!t:<;p<7per,  alter  (he  nolice  aerotdinf/lr/.  | 
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111.  I'liECEDENTS   OF   CRIMINAL   PLEADINGS. 
No.  GO. 

IiiliiniiKtiiiii  Jul-  II   Liliil  III!  II  I'rinitr  IniJiiiihinh 

n.  V.  \r,nii,in  {  (1R.V2>  1  E.  vV  15.  268,  S.IS  ;  22  L.  J.  Q.  15.  l.'.C;  17 

.Tur.  (il7;  3  C.  A-  K.  2r)2  ;  Dears.  C.  C.  Hr,). 
"  In  tbc  Queen's  IScneli. 

"  Michaelmas  Term,  lii  Viet.,  a.d.  IS.Il. 

"  Middlesex  to  wit. 

"  15e  it  rememl)erod,  tliat  C.  F.  Robinson,  Esq.,  coronei-  mid 
attorney  of  our  Lady  llio  Queen  in  llie  Court  of  Queen's  Reiiili, 
who  iivosecutes  for  our  said  Lady  tie  Queen  in  this  behalf,  conio 
here  into  tlie  said  Court  at  ^Vcstminster,  the  21st  day  of  Novcuili  r, 
in  the  tifteenth  ycnr  of  the  reifin  of  our  said  Lady,  and  gives  ttic 
'  'ourt  to  imderstand  and  be  informed  that  John  Henry  Nown  ii, 
Doctor  of  Divinity,  late  of  the  parish  of  Aston,  in  the  couiuy  nt 
Warwick,  contrivin;:!  and  wickedly  and  inaliciously  intondiiij:;  to 
injure  and  vilify  oik!  Giovanni  Giacinto  Acliilli,  and  to  brini,'  liim 
into  great  contenijit,  scandal,  infamy,  and  disgrace,  on  the  1st  of 
October,  A.D.  ]H.">1,  did  falsely  and  maliciously  compose  and  imMi.-^h 
a  certain  false,  scandalous,  malicious  and  defamatory  libel,  con- 
tainini,'  divers  false,  scandalous,  malicious,  and  defamatory  matters, 
concerninj^'  the  said  Giovanni  Ciiacinto  Achilli,  that  is  to  say  :~- 

;  I  Irn  Jul  III  lis  llir  I'lhi  I,  si  t  mit  It  i  liiltilll,irilll  tlir  IlinxxitlH  iinnit  mln,  .i^, 

AVhich  said  false,  scandalous,  malicious,  and  defamatory  libel,  the 
said  .John  Henry  Newman  did  then  publish  to  the  great  daiii;iK0, 
scandal,  and  disgrace  of  the  said  (iiovanni  Giacinto  Achilli,  in 
contempt  of  our  saiil  Lady  the  Queen,  to  the  evil  and  peniicioiis 
example  of  all  others  in  like  case  offending  and  against  the  peace 
of  our  said  Lady  tbc  Queen,  her  crown  and  dignity.  \Vberen)"'i< 
the  said  coroner  and  attorney  of  our  said  Lady  the  Queen,  who  ! '. 
our  said  Lady  the  (,)ueen  in  this  behalf  prosecuteth,  prnyetli  the 
c(nisid('ration  of  the  Court  here  in  the  premises,  iind  that  due  pro- 
cess of  law  may  be  awarded  against  the  said  .lohn  Henry  Newman 
in  tliis  behalf  to  make  him  answer  to  our  said  Tiady  tla;  (^'iioen 
toticliingand  concerning  the  premises  aforesaid." 

I  See  Crown  Office  Rules,  IKOC,  Form,  No.  itO.  i 

For  a  precedent  of  an  infornuition  for  a  libel  on  a  body  or  claPS 
of  persons,  see  /.'.  v.  Giithnroli',  (1838)  2  Lewin,  C.C.  pp.  2;tH--2o:t. 
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No.  70. 

I'liiis  to  the  ahull'  Infinmutiou* 

"  In  the  Queen's  Bench. 

"  Michaehuas  Term,  lo  Vict.,  a.i>.  18.")!. 

"  1.  And  the  said  John  Henry  Newman  aiipears  \wxq  in  Court 
bv  Henry  Lowin,  his  attorney,  and  the  said  information  is  read  to 
hiui,  which  being  by  him  heard  and  understood,  lie  comiiliiiiis  to 
have  been  grievously  vexed  and  molested  under  colour  of  the  i>re- 
mises,  and  the  less  justly  because  he  saith  that  he  is  Not  Guilty  of 
the  said  supposed  offences  in  the  said  information  alleged,  \c. 

"  2.  And  for  a  farther  plea,  the  said  John  Henry  Newman  saith 
tliat  before  the  composing  and  publishing  of  the  said  alleged  libel  to 
wit,  on  the  1st  of  January,  18:30,  kc. :—  [U.n-t'nlh.irf.u-t^  xhrnriaii  thr 
iriitli  III' till'  mattiix  iliiiiyfL]  And  so  the  said  John  Henry  Newman 
says  tiiat  the  said  alleged  libel  consists  of  allegations  true  in  sub- 
stiUiee  nnd  in  fact,  and  of  fair  and  reasonable  comments  thereon.  * 

'■  And  the  said  John  Henry  Newman  further  saith.  that  at  the 
liuie  of  publishing  the  said  alleged  libel,  it  was  for  the  public  benefit 
that  the  matters  therein  contained  should  be  published,  because,  he 
says,  that  great  excitement  prevailed  and  numerous  public   discus- 
sions had  been  held  in  divers  places  in  England  on  divers  matters 
of  controversy  between  the  Churches  of  England  and  Home,  with 
respect  to  which  it  was  importaTit  the  truth  should  Ije  known  ;  and 
inasmuch  as  the  said  G.  G.  Achilli  took  a  prominent  part  in  such 
discussions,  and  his  opinion  and  testimony  were  by   many  persons 
appealed  to  and  relied  on  as  of  a  person  of  character  and  respect- 
ability, with  reference  to  the  matters  in  controversy,  it  was  necessary 
for  the  purpose  of  more  effectually  evauiining  and  ascertaining  the 
truth,  that  the  matters  in  the  sail'   I'.eged  libel  should   be  publicly 
known,  in  order  that  it  might  more  fully  appear  that  the  opinion 
and  testimony  of  the  said  G.  G.  Achilli  were  not  deserving  of  eredic 
or  consideration  by  reason  of  his  previousmiscunducl  :-[//< /v_/ii//o/r 
nlli.r   larls   ahoiriii'l   llnil    il    ii-iix    mr  tlir  jiiihlic    In  m  lit    that   ihr  said 
iiiHtlrrn  rlidniitl  shmil,!  be  jiiiliiishnl.]     And  so  the  said  Jonn  Henry 
Newman  says  ho  published  the  said  alleged  libel  as  he  lawfully 
might  for  the   causes  aforesaid,  and   this    the  said   John    Henry 
Newman  is  ready  to  verify.     Wherefore  he  prays  judgment,  ic." 
[See  Crown  Oilice  llules,  I'JOO,  Form,  No.  81.] 

*  Tuo  plc;v^  originally  iilril  wi-iu  UL-iuurred  tv,  ail.l  ;jii'Mi4'-l  ;  ihr  miii^  luli.il 
ploas  were  iigaiii  ilouiurrod  to,  as  bt'iiig  ton  j^iMienil  in  lluir  stateiuriit^,  and 
wiio  then  alti'U'd  lo  tlu'  ii^ovc  t'oiiu. 

t  As  to  tlio  form  ol'  this  plea,  see  ante,  pp.   7-4,  llj. 
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No.  71. 


Replication. 

"  Hilary  Term,  16  Vict.,  1852. 

"  The  siiid  C.  F.  Robinson,  Esq.,  coroner  and  attorney  of  our  said 
Lady  the  Queen,  in  the  Court  of  Queen'a  Bench,  who  prosecutes  for 
our  Lady  the  Queen  as  to  the  plea  first  pleaded,  puts  himself  upuu 
the  country,  and  as  to  the  plea  secondly  pleaded,  saith  that  the  naiil 
•L  II.  Newman  of  his  own  wrong  and  without  the  cause  in  his  saiil 
plea  alleged,  composed,  and  published  ti'T  said  libel  as  in  the  said 
information  alleged,  kc." 

Issue  joined,  Hilary  Term,  16  Vict.  1852. 

[See  Crown  Office  Rules,  1906,  Form,  No.  83.] 


No.  72. 

Iiiformatioii  ex  officio  for  a  SfiUti        Lilnl. 

/»'.  V.  J'lliii   Iliinw,  clerk  (afterwards  John  Home  Toohe)  ((1777) 
Cowp.  672 ;  11  St.  Tr.  261 ;  20  How.  St.  Tr.  651). 

Michaelmas  Term,  17  Geo.  III.,  a.d.  177ti. 
"  London,  to  wit. 

"  Be  it  remembered  that  Edward  Thurlow,  Esq.,  Attorney-Genera! 
of  our  present  sovereit,'n  Lord  the  K-ng,  who  for  our  said  ])reseiit 
sovereign  Lord  the  King  prosecu.es  in  this  behalf,  in  his  proper 
person  come:,  into  the  Court  of  our  said  present  sovereign  Lord  the 
King  before  the  King  himself,  at  Westminster  in  tl  county  of 
Middlesex,  on  Thursday  next  after  fifteen  days  from  the  day  of  St. 
Martin  in  this  same  term,  and  for  our  said  Lord  the  King  ;,'iveth 
the  Court  here  to  understand  and  be  informed,  that  John  Home, 
late  of  London,  clerk,  behig  a  wicked,  malicious,  seditious,  and  ill- 
disposed  person,  and  being  greatly  disaffected  to  our  siiid  present 
sovereign  Lord  the  King,  and  to  his  administration  of  the  govern- 
ment of  this  kingdom,  and  the  dominions  thereunto  belonging,  luul 
wickedly,  maliciously,  and  seditiously  intending,  devising,  and 
contriving  to  stir  up  and  excite  discontents  and  seditions  among 
His  Jfajesty's  subjects,  and  to  alienate  and  withdraw  the  atlciiion, 
fidelity,  and  iillugiunce  of  Ilia  said  Majesty's  subjects  from  Hio  baiJ 
Majesty,  and  to  insinuate  and  cause  it  to  be  believed  that  divers  of 
His  Majesty's  innocent  and  deserving  subjects  had  been  inhumanly 
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murdered  by  Ilia  said  Majesty's  troops  in  the  province,  colony,  or 
plantation  of  tne  Massachusetts-Bay,  in  New  England,  in  America, 
belonging  to  the  crown  of  Great  Britain,  and  unlawfully  and 
wickedly  to  seduce  and  encourage  His  said  Majesty's  subjects  in  the 
said  province,  colony,  or  plantation,  to  resist  and  oppose  His 
Majesty's  government,  on  the  8th  day  of  June,  in  the  15th  ytai-  of 
the  reign  of  our  present  sovereign  Lord  George  the  Third.  &c.,  with 
force  and  arms  at  London  aforesaid,  in  the  parish  of  Sc.  Mary-le- 
Bow,  in  the  ward  of  Cheap,  wickedly,  maliciously,  and  seditiously, 
did  write  and  publish,  and  cause  and  procure  to  be  written  and 
pulilished,  a  certain  false,  wicked,  malicious,  scandalous  and 
seditious  libel,  of  and  concerning  His  said  Majesty's  government, 
iind  the  employment  of  his  troops,  accorcing  to  the  tenor  and  effect 
toUowing:  '  Kiiuj's  Annx  Tavern,  Cornhill,  June  Itli,  1775.  At  a 
special  meethig  this  day  of  several  members  of  the  Constitutional 
Society,  during  an  adjournment,  a  gentleman  proposed,  that  a 
subscription  should  be  immediately  entered  into  (by  such  of  the 
members  present  who  might  approve  the  purpose),  for  raising  the 
sum  of  100/. — to  be  applied  to  the  relief  of  the  widows,  orphans, 
and  aged  parents  of  our  beloved  American  fellow  subjects,  who, 
faithful  to  the  character  of  Englishmen,  preferring  death  to  slavery, 
were,  for  that  reason  only,  inhumanly  nnu-dered  by  the  I'ing's 
(meaning  His  said  Majesty's)  troops,  at  or  near  Lexington  and 
Concord,  in  the  province  of  Massachusetts  (meaning  the  said 
province,  colony,  or  plantation  of  the  Massachusetts-Bay,  in  New 
England,  in  America)  on  the  lUth  of  last  April ;  which  sum  being 
immediately  collected,  it  was  thereupon  resolved,  that  Mr.  Home 
(meaning  himself  the  said  John  Home)  do  pay  to-morrow  into  the 
hands  of  Messieurs  Biownes  and  Collison,  on  the  account  of  Dr. 
Franklin,  the  said  sum  of  100/,,  and  that  Dr,  Franklin  be  requested 
to  apply  the  same  to  the  above-mentioned  purjwse, — John  Home ' 
(meaning  himself  the  ^  'd  John  Home),  in  contempt  of  our  said 
Lord  the  King,  in  op'  ution  of  the  laws  of  this  kingdom,  to  the 

evil  and  pernicit.ais  e  of  all  others  in  the  like  case  offending, 

and  also  against  the  pe  I  of  our  said  present  sovereign  Lord  the 
King,  his  crowi;  ami  dignity.  [Tlien  I'olloir  scrmtl  cmiiii.-i  /„)■  tin- 
st'tiittl  pithlicatioiiK  (It  the  sanir  libit  in  thr  rariiin.,     -'cxpajhTs.] 

"  And  the  said  Attorney-General  of  our  said  Lord  the  King  for 
our  said  Lord  tiie  King  further  gives  the  Court  here  to  understand 
and  be  infonnod  that  the  siiid  John  Home,  beiiig  such  person  as 
aforesaid,  and  again  unlawfully,  wick'nliy.  maliciously,  and  sedi- 
tiously intjuding,  devising,  and  contriving  as  aforesaid,  afterwards, 
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to  wit,  on  the  14th  day  of  July,  i  tbo  ISth  year  aforesaid,  with 
force  and  arms  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously  and  seditiously  did  write  and  publisli, 
and  cause  and  procure  to  ho  written  and  published,  a  certnin  false, 
wicked,  malicious,  scandalous,  and  seditious  libel,  of  and  conceriiiiirr 
His  said  Majesty's  government,  and  the  craploymen';  of  his  troops, 
according;  to  the  tenor  nnd  effect  following :—' I  (meaning  hinisilf 
the  said  John  Home)  tl  a  it  proper  to  give  the  unknown  contri- 
butor this  notice  that  1  ^again  meaning  himself  the  said  Jolm 
Home)  did  yesterday  pay  to  Messieurs  lirownes  and  Collison,  on  ibc 
account  of  Dr.  i''rankli.i,  the  sum  of  'tOl.  and  that  1  (again  meaning; 
himself  the  said  John  Home)  will  write  to  Dr.  Franklin,  reiiuestin;^ 
him  to  apply  the  same  to  the  relief  of  the  widows,  orphans,  ami 
aged  parents  of  our  beloved  American  fellow  subjects,  who,  faitiidil 
to  the  character  of  Englishmen,  preferring  death  to  slavery,  were 
(for  that  reason  only)  inhumanly  murdered  by  the  King's  (meaning 
His  said  Majesty's"!  troops,  at  or  near  Lexington  and  Concord,  in 
the  province  of  Massachusetts  (meaning  the  said  province,  colony, 
or  plantation  of  the  Massachusetts-lJay  in  New  England  in  Anieiicai 
on  the  Iflth  of  April  last,— John  Home  '  (again  meaning  himself 
the  'iaid  John  Home*  in  contempt  of  our  said  Lord  the  Kiig.  in 
open  violation  of  the  laws  of  this  kingdom,  to  tlieevil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  also  against  the 
peacf!  of  our  said  present  sovereign  Lord  the  King,  his  crown,  ami 
dignitv.  ['I'liiii  fdll'iir  "tlirr  coKiitatiir  iitlur  jiiililiidliiiii.t  nf  ili,:  mhh, 
lilui.']  Whereupon  the  said  Attorney-General  of  our  said  Loid  tlio 
Kin",  who  for  our  said  present  sovereign  Lord  the  King  prostuiites 
in  this  behalf,  prays  the  consideration  of  the  Court  here  in  tlie 
premises,  and  that  due  process  of  law  may  be  awarded  again-i  him, 
the  said  John  Home,  in  this  behalf,  to  make  him  answer  to  ou.' >ai(l 
present  sovereign  Lord  the  King  touching  and  concerning  the  said 

premises  aforesaid,  \c. 

"  E.  Tiiuui.ow.' 

[See  Crown  Ottice  Rules,  1!)0(J,  Form,  No.  3L  j 


No.  73. 

Iinlii-lnitiil  I'lir  a  lilasplicinniix  Lilnl. 


-,  to  wit. 


The  jurors  for  our  f.ord  the   King  upon  their  oath  present  that 
A.  13.,  being  a  wicked  and  evil-disposed  per.son,  and  disre-aitliii;; 
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the  laws  and  religion  of  the  realm,  and  wickedly  anl  profanely 
(levisinf;  and  intending  to  bring  the  Holy  Hcrii)tu;'es  and  the 
Christian  religion  into  disbelief  and  contempt  among  the  people 

of  this  kingdom,  on  the  day  of  ,  a.p.  ,  unlawfully 

nnd  wickedly  did  compose,  print,  and  puMiah,  and  cause  and 
procure  to  be  composed,  printed,  and  published,  a  certain  scandalous, 
impious,  blasphemous  and  profane  libel,  of  and  concerning  the 
Holy  Scriptures  and  the  Christian  religion,  in  one  part  of  which 
said  libel  there  were  and  are  contained,  amongst  other  things, 
certain  scandalous,  impious,  blasphemous  and  profane  matters  and 
tbini;s,  of  and  concerning  the  Holy  Scriptures  and  tlio  Christian 
religion,  according  to  the  tenor  and  effect  following,  that  is  to  say : — 
[Uiye  xft  (tut  the  jirxt  IthixithcmmiH  piixsruii''^,  and  in  another  part 
thereof  there  were  and  are  contained,  au'ongst  other  things,  certain 
otlier  scandalous,  impious,  blasphemous,  and  profane  matters  and 
things,  of  and  concerning  the  said  Holy  Scriptures  and  the  Christian 
relij^ion,  according  to  the  tenor  and  effect  following,  that  is  to  say  : — 
[Ifi-iY  stct  lint  other  hlaKjilnmniin  ptiH.iwiix'l  :  to  the  high  displeasure 
of  Almighty  God,  to  the  great  scandal  and  reproach  of  the  Christian 
religion,  to  the  evil  example  of  all  others  in  the  like  case  otTending, 
and  against  the  peace  of  our  said  Lord  the  King,  his  crown  and 
ilii;nity. 

[See  another  I'recedent  in  li.  v.  liKmsaj  and  I'lftf,  (18H3)  1 
C.  &  E.  pp.  126—131.] 
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Iiidirtmrnt  for  Pnldisliiinj  and  Sillinfi  an   t)}i> 
—,  to  wit. 


I'i.'fHr,'. 


The  jurors  for  our  Lord  tlie  King  upon  their  oatli  present  that 
A.  B.,  being  a  wicked  and  evil-disposed  person,  and  unlawfully 
devising,  contriving  and  intending  to  debauch  and  corrupt  the 
morals  of   the  young  and  of  divers   other   liege  subjects  of  our 

said  Lord  the  King,   on  the  day  of  ,  a.o.  ,  in  a 

certain  open  and  public  shop  of  him,  the  said  A.  13.,  situate  and 

lieing  at  number  High  Street,   in  the  parish   of  ,   in 

tlie  town  of  ,  in  the  county  aforesaid,  unlawfully,  wickedly, 

designedly,  and  maliciously  did  publish  and  sell,  and  cause  and 
I'lncme  to  be  publisiied  and  sold,  to  one  C.  !».,  ii  certain  lewd, 
sriiiulrtlous  and  obscene  picture  |  print,  photograph,  nc  engraving], 
intituled  and  represeutuig  lUerc  //iic  >incli  a  detailed 
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ihtcriiiliiiti  III'  till-  fiiititiv  (in  irill  iiiaiiiliHlli/  nliiiir  iln  iiiiln-tiici/l,  In  the 
inanifesl  forniptioii  of  the  iiiomlH  of  the  younn,  ami  of  other  lie^^c 
suhjet'tw  of  our  said  Lord  tho  Kiiip,  in  t'ontenipt  of  our  said  Lmd 
thf  Kiiif,'  and  liis  laws,  to  the  evil  exiiiiipl*^  of  all  others  in  lh« 
Uke  case  offending,  and  against  the  peace  of  our  said  Lord  tlie 
King,  his  crown  and  dignity. 

I  See  another  Precedent,  1  Cox.C.  (".  i'2\t ;  and  also  Beet.  7  of  llio 
Law  of  Lil)el  Amendment  Act,  1H8H,  pnitl,  p.  KM.] 
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No.  75. 
liiilirliiieiil   liir  Siililimis    W'nrih. 


to  Wit. 


The  jurors  for  our  Lord  the  King  upon  their  oath  present  tlmt 
A.  B.,  heing  a  wicked,  malicious,  seditions,  and  evil-disposed  peixni, 
and  wickedly,  maliciously,  and  seditiously  contriving  and  inteuiHng 
the  peace  of  our  Lord  the  King  and  of  this  realm  to  disquiet  ami 
disturh,  and  the  liegt!  suhjects  of  our  said  Lord  the  King  to  incite 
and  move  to  hatred  and  dislike  of  the  person  of  our  said  Lord  the 
King  and  of  the  government  estalilished  hy  law  within  this  rcuhii, 
and  to  incite,  move,  and  persuade  great  numhers  of  the  liege 
suhjects  of  our  said  liord  the  King,  to  insurrections,  riots,  tumults, 
and  ijreaches  of  the  peace,  and  to  prevent  hy  force  and  arms  the 
execution    of    the    laws  of    this  realm    and   the  preservation   of 

the   puhlic   pence,   on    the day  of  ,  a.d.  ,  in  the 

presence  and  hearing  of  divers,  to  wit, of  the  liege  suhject.i 

of  our  said  I^ord  the  King  then  assemhled  together,  in  a  certain 
speech  and  discourse  hy  him  the  said  A.  B.  then  addresseil  to  the 
said  liege  suhjects  so  then  assemhled  together,  as  aforesaid,  unlaw- 
fully, wickedly,  maliciously,  and  seditiously  did  puhlisii,  utter, 
pronounce,  and  declare  with  a  loud  voice  of  and  concerniiif,'  the 
government  estahlished  hy  law  within  thia  realm,  and  of  lui'l  con- 
cernuig  our  said  Lord  the  King,  and  the  crown  of  this  reiilni,  and 
of  and  concerning  the  liege  suhjects  of  our  said  Lord  the  King, 
committing  and  heing  engaged  in  divers  insurrections,  ricH.-,  and 
breaches  of  the  puldic  peace,  amongst  other  words  and  nialtei-.  tiie 
false,  wicked,  seditious  and  inHannnatory  words  and  maUer  iViJlow- 
ing,  that  is  to  say: — [//<■;•<  s,t  mit  tlir  siilitinim  imnln  ri'i-lmliiin  :  in 
contempt  of  our  said  Lord  the  King  in  open  violation  of  the  laws 
of  this  reiilin,  lo  tlie  evil  and  pernicious  example  ot  all  nijitisiii 
the  like  case  offending,  and  agaiast  the  peace  of  our  said  L"iii  tli« 
King,  his  crown  ami  dignity. 


/A-  r  RIM  ISA  L   CAfiES. 


No.  7»5. 

liiiliilninit  fur    Ihjamatonj   \\'<iiil»  H/ioLrn   to  a    Maijigfrntr    hi    thr 

iMicntiiin  III'  Ills  Ihiti/. 
Mi(l(ll«'.s('X,  to  wit. 
Tli«  jurors  for  our  Lord  tlie  KiiiK  upon  tlioir  oaili,  iireseiit,  that 

lieretoforo,  to  wit,  on  the  day  of  ,  in  the  yeiir  of  our 

Lord   ,  one  A.    15.  wiis  l)rou},'ht  hefore  C.   1).,  Ks(iin'ri',  then 

and  yet  'ncinf,'  one  of  the  justices  of  our  said  I^ord  tlie  Kin^', 
ii.sKit,'ned  to  keep  the  i)Hiiee  of  our  said  Lord  tlie  King  in  and  for 
tlic  county  of  Middlesex,  and  also  to  hear  and  determine  divera 
felonies,  trespasses,  and  other  misdeeds  connnitted  in  the  said 
county :  and  tlie  said  A.  ]J.  was  tlien  charged  hefore  the  said 
('.  1).,  upon  the  oath  of  one  E.  F.,  that  lie,  the  said  A.  J}.,  had 
then  lately  hefore  feloniously  taken,  stolen,  and  taken  away  divers 
^;()0(ls  and  chattels  of  the  said  E.  E.  And  the  jurors  aforesaid, 
Mlion  their  oath  aforesaid,  do  further  present,  that  the  said  A.  B., 
lieinj;  a  scandalous  and  ill-disposed  person,  and  wickedly  and 
maliciously  intending  and  contriving  to  scandalize  and  vilify  the 
said  C.  I),  as  such  justice  as  aforesaid,  and  to  hring  the  adminis- 
tration of  justice  in  this  kingdom  into  contempt,  afterwards,  and 
whilst  the  said  ('.  D.,  as  such  justice  as  aforesaid,  was  examinir.' 
and  taking  the  depositions  of  divers  witnesses  against  him  tlie  said 
A.  B.,  in  that  hehalf,  to  wit,  on  the  day  and  year  aforesaid,  wickedly 
and  maliciously,  in  the  presence  and  hearing  of  divers  good  and 
liege  suhjects  of  our  said  Lord  the  King,  did  puhlish,  utter,  pro- 
nounce, declare,  and  say  with  a  loud  voice  to  the  said  C.  I).,  and 
whilst  he  the  said  C.  D.  was  so  acting  as  such  justice  as  aforesaid, 
the  false,  wicked,  malicious,  and  seditious  words  and  matter  follow- 
ing, that  is  to  say:—  [//./■,  mi  ,,iit  thr  xiiUtimin  mmh  irrhutiui];  to 
tile  great  scaridal  and  rei)roach  of  the  administration  of  justice  in 
this  kingdom,  to  the  great  scandal  and  damage  of  the  said  C.  D., 
m  contempt  of  our  said  Lord  the  King  and  his  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  ol  our  said  Lord  the  King,  his  crown  and  dignity. 


No.  77. 

hiihriwriit  fill-    II    Lihil  1,1,  II  I'rii'iti'  Iiiiliriihiiil  at  Cmiimon   Tmu: 
,  to  wit. 
The  jurors  for   our    Lord    liie    King,  upon  their  oath,  present 
that  [hefore  and  at  the  time  of  the  committing  of  the  offence 
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liereiimftcr  mciUioiietl,  one  C.  D.  waH,  nnd  Btill  in,  a  Bolicitor  of  the 
Supremo  I'oiiit.   ami  e\erciHe<l   nnd   canie'l  on  tlie  profoswion  or 

bnmness  of   such   solicitor  ftt ,  in  the  county  of  :  nml 

tliiit]  A.  B.  being  a  person  of  an  evil  and  wicked  mind,  and 
wickedly,  nmliciously.  and  unlawfully  contriving  and  intending  to 
injure,  vilify,  and  prejudice  the  Hnid  C.  D.,  and  to  bring  him  into 
public  contenmt,  Hcandal,  infamy,  and  disgrace,  and  to  deprive  him 
of  his  good  name,  fame,  credit,  and  reputation  [in  his  said  pro- 
fessioi\  and  l)usinesh,  and  otiierwise  to  injure  nnd  nggrievo  him 

tliertin],  on   the day  of  ,    in   the   year  of  our  Lor.i 

,  wicketUy,  maliciously,  and  unlawfully  did  write  and  pub- 
lish, and  cause  and  i)rocure  to  Iw  written  and  published,  ['n  tlic 
form  of  a  letter  directed  to  one  E.  F..]  of  and  concerning  the  >.niil 
C.  I),  [and  of  and  concerning  him  in  his  said  profession  and  busi- 
ness, and  of  and  concerning  his  conduct  and  behaviour  tbereiiil, 
the  false,  scandalous,  malicious,  and  defamatory  words  folio'-  11^, 
that  is  to  say:  [//<'*•«■  mt  out  tin-  lilnl  nrli<iliiii,  iritli  all  net  s.s<in/ 
iiiiiii<ii,ln,sl  to  tlie  great  damage,  sca.idal,  and  disgrace  of  the  said 
('.  ]).  [in  his  said  profession  and  business],  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of  our 
said  Lord  the  King,  bis  crown  and  dignity. 

■8ee  another  i'rtcedent,  2  Cox,  C.  C.  App.  xxix.: 
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No.  78. 

Iiiilii-lm<iit  t'nr  (I  l.ihd  on  it  Drml  Mnii. 

,  to  wit. 

The  jurors  for  our  Lord  the  King,  upon  their  oath,  present  thit 
before  the  committing  of  the  offence   hereinafter   mentioned  to 

wit,  on  the day  of .lohn  IJatchelor,  of  Penarth,  in  the 

county  of  Glamorgan,  died,  and  that  Thoma«  Henry  Ensor,  b.iiig 
a  person  of  an  evil  and  wicked  mind,  wickedly,  maliciously  and 
unlawfully  designing  and  intending  to  injure  nnd  defame  tlie 
character,  reputation  and  memory  of  the  said  .lobn  liatdielor,  uinl 
to  vilify  and  to  throw  scandal  upon  his  family  and  posterity,  iuul 
to  bring  them  into  public  contempt  and  infamy,  and  to  stir  up  the 
hatred  and  ill-will  of  the  xubjects  of  our  Lord  the  Kinf;  !iL':'.!n<t 
them,  and  to  deprive!  tbem  of  tlieir  ^ood  name,  fame,  and  ri|>iU:i- 
tion,  and  to  provoke  them  to  a  breach  of  the  peace,  on  the 
Jay  of  ,  wilfully,  maliciously  and  unlawfully   did   write  and 
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pithliali,  and  cause  and  procure  to  be  printed  nnd  pul)IiHhed* 
of  and  uoncerning  tlie  wuid  John  Jiutclielor,  his  funiilyaml  pimturity, 
the  fulm',  sciind.ilouw,  iimliiious  and  dt'diiniitory  worda  following, 
that  is  to  84iy :  -  "  Sii^tjosted  t'liitiiph  for  tlie  liatehdor  Htutiie  " 
[//«/•«  Liipii  till  lihil  nilHitiw],  to  the  Hcandnl  and  reproach  of  the 
name  and  memory  of  the  said  John  Jktuhelor,  to  the  great  (hiniage 
and  dingrace  of  his  family  and  posterity,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lord  the  King,  his  crown  and  dignity. 

*  In  tho  case  of  H.  v.  i'nsor,  (1887)  3  Timta  L.  U.  ;)l)0,  fuur  of  Ihc  count* 
ran  thus  :— "  A  tnUr,  nounJalDus,  unil  (liAfuinutorv  lil»i'l,  Iiavins;  ii  tiiuloncy 
to  cause  a  brracli  of  tho  pcai'o,  ami  whiih  mi  th.'  liTlh  ilay  r,t'  July,  1880, 
dill  cause  a  certain  breach  of  tho  poiuc,  to  wit,  an  assault  by  one  Cyril 
liutchelor  and  one  Jjluwellyn  IJatclielor  upon  one  Henry  La-seelle.s  t'arr  at 
I'.mlilT,  in  the  county  of  (ilaniorgan,  in  llie  form  of  a  b'tter  or  iii-ttsi),ii)or 
ji;iii:i),'raiili  (lelivere<l  and  reiul  by  tho  -aid  T.  11.  Knsor  to  .folm  Henry 
Tiiylor,  .laini.-  Harris,  Ifipry  Lascelles  Carr,  and  diviMS  other  iier-ons  at 
Caidilf  aforesaid,  aecordin;;  to  tlie  tenor  and  I'll'eet  following,  that  i<  to 
say."  These  word.s  were  insort<'d  because  in  that  ca<«  an  as-ault  had  aeluallv 
lullowed  tlii>  liliel  ;  but  they  ari>  not  essential  to  an  indii  tnient  f'  r  .sucii 
an  ull'enci'.  Where  there  has  U-oix  no  assault  tliii  defendant  is  still  criminally 
liablo  if  there  bo  other  evidence  of  a  criminal  intent. 


No.  79. 

Indict  mi' lit  iiinhr  Srrt.    1  <>/  l.-ird  ('(UiqihtU'^  Art. 

i'liiniiiiiiir  iiH  in  prirrilint  \(>.n  ;  tlini  ,s- /  aiit  th,'  lihrl  irilh  all 
iiiimaiirii  iiniiii'Hihii'n,  ami  rdiiclmlf  an  /ullnirs  : — he,  tho  said  A.  J{. 
llieii  well  knowing  the  said  defamatory  lihcl  to  he  false;  to  the 
Kit'.it  damage,  scaiulu',  and  disgrace  of  the  .siiiil  C.  J).,  to  tlie  evil 
example  of  all  otliers  in  tho  like  case  otTending,  against  the  form 
t)f  the  statute  in  such  case  made  and  providtid,  ami  against  the 
peace  of  oin-  Lord  the  King,  his  crown  and  dionity. 
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No.  y(». 

Iii(Uctiii<iit  luuhr  ,SV«•^  r>  ii/  Lnnl  I'timpliiU'n  Act. 

I'l'his  irill  jii-ici.sihi  i',>lli>ir  tlir  pnciiiunj  unn;,  mnyl/i  omittiiiij  the 
(no(/s .— '•  he,  the  said  A.  Ii.,  then  well  knowing  the  said  defamatory 
libel  to  be  false."] 


MS  l'NKVKItK.\n:  of  I'l.KAPISuS 

For  a  precedent  of  indiettnent  for  Bending  n   threntening  letter, 
Bee  1  {'ox,  C.  {'.  Ap|>.  xi. 


No.  HI. 

Ihmiirier  to  ttu  Iinliiiiiifiit  or  liit'iiniiutinii. 

And  tliM  Haid  A.  15.,  in  Iuh  own  proper  person,  coiueth  into  ('(  urt 
lu-re,  nnd,  liaviii;»  lienrd  the  said  indictment  [.»•  infornuition  j  read, 
Bftitli,  timt  the  Hiiid  indic-lnicnt  ["/information]  nnd  tin*  mailers 
therein  contained,  in  manner  and  form  as  the  mime  are  alM)ve  stated 
and  set  forth,  are  not  snftitient  in  law,  and  that  he  the  said  A.  I?, 
is  not  hoinid  hy  tlio  law  of  the  land  to  answer  the  saine  ;  an<l  tin- 
he  ia  ready  to  verify :  wherefore,  for  want  of  a  sulliciont  intliitmeni 
[->(•  information]  in  this  hehalf.  Ihe  sai<l  A.  i{.  prays  jiidKtneiit.aiid 
that  hy  the  Couri  ho  may  he  dismissed  ami  disehar>,'ed  from  tlie 
said  premises  in  the  said  indictment  |"c  information]  specitied. 
[See  Crown  Oflice  Hales,  r.»06,  Korm  No.  H(».  i 
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No.  8-2. 

■Iii'niihr  ill   Itiiiinner. 

And  .T.  \.,  who  prosecutes  for  oin-  said  T-oid  the  King  in  this 
hehalf,  saith,  that  the  said  indictment  [m-  information  j  and  ilie 
matters  therein  contained,  in  manner  and  form  ns  the  sunie  arc 
ahove  stated  and  set  fi.r  'i,  a  ■  ufliciciu  in  law  to  cominl  (lie  sai.l 
A.  15.  to  answer  the  same ;  and  the  said  .1.  N.,  who  proscciiti  s  us 
aforesaid,  is  ready  to  verify  and  prove  the  same,  as  the  Court  lit  re 
shall  direct  and  award  :  wherefore,  inasmuch  as  the  said  A.  li. 
hath  not  answered  to  the  said  indictment  ii/c  information  ,  iiur 
hitherto  in  any  maimer  denied  the  same,  the  said  J.  X..  for  our>;ii(i 
Lord  the  Kin^,  prays  jmlgment,  and  that  the  said  A.  I!,  iiiav  Lc 
convicted  of  the  premises  in  the  said  ■'idictment  ^y  iiiforniuii -n 
specified. 


No.  «3. 

I'liiiH  til  (III  Jiiiliitiiiiiit. 

R.  ( .  Niiii.Ki  1. 

"At  the  assizes  and  general  delivery  of  the  Queen's  gaol  Un  ilie 
county  of  lierkshire,  holden  in  and  for  the  said  county  on  the  fmirih 
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(lnv  "f  May  in  tli6  your  of  mir  Lord  1HH«!,  coinetli  into  Court  tlio 
tiuid  K.  N.,  ill  lit;r  own  proiHr  piiHoii.  uiui  liitviii;;  hi'iiitl  i\w  Haiti 
in<lii'tnit)iit  riukii,  niiitli  hIiu  \h  not  guilty  of  tliu  suiil  |ii'i'iiiiseti  in  ttie 
Huid  indictirent  ubovo  tt|iociiit!(l  and  cliarguil  upon  her,  and  of  thia 
slie  the  waiit  E.  N.  puts  hernelf  upon  thtj  country,  \x'. 

"  And  for  a  further  plea  in  thiHl)ehalf,  thoHaid  K.  N.Haya  that  our 
I.ftdy  tlie  (^iieeii  ouglit  r.ot  furtlier  to  prosecute  the  naid  indictiuont 
againtit  her,  Iwcause  nlie  says  that  it  is  true  lliat  the  Reverend  A.  B. 
is  the  num  wlio  slept  at  her  house  on  the  foin-lh  day  of  Juni>  last 
witii  the  said  X.  Y.  [«;/</  »ii  nn,  HhiHini  laiix  nlmiiiiiii  tlo'  Inilli  i>i' trtiy 
mattir  rhariiiil  ill  llif  alUijiil  lihil]  :  and  so  the  sivid  ]•].  N.  Bays  that 
the  said  allt^),'»'d  lilxd  is  true  in  sulistance  and  in  fai't.  And  the  said 
v..  N.  further  saitii  that  before  ami  at  the  time  of  piil>lishint{  the  said 
ullt'(,'ed  lihel,  i  sua  for  the  puhlic  heiietit  that  the  niiittns  contained 
therein  sliou  >e  piihlisited  to  the  exteiu  that  thi'V  were  publislied 
liy  her,  because  the  lleverend  A.  li.  then  was  and  still  is  a  clerj,'ynian 

of  the  Church  of  England,  in  charge  of  the  parish  of ,  in  the 

Haid  county,  and  the  said  X.  Y.  had  been  a  servant  of  the  said 
Ueveiend  A.  B.  in  the  said  parish,  and  because  it  was  notorious 
ill  the  said  parish  that  the  i-aid  X.  \'.  was  a  woman  of  immoral 
character,  and  because  scandal  and  evil  report  existed  in  the  said 
parish  to  the  efTect  that  she  had  had  improper  connection  with  the 
said  Ueverend  A.  IJ.  whilst  she  was  in  his  service,  and  also  that  he 

had  since  cohabited  with  her  at in  the  county  of  Middlesex, 

where  she  passed  under  the  name  of  Mrs.  15.,  and  at  other  places 
and  under  other  names  to  such  parishioners  unknown,  and  because 
these  repo.ts  created  great  scandal  to  the  ciuircli,  and  greatly 
(iis(niieied  the  [)arishioneis  of  the  said  parish,  ami  because  it  was 
of  the  greatest  conseiiuence  to  such  parishioners  to  know  whether 
these  reports  wer*'  true  or  false,  and  to  obtain  evidence  which  might 
be  'aid  before  the  bishop  of  the  diocese  in  which  such  parish  was 
situated,  in  order  that  proceedings  might  Ix^  taken  to  imjuire  into 
the  truth  or  falsity  of  such  reports  :  wherefore  the  said  E.  X.  being 
aware  of  the  premises  and  being  herself  a  member  of  the  said  Church 
of  England,  and  believing  it  to  be  her  duty  to  ac(iiiaint  the  said 
parishioners  with  the  facts  above  mentioned  as  to  the  conduct  of 
ill')  said  Ueverend  A.  B.,  suuh  facts  being  within  her  own  knowledge, 
published  the  said  alleged  libel  to  the  chiu-chwarden  of  the  said 
parish,  and  to  the  parish  clerk,  ano  ^o  six  of  the  parishioiiers  of  the 
said  jjarish,  all  of  whom  were  churchmen  and  interested  therein,  in 
order  that  the  said  alleged  libel,  or  a  copy  thereof,  should  be 
forwarded  to  the  said  bishop,  and  a  copy  thereof  was  forwarded  to 
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the  said  bishop,  wlio  thereupon  at  once  hogiin  to  inqniro  into  tlir 
truth  or  falsity  of  llio  siiid  report :  aiul  the  said  E.  N.  in  no  way 
published  the  said  allt'f;t'(l  iil)el  save  to  the  said  bishop,  church- 
warden, parish  clerk,  and  parishioners  aforesaid.  Wherefore  l!io 
said  E.  X.  says  it  waa  for  the  public  benefit  that  the  matlera 
charged  in  the  said  alleged  libel,  and  all  and  every  of  them,  shoiilil 
l)e  so  published  by  her  as  aforesaid.  And  this  she  is  ready  to 
verify,  wherefore  she  prays  judgment,  and  that  by  the  Court  lierc 
she  may  be  dismissed  and  discharged  from  the  said  premises  in 
the  said  indictment  above  specified." 

[See  another  precedent,  2  Cox,  C.  C.  App.    xxxii. ;  and  Crown 
Otlice  Kules,  1901),  Form  No.  81.J 


Tor  a  plea  in  abatement  to  an  indictment  for  libel,  see  It.  v.  (iKitiit 
Ihiijii,  1  Cox,  C.  C.  282,  and  U.v.J.  Miuh.ll,  11  L.  T.  (Old  S.)  ll'J. 

I'or  a  plea  in  abatement  on  the  ground  that  other  proceedings  f(ir 
the  same  lii>el  were  still  pending,  see  //.  v../.  Mitchrll,  (isisi  :] 
Cox,  C.  C.  SM,  lOt! ;  with  demurrer  thereto  and  joinder  in  denuurer 
{ill.  1M>»,  and  replication  {ili.  107). 

For  a  plea  to  the  jurisdiction  of  the  Court  in  a  criminal  case  of 
libel,  and  a  demurrer  thereto,  see  11.  v.  Hon.  Iiiilmt  Ji'luifH, 
(1805)  G  East,  583;  2  Smith,  5'Jl ;  2'J  How.  St.  Tr.  103. 
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No.  84. 

]{( pUculidit  ti>  tlir  tdiovi'  I'liag. 

And  tlieroupon  J.  N.  [the  cLrk  iijiirraiiiiiii,i(-c.]  who  prosecutes  for 
our  saiil  Lady  the  tjueeii  in  this  behalf,  as  to  the  plea  of  the  siiid 
E.  N.  by  her  tirstly  above  ])leade(l,  and  whereof  the  said  E.  N.  luitli 
jiut  herself  upon  the  country,  doth  the  like,  i^c.  And  as  tolliepleii 
of  the  said  E.  N.  by  her  secondly  above  pleaded,  the  said  J.  N.,\vlin 
prosecutes  a^  aforesaid,  says  that  our  said  I.ady  the  (^ueen  (Hi^ilit 
not  by  reason  of  anything  in  the  said  second  plea  alleged  to  lie 
barred  or  precluded  from  prosecutiug  the  said  indictment  aj^aiiist 
tlie  said  ]•',.  N.,  because  he  says  that  he  denies  the  said  several 
matters  in  the  said  second  plea  alleged,  and  saith  that  the  siimc 
are  not,  nor  are  nor  is  any  or  either  of  them,  true;  but  that  the 
said  E.  N.  of  her  own  wrong,  and  without  the  cause  and  uiaticr  of 
defence  in  her  said  second  plea  alleged  and  set  forlh,  cuiiilnittCii 
the  oH'enco  and  published  the  said  libel  in  manner  and  form  as  in 
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the  saiil  indictment  in  mentioned.  And  this  lie,  the  said  J.  N., 
prays  may  l)ein<jnired  of  hy  tlio  country,  &c.  And  the  said  A.  J!, 
doth  the  hke. 

[See  another  Precedent  2  Cox,   C.  C,  App.  xxxiv.,  and  Crown 
Office  Uules,  1!»0C,  Form  No.  m.] 


No.  85, 

Demurnr  to  a  I'hti. 

And  J.  N.,  who  prosecutes  for  our  said  Lady  the  Queen  in  this 
hehalf,  as  to  the  said  plea  of  the  said  E.  N.  hy  her  ahove  pleaded, 
saith  that  the  same,  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  ahove  pleaded  and  set  forth,  are  not 
Kufticient  in  law  to  har  or  preclude  our  said  Lady  the  Queen  from 
prosecuting  the  said  indictment  aj,'ainst  her  the  said  K.  N'.,  and 
that  our  said  Lady  the  Queen  is  not  hound  hy  the  law  of  the  land 
to  answer  the  same ;  and  this  he,  the  said  J.  N.,  who  prosecutes  as 
aforesaid,  is  ready  to  verify :  wherefore,  for  want  of  a  sufficient  plea 
in  this  hehalf,  he  the  said  J.  N.  for  our  said  Lady  the  Queen,  prays 
judgment,  and  that  the  said  E.  N.  may  he  convicted  of  the  premises 
in  the  said  indictment  specified. 

[See  Crown  Office  Uules,  190(5,  Form  No.  84.] 


No.  86. 

JoiiKhr  ill  l)i  ninrirr. 

And  the  saiil  E.  X,  saith,  that  her  said  plea,  hy  her  ahove  pleaded, 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
are  ahove  pleaded  and  set  forth,  are  sufficient  in  law  to  har  and 
preclude  our  said  Lady  the  (^)ueen  from  prosecuting  the  said  indict- 
ment against  her  the  said  E.  N.,  and  the  said  E.  N.  is  ready  to 
verify  and  prove  the  same,  as  the  said  Court  here  shall  direct  and 
award  :  wherefore,  inasmuch  as  the  said  J.  N.,  for  our  said  Lady 
the  Queen,  hath  not  answered  the  said  plea,  nor  hitherto  in  any 
manner  denied  the  same,  the  said  E.  N.  prays  judguient,  and  that 
hy  the  Court  here  she  may  he  dismissed  and  discharged  from  the 
said  promises  in  the  said  indictment  specilied. 

[See  Crown  OlSce  liules,  I'JOG,  Form  No.  85.J 
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No.  87. 

Eh'vtioii   I'ltit'um    itiidi-r  Ihr  C'urnijil  diid  Ill(<itil  I'raclUiK 
I'lrnntiuii   Alt,  11*1)5. 

In  tlie  Hi(?h  Court  of  Justice. 
King's  Bench  Division. 

The  rarlianientary  Elections  Act,  18C>B, 

and 

The  Corrupt  and  Ille^jal  I'ractices  Prevention  Acts,  1888  and  l8',io. 

Election  for  the  Boroujjjh  of  S ,  holden  on  .July  ir>th,  1".»0-1. 

The  I'etition  of  A.,  of ,  whose  name  is  Huljsi'rilied. 

1.  Your  petitioner  is  a  person  who  was  a  candidate  at  the  ahuvt 
election. 

•2.  The  said  election  was  holden  on  .luly  loth,  lltOl,  when  B.,  I'. 
and  your  petitioner  were  candidates  ;  and  the  returning  ofliccr  lia: 
returned  the  said  B.  and  C.  as  hein^;  duly  elected. 

;J.  And  your  ])etitioner  says  that  during  the  said  election  the 
said  B.  hy  himself  and  his  election  ajj;ent  and  hy  other  persons  ni, 
his  behalf  made  and  pulilisheil  false  statements  of  fact  in  relaiiim 
to  the  personal  character  and  conduct  of  your  jjetitioner  for  the 
purpose  of  affecting  the  return  of  j'our  i)etitioner  at  the  said 
election. 

I  Ifiii'  iiimrt  pitrtifdliiis.  | 
4.  .\nd  as  to  such  of  the  said  illegal  practices  as  were  connnitttd 
hy  an  agent  of  the  said  B.  other  than  his  election  aj];cnl,  vmir 
p(!titioMer  further  says  that  B.  or  his  election  a;^ent  authorise. I  ur 
consented  to  the  committing  thereof  hy  such  other  agent,  or  (laiil 
for  circulation  of  the  false  statement  constituting  such  ilh';;al 
practice,  and  that  the  election  of  the  said  B.  was  procund  or 
materially  assisted  in  conaeijuenco  of  the  making  and  puiili^iiitir 
of  sucli  false  statements. 

[lliii    iiisi-rt    /ii(/ /((•»/<//■.<.  I 
r>.  By  reason  of  the  matters  hereinhcfore  s(>t  out  the  said  !!.  was 
and  is  incapacitated  from  serving  in  tlie  present  rarlianienl  Un-  the 

said  Jiorough  oi  S ,  and  the  said  election  and  return  nl  the 

said  B.  were  and  are  wholly  indl  and  void. 

Wherefore  your  petitioner  prays  that  it  may  he  di  triiniiiwi 
lliat  the  said  B.  was  not  duly  elected  or  returned,  n\id  llml 
his  election  and  return  were  and  are  wholly  null  and  voiil. 
l>ated  tlie  lind  day  of  Septemher,  li»Ul. 

(Signed)        A. 
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LEGISLATION  AS  TO  LIHELS  IN  NEWSPAPEHS.  .Vt. 

SiNCK  the  first  edition  of  this  hook  appeareiL  two  important 
stiitiites  have  heen  pasbeil  modifying  the  law  of  Hhcl  in  some 
iiiateiiiil  particulars,  especially  with  regard  to  lihels  puhlished  in 
newspapers.  In  this  Appendix,  we  propose  to  trace  the  In'story  of 
this  legislation,  showing  the  causes  which  led  to  the  introduction 
of  the  measures, and  the  extent  to  which  the  grievances  complained 
of  have  lieen  tliei-ehy  remedied. 

Ill  former  days,  newspaper  proprietors  had  undouhledly  rrood 
reason  to  -omplain  of  the  severity  of  the  common  law.  The 
coiilents  of  a  newspaper  largely  consist  of  reports  of  the  prooccd- 
iiit;s  of  puhlic  meetings,  or  of  meetings  of  various  public  hodies, 
such  as  town  councils,  vestries,  boards  of  guardians  and  others. 
To  reports  of  such  meetings  no  privilege  attached  at  common  law. 
Itcports  of  judicial  or  parliamentary  proceedings  were  alone  privi- 
'  i;ed.  (/>((iixo»  v.  Dioiraii,  (lHr>7)  7  E.  I't  15.  'iS'.l :  'iC.  L.  .).  ().  I?. 
•  ;  I'ophiim  V.  l'i<l;hi(ni,(im'2)  7  H.  \-  N.  Hill  :  M  L.  J.  Ex.  l;i;!.) 
-.lice,  if  a  report  containing  any  defamatory  statement  of  fact 
was  printed  in  a  newspaper,  the  proprietor  had  no  defence  to  an 
atlion  for  damages,  unless  he  ccnild  prove  the  stalcnunt  to  he 
lilcrally  true.  In  the  absence  of  any  privilege,  the  fact  that  the 
report  was  fair  and  accurate  would  not  avail  him. 

In  such  an  action  the  defendant  no  doubt  could  always  give 
I  vidence  to  show  that  the  report  was  correct,  that  the  speaker  had 
ill  fact  uttered  the  words  attributed  to  him  in  the  paper.  But 
such  evidence  only  went  in  mitigation  of  damages  :  it  was  no 
di'feiiee  to  the  action.  On  the  otlier  hand,  the  counsel  for  the 
I'lamtitt"  would  not  fail  to  impress  upon  the  jury  that  it  was  the 
republication  of  the  defamatory  words  in  the  newspaper  which  had 
nully  injured  the  reputation  of  the  plaintitT.  In  one  case  of  this 
l^iiid  till!  late  Baron  Huddlesttni  in  sumniingup  to  the  jury  quoted 
Willi  approval  the  following  passage  from   page   382  of  the  'iud 
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edition  of  this  work:  "  Tlie  consequeiico  of  pulilishiup'  in  the 
papers  ciilmnnics  uttered  ill  some  [ralilical  or  parish  meeting'  iimv 
l)c  most  injurious  to  the  person  ealuninialod.  Tlui  original  shuuiir 
may  not  he  aftional)le  per  sr,  or  the  communication  may  lit- 
privilej^ed,  so  that  no  action  lies  against  thi.  speai^er ;  moreover, 
tlie  nieetini,'  may  have  l)e('n  tliinly  attended,  and  tlie  audience  niay 
have  known  tliat  the  speaker  was  not  worthy  of  credit.  l!ul  it 
would  ill'  a  ■irihle  thinj;  for  the  person  defamed  it  such  worils 
could  tlierefore  he  printed  and  puhiished  to  all  the  World  ami 
remain  in  a  permanent  form  recorded  against  him,  withou;  aiiv 
remedy  hein^'  permitted  him  for  the  injury  caused  hy  their  extiinlcil 
eircuhition,'"  {Krlhi  w  (fMallni  and  othng,  (188!))  (>  Times  f..  I!, 
at  p.  ni  :  and  see  not,-,  pp.  ;{;<(),  ;{75.) 

Tiiis  heiu},'  tlu^  state  of  tiie  law,  public  attention  was  forciiily  ndid 
to  the  njutler  In-  the  case  of  I'liirill  v.  Soirhi;  which  was  decided  in 
the  Court  of  Appeal  in  February,  1H77.  There  the  defendant  was 
the  proprietor  of  ihc  Mdinlnsli  r  ' 'mirier,  &iul  lie  had  pulilisluii  a 
report,  which  was  a<lmitted  to  he  accurate,  of  the  proceeding's  at  ii 
meeting  of  ilio  hoard  of  j^uardians  for  the  Altrincham  Poor  Law 
Union.  At  that  meetinj;  serious  charj^es  were  made  ai,'aiiisl  the 
plaintitV,  who  was  tiie  medical  officer  of  the  union  workhouse  at 
Knutsford.of  lu'trlectinf;  his  duties,  and  refusing  to  attend  pauper 
patients  who  needed  his  services.  These  charges  proved  ui  lie 
utterly  unfounded,  and  they  were  made  in  the  ahsence  of  the  plaiiuill, 
and  without  any  notice  having  been  given  him.  Mr.  Sowlcr's  dekiice 
was  that  the  matter  was  one  of  public  interest,  and  that  ii  was 
his  duty  to  leport  what  had  actually  occurred  at  that  nnttiii}; 
for  the  information  of  the  ratepayers.  The  jury,  however,  loiiii.l 
a  verdict  for  the  plaintilT  for  forty  s.\illings,  which  cauied  co>i-, 
Mr.  Sowler  appealed  io  the  Divisional  Court,  but  they  upln  Id  the 
verilict  on  the  ground  that  the  matter  was  not  our  ot  public  iuloiest 
at  all.  (See  (IHTO  1  C.  1'.  D.  7^1.)  Mr.  SowLr  appealed  h>  th.e 
Court  of  Appeal,  which  differed  from  the  Divisional  Court  im  liiis 
point,  and  held  that  the  a<Iministration  of  the  poor  law  ami  the 
treatment  of  the  paupers,  in  each  union  ilistrict,  was  eh  arlv  a 
matter  of  public  interest  in  that  locality.  But  the  Coiut  of 
Appeal  held  that  as  the  plaintilf  was  absent,  and  had  had  no 
notice  of  the  charges  made  against  him,  the  board  of  giiaidiaiis 
ought  not  to  have  discussed  the  matter  at  that  meeting,  or  at  nil 
events  not  while  reporters  were  present  in  the  room;  and  tliat. 
though  reporters  liad  i)oon  permitted  to  romain  during  iiio  liis- 
cussion,  still  the  editor  when  reading  over  the  report  ouglit  to  have 
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fixcrcisetl  his  discretion,  and  struck  this  portion  out  of  th*;  report ; 
for  it  was  obviously  unfair  to  the  plaintiff  that  such  .  i-  jmrtr  state- 
ments should  be  published  in  the  local  papers  ;  and  so  the  verdict 
was  again  upheld.     ( (1«77)  2  C.  P.  D.  2ir..) 

Tiiis  case  created  considerable  consternation  in  the  newspaper 
world;  and  to  it  we  mainly  owe  the  Newspaper  Lilio'  Act  of  IHHl. 
Here  was  a  report,  which  was  admitted  to  be  accurate,  of  a  discus- 
sion that  had  taken  place  on  a  matter  of  public  interest  at  a  meeting; 
of  a  public  body,  and  yet  the  propr-^tor  of  the  newspaper  must  pay 
(iamases  because  the  editor  had  not  cut  out  certain  passages  which 
ill  the  opinion  of  the  Court  shouhl  not  have  been  published. 
I'l-oprietors  of  newspapers  always  contend,  as  Mr.  Sowler  did  in 
this  very  case,  that  in  the  hurry  of  setting  up  the  type  for  a  daily 
paper  it  is  practically  impossible  for  the  editor  to  read  through  the 
copy  and  weigh  each  word  it  contaii\s ;  that  ho  cannot  be  expected 
to  edit  the  report  of  a  jiublic  nieetuig  and  cut  out  j^assages  which 
relate  to  matters  of  jiiiblic  interest,  so  as  to  make  the  report  incom- 
pletri  ■  that  so  long  as  the  meeting  is  one  that  ought  to  bo  niported, 
iiiid  the  report  printed  is  fairly  accurate,  nothing  more  can  be 
iC'|uired.  But  this  is  a  view  which  the  liegislntun^  an  1  the  law  courts 
liiive.  so  far.  steadilj'  refu.'  pd  to  adopt ;  and  the  editor  of  a  paper  must 
edit  the  whole  paper  or  his  employers  must  take  the  consetpicnces. 

The  public  had  their  grievance  too.  There  were  formerly  in  force 
many  statutes  which  facilitated  the  proof  of  the  publication  of  any 
libel  contained  in  a  newspaper,  and  enabled  the  person  libelled 
readily  to  discover  the  name  and  address  of  the  person  liable  to 
him  therefor.  Such  were  the  10  Anne,  c.  ]!>;  the  3H  (leo.  fll. 
c>>.  71  and  7H  ;  the  (5  \-  7  Will.  IV.  c.  7<;,  A-c.  But  these  were  all 
rrpcaled:  the  last  of  them  in  1H70  by  the  !):?  \  ;!1  Vict.  c.  H'J. 
Ami  an  instance  occurred  in  which  a  father  and  two  sons  owimd  a 
[laper  in  turns,  and  whichever  one  was  sued  was  always  able  to 
;irove  that  he  had  ceased  to  be  owner  and  had  transferred  the  paper 
to  one  of  the  others  just  before  the  libel  in  ipiestiou  had  appeared ; 
so  that  he  was  not  liable.  There  was  no  objection  on  the  part  of 
the  I'ress  as  a  body  to  a  simple  method  of  rt'gislration  sucli  as  the 
[mblic  required,  to  prevent  such  a  subterfuge. 

Accordinglj',  in  lS7!t,  Mr.  Hutchinson  moved  for  the  appointment 
of  a  Select  Committee  of  the  House  of  ('ominous  to  iiKjuire  into 
(tie  law  of  newspaper  libel.  The  ('omiiiittee  was  npjioiiited,  but 
li.id  nut  lime  to  report  before  the  close  of  the  s  ssi.m.  it  consisted 
of  the  then  Attorney-Cieneral  (Sir  .John  llolker),  Sir  Henry  James, 
Mr.  Courtney.  Mr.  Staveley   Hill,  Mr.  Alexander  Sullivan,  Baron 
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Henry  de  Woiiuh,  Mr.  Edward  Leathaui,  Mr.  Gre<4ory,  Mr.  IJleniier- 
Imssott,  Mr.  I'lo.vor,  Dr.  Cainoron,  Mr.  Richard  I'aget,  Mr.  Kriinj;loii, 
Mr.  Muster,  and  Mr.  IIutchiiiKoii.  Tiiey  were  reappointed  in  Ihsq, 
and  reported  as  follows  on  July  11,  1H80 : — 

"  Vour  < '<iiiiiiiiltii>  li;ui'  not  thoiiijlit  it  ni'rc  -iiiry  to  call  witnrs-is  \\\vn 
tli«  ni.ittiMs  rofciii'il  ti>  tliem.  Thuy  luivo  liad  tiio  aiUaPitiigo  of  tin:  i  viih mo 
lakiii  In-  tliP  Sclrtt  ('miimittoo  of  1871>,  who,  owing  t«  the  sliort  tini^'  at  iIm  ir 
ili-i|His;!l,  wi'io  uiiatili:  to  report,  anil  your  (Joiuiuittix)  an;  of  o|iinioii  lli  it, 
through  tin-  liliouis  of  the  foi  iner  Comuiittco,  siilHcient  inforiiiaticni  Ims 
biru  aceuuitilatcd  for  tho  jmriHiscs  of  thoir  inquiry. 

"Your  Comniiltii'  liaNc  conliuoil  thi-msi'lvps  to  an  cxaiiilnalioii  i<\  llm 
sialo  of  thi'  law  alTi'rtini;  invil  ac'tions  and  criminal  pro.si'iiitions  for  m  wj- 
|ia|)«'r  lilicl,  anil  to  tin'  rhanj^i'-i  whirh.  In  Mioir  juili,'nii'iii,  slioiihl  In-  m  i<li> 
thf-roin. 

"II  apprar-;  to  youi  Cuiiuuitfi'i'  that  ono  of  the  Mici>t  iniporlaiil  piiiiit, 
of  the  sniijirt  ii-ferreil  to  fheni  is  the  quir-^tion  of  exti  ii^ion  of  privili.:c  ti 
newspaper   reports  of  the  proceeilings  of  publie   inectiniis. 

"  Your  ('oMHiiittee,  after  eareful  cimsiileration,  have  lunie  to  Ihi  nii- 
elusion  that  the  halanre  of  e^'nveniiMieo  requires  that  further  pietiriinii 
.~houIil  lie  rriven  to  sinh   reports. 

"Your  t'oniniitlee  :u  rorilini,'ly  rei'oinuienil  tliat  any  report  pulili-Iiid  in 
any  new.-jiaper  of  the  iirueeixlings  of  a  public  nieetiiis;  should  be  privilr-,.,|, 
if  such  niiH'tini;  \v:ls  lawfully  coiiveinxl  for  a  lawful  purpose,  and  «:i-  "in:, 
to  the  publie.  ami  if  sui'h  rej)ort  was  fair  and  aeeurato,  :uid  piillMi..! 
without  nialiee,  and  i!'  the  publieation  of  the  matter  complained  ni'  \v;i, 
for  tho  public  benolit.  Uut  your  L'oi.imitti'e  are  of  opinion  that  ^lll  h  [jru- 
toction  should  not  be  available  as  a  defonce  in  any  proceedin-;  if  the  pi  liiitiff 
or  pro.-jocutor  can  show  that  the  defendant  has  rufused  to  insert  a  na-"ii- 
abl'i  letter,  or  statimient  of  explanation  or  contradiction  by  or  on  belialf 
of  such  plaintiff  or  prosiiutor. 

"  Y'our  Committee  reci.nunend  that  no  criminal  prosecution  shall  iie  ruin. 
menccil  af^ain.-t  the  prop.ietor,  publisher,  editor,  or  anyone  responsible  for 
the  publication  of  a  newspaper,  for  any  libel  pnblisheil  therein,  uitlmiit 
the  pal  of  the  .Vtlorney-tiener  il  being  first  obtained. 

"Y'our  Comniittee  are  also  of  iqiinion  that  the  name  of  every  ;rr"|iiii  tir 
of  a  newspaper,  or  in  the  ca.se  of  several  [H'rsons  enpaged  a.s  paitncis  ii, 
such  proprietorship,  the  names  of  all  such  persons  should  bo  ri  ;.'i>leriil  at 
tho  ollice  of  the  Registrar  of  Joint  Stock  t'onpanias,  with  full  |iai!iiiil:ir.; 
of  the  addresses  and  occupation  of  all  such  persons,  or  of  any  .  Ii.ui'.'.. 
therein." 

Ill  the  following;  yi.ar  (IHHl)  u  Jiilj  was  accordinfrly  intiiuliR't'ii 
emIiDdyinp;  tlie  recomineiidations  contained  in  the  above  ri'imil:  it 
passed  Inirriedly  throufjli  lioth  Houses,  without  any  adeqiiale  dis- 
cussion ill  either  :  il  received  the  IJoyal  .\ssent  on  .Aufiiist  i1\.\\. 
1881,  and  so  lieiMiiic  the  Newspaper  Liliel  and  l!e;,'istiatinii  .\ct, 
1881,  wliich  is  printed  in  full  in  the  ne.vt  .Vppendi.K,  pp.  hA'i  -!^-\i. 

Barou  roUook  has  described  this  Act  aa  "  a  sort  of  setilement 
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between  tlio  pulilic  on  Uie  one  liaiid  and  newspaper  proprietors  on 
the  other.  On  tht;  one  hand,  proprietorH  of  newspapers  are  to  he 
registered;  and  on  the  other  hand,  tlicy  n  protoclod  l)y  the  Aet 
from  what  the  Lej,'islature  deemed  to  bo  not  necessarily  trivial,  hut 
improper  or  unnecessary  prosecutions  for  libel."  (/•>  paiir  llnhiit, 
Hinlrr  ,(•■  S<m,  (18h:1)  47  J.  P.  Ill ;  ir.  Cox,  V.  C.  16<>.)  We  think, 
however,  the  public  Rot  the  best  of  the  bargain.  The  i)ublic 
obtaineil  a  very  valuable  system  of  registration,  by  which  anyone 
can  ti'id  out  for  a  shilling  who  is  responsible  lo  him  for  any  libel 
tlir.t  h  i  been  printed  in  a  paper.  There  lae  two  defects,  however, 
in  the  sy^••;em  at  present.  One  is  that  when  a  newspaper  changes 
hands,  there  is  no  provision  compelling  the  transferee  to  register 
himself  as  [)roprietor  till  the  following  .July  ;  the  other,  that  where 
a  newspaper  is  publishe^V  by  a  limited  company  the  Act  does  not 
iipply,  and  there  is  no  entry  at  Somerset  House  to  assist  the  person 
libelled.  (Sec  note  to  sections  11  and  IH,  pnut,  pp.  840,  H[±)  On 
the  other  hand,  the  newspaper  proprietors  procured  .some  valuable 
:iiiiendments  of  ihe  criminal  law  in  their  favour,  and  overruled  the 
c.ise  of  /;.  v.  .Sir  Ilnhert  Canhii,  (1H79)  '>  ().  13.  ]).  1  ;  but  they 
sigiiiilly  failed  to  attain  their  chief  object.  The  law  rel.iting  to 
reports  of  public  meetings  remained  practically  unaltered.  It  is 
true  that  by  sect.  "2  of  the  .Vet  such  reports  were  declared  privileged  ; 
but  this  privilege  was  very  cautiously  guarded  by  all  manner  of 
limitations.  Still,  it  was  something  to  have  secured  an  admission 
of  the  principle  that  such  reports  under  proper  restrictions  are 
lirivilege<l ;  it  has  proved  to  be  "  the  thin  end  of  the  wedge."  and 
some  restrictions  have  already  been  removed.  The  section  ran  as 
follows :  '•  Any  report  published  in  any  newspaper  of  the  proceedings 
of  a  public  meethig  shall  be  privileged,  if  such  meeting  was  lawfully 
I'Diivened  for  a  lawiul  purpo.se  and  open  to  the  public,  and  if  such 
report  was  fair  and  accurate,  and  [lublished  without  malice,  and  if 
'lie  I'liblication  of  the  matter  complained  of  was  for  the  public 
benelil;  provided  always  that  the  protection  intended  to  1)8  afforded 
by  this  section  shall  not  be  available  as  a  defence  in  any  proceed- 
ing, if  the  plaintiff  or  prosecutor  can  show  that  the  defendant  had 
refused  to  insert,  in  the  new8pai)er  in  which  the  report  containing 
the  matter  complained  of  appeared,  a  reasonable  letter  or  statement 
of  explanation  or  contradiction  by  or  on  behalf  of  such  plaintiff  or 
prosecutor." 

Hence,  in  order  to  bring  himself  within  the  protection  afforded 
by  this  enactment,  the  defendant  had  to  piuvu 
(i.)  That  the  meeting  was  a  public  meeting, 
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(ij.>  Lawfully  convened 

(iii.)  For  n  lawful  purpoBo, 

(iv.)  And  open  to  the  puhlit- ; 
(V.)  That  the  report  was  fair  and  accurate 

(vi.)  And  puhlished  without  malice, 

(vii.)  And  that  the  publication  of  the  matte    complained  of  wiis 
for  the  public  biueUt ; 

(viii.»  And,  after  proving  all  these  facts,  the  defendant  lost  liis 
privilese,  if  the  plaintiff  or  prosccut  >•  could  show  lliat 
the  defendant  had  refused,  when  ankod,  to  insert  a 
reasonable  letter  of  explanation  or  contradiction. 
It  was  the  seventh  proviso,  that  the  publication  of  the  niattrr 
comi)biin('d  of  must  bo  for  the  public  bont'lit,  which  rendered  this 
provision  practically  nugatory.  It  was  not  enough  for  the  defendant 
to  i)rove  tiiat  the  meeting  was  of  such  a  kind  that  its  proceediiiss 
ought  to  be  reported  ;  the  defendant  had  to  satisfy  the  jury  that  it 
was  for  the  public  l)enefit  that  the  libellous  words  comi)lain(d  of 
should  have  appeared  in  that  report.  If  the  jury  thought  tlmt  tlio 
report  would  have  been  as  beneficial  to  I'.ie  public  without  tlie 
lilndlous  words  as  with  them,  all  privilege  was  lost.  The  Maiirh.si.r 
Coiiri'i-  was  again  to  the  fore.  It  reported  a  speech  made  at  a 
public  election  meeting  held  at  Manchester  in  October,  IHH.",,  in  the 
course  of  which  a  speaker  made  a  most  serious  charge  agaiii-t  a 
Manchester  gentleman  who  was  then  a  candidate,  ii<it  for  any 
division  of  Manchester,  but  for  a  constituency  200  miles  away. 
The  editor,  in  spite  of  the  decision  in  I'lnnll  v.  Soirlcr,  nllowctl  a 
full  report  of  this  speech  to  appear  the  next  morning,  thougli  tlie 
gentlenuvn  libelled  was  not  present  at  the  meeting,  and  had  iiail  no 
notice  of  the  attack  that  was  going  to  be  made  upon  him.  The 
Coiu-l  held,  '  1  December  lltli,  IHHti,  that  the  defendant  could 
claim  no  privilege,  unless  the  jury  found  as  a  fact  tiiat  it  \va>  foi' 
the  public  benefit  that  the  actual  libel  complained  of  slnmld  he 
puldished  broadcast.     (l'anhliiu:tt   v.  N.>«7-;-,  (1886)  3  Times  L.It. 

Tills  decision  gave  great  dissatisfaction  to  the  I'ress  ;  for  it  a;^ain 
asserted  the  principle  that  it  was  absolutely  necessary  for  the » ditor 
to  edit  a  report  of  a  public  meeting  just  as  he  would  a  letter  from  a 
private  correspondent.  It  made  it  clear  that  the  editor  nnisl  not 
rely  on  the  known  accuracy  of  bis  repo)ter ;  he  must  read  tiimngh 
tb(!  report  and  exeicise  bis  discretion  as  before.  Kor  it  ( Icaily  is 
not  for  the  public  i)eiuitit  that  every  word  uttered  at  every  public 
meeting  should  be  printed  and  widely  disseminated.     For  instance, 
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if  anything  seditious,  l)liis[)hemou8  or  oliHuene  he  utttred  there,  thut 
must  l)eomittfil  from  tlio  report.  Siniihirly,  if  any  tiling'  defimmtory 
1)0  said  of  a  private  citizen,  not  a  piililic  man,  the  i  assage  must  be 
toicised  from  tlie  report  before  pnl)ht'ation.  Sp,  too,  if  an  unfair 
attack  he  made  on  ajjuhlic  n:an.  And  the  edi.or  miiHt  (hicide  for 
himself,  before  yoiiig  to  press,  whether  any  such  attack  is  fair  or 
unfair. 

This,  no  doul)t,  imjjoses  on  the  editor  an  arduous  task,  and 
subjects  the  proprietor  of  tlie  paju'r  to  wu-ious  risk.  So  Mr.  Sowler 
and  his  frieiuls  nRaiii  approached  the  Le^'sl'it'ift'-  < '»  February  lOtli, 
18SH,  Sir  Alj,'ernon  Borthwick,  the  Cliairman  of  the  Newspaper 
I'russ  Fund  (later  Lord  Cilenesk),  brought  in  a  JJill  in  the  House 
of  Commons,  which  waa  backed  by  Sir  Albert  IJoliit,  Mr.  Lawson, 
Mr.  Jenniiifis,  Dr.  Cameron,  Mr.  John  Morley,  and  Mr.  K.  Dwyer 
\V.  (iray.  This  liill  was  ve'-y  thoroujjbiy  discussed  in  both  Houses 
of  Parliament,  and  also  in  the  columns  of  the  'J'inns,  and  very 
important  amenduu'nts  and  additions  were  Uiade ;  till  in  the  end  it 
bteaiue  a  J3ill  materially  ditlerent  from  that  introduced  by  its  pro- 
moters ;  still  it  is  a  valuable  and  workable  measure.  In  tlie  form 
in  which  it  ultimately  became  law,  it  will  be  f(Uind  in  the  next 
Appendix  (pp.  Hi\i  Hlo).  It  will,  we  think,  be  convenient  to  set 
out  here  the  Bill  as  originally  introduced  : — 

A    UIM.    I'o    AMICNI)   TlIK    I,A\V   nl"    l.UJKI,. 

Whuroas  it  is  exju-dic'iit  to  ;iiiiirul  tlu'  hiw  ot'  liliol  : 

Bo  it  thorffoiL'  enactfd  l.y  the  (iucji's  most  K.\.  ullint  .M^ijtsly,  by  and 
uitli  tlif  advifo  and  i;oa.s.Mit  of  tin-  I.urdd  .Spiiilual  and  T.iniiural',  and 
<'uijiniiins,  in  tills  pi-i-si-ut  iMiIiMnu-nl  ass.niMo.1,  and  by  tho  antliurity  ut' 
tlie  saiui',  as  follows  : 

1.  In  th.!  construction  of  this  .Vet  the  word  '•  iicwsiKipcr  "  sliall  liavu  tlio 
■  Uii.'  meaning'  as  in  tlio   Xcwsiiaiicr   l,i'l..-l   and    It.'Kistialion   Act,    |SSI. 

■2.  Section  two  of  the  N'oWsikii»t  J.il.cl  and  ltci.-i.,tratioa  Art.  ISSl,  i^ 
III  i-cby  fcpraled. 

;■.  .V  fan  and  acciirato  report  publi-lied  in  any  newspaper  of  proeeinl- 
in-s  of  and  in  any  Court  ex.'reisin;,'  diei^  authority  shall  bo  absolutely 
privilegod. 

J.  A  fair  .ind  accurate  report  [ii  .isIuhI  iu  any  newsi)aper  of  tho  pro- 
ceilings  of  a  public  meeting,  or  of  any  lumding  of  a  vestry,  town  council, 
school  lioaiil,  board  of  guardians,  board  or  local  authi.ritv  forme.1  or  cou- 
slituti^tl  under  the  provisions  of  the  Public  Itealth  Act,  1.S75,  or  of  any  Act 
amending  tho  same,  or  of  any  commitlep  appointed  by  any  of  the  above- 
luuntioned  bodies,  or  of  any  meeting  of  any  commisJioaers  authorised  to 
act  by  letters  patent.  Art-  of  Parliament,  warrant  undor  the  iloval  Sign 
Alanual,  or  other  lawful  warrant  or  authority,  seb-ct  commit t^'es  of  eithor 
liouso  of  Parliament,  justices  of  the  peace  iu  nuarter  sessions  assembled 
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for  a.lmi..i..|,ut;v.  or  .U-lilKTutivo  i.ur,.«»«.,  or  of  any  other  duly  and  Icku  ly 

.on.tltut..a  IhmIv  .,f  l."--""--  '"^•"'«  "'  "  l'"''*'-'  ""''""■"■'  "!"'  *'"  ''  ; 
purposee,  and  tiio  publicaUon  by  any  nowspapor  ot  any  i.otico  or  rip..,t 
r.urU  for  tl...  inlo.,uatiou  of  the  iml.lio  by  or  by  ord.r  A  a.iy  (i..y..rmn.  ,.t 
oilio  or  dopaitiuout,  ollir.r  of  xtute,  oommissiouor  of  police  or  chift  ..,,• 
..tabb',  or  bv  iii.y  "f  thn  bo.ll...  or  authuritb*  h.T,  ubaoro  nuntm..,.!,  ., 
.,f  u..y  olb.r  n.utt.r  of  public  intcr-st  whi.  h  i*  a  1  ur  subject  of  ncwsiM|„  r 
,v|,ort,  sl.:.U  b,.  privibv.Hl,  unb^s  it  «hall  bu  proved  by  Ibc  pla.utitt  ur  i„„. 
s,.e,.tor,  u.  tl.r  cxse  inav  be,  that  H.wh  report  or  publieutiuu  was  p..bh-l,.. 
or  niado  with  uetuul  .nalice.  1'rovi.le.l  alwayn,  that  the  proteetiou  lut.  n,W 
to  bo  un-...-.b  a  by  tliis  s.rli..ii  .-hall  not  be  availablo  as  a  det.mce  m  ;,ny 
proceedin;,'.  if  the  pbuntill  or  pr..s„utor  <iUi  show  that  tho  dolendant  lus 
been  rciue.it.Hl  bv  m.c!>  plaintil!  o.  prosecut-.r,  or  by  some  other  person  .«:!  in,- 
oi,  hiH  behalf  or  bv  \»s  authority,  to  insert  in  the  nownpap.-t  in  w  url,  tl„ 
report  or  other  publication  complain...l  of  appearo.1  a  reasonable  l.atci  ..r 
statement  bv  wav  of  conlra.lietion  or  explanation  iJ'  such  report  or  .4 h,>r 
publieatio.„"ana'has  refused  or  nef,'leca«l  t..  insert  the  same:  l..u,.l,3,i 
further,  that  nothing  in  this  section  cout.iin.Ml  ghall  b.-  dt-^nio-l  ur  con-tni,.l 
to  limit  or  abriJs;e  any  privilege  now  by  law  existing. 

,",  Jn  an  action  f..r  a  lib.l  coutain.4  in  any  new.spaper  it  .shall  \n-  l.,«liil 
for  tho  .h-tendaut  to  raise  by  his  defence  a  plea  under  the  3>H;ond  -elio,, 
of  tho  Act  of  the  session  of  tho  six  and  .-eventh  years  ol  the  reign  n|  mi- 
„res..nt  Maje.-tv,  chapter  ninety-six,  intitnl.sl  "An  Act  to  amend  lae  Law 
rospecting  Defamatory  Wor.ls  and  Lilx-l,"  v  it  bout  making  any  paMuent  ii.lu 
Court,  and  where  snch  a  plea  has  Ik-cu  raised  (eith.r  with  ur  w.thuut  ,.u). 
munt  into  Court),  if  it  shall  appear  at  the  trial  that  su.h  UIhI  was  ,.ul,h-h..l 
without  actual  laali,-.'  and  without  gru.s  negligence,  and  that  tho  ,1.  l.„.  :.,.(. 
has  insert..!  an  apolugy,  as  by  the  .said  Act  (.rovidoil,  the  pla.nt.ll  .^l.nl 
not  be  entitle.1  to  recover  any  damagns  except  such  special  damage-  i,- Ik 
ean  prove  that  he  has  sustain.d  by  thc<  pubUeatiun  of  such  libel. 

Section  tw.>  of  the  Act  .*f  the  ses,-iun  of  tho  eighth  ;uid  ninth  vc:,!-  M  tl..' 
reign  of  her  present  Majc-sty,  chai.ter  .seventy-live,   iutitule.l  -  A„   A.  I  1 . 

anu.nd  an  Act  pa>.,ed   in  the  Session  of   I'atliament    hebl  m  ll...  -.Mh  1 

seventli   veais  of  the   r.ign  uf  her   present    Majesty,   intitule.l  -Am   .\.  I  1  • 
amend    the    Laws    respeetin-    DMamatury    Wunls    and     Lil>-I,'       i-    li'iv'.} 

(i.  At  tie.  trial  ul  an  aeti..n  lur  a  UImI  e..nlalii.Hl  in  any  ii..w-|...i..  r,  tl.-. 
d..|endaiit  shall  be  at  liberty  to  give  in  e\idence,  in  iniliiJ,atiun  ol  .1  .ii....;.-, 
tli.it  thu  l.b.intilf  ha^  already  nruvere.l  (ur  has  brought  a.'.ti.ms  fu.  )  .1  ..i.:i-.H 
ur  has  rec.ave.1  or  agn^isl  to  receive  euni|.ensation  in  resp.rt  of  a  l;!..-!  ..r 
libels  to  tlu  same  purport  or  elTeel  astjie  libel  fur  wliieh  siol,  a.  ti..u  ha-  I'.-.n 

brought.  , 

.  T.  In  any  actiun  fur  libul,  if  tie-  dufund.mt  can  shuw  by  ulli.l.iMl  -r  "Hi.r 
evidence  to  tli-'  .satisfaction  ..[  a  judge  of  the  division  of  the  lli.li  ('..nit 
of  Justi.;e  in  which  such  ;i.tion  is  brought,  that  the  plaintitl  l.a-  1..M1 
iuljudicated  bankrupt,  or  has  no  visible  mean.s  of  paying  the  co-!s  „f  tho 
d.-.fendant  sV.uuld  n-t  a  verdict  be  f.mnd  fur  the  plaintiff,  the  judL-'.  unte< 
just  cau.-.-  to  the  .untrarv  be  ,.h..wn,  shall  mak.-  an  order  that  lli.  l.l:iii|t"' 
shall,  within  a  tim,'  tli.'rein  nentiun..!.  give  full  security  f,.r  tl.-  .luteii- 
daufs  COSU  to  the  Batisfa*;lion  of  one  of  the  mastt'rs  of  such  •  ...urt,  afljl 
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titttt  uutil  «uoh  iiecurity  bo  givuii  ull   pruvueilinga  in  tin;  iutinii 
nUyt'J. 

M.  No  porxoii  hIiuII  111'  rounil  guilty  ii|ion  tlm  triul  .  t"   i  .y  inclii 
iiir>irniation  for  the  puhlimitioii  uf  a  lilicl   unhuM  it  l>o  provol 
iiijitivo  eviUi-Tico  on  lielialt'  of  thn  imi-M^i  utioii  that  such  imtsoii  was 
privy    to    till'    puMii'atidii    iif    thi>    libul    lOiaijjul    in    mich    imliit 
inrui'iiiation. 

S).  Kviij    person  fiiargiitl   with  tin.  offeiin-  nf  lili.I   Iiofurt-  any 
criminal  jurisiiirtiun,  anil  th)>  hu^buntl  i>r  uil'o  iit'  tin-  pi^rsiin  mo 
hliall   bt)  conipt-U'iit,   bnt   nut  r'umpnllalilu,   wilniwtiios  on  every   hi! 
rvury  slagi'  of  such  ihargo. 

to.  This  Act  .shall  not  apply  to  Scotlaml. 

II.  This  Act  may  Im<  ril.nl  as  "  Tho  Law  of  Lib.'l  Amimilmiiit  .A< 


"hall  be 

tnirnt  or 
by  aBir- 
party  or 
iiirnl    or 

Ciiiirt  of 
iJiargud, 
ai'ing  ub 


i,  1S88." 
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I{  tliis  Bill  Iw  comimreil  with  thn  Act  {i>i>hI,  p.  HIM),  it  will  be 
sfeii  at  once  timt  tiiree  daii.so.s  coiitainwl  in  it  never  hecmnt!  luw. 

ChmsK  r>  WHS  thrown  out  on  tiie  third  readiii;,'  in  Iht-  Ifouso  of 
C'.inmons,  anil  ^jord  Campbell's  Act  thus  reiiiuins  law.  It  could 
liiinlly  be  suppos  l  that  the  House  would  consent  in  any  case  to 
liiriit  the  dainat,'es  which  a  jury  mi;,'ht  award  to  such  special  damage 
as  the  plaintitr  could  prove.  It  is  very  difficult  to  prove  special 
ilaiuagc,  even  where  it  is  clear  that  the  plaintitra  reputation  has 
been  serioiialy  impaired.  A  married  woman,  as  a  rule,  cannot  sulTer 
any  si)ecial  damage,  unless  she  is  employed  in  some  situation.  A 
■,'entlenian  of  independent  means  can  very  rarely  sustain  any  special 
damage  i:i  the  legal  meaning  of  that  term.  Hence  the  clause  was 
rightly  rejected. 

Clause  7,  enal)ling  the  defendant  in  certain  cases  to  obtain 
security  for  costs  from  a  plaiiitiiT,  was  thrown  out  in  Committee ; 
it  introduced  a  new  and  dangerous  i)recedent :  and  the  necessity  of 
the  ca.se  was  already  met  by  section  10  of  tiie  County  Courts  Act 
of  1H(>7,  which  has  now  been  re-enacted  by  section  (id  of  the  County 
Courts  .\ct  of  1888. 

Clause  8  passed  the  Houseof  Commons,  after  considerable  amend- 
ment, and  reached  the  House  of  Lords  in  the  following  form  :  "  No 
pfMson  shall  be  found  guilty  upon  the  trial  of  any  indictment  or 
information  for  the  publication  of  a  libel,  if  it  be  proved  on  behalf 
of  the  defence  that  such  person  was  not  party  or  privy  to  the 
publication  of  the  libel  charged  in  such  indictment  or  information, 
and  that  the  said  publication  did  not  arise  from  want  of  due  care  or 
aution  on  his  part."  In  Committee  in  the  House  of  Lords  this 
clause  was  withdrawn  by  Lord  Monkswell,  who  had  charge  of  the 
13ill,  in  deference  to  the  late  Lord  Coleridge,  who  pointed  out  that 
the  sect-Du,  as  amended,  closely  resembled  section?  of  Lord  Camp- 
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UU'b  Act,  and  that  it  wuh  undeoiraliie  to  liave  two  proviriiontt  to  the 
saiuo  t'tTt'it  I'xpiissfd  in  ililTerent  \voi(1h  in  two diffei tnt  statutes. 

On  the  oilier  hand,  the  Act  contains  tlireo  hections  wliii'h  «,  re 
nut  in  iheori^'inal  ]!ill. 

The  present  section  f).  which  uIIowh  actions  apiinst  ilitTcrent 
(ItifendantH  fur  th<>  sanio  lihel  to  lie  consohduti'il,  was  insi  rted  in  the 
House  of  ("ninions.  There  Inul  recently  l>eeii  two  cases  in  whidi 
an  error  made  Ity  one  newBpaiMT  was  copied  into  many  othnrs,  unij 
the  plaintiff  sued  each  i)aper  separately  and  recovereil  lnrt,'e  auiinniln  • 
thus  making  a  iivinf,'  out  of  llie  injury  to  his  reputation.  (See 
Tucker  v.  lAtunoii,  (188(i)  2  Times  L.  11.  r.'j;j ;  and  Collnhir  v.  /•(/,., 
(188fi)  ',6  L.  T.  1-21  :  :)  Times  ],.  !!.  I -it;.)  in  the  latter  case.  ll,e 
Court  held  that  as  the  puhlicatjns  were  distinct,  auii  the  lialiilities 
of  the  various  defendants  different,  the  actions  could  nut  he 
consolidated.  (See  anlf,  p.  ('>1!».»  Hence  the  necessity  fur  tiiis 
section. 

Section  7  deals  with  prosecutions  foiohsceneliliels.  It  di>|p(ii~,n 
with  the  necessity  for  setting  out  the  obscene  piss!i>,'es  i;ih,iiim 
in  the  indictment.  This  section  was  introduced  and  cnniod  hv 
Mr.  Samuel  Smith  on  the  third  reading  of  the  Bill  in  the  llmise  of 
Commons.  It  overrules  the  decicioii  in  liiii<ll,iii<ili  nml  Uc^.niiy. 
Tin'  (.>(/-■,•((,  (1878)  3  g.  15.  I).  (;()7  ;  iH  L.  J.  M.C.  5  :  2C>  \V.  ll.  110: 
88  L.  T.  118  ;  14  Cox,  C.  C.  (58.  It  is  unfortunate  that  this  heiu ruiul 
provision  was  not  extended  so  as  to  apply  to  blasphemous  us  well  us 
to  obscene  libels. 

Section  8,  which  substitutes  the  order  oi  ■,  judge  at  chiimhi  rs  for 
the.//<i^  of  the  I'ublic  I'rosecutor  required  by  section  ;l  of  the  Act  of 
1881,  was  introduced  in  the  House  o{  Lords  liy  the  hile  Lord 
Coleridj^e,  I-.C.J.  It  is  found  in  practice  more  <lillicull  to  ohtuiii 
an  order  from  a  judge  at  chambers  under  this  section  tli.ui  it  was  in 
former  days  to  obtain  the  'iat  of  the  I'ublic  I'rosecutor;  a  rtsuh 
which  Lord  Coleridge  probably  contemplated.  There  is,  however, 
one  curious  result  from  this  provision.  If  criminal  procicih'ii^s  he 
taken  for  a  liliel  contained  in  a  newspaper,  the  case  must  now  lie 
gone  into. /■«/(*/•  times— once,  by  the  judge  at  chambers  ;  next,  hefore 
the  magistrate,  where  evidence  on  both  sides  will  ]>rohably  he  taken 
(.see  sections  4  and  ()  of  the  Act  of  1881);  then  before  the  t,'raiul 
jury;  and,  lastly,  in  open  Court,  before  the  petty  jury.  WoM  a 
not  have  been  simpler  and  better  to  have  abolished  the  remedy  by 
indictiueiii  ullogeliier,  leaving  the  person  defamed  his  civil  icineds 
only,  except  in  those  cases  where  the  libel  is  of  so  .-eii'iis  a 
character  as  to  call  for  a  criminal  iufonuation ".' 


r.Tnrr.fi  /.v  yKjrsr.irER.o,  etc.  n, 

The  nm.  «H  wo  Imv.,  nln-n.ly  Ha.M.  wa.  .■arf.f„||j  an,l  tlioroufihly 
d.8cu«8e,l  m  l.„tl.  Houses.     One  of  th.    ..arliest  a,ne„.ln,ents  made 
111  the  tommoriH  was  the  omiKsioi,  „f   ih„  wor.l  '•  ahsohiiely  -  in 
.rcti..n  ».    HeiwrtH  .,f  ju.licial  proct-edinKH  are  r-rivileRe.!  at  ooinmon 
law  :  hut  such  pnvih-,,  is  doHtiovrd  hy  proof  of  actual  mnlit-,.      If 
for  instance,  ont.  of  the  parties  to  the  action  or  his  solicitor  sent 
such    reiM,rt   to  th..   papers,  the   parly    or   his   solicitor  (m7  the 
n.«Hpap..r.  would  ho  liahlo  t.,  pay  ,laiua«o.,  if  the  jury  thouRht  tiiis 
was  (h.ne  maliciously.     (.V.'om  v.  .SV„«/m,.»,  (187!».'5  Kx  j,   yj  )    .So 
aKnin.  if  a  newspaper  puhlishcl  every  day  duriuR  an  nlpcti'o'n'  a  fair 
an.l  Mccurat...  r,.i.ort  of  a  trial  that  had  taken  place,  s;iv  ten  vrars 
aR...  in  which  one  of  the  candi.hUes  cut  a  disgraceful  li«ure  here 
t.H>.  It  woul.l  be  open  to  the  jury  to  find  malice,  and  in  that  case  the 
proprietor  would  have  t..  pay  dania^es.     I!„t  it  ig  very  seldom  that 
the  proprietor  or  editor  of  any  newspa,.er  acts  maliciou'slv,  un.l  when 
he  does   It  IS  ri.ht  that  lie  should  pay  damages  to  the  pm-son  whom 
he  has  .lefained.     Hence  there  was  no  sullicient  reason  for  creatine 
uiy  ahsolule  privilege.     Jiut  the  hattle  rased  chiellv  over  se.tion  4 
which  relat(  s  to  reports  of  pul.lic  meetings. 

In  the  House  of  Commons  some  of  the"safeKuards  formerly  pro- 
v.d.d  l.y  the  Act  of  iH.si  were  again  inserted  in  this  clause  r„ 
that  the  meeting  must  l-e  '•  lawfully  convened  and  held  for  a  lawful 
purpose        ll„w  the  e.litor  reading  the  rq-ort  of  a  meeting  is  to 
know  who  convened  it  and  whetiier  they  convened  it  lawfully  we  do 
n"t  Know!     .Vga.n.  the  (  ommittee  of  the  Commons  a<lded  a  proviso 
tlmt  nothing  in  the  section  sliouhl  "  protect  the  puidication  of  any 
imitter  not  of  puhli.  interest  and  the  puhlication  of  which  is  not 
'!•  the  puhhc  henetit,"  thus  restoring  the  law  as  laid  down  in  the 
cases  of  y,,,..,//  V.  ,S„„/,..  a.ul   /'.ndlnns,  y.  ,s,.,/,,.  ,iled  al.ove. 
Hut  -he  Lords  ahridu'ed  the  proviso,  omitting  the  words  ■•lawfully 
■nvened."  and  introduced  a  new  phrase  into  the  law  of  lihel,  '•  any 
matter  of  puhlic  concern.-  instead  of  the  time-honoured  phrase   '•  a 
nuitter  of  pul.lic  interest."    When  the  Bill  returned  to  the  Commons, 
Mr.  Kelly  succeeded  in  adding  the  words,  "  and  the  puhlication  of 
^inch  is  not  for  the  puhlic  benelit,"  after  the  words  "of  puhlic 
<''>>'cein.  ■     A  point  of  law  has  heen  raised  as  to  the  exact  meanin- 
o' this  proviso  :  some  lawyers  contending  that  the  "  and  "  must  be 
iHkeu  to  mean  •'  or."     lU.t  the  section  as  it  stands  is  dear  and 
snisihle.  an.l  afTords  a  satisfactory  so|ulfn„  of  thfi  ditV.culty  which 
H  was  trained  to  meet.     It  is  unquestionably  an  extension  of  the 
pr.vi  eges   at  orded    hy   the    former   Act.     It"  removes  the  doubts 
attendant  on  the  phrase  "a  public  meeting  and  open  to  the  public ;  " 
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it  embraces  the  publication  of  police  notices  and  other  oflkidl 
announcemenis;  but  it  still  lenves  it  the  duty  of  the  editor  to  edit 
all  reports  of  public  meetings  and  excise  all  matter  that  is  "  not 
of  public  concern  and  the  publication  of  which  is  not  for  the  pnlilic 
benefit."  And  he  must  remember  that  while  there  are  many  mutters 
which  concern  the  public  in  which  they  take  no  interest,  they  take 
great  interest  in  many  other  matters  with  which  they  have  no 
concern. 

On  the  third  reading  of  the  Bill  in  the  House  of  Lords,  tlie 
Marquis  of  Waterford   proposed    and    carried    a  provision  wiiidi 
might  have  been  of  great  practical  importance,  providing  that  the 
man  who  utters  defamatory  words  at  a  public  meeting  which  arc 
consequently  reported  in  a  newspaper,  shall  be  held  answerable  for 
their  publication  in  the  paper,  just  as  though  he  had  directed  tiie 
reporter  so  to  print  and  publish  them.    The  clause  as  introduced  l,y 
the  noble  Marquis  was  as  follows:  "Where  any  person  makes  a 
speech  to  a  meeting,  and  a  report  containing  libellous  words,  pur- 
porting to  be  a  report  of  such  speech,  is  published  in  anv  news- 
paper,  then  on  proof  that  the  words  so  published,  or  words'of  like 
import,  were  uttered  by  the  person  making  such  speech,  that  person 
shall,  in  the  event  of  any  civil  proceedings  being  instituted  aRainst 
him  for  libel  in  respect  of  such  words,  be  deemed  for  the  pariwses 
of   such    proceedings    to  have  himself  written  and  published  the 
libellous  words  attributed  to  him  in  such  report,  or  words  of  like 
import.     The  report  so  published  shall  be  primr,  /an,'  evidence  of 
the  words  therein  attributed  to  the  speaker  having  been  spoken,  but 
it  shall  be  competent  to  him  to  prove  any  inaccuracy  in  the  report 
of  any  matter  explaining  the  words  attributed  to  him.     Sucli  pro- 
ceedings, if  taken,  shall  l)e  in  substitution  for,  and  not  in  a.l.lilion 
to,    any    proceedings,    whether    civil    or   criminal,    that   m^iv  he 
instituted  against  him."    The  Marquis  of  Salisbury  moved  to  insert 
the  following  proviso  :  "  Provided  also,  that  no  proceedii!-  inidcr 
tlie  section  shall  be  taken  more  than  two  months  after  tin;  wonis 
were  uttered,"  which  was  agreed  to ;  and  Lord  Monkswell  then  nmve.l 
the  following  addition  :  "  Provided  also  that  the  speaker  shall  he 
entitled  to  any  defence  of  i)rivilege  arising  from  the  occasion  on  wliich 
the  words  were  spoken  which  he  would  have  had  in  case  the  spoken 
words  had  been  of  themselves  actionable,"  which  was  also  carried. 
I5ut  in  the  end  the  House  of  Commons  (which  contains  so  nmnv 
speakers    whose    words    are    always    reported)  reje  ■  .1  ilie  wlwlo. 
section.     It  was  no  doubt  intended  as  a  corollary  to  section  1,  wliich 
renders  the  newspaper  report  privileged  in  certain  circunistaneti^. 


LIJiKLS    f.V  XEirsPArKPS,    ETG. 


823 


It  is  right  that  the  speaker  who  first  utters  the  words  complained  of 
should  be  held  responsible  for  all  damages  which  iir(!  the  natural 
and  probable  conBequenccs  of  his  act :  hut  we  think  the  section 
should  have  been  limited  to  cases  where  the  speaker  either  knew  or 
ought  to  have  known  that  reiwrters  were  present,  and  would  take 
down  his  words. 

Four  clauses  of  the  Bill  passed  through  both  Houses  without  any 
amendment— the  two  formal  sections  1  and  2,  and  sections  (J  and  9, 
which  are  both  of  obvious  value.     Section  !»  allows  the  defendant 
and  his  wife  to  give  evidence  in  prosecutions  for  libel.     Section  (5 
enables  the  defendant  to  prove  at  the  trial  of  a  civil  action  that  the 
plaintiff  has  already  recovered  damages  or  brought  actions  for  sub- 
stantially the  same  libel— a  fact  which  always  tends  to  mitigate  the 
damages.     Under  the  law  as  it  previously  existed,  the  defendant 
could  ci  OSS-examine  the  plaintiff  if  he  went  into  the  box  about  other 
actions ;  but  he  was  bound  by  plaintifl-s  answer,  and  could  not  call 
any  evidence  to  contradict  it,  as  such  evidence  would  have  been 
irrelevant  to  any  issue  in  the  case.     For  (ho  same  reason  inter- 
rogatories as  to  such  other  actions  were  disallowed  in  Tiu-k.r 
I.ans«ii,  (188f))  2  Times  L.  15.  oiia.     l!ut  that  decision  is  now 
longer  law,  so  far   as   newspapers   are   concerned.     It 
opinion,   a   great  pity  that  the  benelicial  provisions  of  section  fi 
should  be  limited  to  libels  contained  in  a  newspaper.     Precisely  the 
same  considerations  apply  to  booksellers  and  circulatin;,'  lil)raries, 
and  they  ought  to  be  protected  in  the  same  way.     Instances  have 
occurred  in  which  a  plaintiff  has  recovered  heavy  damagts,  first  from 
the  publishers  of  a  hook,   then  from  Messrs.  Mudie  and  Messrs. 
Smith  &  Son,  and  has  then  proceeded  to  attack  various  small  hook- 
sellers  up  and  down  the  country,  who  had  sold  some  two  or  three 
copies  in  the  ordinary  way  of  their   business   without   the   least 
suspicion  that  the  book  contained  a  word  libelling  any  one.   We 
should  like  to  see  the  words  "  contained  in  a  newspaper  "  struck 
out  of  this  section ;  so  that,  like  sections  o  and  1»,  it  uii','ht  apply  to 
all  libels. 

But,  in  spite  of  the  trifling  detects  which  wo  have  thus  ventured 
to  iwint  out,  there  is  no  doubt  that  the  Law  of  Libel  Amendment 
Act,  1888,  is  a  useful  and  practical  measure,  for  which  its  framer, 
the  late  Lord  Glenesk,  earned  the  thanks  of  all  journalists. 
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mi.  FOX'S   LIHEL   ACT.' 

32  Gko.  III.  <;.  CO. 

An  Art  to  rrmorr    Doubts    nsjurtiiuj    ll„-    FiimtionH    of   JiirirH    in 

/■'""■•"•"' '^'''"■'-  ■-.v.,,.179'2] 

AViiKUKAs  doubts  have  arisen  wlietl.er  on  the  tri.  1  of  an  indict- 

■"ontor  information  for  the  making  or  publishing  any  libel,  where 

an  issue  or  issues  are  joined  between  the  king  and  the  defendant  ov 

defendants,  on  the  plea  of  not  guilty  pleaded,  it  be  competent  to  the 

jnry  empanelled  to  try  the  same  to  give  their  verdict  upon  the  whole 

•imtter  ni  issue  :  15c  it  tiierefoio  declared  and  en.acte.l  l.v  the  King's 

most  excellent  Majesty.  J,y  and  with  the  advice  and  consent  of  the 

5  C  '^p'',^V''  "r'^  J"<^l'"-"t">-y  of  the  common  law."     IVr  Brett,  L.J.. 
J  t.  P.  U.  at  p.  839  ;    see  ante,  p.  617. 
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lordfl  spiritual  and  toinporal,  and  commons,  in  this  present  Pailia- 
ment  asseiiihled,  and  by  the  authority  of  the  same,  that  on  every 
such  trial  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict 
of  guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such 
indictment  or  information,  and  shall  not  be  required  or  directed  hy 
the  Court  or  judge  before  whom  such  indictment  or  infonnation 
shall  be  tried  to  find  the  defendant  or  defendants  guilty  merely  on 
the  proof  of  the  publication  by  such  defendant  or  defendants  of  the 
paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in 
such  indictment  or  information. 

2.  Provided  always,  that  on  every  such  trial  the  Court  or  judge 
before  whom  such  indictment  or  information  shall  be  tried  sliail, 
according  to  their  or  his  direction,  give  their  or  his  opinion  and 
directions  to  the  jury  on  the  matter  in  issue  between  the  King  am!  the 
defendant  or  defendants,  in  like  manner  as  in  other  criminal  cases. 

3.  Provided  also,  that  nothing  herein  contained  shall  extend  or  he 
construed  to  extend  to  prevent  the  jury  from  finding  a  gj.iAiai 
verdict,  in  their  discretion,  as  in  other  criminal  cases. 

4.  Provided  also,  that  in  case  the  jury  shall  find  the  defendant  or 
defendants  guilty  it  shall  and  may  be  lawful  for  the  said  defendunt 
or  defendants  to  move  in  arrest  of  judgment,  on  such  ground  and  in 
such  manner  as  by  law  he  or  they  might  have  done  before  the 
passing  of  this  Act,  anything  herein  contained  to  the  ((.iitrary 
notwithstanding. 

Sw  ante,  pji.  110,  617,  733. 


3  \-   i  Vict.  c.  !t. 

All  Ait  ti>  iiiv    siimmani    Viotivtioii    t«    l>,rs,„ix    iinphm.il  in  thr 
I'lililiraliiin  ,,/  Parliami'iitarii  I'dprrs.  [14th  -l/inV.  IS  10.1 

Wii-KKAs  it  is  essential  to  the  due  and  effectual  exercise  ami 
discharge  of  the  functions  and  duties  of  Parlininont,  and  I.,  tiie 
promotion  of  wise  legislation,  that  no  obstructions  or  impediments 
sliDuld  exist  to  the  publication  of  such  of  the  reports,  papers,  votes, 
or  proceedings  of  either  House  of  Parliament  as  such  Honse  of 
Parliament  may  deem  fit  or  necessary  to  1»q  published:  .Vnd 
wliereas  objections  or  impediments  to  such  publication  have 
arisen,  and  hereiifler  may  arise,  by  means  of  civil  or  criiiiinal 
proceedings  being  taken  against  persons  employed  by  or  acting 
under  the  authority  of  the  Houses  of  Parliament,'  or  one  of  them, 


PAniTAMKNTAnr  PAPKHK.  827 

in  thf  publication  of  such  reports,  papers,  votes,  or  procoedings  ;  by 
reason  and  for  remedy  whereof  it  is  expedient  tliat  more  speedy 
protection  should  be   afforded    to    ail    persons  acting    under    the 
authority  aforesaid,  and  that  all  such  civil  or  criminal"  proceedings 
should   be  summarily  put  an  end  to  and  determined  in  manner 
herem-after  mentioned  :    Be  it  therefore  enacted  by  the  (Queen's 
most  excellent  Majesty,  i)y  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  I'arlia- 
iiient  assembled,  and  by  the  authority  of  the  same,  that  it  shall  and 
may  be  lawful  for  any  person  or  persons  who  now  is  or  are,  or  here- 
iifter  shall  be,  a  defendant  or  defendants  in  any  civil  or  criminal 
proceeding  commenced  or  prosecuted  in  any  manner  soever,  for  or 
..n  account  or  in  respect  of  the   publication   of  any  such   report, 
paper,  votes,  or  proceedings  by  such  person  or  persons,  or  by  his,' 
her,  or  their  servant  or  servants,  by  or  under  the  authority  of  either 
House  of  Parliament,  to  bring  before  the  Court  in  which  such  pro- 
ceeding shall  have  been  or  shall  be  so  connnenced  or  prosecuted,  or 
before  any   judge  of  tlie  same  (if  one  of  the  superior  Courts'  at 
\\estnunster),  first  giving  twenty-four  hours  notice  of  his  intention 
so  to  do  to  the  prosecutor  or  plaintiff  in  such  proceeding,  a  certilicato 
under  the  hand  of  the  Lord  Jligh  Chancellor  of  Greatllrilain.orthe 
Lor.l  Keeper  of  the  Great  Seal,  or  of  the  Speaker  of  the  House  of 
Lonls,  for  the  time  being,  or  of  the  Clerk  of  the  Parliaments,  or  of 
the  Speaker  of  the  House  of  Commons,  or  of  the  Clerk  of  the  same 
House,  stating  that  the  reiwrt,  paper,  votes,  or  proceedings,  as  the 
case  may  lie,  in  respect  whereof  such  civil  or  criminal  proceeding 
shall  have  been  commenced  or  prosecuted,  was  published  by  such 
person  or  persons,  or  by  his,  her.  or  their  servant  or  servants  by 
order  or  under  the  authority  of  the  House  of  Lords  or  of  the  Ho'use 
of  Commons,  as  the  ease  may  be,  together  with  an  aflidavit  verifvin-' 
Mich  certificate ;  and  such  Court  or  jud-e  shall  thereupon  iiume" 
diately  stay  such  civil  or  criminal  proceeding,  and  the  same,  and 
every  writ  or  process  issued  therein,  shall  be  and  shall  i)e  deemed 
and  taken  to  be  finally  put  an  end  to,  determined,  and  superseded 
hy  vntue  of  this  Act. 

2.  And  be  it  enacted,  that  in  case  of  any  civil  or  criniiual  pio- 
ceedmg  hereafter  to  be  commenced  or  prosecuted  for  or  on  acc.unt 
or  m  respect  of  the  publication  of  any  copy  of  such  report,  paper 
vt.ies,or  proceedings,  it  shall  bo  lawful  for  the  defendant  or  d.^fon- 
dauts  at  any  stage  of  the  proceedings  t>-  lay  before  the  Court  or 
Jiulp  such  report,  paper,  votes,  or  proceedings,  and  such  copy, 
^Mth  an  afljdavit  verifying  such  report,  paper,  votes,  or  proceedings. 
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and  the  correctiieHH  of  such  copy,  and  the  Court  or  judRe  Rhall 
immediately  stay  Huch  civil  or  criminal  proceeding,  and  the  same 
and  every  writ  or  process  issued  therein,  shall  be  and  shall  be 
deemed  and  taken  to  he  finally  put  an  end  to,  determined  and 
superseded  by  virtue  of  this  Act. 

.'{.And  be  it  enacted,  that  it  shall  be  lawful  in  any  civil  or 
criminal  proceeding  to  he  commenced  or  prosecuted  for  printinc 
any  extract  from  or  abstract  of  such  report,  paper,  vot.s,  or 
proceedings,  to  give  in  evidence  under  the  general  issue  such 
report,  paper,  votes,  or  proceedings,  and  to  show  that  siicli  extract 
or  abstract  was  pul)lishe<l  h„i,d  fid,;  and  without  malice;  and  if 
such  shall  be  tlie  opinion  of  the  jury,  a  verdict  of  not  guilty  shall 
be  entered  for  the  defendant  or  defendants. 

1.  Provided  always,  and  it  is  hereby  expressly  declared  and 
enacted,  that  nothing  herein  contained  shall  be  deemed  or  taken 
or  held  or  construed,  directly  or  indirectly,  by  implication  or 
otherwise,  to  affect  the  privileges  of  Parliament  in  nnv  manner 
whatsoever. 


All      Art      I, 
Lihrl. 


Umi)  CAMPBELL'S   LIBEL    ACT. 
(i  &  7  Vict.  c.  !)(». 

iimritil    thr    Lair    niip,cliii<,    Jhfaiiiaturi/    I('..n/.<    „,„/ 


[•lilli  Aii:iii>it,  18j;).l 
In  any  action  for  defamation  it  shall  be  lawful  for  the  defeiulaiu 
(after  notice  in  writing  of  his  intenti(m  so  to  do,  dulv  given  to  thf 
plaintiff  at  the  time  of  filing  or  delivering  the  plea  in  sucli  action)  to 
giv(.  Ill  cvi.lence,  in  mitigation  of  damages,  that  he  made  or  offered 
an  aiiology  to  the  plaintiff  for  such  defamation  before  the  c.Hnnience- 
meiitof  the  action,  or  as  soon  afterwards  as  he  had  an  opportunity 
of  .loing  HO,  ill  case  the  action  shall  have  been  commence,!  before 
there  was  an  opportunity  of  making  or  offering  such  apoloj,'y. 
v'*oo  antr,  pp.  401,  (HI,  780. 

■-'.  In  an  action  for  a  libel  contained  in  anv  public  newspaper  or 
other  jienodical  publication  it  shall  be  competent  to  the  def.M.dant  to 
plead  tliat  such  libel  was  inserted  in  such  newspaper  or  other 
periodical  publication  without  actual  malice,  and  withn:;!  ,.•.•.■.;. 
negligence,  and  that  l»efore  the  commencement  of  the  action,  or  at 
the  earliest  opportunity  afterwards,  he  inserted  in  such  newsi.aperor 
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other  periodical  publication  a  full  apology  for  the  said  libel,  or,  if  the 
newspaper  or  periodical  publication  in  which  the  said  libel  ajjpeared 
should  be  ordinarily  published  at  intervals  exceeding  one  week,  had 
offered  to  publish  the  said  apology  in  any  newspaper  or  periodical 
publication  to  be  selected  by  the  plaintiff  in  such  action,  mul  that 
iiirn  xuch  dffi'iulaut  xhall,  njutii  tiliiiij  mikIi  jiha,  lir  at  liliiiii/  to  pai/ 
into  Cmnt  <i  mim  of  numeii  hif  iraii  of  nmitnh  for  the  iiijnni  Hiixtnimd 
h;/ tlif  puhliration  of  tiivh  lihel,  and  »i«h  ixii/miiit  hito  rmirt  xlndl 
hi' of  thf  sanii'  effect  and  III  aruilalde  in  the  Kumc  iii'iiiinr  mid  to  the 
game  extrnt,  and  be  nuhject  to  the  name  rule*  and  reiiiihitiimii  ax  to 
payment  of  co»t»  and  the  form  of  pleadiiui,  exeept  so  far  ax  reijanh 
the  pleadinp  of  the  additional  favtt  hereiuhefore  required  to  he  pleaded 
hyxiich  defendant,  ax  if  artionx  for  libel  had  wt  been  e.reepted  ihnn 
the  pemonal  actions  in  which  it  is  lairful  to  puji  mom//  into  <  Unit  under 
an  Act  passed  in  the  sesxion  of  Parliament  held  in  the  fourth  year  of 
hill  lute  Majesty,  intituled  "  An  Act  for  the  further  amendment  of  the 
law,  and  the  better  adrancement  of  justice,"*  and  tiiat  to  such  plea 
to  such  action  it  shall  be  competent  to  the  plaintiff  to  rei)ly 
generally  denying  the  whole  of  such  plea. 

See  ante,  pp.   404,  642,  646,  696.   786. 

3.  If  any  person  shall  publish  or  threaten  to  publisli  any  libel 
upon  any  other  person,  or  shall  directly  or  indirectly  threaten  to 
print  or  publish  or  shall  directly  or  indirectly  propose  to  abstain 
from  printing  or  publishing,  or  shall  directly  or  indirectly  offer  to 
prevent  the  printing  or  publishing,  of  any  matter  or  thhig  touching 
any  other  person,  with  intent  to  extort  any  money  or  security  for 
money,  or  any  valuable  thing  from  such  or  any  other  person,  or 
with  intent  to  induce  any  person  to  confer  or  procure  for  any  person 
any  appointment  or  office  of  profit  or  trust,  every  such  offender, 
on  being  convicted  thereof,  shall  be  liable  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correction, 
for  any  term  not  exceeding  three  years :  Provided  always,  that 
nothing  herein  contained  shall  in  any  luamier  alter  or  affect  any 
law  now  in  force  in  respect  of  the  sending  or  delivery  of  threatening 
letters  or  writings. 

See  ante,  p.  459. 

4.  If  any  person  shall  maliciously  publish  any  defamatory  libel, 
knowing  the  same  to  be  false,  every  ^nch  person,  being  convicted 
thereof,  shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house 

♦  As  to  the  words  in  italics  see  note  ou  imtt,  p.  831,  uiid  ante,  p.  (i4i 
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of  correction  for  any  term  noto^  needing  two  yeara,  and  to  i)ay  such 
tine  a.s  the  Court  shall  award. 

See  ante,  pp.  400,  717,  730,  s03. 

5.  If  any  person  shall  maliciously  publish  any  defamatory  lihcl, 
every  such  person,  l.cing  convicted  thereof,  shall"  he  liable  to  liu,.  oi' 
iniprisonujent,  or  both,  as  the  Court  may  award,  such  imprisonnifciit 
not  to  exceed  the  term  of  one  year. 

Seo  nntn,  pp.   4C0,  475,  805. 

(5.  On  the  trial  of  any  indictment  or  information  for  adefamatoiy 
liljel,  the  defendant  having  i)leaded  such  plea  as  hereinafter  uau- 
tioned,  the  truth  of  the  matters  charged  may  he  inquired  into,  but 
shall  not  amount  to  a  defence,  unless  it  was  for  the  public  beiiclit 
that  the  said  matters  charged  should  he  published,  and  that  to  entitle 
the  defendant  to  give  evidence  of  the  truth  of  such  matters  dmif^ed 
as  a  defence  to  such  indictment  or  information,  it  shall  be  necessary 
for  the  defendant,  in  pleading  to  the  said  indictment  or  iiifornuitioii, 
to  allejje  the  truth  of  the  said  matters  charged  in  the  manner  now 
recpiired  in  pleading  a  justification  to  an  action  for  defamation,  and 
further  to  allege  that  it  was  for  the  public  benefit  that  the  said  nmtais 
charged  should  be  published,  and  the  particular  fact  or  facts  by  rcusoii 
whereof  it  was  for  the  public  benefit  that  the  said  matters  chaiged 
should  be  published,  to  which  plea  the  prosecutor  shall  be  at  lilwty 
to  reply  gen      "-.  denying  the  whole  thereof ;  and  that  if  after  such 
plea  the  defciidaiiv  dhall  be  convicted  on  such  indictment  or  informa- 
tion, it  shall  be  competent  to  the  Court,  in  pronouncing  seuteiue,  to 
consider  whether  the  guilt  of  the  defendant  is  aggravated  or  niitit,'ii'tt.l 
by  the  said  plea,  and  by  the  evidence  given  to  prove  or  to  disprove 
the  same  :  I'rovided  always,  that  the  truth  of  the  matters  cbar^'td  in 
the  alleged  libel  complained  of  by  such  indictment  or  inforumliou 
shall  in  no  case  be  inquired  into  without  such  plea  of  justilication  : 
I'rovided  also,  that  in  addition  to  such  plea  it  shall  be  coniptteiitto 
the  defendant  to  plead  a  plea   of  not  guilty:  I'rovided  als...  tliiit 
nothing  in  tliis  Act  contained  shall   take  away   or  prejudice  any 
defence  undei'  the  plea  of  not  guilty,  which  it  is  now  competent  to 
the  defendant  to  make  under  such  plea  to  any  action  or  indictiuent. 
or  information,  for  defanmtory  words  or  libel. 
■See  anii;  pp.  473,  474,  724,  737. 

7.  Whensoever,  upon  the  trial  of  any  indictment  or  infoiiiiaiion 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
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shall  have  been  given  which  shall  establish  a  presumptivfl  case  of 
puhlication  afjainst  the  defendant  by  the  act  of  any  other  ,  i^rson  by 
his  authority,  it  shall  be  competent  to  such  defendant  to  prove  that 
such  publication  was  made  without  his  authority,  consent,  or  know- 
ledge, and  that  the  said  publication  did  not  arise  from  want  of  due 
earo  or  caution  on  his  part. 

Soc  ante,  pp.  470— -ITJ,  587—580,  731. 

8.  In  the  case  of  any  indictment  or  information  by  a  private 
prosecutor  for  the  publication  of  any  defamatory  libel,  if  judgment 
shall  be  given  for  the  defendant,  he  shall  be  entitled  to  recover 
from  the  prosecutor  tlui  costs  sustained  by  the  said  defendant  by 
rc:»3on  of  such  indictment  or  information ;  and  that  ujwn  a  special 
plea  of  justification  to  such  indictment  or  information,  if  the  issue 
lit'  found  for  the  prosecutor,  he  shall  be  entitled  to  recover  from  the 
defendant  the  costs  sustained  by  the  prosecutor  by  reason  of  such 
plea,  such  costs  so  to  be  recovered  by  the  defendant  or  prosecutor 
resiwetively  to  be  taxed  by  the  proper  officer  of  the  Court  before 
which  the  said  indictment  or  information  is  tried. 

See  ante,  pp.  738,  743. 

!•.  Wherever  throughout  this  Act,  in  describing  the  plaintiff  or 
tlie  defendant,  or  the  party  affected  or  intended  to  be  affected  by 
the  offence,  words  are  used  importing  the  singular  number  or  the 
masculine  gender  only,  yet  they  shall  be  understood  to  include 
.several  persons  as  well  as  one  person,  and  females  as  well  as  males, 
unless  when  the  nature  of  the  provision  or  the  context  of  the  Act 
.^liull  exclude  such  construction. 

10.  .  .  ,  nothing  in  this  Act  contained  shall  extend  to  Scotland. 

l-NM}.  Thu  woidti  in  itjJius  in  section  J  wimo  repealed  bv  tlie  Civil 
i'lor.Mlure  Aet.s  Uopual  Act,  1879  (12  &  4:1  Vi,  t.  -•.  r,^),  .Stl,o.l,,l,.,  Part  II., 
iis  lo  llio  Supiemo  Court  of  Judical urc  in  Kngland  ;  and  -onerally  tliroiigh- 
"ut,  Kngland  \,y  the  46  &  47  Vict.  o.  49,  s.  i.  .Vnd  now  they  are  again 
repealed  by  the  55  &  56  Vict.  c.  19,  s.  1.     Sec  ante.  p.  042.] 
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8  &  {)  Vict.  c.  76. 

All  Ai-t  .1)  amiuil  tin  Art  pmnnd  in  Ihf  SinHimi  nj'  I'tiiiiammt  luUl  ,„ 
//(«'  Sixth  and  Si-niitli  iinifx  of  tlir  Jiiiijii  nf  lur  piiAiiit  Mnj.^ii,^ 
iiitiliilnl  "All  Art  lit  iiiiiiiiil  till'  I.tiir  iiHjnitiiiij  Ih  iiinnilnni 
WoiiIm  ami  Lihil."  [31*^  -'nlii,  1h|,-,,] 

2.  It  Hhnll  not  1)0  coiiipelent  to  uiiy  dtift'iidaiit  in  .such  iiclidii, 
whether  in  Kngland  or  in  Ireland,  to  tile  iiny  such  iileii,  witlumt  at 
the  same  time  waking  a  payment  of  money  into  Court  l»y  win  ( if 
amenda  uh  proriilnl  by  tlir  miiil  Art,  but  every  such  plea  so  tiltd 
without  payment  of  money  into  Court  shall  bo  deemed  a  niillii\ , 
and  may  be  treated  aa  such  by  the  plaintiff  in  the  action. 

[N.H.— Tho  wurdu  in  iUjicH  in  s)H:tion  2  wuro  rcspimJud  by  thu  I'ivil  I'lu- 
ciJuni  Acta  lloiRiil  Art,  1«7'J  (12  &  J;i  Vict.  u.  50),  .Sdnxlul.',  I'uil  If.  ;h 
to  tho  Suprt-nio  Court  of  .Tiidicaturo  in  Kngliuid  ;  und  fjemrally  tliiniii.'lHiut 
England  l.y  tlio  4ti  &   17  Viirt.  v.  VJ.  c.   i.     Th.>y  wiro  .ifjaiti  n^iiialid  l.y 

54  &  55  Vict.   c.  C7,  ».    I.     (Suction   1   of  this  .Vet  is  wholly   r.  |i,.;i],.,|  Ly 

55  &  5(5  Vict.  c.  I'J,  s.  l.J 
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15  &  16  Vict.  c.  7(!. 

[./(/-■  30///,  1852.] 

Section  fil.  In  iiitimi.i  m  -  7  ami  hIhikIi r  tin  pltiiniiff  slmll  l„  ,(t 
lihrrti/  til  iiiii-  tliiit  tlif  ini  •'•  or  multir  runi/ildiniil  of  if,  n  iis.il  in  ,i 
ilij'illlliltiir/l  mli.-.i-,  s/irri/iii,  xiifli  ilijiliiiiitoii/  m  iim'  ilithullt  nil).  jhiUi- 
toiii  aiiiiiiiiit  to  show  hoir  niirh  iforiU  or  muttrr  iri  n  nsnl  in  llmt 
si'iiir  ;  anil  snrh  unriiiint  nhall  lir  pnl  in  isxiir  hi/  thi  ihninl  nl'  ihr 
alliipil  liliil  or  xlanihr ;  unil  whin'  Ihf  ironln  or  mutlrr  «r  /  imlh, 
with  or  without  thr  uUiiinl  iiinuiinil,  xhrnc  u  ninm  nj  mli.^u,  th>- 
(hilarutioii  shall  hr  siiiiiriiiit. 

flj.-pcal.'d  by  statuto  JU  &  47  Vict.  c.  49  ;  but  llio  rub-  p-tablisluvl  l.y  it 
still  ivmains  in  lull  I'oico  (section  5  (/<)).    Sfc  (inh\  pp.  1  Hi,  1 1'.l,  !:)■•,  0:'7.] 
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.h,  Art  /<„■  mnre  ^flnl„„ll,,  pn, ■,„/;„,,  tl„    S„l,  „/  Oh^caie   Hooks, 
I'irtiiiys,  Priiitx,  iiinl  otii.r  .lilirl,„. 

[irtlh  AKijitit,  1857.] 
1.  It  KJiall  1)6  liiwf.il  for  any  nu'tiopolitaii  police  umKislinte  or 
other  .stiiMiidiary  iimgistn.t.!.  or  for  any  two  justices  of  the  ut-uce, 
upon   eonipliiint    nnul.'    l^jfore  l.ini  or  them  upon  oath  that  the 
complainant  has   reason    to    l.elieve,  and  does    helievo.  that  any 
oLscene  hooks,  papers,  writings,  prints,  pictures,  drawings,  or  other 
representations  arc  kept  in  any  house,  shop,  room,  or  other  place 
withm  the  limits  of    tlie    jurisdiction  of  any  such  masistrate  or 
justices,  for    the  puri^se   of    sale  or   distribution,  exhibition  for 
purposes  of  gain,  lendinK   ii|'on    hire,  or   being   otherwise  pub- 
hshed  for  p.nposes  of  K'ain,  which    complainant    shall  also  state 
upon  oath  that  one  or  more  articles  of  tiie  like  cliaracter  hav.,  l^ien 
Hold,  distiibuled,  exhibited,  lent,  or  otherwise  published  as  I'fore- 
^aul,  at  or  in  coniiexion  with  sucli  place,  so   as    to   satisfy  such 
luaKistrale  or  justices  that  the  belief  of  the  said  complainant  is 
well  founded,  and   upon   such  magistratw   or  justices  being   also 
satisfied  that  any  of  such  articles  so  kept        any  of  the  purposes 
aforesaid  are  of  such  a  character  and  description  that  the  publica- 
tion of  them  would  he  a  misdemeanour,  and  proper  to  bo  prosecuted 
as  such,  to  give  authority  by  sin-cial  warrant  to  any  constable  or 
police  ollieer  into  such  house,  shop,  room,  or  other  place,  with  such 
assistance  as  may  be  necessary,  to  enter  in  the  daytime,  and,  if 
necessary,  to  use  force,  by  breaking  open  doors  or  otherwise,  and 
to  search  for  and  seize  all  such  books,  papers,  writings,  prints, 
pictiues,  drawings,  or  other  representations  as  aforesaid  found  in 
such  house,  shop,  room,  or  other  place,  and  to  carry  all  the  articles 
80  seize.!  before  the  magistrate  or  justices  issuing  the  said  warrant, 
or  some  other  magistrate  or  justices  exercising  the  same  jurisdiction ; 
audsuch  magistrate  or  justices  shall  thereupon  is,ue  a  summons 
calhiig  upon  the  occupier  of  the  house  or  other  place  which  may 
Have  been  so  entered  by  virtue  of  the  said  warrant  to  appear  within 
seven  days  before  such  police  or  8tii)endiary  magistrate  or  any  two 
justices  in  petty  sessions  for  the  district,  to  -how  cause  whv  the 
articles  so  seized  should  not  be  destroyed;  and  if  such  occupier  or 
^■■»m  other  person  claiming  to  be  the  owner  of  the  said  articles 
snail  not  appear  within  the  time  aforesaid,  or  shall  appear,  and 
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I 


HiiL'h  inAffiHti'iitt'  1)1'  jiiiitii't':^  sliull  1h'  Hiitialietl  tliut  siicli  arlk-li  ^  ,,t 
liii.v  •>[  tiieiii  lire  of  tlu;  ilmimter  sliiti'd  in  llit^  wiiiruiit.  uiid  liiai 
HUili  or  iiiiv  ol  thfiii  liHVt'  l)efii  l>t'|>t  for  tiiiy  of  iho  i»iii'|Mwt's  utoiv- 
Hikiil,  it  hlutll  lio  lawful  for  the  siiul  iimKiHtrnU;  or  juHticeH,  m  i  tif  nr 
tlu-y  lilt;  licreliv  ri'tiiiirt'il,  to  ordtir  tlu'  ^vticlos  ho  «oized, oxc  i  >iicli 
of  tlieni  lus  lie  or  they  iniiy  cdHsiiU'r  ut  ecHHary  to  l'«'  prc-iTVul  ;i, 
tvidoiict;  ii>  »oiiie  fintlier  iiroi'i'cdiii^.  to  lit:  deHlroyfl  iit  tin;  tx|>iiii- 
tioM  of  tilt;  tiint)  lierciiiuflcr  iillowLtl  for  loil)j;iii^  un  iipiit'ul,  iiiili'<-; 
notice  <(  :iii]H>iil  lis  liereiiiu  u  meuLioiitid  \m  given,  uiiil  ■•\w\\ 
iirtii'lcs  NJiitll  lie  in  llu!  iif^iiilinio  iiii)Hiiin(le(l ;  and  if  Hiich  iii;i;,'i>- 
trati-  or  justii-eH  slmll  be  -.iitiMtied  tlinl  ho  articles  seiziil  iiri'  not  of 
'i^  'lurucler  litatid  in  ihu  warrant,  or  liavf  not  been  ktjit  fur  n jy 
1 '  uie  (lUrpoMcu  aforebuiii,  be  ur  they  uhall  fortiiwith  Jirt'ci  lin  ii 
to  ''1'  nslored  to  the  occuiiier  i  f  the  house  or  other  place  i:i  wliuli 
they  were  sci/.ed. 

2.  No  pliiintirt'  shall  recover  in  any  action  for  any  irr(';<;il  iriiy, 
trespass,  or  other  wrongful  proceediii;^  made  or  coiuiiiiUiil  in  tin 
execution  of  this  Act,  or  in,  uniler,  or  by  virtue  of  any  iuitli' iiiy 
hereby  j^iven,  if  tender  of  Nullicient  amends  tihall  have  lui  n  iniile 
by  or  on  leluilf  ol  the  party  who  shall  have  eoiiunitte>l  >iich  irii;;:!- 
liirity,  lie>|>Hss,  or  other  wrongful  proceediiif,',  befori  such  aciidii 
liidiigbt :  and  iii  case  no  tender  shall  have  been  niu'^',  it  sliull  i' 
lawful  for  the  defiiidant  in  any  sii'li  actioi  .  by  leave  ol  the  Cuur.. 
where  such  actinii  shall  depend,  at  any  time  bofiuc  issue  jniiii.il.  to 
pay  into  Court  such  sum  of  money  lus  he  shall  think  til ;  wIkk  upuu 
snili  proceeding',  order,  and  ailjudication  shall  be  bad  an.l  iinleiii 
and  by  such  Court  as  in  other  actions  where  defendants  a,  .ilnnci 
to  pay  money  into  Court. 

it.   .\  II  Krlimi,  sh  ii.  III-  iiiliinmltii'ii,  ur  uii'l  i>llii  r  /•:  mi  i  iliini,  "i   irlri; 
lllllllli     .•mill     .   .•.hull  III    hriiKilht    iliJHillsl    III        /lirxiiii     liif  illiiitliillil   i/' 
III    •iniiltnl  III   ill    iliiiir    in  jiiiiniiiiiii'    III    till       .li  t,   III    III   llii'  I  I.  iiil'mii 
lilt-  niiihiii-'il  I-  .-,   iiihIi'I-  Ihm  Art.  iiiiI  lintUi    ni   initnul  .-•Inli:  In-  iin-in\-i 


till-  J'lii'lij   lull  iiiliini    III    iniixi  i-iili 
I'lhtr  jiiiii  1 1  ihini,   III  III!    lull  Hill    'i 
Inixt  hijiiii  jiiiixn-iitiiiii  till   ■•iiiiiii  . 
tiiiii.  III-  nllii  I-  jinu  ,  I  ilimi   sliiill 


.siiili  iirtiiiti,  »)(('.  iiijiini.iitii'ii,  ■■ 
ilijillildnt.  tillr  inliiuliii  .until  It 
'■r  iiiili-.ts  sinli  tii-liiiii.  ^ini.  liii.-niiih 


iiii/ht 


ir   riiiiiiiiiiii 


.iiliini  thi-i 


filli-llilui     iiiniitlix    III  rt   ii'til    III.     Ill  I    III    <iliii.ssiiiii    fiijiiiihiiiii  il   .'I. HI-,  in 
ram    till  II  shiill  III   i(  I   iiiliiniiitiiiii  ni  ilii niiiiii  .        n  iiilliiii  lliiii  ■  <(!■  "!•• 
iiiiiiillin  III  .it  iilti  I  till  lllllllli  .iiiili  iluiiiinii  .slmll  hail  i-i  ii,-,i  il.        Iltlna;'- i 
by  5G  iV  57  Vict.  c.  01,  s,  2. 

4.  Any   [lerson  aggrieved   liy  air,    act  m    diaeriiiinati'i:  nf  -n'- 
magistnitt- or  justices  in  or  cimceming  the  execution  nf  iliis  At'. 
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nun  mmd  l«  the  next  general  .,r  quarter  se88i<„.s  f„r  tl,..  n.untv 
n.l.M«.  .l.v.mon,  city.  l.or.,u«h,  or  pluc   in   „,„!    f,„-  uhi.-l.    .ud,' 
..a«>.,rate  or  justices  shall  have  so  aete.l,  ^ivinR  to  the  n.aK'istrute 
ur  justices  of  the  peace,  whose  a.t  or  aeteru.ination  shall  he  appealed 
HKH.n=,t.  notice  .,.  writiug  of  such  appeal  u.nl  of  the  «roun.ls  thereof, 
wulun  seven  .lays  after  .such  act  or  .leter.niMation  an.l  hefore  the 
next  general  or  quarter  seHsiouH,  and  .nfrinf.  within  such  seven 
.iHyHn.toRrecoKn..ancc.wit',  ^ufHci..,,,  surety,  Mor,.  a  justice  of 
the  ,,e.u'e  for  the  co.u.ty.  city,  l,oro..«l,.  or  place  in  which  such  act 
u.aet..rmumtion  shall  have  taken  place,  personally  lo  nppear  an.l 
prcsecnte  such  ap,«a/,and  to  ahide  d..  order  of  and  pay  .uch  costH 
us    shall    he  awarde,l  hy  such   Court  of   quarter  sessions  ,.r  anv 
ad, ournnient  thereof;    and  the  Court  at  such  f:..n,.,al  ur  ,,,.arter 
sessions  shall  hear  and  .leter.n.ne  the  luatte,  of  such  appe,''    .  u\ 
shall  luak.   such  order  therein  as  shall  t  .  th-  sai.l  Court  seem  ine.t  • 
and  ,uclUourt.  upon  h.  .ring  an.l  final,  deternnnin.  such  appeal,' 
shall  uid  m«     accorduiK  to  their  di<,civi     n,  award  such    ..sU  to  thJ 
party  appeahn  -  or  app,  ded  a^rtinst  as  thev  >hall  think  ,  .oper-  and 
If  such  ap,H,al  Ih3  dis,in-..l  or  decided  against  the  ......  llant  or  he 

Mot  prosecuted,  such  Court  „,ay  order  the  urticle<  s,v.,.,|  forthwith 
to  he  destroyed:  Provided  aKvay..  that  i  shall  no-  i.e  lawful  for 
til.'  appellant  on  the  hearing  of  any  such  appeal  to  ^  „,to  or  ^ivo 
evidence  of  any  other  ;rronnds  of  appeal  against  anv  su.-h  „rder  act 
.'.•  .leterm.nation,  than  those  set  forth  in  such  notice  ot  ...peal  ' 
y-  llii-<  Act  shall  not  extei  •\  to  Scot  and. 
See  ant'!,  jj.  So; 


7. 

UIK  NEWSi-APEI:  LIBEL  ANL  ItEG!    FIJATION  ACT,  188L 

4J  A    15  '  u.,.  c.  Go. 

-1"  .Iw  tu  Am,  H.I  th.     ,,„■  n,        „,,,„,,,,  ;.,7„,/  „,„/  ,„  ^,,.„,,. /^,  ,.^^,  ^^^^ 

L..,s„„t,on  ,,/■  A,     ./,„/,      /.,,  „,,„„„,.  ^.^-,,  ,    ,,„,,,^.,_  ^„^j_j 

J\  'I'  "'•'  ^^T"""'" ^  '     '  ^^-  ""''^^^  ^^'^'■"  '^^  -^"^-^''i''^  i»  the 

"  'J-ct  or  context  repu.  .a„    the,    ...  the  several  w.rds  and  phrases 

-  .nafternumtu,ncdsh   ai.aveandi,Kd,Mh.,henu.aningsfolL^^ 
1  111  It  IS  to  sav,) 

.jfiw.-.rd  •'!, .;,;,.,:;  „.^-  -.i.jj  „„,,j„  {,]  E I  igl  a  lid  1 1 1  c  registrar  for 


.  .  r-     ■-         •  ....,      iijr-<ni      111 

a      of     ,ad.    „a,>.  for    he  time  heing  authorise  in  that  hehalf, 
""^'  '-'  I'-eland  the  a.sis,      ■    -e^strar  for  the  time  being  of  joint 
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stuck  conipnuies  for  Ireland,  or  hucIi  person  as  the  iiuanl  of  Trmle 
may  for  the  lime  l;ein<;  aullioriue  in  that  liehalf. 

The  pill asi)  "  registry  otVico  "  sliaii  mean  the  principal  (illiic  for 
the  time  bein^  of  the  registrar  in  Knghiiul  or  Irolund,  as  the  cast; 
may  be,  or  such  other  oilice  as  the  liuard  of  Trade  may  from  time 
to  time  ap|)oiiit. 

The  word  "  newspaper  "  shall  mean  any  paper  containing  puhlic 
news,  intelligence,  or  occurrences,  or  any  remarks  or  obKervaliuiis 
therein  [sir;  an  ohriiiiix  mixpiiut  for  "thereon"!  printed  for  sule, 
and  published  in  England  or  Ireland  periodically,  or  in  parts  or 
numbers  at  intervals  not  exceeding  twenty-six  days  between  tiie 
publication  of  any  two  such  papers,  parts,  or  nunil)ers. 

Also  any  paper  printe<l  in  onler  to  lie  dispersed,  and  made  piiblie 
weekly  or  oftener,  or  at  intervals  not  exceeding  twenty-six  duvs, 
containing  only  or  principally  advertisements. 

The  word  "occupation"  when  applied  to  any  person  shall  ineaii 
his  trade  or  following  |(/».  calling  j.  and  if  none,  then  liih  r;iiik  or 
usual  title,  as  es({uire,  gentleman. 

The  phrase  "  place  of  residence"  shall  include  the  street,  sijimie, 
or  place  where  the  i)er.son  to  whom  it  reftsrs  shall  reside,  iiiul  iht 
numlter  (if  any)  or  other  designation  of  the  luiuse  in  which  lie  >.li;ill 
so  reside. 

The  word  "  proprietor  "  shall  mean  and  include  as  well  the  sole 
proprietor  of  any  newspaper,  as  also  in  the  case  of  a  diviileii 
proprietorship  the  persons  who,  as  partners  or  otherwise,  npreseiii 
and  are  responsible  for  any  share  or  interest  in  the  ne\vs|iiiiit'r  us 
between  themselves  and  the  persons  in  like  manner  representing'  or 
responsible  for  the  other  shares  or  interests  therein,  and  no  other 
person. 

(.\nd  see  stat.  52  A:  53  Vict.  c.  63.) 

Tho  uIkivu  (iuliuitiuii  of  a  "  luiwspupur  "  ia  also  oiiopttMl  in  tin'  sulj^'queiit 
Law  of  liibui  Ameiiduotit  Act,  1888,  SfH  pott,  p.  843.  It  is  t:ik.  ji  aluwsl 
verbatim  from  Schi-diilc  (A)  i>f  tlio  tj  &  7  Will.  IV.  c.  70,  wlm  li  w.u  ru- 
pialiMl  l.y  tho  ;);(  &  31  Virt.  c.  '.»'J.  It  wa.s  hild  that  u  paper  (H  lumiilil.l. 
Ihniigli  prinli'il  fur  sale,  ami  coiitainiii!;  puMic  n«w>i.  w.is  nut  a  "  iiows- 
jiapi'r  "  within  tlm  fornuT  .\it,  if  piililishcd  ppriodji  ally  at  int' rval<  i  xc.'il- 
i4ig  t»cii(.v-.-ix  (lays.  {Att.-don.  v.  ItriuVmri/  and  Krniis.  (l>(i)  7  Kxdi 
'J7  ;    :!l   li.  .1.  i;.\.   r.>  ;    10  Jur.   l;)l).) 

This  dfliiiitiiiii  i-,  nitircly  dill'ticnl  from  that  nmtaiiiid  in  the  1'"-!  "l!ii>' 
Alt,  1870,  wlii(h  mpiirc's  ik  \v.-|iapi'r-i  to  bo  ri'f;i.-tcro<l  at  the  I'^-l  Ullin'. 
Jt  may  will  !)■■,  iii.'r.iui-,..  ih.ii  ,,  |,uMir,ili.,o  »liir)i  i.-,  a  "  i,.  ..-).. .p.  r' 
within  this  Ait  and  that  of  1888.  will  not  l>  •  a  "  ri-w -paji.  i  '  uilliiii  thf 
Art  'jf  I87II.  If  a  nittspapi'r  !«.■  duly  rrsfisl.  n.l  at  ^inicr-i'l  II "U^r  it  Iv 
nu  lufoii.--   lulliiws   lliut  il   will   go   ihroii^li   Uiu  punt  uti  a  nr\N-|Mpi'r:    il 
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mu4  (irs(  ho  rpffi.itcri'd  nvor  a?ain  af  (ho  P.ist  Ofli, 


a  third  rojfistration  for  oopyright  purposos 


■n.     And  (horo  miidt  be 


I'o 


wio  Cain  V.  Dv ion  and  Kxeter 


mxtilulional  Seuspaprr  Co.,  (1889)  40  Ch.  I).  500.     It  wouM  liavo  boon 


l:ir  buttor  to  have  only  imo  iloKnition  of  a  "  ni 
tration. 

•2.  .1; 


tpapci 


'  anil  only  on<!  rogis- 


/' 


ilhlit 


\il  irjiiiii  /tiililislieil  ill   aiiif  iirirxjiiijirr  <,/'  flu 
Hii'tinij    xIkiII    he   jniiilni,;!^    if 


d  fill-  a    hlirlnl  pilipnsf   ,1,1(1   iipeii    tn    thr  pilhlir,    (1,1,1 


l>ii>,;;  ,li,iiiil  of  a 

itiivli    iiiirtii,,!    11(11    lit ic fully 

if  xiicit 


i,l,n,t  ii-iia  fair  (tiid  (iccii, ■(,((•  anil  i„ibli^l„(l  uilli„iit  inali,,,  and  if 
III,'  iiidilicali,,!!  (if  III,  matter  onipluiiied  a/  it(i>i  f,,r  the  piihlie  Imieiu'; 
pi;iii,l,(l  alini/is,  that  the  pn,t,cti„ii  iiil,„d,d  l„  he  affoidid  hi/  thin 
s,rli''ii  shall  not  he  ataildUc  as  a  dej'eiiee  ii,  aiiji  prorcdimi,  if  the 
lihiiiilif  ur  ],ros,riitor  can  show  that  the  dejeiidaiit  has  irfiised  to 
liis.it  ill  the  lonspaper  in  irhieh  the  ifpoif  eontaiiiiii,,  Ih,  mall,,-  com- 
pl,iiiinlofapp,ar,da  reasoiiahle  letter  or  slat,  iiieiit  „/  eeplanalioii  or 
,o,it,iidi,lioii  h/i  or  on  hehalf  of  mieh  plaintiff  or  pr,is,eiitor. 

Thi>,  8.  ition  is  ropouled  by  section  2  of  tlio  Law  of  l,il,,.|  Anirn.lMicnl  Act, 
IHHS,  and  siftion  4  thoroof  substilut.d.     Nco  p„sl ,  p.  «13. 

a.  So  eriminal  proxeeiition  shall  l„  eonimene.;!  .•■■■•inst  am,  pro. 
]>n.lor,pi,l,lisher,  ,dilor,  ,>r  ani/  p.rson  nsponsihle  for  the  pnhlieation 
<^l',i  nrirspaper/oran,,  lih.l  pnhlishid  th.iein,  irithont  th,'  initl.n  fiat 
or  „n«„ai,ee  of  the  lUi.clor  of  I'liliUc  I' ros.eiilions  ill  l-:,i,,lai„j  or 
Il,r  M.tjrstifs  Attorn, fi.tl(neral  in  Ireland  heiii,,  fust  had  and 
iil'iiiiii, ,!, 

This  s.flion  i.i  now  n.p,..,  -,1,  and  s-<T|,ion  «  ,rf  tlio  Law  of  Libol  Aniond- 
m.'.it  Alt,  \HKS.  Mil.stitut.ll  thoivfor  ;    .<o.'  post,  p.  84-5. 

I.  A  Court  of  sumnmry  jurisdiction,  upon  tlie  lieiirinR  of  a  flmr«c 
against  a  propriftor,  pul.iish.'r,  or  editor,  or  any  ptsrson  r.'simiiMJde 
for  the  publication  of  u  n..\v8i)aper.  for  tt  lil),.l  piil.lisii,.d  tli..r,.in, 
may  r..r..ive  evidence  us  to  the  jMiMinition  l.einj-  f„f  ih,.  p„|,li,' 
I'eiulil,  uii.l  as  to  li.e  n.utt.'ra  diar-ed  in  tlio  libel  being  tnie.  and 
iis  to  the  report  beinf,'  fair  and  accmate,  and  piiblislie.i  without 
iimlic.',  and  as  to  any  matter  which  under  tliis  or  any  otlier  Act,  or 
otherwise,  nnght  l)e  given  in  evidence  by  way  of  defence  by  the 
I'Hsoii  charged  on  iiis  trial  on  indictment,  and  the  Court,"  if  of 
opniion  after  hearing  such  evidence  that  there  is  a  strong  or 
piohablc  presumption  that  the  jury  on  the  trial  would  acquit  the 
person  charge.],  may  dismiss  the  case. 
Thi^  ...rtion   was   pa>s.,|    in   runs..,,,,.,,,..   .,(   tl.,-   d,,,.,,,,,    ,n    h.    v.    Sir 

I-  I  ...  I  :  II  J.  P.  ,,-.»:  1.  .'ox.  r  C.  :m.  wl.i.,..  it  was  h.dd  that  a 
map,-tra(,.j„.f„ro  whom  a  wrilor  is  rhartr-d  with  .„  olTi.,,.-..  .^.-Hnst  .i...|i„n  5 
"f  th^  r,  ft  ,  V  ,rt.  c.  9(5.  h,u)  no  JMri.«.)iotion  t..  reo-ivo  an.l  r-vord  ovidonce  uf 


ro 
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the  trutli  of  (Iio  lil).>l  ;    as  such  a  ilrfonrp  could  only  bo  raiM.l  m  tlio  trial 
upon  a  sp^.inl  pi,. a  fn.m.Ml  in  anconl.inic  with  the  Art.    Sec  „„lr.  p.  .|:,-, 

5.  ]f  a  Coiiit  of  Hiiinumr.v  jurisdiction  upon  the  hetiririf^  of  ., 
charge  aKfiinst  u  projjrietor,  puhlislier,  editor,  or  any  person  rospr.ti. 
Slide  for  the  pnlilication  of  a  newspaper  for  a  lil)el  puhlished  iliciviii 
is  of  opinion  that  tlmuRh  the  person  charged  is  shown  to  hiuc  1„  in 
guilty  the  libel  was  of  a  trivial  -haracter,  and  tliat  the  olTein-..  may 
he  adeipiatoly  punished  by  virtue  of  the  powers  of  this  section,  the 
Court  shall  ciuse  the  eharfie  to  he  reduced  into  writing'  and  r,,!,}  to 
the  person  charged,  and  tlien  address  a  question  to  him  to  iIip 
followin-,'  effect:  "Do  you  desire  to  he  tried  hy  a  jury  or  do  voii 
consent  to  the  case  heing  dealt  with  sunnnarily  ?  "  and,  if  siuli 
person  assents  to  the  case  being  dealt  with  sinnniarily.  tlie  Court 
may  summarily  convict  him  and  adjudge  him  to  pay  n  Ihic  not 
exceeding  fifty  pounds. 

Section  "27  of  the  Sunnnary  Jurisdiction  Act,  1H7!>  (42  .<.  |;!  Vii-t. 
c.  lit),  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  iipjily  to 
every  such  proceeding  as  if  it  were  herein  enacted  and  exf«  inl.d  to 
Ireland,  .ind  as  if  the  Summary  .lurisdiction  ,\cts  were  tluMrin 
ref<'rred  to  instead  of  the  Summary  .lurisdiction  Act,  IH IH. 

11.  Every  libel  or  alleged  lil)el,  and  every  oflfence  under  this  Act, 
shall  be  deemed  to  be  an  olTence  within  and  subject  to  the  pm- 
visions  of  the  Act  of  the  session  of  the  twenty-second  and  twenty- 
third  years  of  the  reign  of  her  present  Alajesty,  chapter  Kvmtron. 
nitiluled  "  An  Act  to  prevent  vexatious  indictments  '  .  .fimin 
nn'sdemeanours." 

Thii  softion,  it  wili  bo  obscrv.xl.  applios  to  all  libols,  wlicUi.'i  i.^Mi-li.vi 
in  ii  ni'WMpiipor  or  not. 

7.  Where,  in  the  opinion  of  the  Jioard  of  Trade,  inconv.ni.iK" 
would  arise  or  be  caused  in  any  case  fnmi  the  registry  of  tli. miim-s 
of  all  the  ]iroprielors  of  the  newspaper  (either  owing  to  minority. 
cov(.rture.  absence  from  the  United  Kingdom,  miimte  sulMlivisionnt 
shares  or  other  special  circum.stances>,  it  shull  be  lawful  for  the 
Jioard  f  Tra<le  to  authorise  the  re^^istralion  of  such  iiev\>|iiippr  in 
I  he  nime  or  names  of  some  one  or  more  responsible  "  niirr-cn- 
tative  projtrietors." 

This  portion  is  ont  of  plarc.     It  shoiihl  havo  romo  riftor  Ii..ii  10 

Whore  it  is  (lisind  to  inako  a  n  turn  of  "  roprosontativo  |irni,ri.l»r-" 
iin<lir  this  .s.Tlion,  a  statement  sliouM  bo  uont  to  tl,n  r.-i-lr,.-.  .s.ttji,? 
fi'ilh  llic  iininii-.tiUii-.-s  wliii-li  n-mli-r  il  lii.-oMvi-ni.-nl  |.,,  •-■-l.-!-!^;  i!.-  -a.".;e« 
'if  all  the  prii|.rii-|iirs,  ami  givlni,-  smli  information  a.s  will  -Ii"m  lliit  tho 
propiisnd  repro-.onlalive«  are  well  ..,l,|,.  )„  ,,,o,,t  any  claim-  tin'  imv  ir:»- 
for  iibol  or  othopwi.so  in  connnrtion  with  tho  manapomont  of  tho  paper. 


fi^amd 
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Tho  Board  of  Trade  vfiry  proporly  rt'iiuirc  to  l>f>  s.itisfioil  that  the  person 
put  forward  as  the  '' rcprcsi'iitativi'  pnipr  iitor  "  Is  "  rcpunsihlp  "  in  every 
siin*o  of  tho  word. 

H.  A  register  of  llie  proprietorti  of  iiewsitapfM-.s  as  iltsliiied  l)y  this 
Act  shiiU  be  established  uiuier  the  siiperintondciice  of  the  registrar. 
Sco  tho  int-iTji  rotation  clause,  section  1. 

;».  It  shall  be  the  duty  of  the  printers  and  publishers  for  the 
time  being  of  every  newspaper  to  make  or  cause  to  be  made  to  the 
it'gi.>try  otlice  on  nr  luimf  thr  Ihirtji-tiist  of  Jiilji  unr  lliniixand 
iiijht  hiiiidird  and  liijUtji-nnf,  mid  Ihiiinihi  (iiiiiiiiillfi  in  the  month 
of  July  in  every  year,  a  return  of  the  following  particulars  according 
ti)  the  Schedule  A.  hereunto  annexed  ;  that  is  to  say, 

yi)  The  title  of  a  newspaper  : 

(/-)  The  names  of  all  the  proprietors  of  such  newspa|)er  together 
with  their  respective  occuj)atiiins,  jilaces  of  iuisiness  (if 
any),  and  places  of  residence. 

The  words  in  italics  arc  repealed  Ijy  57  &  "iS  Vict,  c  .'iii.  s,  1.  Kclndiilo  A. 
i>  .1.1  follows  :  — 

SCUEDt'I.i;  \. 
n.liirn  mailc  pursu.uit  to  the  New.<papir  l.ili.l  and  Regit^l  nilioii  Act,  1881. 


I  Mle  of  N>wR|».ip(T, 


til.'  „ith.. 

l'ro|iTi>'|ni».       !       ri"|Ti'lc,l-. 


I'll.  .'^ 

..r  Ku!>iiit.< 

(ir.iMvi'itiiio 

t'i-..pii*'tur.'*. 


ri.icci  or 


Tho  pre.scribed  form.'  on  which  tho  return.-i  ;iro  te  ho  iri:i.le  will  b<-  font, 
cither  stamped  with  tlie  reiiui.>;it<;  fi'o  8tamp>  or  iiM~l.irii|ie  I,  <,n  .ippliivition 
to  th<f  Kegi.strar,  Conipanic-s'  Uofjistralinn  Olliee.  .■<.>in.  r-d  House,  r.oiidou, 
\\  .C  No  chargi!  is  iniwle  for  the  forms;  Imt  when  >i.iinpe.I  IHnns  .ire 
required  a  Poptnl  Order  for  tho  amount  of  the  fe<>  mu4  :iecoinp.inv  tho 
application. 

A  8ep!.rate  return  will  be  roijuinid  for  oaidi  paper,  tliou!,-h  tliu  imo  pro- 
prietor may  own  more  than  one.  Tho  person  |ire>entijifr  the  r.  turn  for 
repist r.ation  is  requinxl  to  sign  his  name  and  addnas  on  tho  front  of  it, 
prohaldy  with  a  view  to  soiaion  12.  Tho  prinUrs  ari>  r.  quii  d  to  make 
the  return  because  their  name  rau.,t  bo  on  ti.e  paper  hv  the  2  &  3  Viot. 
c.  12,  8.  2. 

10.  If  within  the  further  period  of  one  month  after  the  time  here- 
inbefore appointed  for  the  making  of  any  return  as  to  any  news- 
paper such  return  be  not  made,  then  each  jniiiter  and  publisher  of 
8uch  newspaper  shall,  on  conviction  thereof,  be  liable  to  a  penally 
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not    oxrrpdin^    twciity-five   pounds,  luid  also  to  l)o  (iiioplcl  liy  a 
Butnniary  ordir  to  niiiko  a  return  within  ii  specilied  time. 

Such  an  ordor  can  bo  onforcod  in  (lio  miiiini-r  providnd  hv  srrtidii  ,T|  nf 
tho  Summary  Jurisdirtion  Act,  1870,  that  is,  l.y  ordering  (lio  iktsu,,  ,„ 
default  to  pay  a  -i-m  not  oxcoodins-  1/.  for  evory  dav  durin?  whicli  lir  i.  „i 
default,  or  to  bo  imprisoned  until  ho  make  a  return. 

11.  Any  party  to  a  transfer  or  tiftnbniisHion  of  or  doiiliii<;  with 
any  share  of  or  interest  in  any  nt^wspaper  wlierehy  any  person 
ceases  to  l)e  a  proprietor  or  any  new  i)ropriptor  is  introduced  nmv 
at  any  time  maiiP  or  cause  to  he  made  to  tho  registry  ofKccii  rfmn 
according;  to  the  Schedule  B.  hereunto  annexed  anct  containing;  th,. 
particulars  therein  sft  forth. 

Schoduli'  n.  is  Of,  follows  :  — 

SCHEDULE  B. 
Rpturn  made  pursuant  to  tho  Nowspaper  i,il)el  and  IJefrislnilion  Act,  |SSI. 


ITitt*'  of  Nfwspaii^'r. 


v^":::::L\v^:::::L  "••;;;'i;;;;'"  i.!^lm"'or  „^!X::',, 

I'r.,|,n.-t..r..       I'r..|,n..t.irs.       '  rol'WInr.H.       ^.^'^ 


prietnrs. 


IVi. 


loiv 


I 


It  will  ho  observed  that  this  siTtin,,  i,  jMiinissivo  merely.  Tho  tninsfrr-n 
may  register  his  name  and  ad.lnss,  „i-  n..t,  us  he  pleases.  Jleueo  a  ploiitiff 
or  prosecutor  can  never  b,'  eeitaiii  that  Ibo  re-i:,tered  pnipriit..,-  ,.-,  th.. 
person  liable  for  Ih.^  publieati.>n  e..iMjdainei!  of.  No  doubt  tho  pr.-un.ptiHn 
would  be  that  tho  person  who  was  proprietor  in  duly  last  was  pr  .pn.|..r 
Btill  ;  but  it  will  be  op.'u  to  him  1..  pruvo  .at  iho  trial,  utter  all  tho  copt* 
hftvo  been  incurre.l,  that  since  .luly  hist  ho  'ranstVrred  his  int«reM  m  tli.. 
paper  to  some  one  else.  (8ee  /,.,.,/.  .seelion  I.V)  In  a  civil  c.i.se  thi<  d.tliniltv 
may  bo  ov.Tconie  by  a<Iniinist.erin-  iiit.rroKatories.  (See  n)ilr,  pp.  r,',|  iiej, 
677.)  But  it  would  hav  bee„  |„^ter  if  th.-  l,eirisl,ature  l,a-l  mad.,  the  '  r.  turn 
•ocorihng  t4i  .Schwiule  It.'  compulsory  <ui  every  tranrf.'r,  an.l  lia.l  l'.irlh.>r 
enacted  that,  till  such  return  Wiis  regi.stcrd,  the  former  propriet..r  ~h"iiM 
remain  liable  for  ev.  rylliing  published  in  the  n.w>paper. 

12.  If  any  pei.son  slial!  knowinfily  and  wilfully  make  or  cause  to 
Ije made  any  return  hy  this  Act  required  or  porniilt<.<l  to  be  ma.ie 
in  which  sliall  he  inserted  or  set  forth  the  ii.iuir  of  any  pei>,.ii  as  a 
proprietor  of  a  newspaper  who  sliall  not  he  a  im.prietor  llieie..f.  or 
in  which  then-  -^lall  U-  any  iniMrpiuscntati,)!!,  or  fi..,,,  »JuVh 
there  shall  he  any  omission  in  respect  of  any  of  the  particuliir.t  by 
this  Act  required  to  be  conlaiiK,d  therein  whereby  such  rettirn  shall 
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be  raisleiiding,  or  if  any  proprietor  of  n  newspni.er  slmll  knowinfily 
and  wilfully  permit  any  P-,ch  r.tiirn  to  l,o  ,„a,l,.  which  shall  be 
niisleadinp;  as  to  any  of  the  i.iirtieiilar.s  with  reference  to  his  own 
name,  occupation,  place  of  business  (if  any),  or  place  of  residence,  then 
and  in  every  .such  case  every  such  oflfender  bein-  convicted  thereof 
shall  be  liable  to  a  penalty  not  oxcocdins  one  hundred  pounds. 

13.  It  shall  1)6  the  duty  of  the  rcyistrar  and  he  is  liereby 
required  forthwith  to  register  every  return  made  in  conformity 
with  the  provisions  of  this  Act  in  a  book  to  be  kept  for  that  pur- 
pose at  the  registry  oftice  and  called  "the  register  of  newspaper 
piopnetors,"  and  all  persons  shall  be  at  libertv  to  search  and 
inspect  the  said  book  from  time  to  time  during  the  hours  of 
business  at  the  registry  of«ce,  and  any  person  mnv  require  a  copy 
of  any  entry  in  or  an  extract  from  the  book  to  be" certified  by  the 
n-istrar  or  his  deputy  for  the  time  being  or  under  the  official  seal 
of  the  registrar. 

On  payment  erf  on...  .shilling,  any  onr  may  i„-,„  ,.|  l,o.l,  tlic  r.turns  for  tl>0 
proMMt  y,  a.  ;.,,-!  al.o  the  hack  returns,  at  Koom  Xo.  7,  .Smnersnt  Jlouso. 

II.  There  shall  be  paid  in  respect  of  the  receipt  and  entrv  of 
returns  made  m  conformity  with  tl,..  provisions  of  this  Act,  and 
or  the  inspection  of  the  register  of  newspaper  proprietors,  and 
for  certihe.1  copies  of  any  entry  therein,  and  in  respect  of  any 
other  services  to  be  i)erformed  by  the  registrar,  such  fees  (if  anv) 
a.  the  Board  of  Trade  with  the  ai.proval  of  the  Treasury  may 
direct  and  as  they  shall  deem  requisite  to  defray  as  well  the 
additional  expenses  of  the  registry  ollice  caused  by  the  provisions 
of  this  Act,  as  also  the  further  remunerations  and  .salaries  (if  any) 
of  the  registrar,  an.l  „f  any  otlur  persons  ...iiplovcd  under  him  in 
ihv  execution  of  this  Act.  an.l  such  fees  shall  be  dealt  with  as  the 
Ireasury  may  direct. 


■n>o   foe>    which    the     li„ar.l    of    Tn.do    have,     with   the 
Tn>^«ury,  <iirecie.l  to  b.-  paid  arc  a.,  foll-.wa  :- 

K..r  the  re(;i.,t,ati.,n  l.,r  the  lir«t  time  ol  anv  •■  representative 

propii.'tor  "  i^eetioii  7) 
On  re^'istiation  in  other  rases     . 
On  the  rdiih-nng  .,f  .>^ul>«e.iucnt  return^. 
For  in«iH\tion 


"riival   of  the 


1     0  n 

0  10  0 

0     6  0 

0     1  0 


«n.l  a  further  (V,,  ..f  fourp.Tic,.  ,,..r  fol.„  l„  I..  , 
Inroo  fuhos. 

For  a  eertidcat.',  a  further  fee  of  one  shiliin. 
required  by  the  Inland  Reve„uo  Coiumissione.-f.' 


Fur  a  copy  of  a  return    .         .         .         ...  (i     I     () 

hari'ed  it  the  cupy  e.xeoeds 
:  i.s  charged  foi   tlie  stamp 
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15.  Every  copy  of  an  entry  in  or  extract  from  the  register  of 
newspaper  proprietors,  purporting;  to  l)e  certified  l)y  the  re^^istrur 
or  his  deputy  for  the  time  l)eing,  or  under  the  ofticial  seal  of  the 
registrar,  shall  he  received  as  conclusive  evidence  of  the  contents 
of  the  said  register  of  newspaper  proprietors,  so  far  as  the  same 
appear  in  such  copy  or  extract  without  proof  of  the  signature 
thereto  or  of  the  seal  of  ofhce  athxed  thereto,  and  every  siicli 
certified  copy  or  extract  shall  in  all  proceedings,  civil  or  criuiinal, 
he  accepted  as  sufficient  primi'i  I'arir  evidence  of  all  the  matters  ami 
things  therehy  appearing,  unless  and  until  the  conti'ary  thereof  be 
shown. 

16.  All  penalties  mider  this  Act  may  he  recovered  before  a  (dint 
of  summary  jurisdiction,  in  manner  provided  by  the  Sunmiaiy 
.hnisdiction  Acts. 

Summary  orders  under  this  .\ct  may  be  made  by  a  C'oini  nf 
summary  jurisdiction,  and  enforced  in  manner  provided  by  seilion 
thirty-four  of  the  Sunnnary  Jurisdiction  Act,  187f> ;  and,  foi-  the 
purjwses  of  this  Act,  that  section  shall  be  deemed  to  apply  to 
Ireland  in  the  same  mnnne. ,  as  if  it  were  re-enacted  in  this  Ai-t. 

17.  [Tliix  grrtiiiii  is  ri fuahd  hji  57  <t  58  \'irt.  c.  50,  .•*.  l.J 

18.  Tiie  provisions  as  to  tho  registration  of  newspaper  propiiet'irs 
contained  in  this  Act  shall  not  apply  to  the  case  of  any  ne\vsi)iiiipr 
which  belongs  to  a  joint  stock  company  duly  incorporated  under 
and  subject  to  the  provisions  of  the  Companies  Acts,  18ti2 
to   187!). 

Tiiis  is  a  mistaken  and  mischievous  provision.  Many  nowspapi-rs  now 
aro  publishcii  l)y  limited  liability  roinpanics,  with  names  thai  siigi.'.  -t  m 
nonnrction  bctwocn  thf  company  ami  the  paper.  For  instance,  the  (I  niliir 
is  the  property  of  '"  It.  II.  Haines  Oi  Co.,  Limited."  Assuming  that  il  wrd 
pos.sihlo  that  a  libel  sheulil  appear  in  Iho  Gnipliic,  how  could  the  [>.  r-im 
libelled  discover  whom  to  make  defendant  ?  Owing  to  tiiis  section  \'vn 
would  be  no  entry  at  all  at  Somi^rset  llou.sii  to  assist  him. 

lit.  This  Act  shall  not  extend  to  Scotland. 

'10.  Tills  Act  maj'  for  all  purposes  he  cited  ii^  the  New.spuppr 
Libel  and  Registration  Act,  1881. 


LAW  OF  T.rnEL   A.\rEyDMK\T  .ti'T,   1888. 
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8. 

LAW  OF  LIBEL  AMENDMENT  ACT,  18H8. 

51  &  52  Vict.  c.  fi4. 

An  Art  to  Ani'iiil  thi-  Law  of  Lih,!.  [2Afh  It.rnuhn-,  1888.] 

1.  In  the  conHtruction  of  this  Act  the  word  "  new.spapt'r  "  shall 
have  the  uiime  meaning  as  in  the  NeWMpaper  liilx.'  and  lU'^istiation 
Act,  1881.    (Anl>;  p.  8:J6.) 

•2.  Section  2  of  the  Newspaper  Lihel  and  IiegiHtralion  Act,  1881, 
is  hereby  repealed. 

3.  A  fair  and  accurate  report  in  any  newspaper  of  proccedin<;M 
publicly  heard  before  any  Court  exercisinj^  judicial  aiitliority  shall,  if 
published  contemporaneously  with  such  proceeding's,  l»e  privileged  ; 
provided  that  nothing  in  this  section  shall  authorise  the  publication 
of  any  hlasphemoua  or  indecent  matter. 

As  to  this  .si'ction.  sot!  anio.  p.  321. 

4.  A  fair  and  accurate  report  published  in  any  newspaper  of  tlie 
proceedings  of  a  public  meeting  or  (except  where  neither  the  public 
nor  any  newspaiMjr  reporter  is  admitted)  of  any  meetiii;;  of  a  vestry, 
town  council,  school  board,  board  of  guardians,  board  or  local  autho- 
rity formed  or  constituted  under  the  provisions  of  any  .\it  of  I'arlia- 
nient,or  of  any  committee  appointed  l)y  any  of  tluMiliove-n  rnlioned 
bodies,  or  of  any  meeting  of  any  commissioners  authorised  to  act  by 
1(  tiers  patent,  Act  of  Parliament,  warrant  under  the  Uoyal  Sign 
Manual,  or  other  lawful  warrant  or  authority,  select  committoos  of 
either  House  of  Parliament,  justices  of  the  peace  in  quarter  sessions 
assembled  for  administrative  or  deliberative  pmposcs,  and  the  publi- 
cation at  the  request  of  atiy  (iovernmentonict,'  or  departnuiit,  officer 
of  state,  commissioner  of  police  or  chief  constable,  of  any  nutioe  or 
report  issued  by  them  for  the  information  of  the  public,  shall  be 
privileged,  unless  it  shall  be  proved  tb.at  such  report  "i'  publication 
was  published  or  made  maliciously :  Provided  that  iiotliiiig  in  this 
section  shall  authorise  the  publicationof  anyblasi)lu  inous  or  indecent 
matter :  Provided  also,  that  the  protection  intended  to  be  alYorded  by 
this  section  shall  not  be  available  as  a  defence  in  any  proeecdings  if 
it  shall  be  proved  that  the  defendatit  has  been  reijuested  to  insert  in 
the  newspaper  in  which  the  report  or  other  piiblicution  complained 
lit  appeared  a  reasonable  letter  or  statement  by  way  of  contradiction 
or  explanation  of  such  reiwrt  or  other  publication,  and  has  refused  or 
neglected  to  insert  the  same :  Provided  further,  that  nothing  in  this 
section  contained  shall  be  deemed  or  construed  to  limit  or  abridge 


8(4 


f<TATi:TKS. 


ii 


nny  i)iivilof.(>  now  by  law  existing,  or  to  protect  the  publication  .,f 

any  matter  not  of  any  public  concern,  and  the  publication  of  wbidi  jr 

not  for  the  public  benefit.     For  tlie  purposes  of  tliis  section,  "  p„l,iic 

meeting"  Hhall  mean  any  nieetiuR  hnm'i  fuh  and  lawfully  beld  for  u 

lawful  purpose,  and  for  the  furtherance  or  discusHion  of  any  matter  of 

public  concern,  whether  the  admiHsion  thereto  be  general  or  restricted. 

For  a,  (J.lnilcJ  ..xiimination  of  tho  provisions  of  thia  section,  sr  anlo 
ri>.  32S     336. 

5.  It  shall  bo  competent  for  a  judge  or  the  Court,  upon  an  applica- 
tioii  by  or  on  behalf  of  two  or  more  defendantH  in  actions  in  respeet 
to  the  same,  or  siibstuntiully  the  same,  libel  brought  by  one  and  the 
same  person,  to  make  unorder  for  the  consolidation  of  such  actions, 
so  that  they  shall  bo  tried  together ;  and  after  such  order  has  been' 
made,  and  before  the  trial  of  the  aoid  actions,  the  defendanta  in  aiiv 
new  actions  instituted  in  respect  to  the  same,  or  substantially  the 
same,  libel  shall  also  be  entitled  to  be  joined  in  a  common  action 
ui>.)n  a  joint  application  being  made  by  such  new  defendants  an.l 
the  defendants  in  the  action  already  consolidated. 

In  a  consolidated  action  under  this  .section  the  jury  shall  assess  ilie 
whole  amount  of  the  damages  (if  any)  in  one  sum,  but  a  sciiarate 
verdict  shall  be  taken  for  or  against  each  defendant  in  the  same  way 
as  if  the  actions  consolidated  had  been  tried  separately ;  and  if  the 
jury  shall  have  found  a  verdict  against  the  defendant  or  defendants 
in  more  than  one  of  the  actions  so  consolidated,  they  shall  proceed  to 
apportion  the  amount  of  damages  which  they  shall  have  so  fonn.i 
between  and  against  the  said  last-mentioned"  defendants :  and  the 
judge  at  the  trial,  if  he  awards  to  the  plaintiff  the  costs  of  the  uution, 
shall  thereupon  make  such  order  as  he  shall  deem  just  for  the 
apportionment  of  such  costs  between  and  against  .such  defendanl.^. 
.\s  to  llii^  ii-w  |,ra.tic,.,  s.-..   .nin.  |,,,.  .Hit    (i:;i.    And  not.,  that  tl,r  .s,.cti,.ii 

applies  to  nil  lil.,.1  udi.Mis  ;    it  is  not  Ilni',1  to  libols  n.rit.-.in.Ml  i„  a  nnws- 

p-ip.r. 

().  At  the  trial  of  an  action  for  a  libel  contained  in  any  newspr.iier 
the  defendant  shall  be  at  liberty  to  give  in  evidence  in  mitigation  of 
damages  that  the  plaintitT  has  already  recovered  (or  has  lu'ouglit 
actions  for)  damages  or  has  received  or  agreed  to  receive  coin|)ci  sa- 
lioii  in  respect  of  a  libel  or  libels  to  •  .same  purport  or  efifect  as  the 
libel  for  which  such  action  has  beer  ought. 
.Soe  ante,  pp.   172,    ,  »7,  090. 

7.  ll  shall  not  be  neces.sary  to  set  out  in  any  indictment  or  other 
judicial  proceeding  instituted  against  the  publisher  of  any  ohsceue 
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libel  the  obucene  pattsagus,  but  it  Hhall  be  Hutticient  to  (k'|x)sit  the 
book,  newHpaper  or  other  ducuiuenttt  coiititiniiig  tlie  ullegeil  Hbel 
with  the  i.iiiliclineiit  or  other  jmhciul  proutediii^',  together  with 
purliculara  showing  preciHely  l)y  reference  l<>  paxen,  ('oIuiumh,  aiitl 
hne»  in  wiial  part  uf  the  hook,  newspaper,  or  otiier  ilouiinient  the 
alleged  libel  is  to  be  found,  and  such  partiuularn  hIiuII  be  deemed  to 
form  part  of  the  record,  and  all  pioueedings  maybe  taken  thereon  as 
though  the  passages  complained  of  had  been  set  out  in  the  indictment 
or  judicial  proceeding. 

This  suction  applios  to  all  obsuono  libtils,  whothor  iiriut'>il  in  a  ucws- 
papor  or  not,  and  8o<i  ante,  p.  505. 

8.  Section  three  of  the  forty-fourth  and  forty-fifth  Victoria, 
chanter  sixty,  is  hereby  repealed,  and  instead  thereof  be  it  enacted 
that  no  criminal  prosecution  shall  be  coinnuMiced  against  any  pro- 
prietor, publisher,  editor,  or  any  person  responsible  for  the  publica- 
tion of  a  newspaper  for  any  libel  published  thereiu  without  the 
order  of  a  judge  at  Chambers  being  first  had  and  obtained. 

Such  application  shall  be  made  on  notice  to  the  person  accused 
who  shall  have  an  opportunity  of  being  heard  against  such 
application. 

Seo  ant>\  pp.   715,  820. 

I).  Every  person  charged  with  the  offence  of  libel  before  any  Court 
of  erhuinal  jurisdiction,  and  the  husband  or  wife  of  the  person  so 
charged,  shall  he  competent,  but  not  compellable,  witnesses  on  every 
hearing  at  every  stage  of  such  charge. 

This  section  applies  to  all  libcln,  whether  published  in  a  newspaper  or  not. 

10.  This  Act  shall  not  apply  to  Scotland. 

11.  This  Act  may  be  cited  as  the  Law  of  Libel  Amendment 
Act,  1888. 


9. 

INDECENT  ADVERTISEMENTS  ACT,  188'... 
5-2  &  53  Vur.  c.  18. 
An  Art  to  sup}tie»s  liidiiriit  A<licrtis<  mints.      [•IGth  ■hiUj,  1S89.] 
1.  This  Act  may  be  cited  as  the  Indecent  Advertisements  Act, 

'2.  This  Act  shall  come  into  operation  on  the  Ist  day  of  .January, 
one  thousand  eight  hundred  and  ninety, 
d.  Whoever  affixes  to  ur  inscribes  on  any  house,  building,  wall, 
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ho.iriling,  Kate,  fence,  pillar,  pout,  Iward,  tree  or  any  other  tiling 
whataofver  ho  an  to  be  vmhUi  to  a  person  being  in  or  iwssinj,'  nioii" 
any  street,  pui)lie  highway,  or  footpath,  and  whoever  attixes  to  „r 
in8cril)eH  on  any  public  urinal,  or  delivers  or  attempts  to  d«livH-,  or 
exhibits,  to  any  iniiabitant  or  t<>  any  person  beinf-  in  or  iwb.sinj; 
alonn  any  street,  public  highway,  or  footpath,  or  throws  down  tlie 
area  of  any  lu.use,  or  exhibits  to  public  view  in  the  window  of  uiiv 
house  or  sliop,  any  picture  or  printed  or  written  matter  which  i,  of 
un  indecent  or  obscene  nature,  bhall,  on  summary  conviction  Ji, 
niaiuier  provided  by  the  Summary  Jurisdiction  Acts,  be  lial.le  tu  a 
IH'iialty  not  exceeding  forty  shillings,  or,  in  the  discretion  ..f  the 
Court,  to  imprisonment  fovany  terra  not  exceeding  one  montli,  ,^itll 
or  without  hard  lal>our. 

■1.  Whoever  gives  or  delivers  to  any  other  person  any  >ui:li 
pictures,  or  printed  or  written  matter  mentioned  in  section  three  of 
this  Act  with  the  intent  that  the  same,  or  some  one  or  mure 
thereof,  should  be  aflixed,  inscribed,  delivered,  or  exhibited  a:i 
therein  mentioned,  shall,  on  conviction  in  manner  provided  bv  ilie 
Suniniary  Jurisdiction  Acts,  be  liable  to  a  penalty  not  excJtdiiig 
live  pounds,  or,  in  the  discretion  of  the  Court,  to  imprisorusient  tur 
any  term  not  excee.lin.,'  three  months,  with  or  without  hard  lul.otir. 
5.  Any  iidverlisement  relating  to  syphilis,  gonorrhtea.  n.ivoLis 
debility,  or  otlier  complaint  or  infirmity  arising  from  or  relatin.-  to 
sexual  inteicon,  :ie,  .ihall  be  deemed  to  be  printed  or  written  nuuter 
of  an  indecent  nature  within  the  meaning  of  section  three  of  this 
Act,  if  such  advertisement  is  affixed  to  or  in8cril)€d  on  any  bouse, 
building,  wall,  hoarding,  gate,  fence,  pillar,  post,  board," tr.e.  or 
other  thing  whatsoever,  so  as  to  be  visible  to  a  person  Imii"  in  or 
luissing  along  any  street,  public  highway,  or  footpath,  or  is"allixed 
to  or  nisciibed  on  any  public  urinal,  or  is  delivered  or  attempttato 
be  delivered  to  any  i>ersou  being  in  or  passing  along  any  >,uxet, 
liul>lic  highway,  or  footpath. 

G.  Any  constable  or  other  peace  officer  may  arrest  without  warnnit 
any  pe^^on  whom  he  .shall  (ind  committing  any  offence  agaiii>t  tliis 
Act. 

7.  In  tliis  Act  the  expression  "  Summary  Jurisdiction  Acl.,"-- 
In    Knglund    nivalis  tlie    Suinniary  Jurisdiction  ,Hnglislii    AcU 

within  the  meaning  of  the  Summary  Jurisdiction  Act.  iMTit; 
In  Hcotland  means  tiie  Summary  Jurisdiction  (Scotland     Ails. 

IBtil  and  1«H1.  and  any  Acts  amending  the  same;  and 
in  Ireland  means  within  the  police  district  of  Dublin   nittinpolis 

the  Act*  regulating  the  powers  and  duties  of  justices  ul  ibe 
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peacfl  for  stioh  ilislriut  (ir  of  the  ]M)liee  of  ttucli  diHtrict,  and 
elnf^wheie  in  Ireluiul  the  Petty  SesHJoim  (Irelttiul)  Act,  1851, 
uiiJ  unv  Act  iimendiii;;  the  same. 


10. 

SLANDER  OF  WOMEN  ACT.  1H91. 
M  .t  .i5  Vai.  i.  "il. 

.1/1  Jit  tit  (iiiii  11(1  till'  l.uir  nliiliihi  to  tlir  Sliui'l'i'  III'  H'liiiini. 

[r)th  An.iiiil.  1H!U.] 

1.  Words  Hix)ken  and  puldislicd  after  tlio  pussinf?  of  this  Act, 
which  iinputo  iinchastity  <>r  adultery  to  any  woman  or  {jirl,  shall 
not  i(i|uire  sjiocial  daniasc  torendiT  tlicni  actionable. 

Provided  alwavri,  that  in  any  action  for  words  sixjkcn  and  made 
actioniihle  by  this  .\ct,  a  |ilaintitYsliaU  not  recover  more  costs  than 
damafjes,  unless  the  jndfjo  shall  certify  that  there  was  reasonable 
ground  for  bringing  the  action. 

■2.  This  Act  may  bo  cited  as  the  Slander  of  Women  Act,  1891, 
und  shall  not  apply  to  Scotland. 

Woo  ante,  pp.  09—71. 


11. 

THE  CUKHLl'T   AN1>  ILLEOAL    I'HACTICES  PREVENTION 

ACT.  ihd:.. 

r>H  .'L-  5!*  Vkt.  <.   JO. 

All  All  III  iiiiniiil  III'  Cmnii'l  <""/  ///'-/<//  I'miliin*  I'l:  iiuliuii 
All.  ihh;i.  l'"''''  •''■/.'/.  1«'-'"^-] 

1.  Any  iHM-son  who,  or  tht;  director.s  of  any  body  or  association 
c  ii['oiatc  wliich,  before  or  during  any  parliamentary  election,  shall, 
for  the  purpose  of  affecting  the  return  of  any  candidate  at  such 
election,  make  or  publish  any  false  statement  of  fact  in  relation  to 
the  per^onal  character  or  conduct  of  sucli  candidate  shall  be  guilty 
of  an  illegal  practice  within  the  meaning  of  llie  provisiims  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (,4(!  A  47  Vict, 
c.  51 ),  and  shall  be  subject  to  all  the  penalties  for  and  coiiseiiue:;<-es 
of  committing  an  illegal  practice  in  the  said  Act  mentioned,  and 
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the  »rtid  Acl  Hhall  l»e  taken  to  li«  luiieiuled  us  if  the  ille>;ftl  piftciif,. 
deliiitid  l>y  ttiin  Acl  hml  l»«en  contiiiiii'd  therein. 

2.  No  piiw.ii  fliuii  l)u  d.'enii',i  to  im  guilty  of  Niu-h  illc^nl  pninicu 
if  he  can  show  Jml  he  hail  ie;»soniiliU!  Kioumlw  fur  hclievinj.',  uid 
did  heheve.  the  siatenunt  nitidi!  hy  hiui  to  l>e  true. 

Anv  pernon  i  hiuned  witli  an  otTence  under  this  .\ct,  itnd  the 
liuhhund  or  wife  of  Huch  person,  iih  the  chm)  may  he,  shu  I  be 
coniiMtent  to  give  evidence  w  answer  to  Hiu-h  charRe. 

;J.  Any  |«>rHoti  who  nhall  nmkn  or  puhlinh  any  faiHe  statenu  i.t 
of  fact  as  aforesaid  niay  1k^  restrained  hy  interim  or  perpi  tu:il 
injunction  hy  the  Hir;li  Courtof  .(ustice  from  any  re|)etiti"M  of  smh 
faihe  Mtatoment  or  any  false  stciienient  of  a  similar  cliuiiict.r  ni 
relation  to  wucli  candidate,  and  for  the  purpose  of  Kranlin-  ;iii 
interim  injunction  i.,,,„>i  i,„ie  proof  of  the  fidsity  of  the  Htateinriit 
shall  lie  sulUcient. 

4.  A  candidate  shall  not  he  liahle.  nor  shall  he  suhject  to  any 
incajiacily,  ikm-  rhall  his  election  \m  avoided,  for  any  illej^iil  pra.tic« 
under  this  .\ct  committed  hy  his  a^ont  other  than  his  elcrii.ni 
agent,  unless  it  can  he  shown  that  the  candidate  or  his  uUcti.ni 
agent  has  authorised  or  consented  to  the  committing  of  -^ucli  ille-ul 
practice  hy  such  other  agent,  or  has  paid  (or  the  circulation  .f  riie 
false  statement  eoiistituting  the  illegal  practice,  or  unless  m-.n  tl,,,. 
hearing  of  an  election  instition  the  election  court  shall  f.nd  i.nd 
report  that  the  election  of  such  candidate  was  procured  or  iiiul.  iy 
assisted  in  consequence  of  the  making  or  puhlishing  of  sn.  h  tain- 
Btatementa. 

5.  This  Act  may  he  cited  as  the  Corrupt  and  Illegal  I'm,  h» 
Prevention  Act,  1H!».5,  and  shall  1*  construed  as  on*-  with  -ie 
Corrupt  and  Illegal  I'ractices  Prevention  A-t,  1mh;»,  and  that  \ot 
and  this  Act  may  he  cited  together  as  the  Corrupt  and  Jlli-;ui 
Practices  I'revention  Acts,  1883  and  18y.'(. 

Bvoante,  pp.  437,  401,  810. 


1-2. 

THE    PATENTS   AND    DESIGNS  ACT.   I'tOT. 

7  Ei)W.  VII.  (.  -19. 

'ilat'n  Au>jutt,  1U07.J 
8tj.  Where  any  person  claiuniig  to  he  the  patentee  of  an  inven- 
tion,  hy  circulars,    advertisementa,    or   otherwi.-ie,    threutcii.-,  any 
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other  pprsoii  wit-  ny  legal  roceeiHugH  or  Haljiliyin  i.'spcct  f>f 
any  alleged  iafiingemenk  <■  the  patfiit,  any  i)ersoii  a^iKrievofl 
thereby  luay  briri}.'  tin  action  agaiiiMli  him,  ami  may  ohtuin  an 
iiijunctioit  n(?ainst  the  continuance  of  siu-li  tlneatH.und  nmv  recover 
•^' 'h  damage  (if  aiiyi  as  ho  haH  HUstiitied  thereliy,  if  the  alleged 
infringement  to  which  the  threats  r(  ited  was  not  in  fiu?t  an 
isifringement  of  aiiv  legal  lightHof  the  person  makin;.'  nuch  threats: 
Provided  that  thin  Heetion  shall  not  appi  v  K  the  p<  rsoti  making 
such  threats  with  due  diligence  conimeneoH  and  piimecutefi  an  action 
for  .nfringemtnt  of  'iia  patent. 

ri^o  onto,  pp    07     105,  •136—437. 
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GENERAL  INDEX. 


Al<ATKMKNT  OF  ALTKJN,  r.iia.  571,  07t!,  :.H1. 

AUSOI.I'TK  ntlVlLEGK,  227—347. 

(i.)  I'lirliiimriilary  procridings,  2ai,  232. 
(li.)  Jiiiiicial  |)roc<.(lings,  232—215. 
words  spoken  lij-  a  jiidgi-,  2.'13. 
•Tonls  apokcii  hy  a  cmiiscl.  2.38,  2.T.» 
woriis  8[)<ikt'ii  by  a  witness,  211. 
words  ill  aflidavils.  kc,  212— 24.">. 
Oil.)  AcIk  of  SUt«',  24.".— 217,  776. 
prcc<'d<>nt<f  of  pleas  of,  77."i.  77H. 

Alll'-iK, 

mere  general  words  of,  not  actionah'.o.  4K,  12.'t,  121.  770. 
need  not  be  jiislifi.d.  1«2 
ACOESSOniKS 

to  the  [nblication  uf  a  libel.  IC.S,  72;i,  728. 

A»'ClDENri(  L  I'UBLICATION, 

civil  liability  for,  5,  6,  163.  311.  4rt'.i,  770.  771. 
criniiii'.i  liability  for.  4ti9 — 472. 

Ai  CO.Ml'Ml'i:.  168.  723,  728. 
may  prove  piibliciilinn,  677. 

At CUUl)  AND  WATISFACTION. 
pi      of,  63«,  782. 

Ait'OUCHEUR, 

words  spoken  of  an.  li'J,  6.'1,  2ti!l,  '.i>*<'<. 

ACTION, 

within  what  time,  Oi)!»,  6lii, 

in  what  Cdiiit.  6i'6.  6ii7.  'i  1 1. 

letter  before,  613. 

costs  of,  4:19—4,14. 

notice  of.  now,  as  a  rule,  iiiin.rehsirv.  613.  S34. 

eon.<ideralions  before,  .■)!>: — nil!). 

con.'iolidaliun  of,  61!t-62l.  7fir..  7«4.  811.  845. 

previous,  610    tll2.  781. 

eriminnl  pnveedine,.  when  a  bar  to.  !),   10,  61? 

joinder  iif  caii.ses  i.f.  iliil— fiofi. 

remitting,  to  Omntv  Cdiirt.  618,  711. 
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KCllOti— continued. 

will)  may  maintain,  418,  419,  NS?. 
prOTfcdiiigs  in,  arc  privilp);ed,  232— '24ri. 
on  the  r!we  for  worls,  13.  ~r>,  77—108. 
limitations  nf,  609,  010. 

AOTIONADLK  HUH  SK, 

what  lan^iiagp  is.  1,  II,  39—72,  387. 
what  lanv'ii;igi'  is  nut.  1,  :i,  72— 7"i,  377. 
general  ilaniagc  pn^sumcil,  2. 

AirriONS  (IN  TIIK  CASK  I'OK  WOltltS  rAlJrtlNH  DAMAUK.  7?     In... 
right  of  art  ion  ■iirvins,  77. 

analixjoiis  lo  artinn  for  tilamhr  nf  liili',  78. 
actual  ilainaLT-'  nnist  W  fthnwn.  T'*. 
what  plaintitr  niiisi  prow.  78.  7!l. 
malioi.  7»,  8ii,  9:t,  91. 
privilij:e  a  delini  i-  in  ^ii^h  actions,  91. 

I.    WoltDS    WHICH    IIISI'AIUdl;   .*    .man's   TITIK  Til    AN\    rnnl'JRTV.    VA.W, 
OR   l-KKSONAI,,   79  —  88. 

such  wiir.ls  n»nally  callcl  slandi  r  nf  litli',  79. 

stall  mint  must  ln^  false,  80. 

statinicnl  must  In-  niahcinui,  8ii. 

wonls  may  Ik'  lidur  spuki  ii  or  Hritlcn,  81. 
If.  Otiiii!    wni.ii-i    umrit    iniirk    a    maV   iv    ins    rROFi,--.io.\    it. 

ANOTIIl'R.   88— 9.". 
traili',«ni:iii  niav  "  piilT  "  Ills  l'ooiI-.'.  88.  89. 
wli.it   i>  necessary  to  support  action,  93. 

III.  'I'|[R»*TH    Of    I  liiAI.    IlilX  !  IMllNCS.    95-  lo.". 

inlfrini  iiijiiiicliiin.<.  97.  98,  •I,'I2.  13.'. 
Ihreati  l.y  a  jiatcntcc.  9(*— loi,  4:i."i— 437. 

IV.  Otiikii    ttoKii.s    WHICH    is'irut;    a    ,m\n    is    hi-;    ri!i)H.s~|o\    oi; 

TRAlll.   llC)— 107. 

V.  OriiKR  woiih.K  wiiirii  imri;  hamai.j:.  In",  li*. 

rnccil.nls.  7.-.4-7.W,  7<>3— 767,  781. 

.M'TOKS. 

woriN  oonotrnini.'.  29. 
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Ai'T.S 

injurious  to  reputation  without   i.xpriR>  woril-.   1. 
nf  public  men,  !n;ty  he  cnticiserl.  i;*;t, 

.MIS  OF  -TATK. 

alisolulcly  privilc'i'l.  21.".— 217.  77ti. 

AMIKiTIVK. 

Iil.1  Hour  ch.iri.'..  inn   I..    CMni,yi-.|  Lv,  III,   I  |i;. 

M'MISIsrUATInN  (>|'  .MsTICK. 

hiiiii)  //</..  coniineiii-'  on.  2n9     211. 
piil'lications  refl.  etiii/  on.  :,'JH     .",r.(',. 

AliMISfsTKATiiH.-i. 

rij.'lll    of  a'll.rli  ,|o.-  I1..1    p.,.,   1,,,   .•,.H0. 

lor  vl.irirh  r  of  nile  may  p.i  .-.  .",81. 
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AUMIRALTV. 

repoit  to,  207,  ::01. 

ADMISSIONS, 

liy  (li'frniluiit,  ilfoct  of,  t;77,  7:;!t. 
intcrrogatnrii  s  In  ulitnin,  tiori.  (>(!'.'. 

ADULTERY, 

charge  of,  in  writiDg,  is  libclloiifi,  'J,  2ii. 
wordi  inipuliiig,  nut  actionabli:  at  couiniuii  bw.  111. 
to  a  physician,  (i.'t,  7:;. 
to  a  filirgymaii.  .19. 

to  a  woman  nr  ^'irl,  ailiiinaMf  nnw  l.v  «faliitc.  ".', 
09—72. 

"  ADVKNTUUKK,"  18. 

ADVERTISK.MKNT, 

in  newspaper,  when  priviluged,  29i). 

of  tradesmen  may  be  criticiscil,  3,"i,  21(1— 2In,  2'.'1. 

of  cure,  m.'iy  be  criticised.  217,  221. 

publication  by,  wlirn  evidence  of  malii'e.  Il.v.l,  ;itiii. 

of  reward  for  det<>ction  of  crime,  2'JI.  7711. 

newspaper  proprietor  liable  for,  17(>. 

Indecent  Advertisements  Act.  iMO.  .'ill. 

ADVICE 

when  privileged,  2<i3— 26r.,  777,  77». 
en  evidence,  fi67— 67(1. 

••ADVISED  SPEAKINO,"  IM,  Mi.  M.i. 

ADVOCATE, 

privilege  of,  2:i8— 241. 

reports  of  spr^ches  of,  31."). 

publication  in  vindication  of  character  as-;iil.tl  by.  •.'!•-'. 

conduct  of,  nay  aggravate  damages,  3U3. 

m:iy  be  a  contempt  of  Court.  .Ml. 
AFFAIUS  Of  STATE 

may  be  criticised,  ioti — 2«i9. 
Al'KIDAVIT, 

ilef,uii;il"ry  statements  in,  privileged.  242     24.".. 

may  be  ixpunged.  2i:i. 

in  answer  to  intirrogat^iries.  titi2— 0<i7. 

of  documents,  tiSl  -<i54. 

on  applications  for  leave  to  fil.    enmiiia!  iiiluiui..ti. 

Ill  .ivgiavation  or  mitigation  of  puni-iliineiii,  r:ir.. 
AITEI!  DlNNEIl  Sl'EliClI, 

pulilieition  of,  ill  newspaper.  L'l. 

ai;i;nt, 

and  principal,  .".S3— .■.8!i. 

pri.icipal's  orders  no  defence,  7)84. 

evideiiee  of  .authority  to  piil>lis|i.  4ri'.l.  .".8."..  .",.m;. 

ratification,  nSti. 

innocently  publishing  a  libel,  lll8,  170,  o84. 
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li.il.ililv  111'  |iijnci|i:i1  f..r  |iMl)lic-.i(i.iii  l.y.   ir.lt.    170,  .■.s:..  'iHT. 
,-larjilii   "I'  lilh-  \i\,  ST. 

worils  liv.  III  a~si'rli"ii  ft  piuticliim  iif  rijjiils  nf  princip:;!,  priviligi  ■!. 
87,  8H,  L'lXi. 

ACiOKAVATIMi  i'IUl'|iM.STAN('K8 
must  bo  justified,  182. 

AiiUllAVATKIX  OF  DAMACiKS,  ilSK— ;t',l3,  tl87. 
widi^  circiilatiiin  nf  lilul,  :i(Ni. 
malice,   390. 

hy  plea  of  jmtificafioii.  l!ll.  XMi.  :t!(:i,  cm.-,.  i18i'i.  f.HI. 
by  injudicious  cruss-txaininatinii  nf  |ilaiiititT.  tj'j:i. 
pliiiiiliir'g  go.nl  cliaracU  r.  391. 

AtlilHWATKtN  OF  IT.N  ISIIMKXT, 
alliiiarils  in.  7111!. 

AiiKKKMKNT 

lo  acct  (it  llii    |iiil>lii':ilinii  Mf  iniitiial  apologies.  782. 

to  conipi'iini*'.  •'i*7. 

promise  In  ali<t;Min  rnmi  |Mlllll^ll.ll.'  a  lilwl  no  eiirHideraliuii  fur.  '.> 

ALf>KRMAN. 

woriis  spi-kon  of  an,  'fi. 

ALIEN.  .-..S2.  r,S3. 

Ar,Mi(".OUY. 

may  be  a  lil»l.  ll:i.  12".  l.::!,  471. 

AT.Ll'SION, 

libel  by,    113,  CM. 

AMIIASS.MXJRS, 

forei^'U,  libels  uu.  40.'j. 

'■AMlU-l)KXTi;U.'  Ill,   tJii. 

AMBKIIOIT.S  KXI'HKSSKINS, 

=aie  of  coiLstruction  as  lo,  119.  l-l — 124. 

LTidence  as  to  meaning;  of,  t'>82 — tiSI. 

nieanuig  .v-ieiilied  l»y  itiiiiiendo  tmu'I  lie  adliered  to.  117. 

A.\lEXDlli;XT 

■  f  pleadinL'.s,  f>'!9.  Olti. 
at  the  trial.  092. 
Iiy  the  Corut  of  .\ppe.il.  7n3. 

of  variaiu'es  between  wurds  laid  and  tlinsr  pruv  I,  tiSi'    •'".<. 
..(  indictment,  729. 
I  if  informal  iim,  742. 

AMKXUS. 

eviileiw,    ,,f.  m  niilf.;.Ui..ii  .if  .lamases.  -ti^  — 4iiC,   /.V.. 

'•  ANANIAS,"   123. 

ANiiKK 

.d  iiut  malice,  34!i,  350. 
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AN.NUAL  PKOFITS, 

dililiuutiuu  of,  37H.  381*,  ItHN, 

liow  prunil,  M'i.  ;i(t;i.  , 

AXONVMUUS  LJili'JiK, 

sbuwu  coiifiili'iilially,  J.Vl,  L'.">7,  7.'>0. 

upinioii  M  to  haiHlwriting  uf,  wln-ii  privilogoil,  I'K). 

AXSWEKS 

to  inlorrogatories,  662 — Oti?. 

AI'OI.OUV,  4()4— 4i1C,  644. 

sliuuld  be  dbmaudcd  before  actiuii.  UI3. 

what  18  a  sulUcic'Ut,  U14. 

juiy  to  judge  of  ButHcieiic.v  of,  liKi.  7».'i. 

dLoiild  b<'  frank  ami  full,  tnti.  (111. 

notice  of  iiit^-niion  to  jjive  evid*  iiCi-  of.  tJ44.  71*.*. 

absciieo  or  itiailei|uacy  of,  may  .•»g(;ravale  tlie  damage-',  ;t73. 

publication  of,  4ori,  4ot'>. 

lurm  ul  pI'M  of,  lol,  (ill,  7S3— iS7. 

AI'OsiTAiV.  IK.-.. 

Al'OTIIKCAIlV, 

words  conccruing,  (i;). 

Al'l'KAL, 

proceedings  in  the  Court  of.  7o:t,  7ii4, 

to  Couri,  of  (.'nuiinal  .\|iImm1,  7;t.-i,  7;iii,  71:1. 

from  I'ounly  I'ourt,  7l:i. 

as  10  costs,  14.-1  —147. 

notice  of  motion  on,  7UL'. 

AI'I'KAIiANCK.  nil. 

AI-rol.NTMK.NT. 

to  (lovornment  oHire  l<  inaltiT  of  piililie  loneern.  -07,  '.'OS. 
proof  of,  1173. 

Ari'OimONMK.ST 

ol  costs  ot  .».-.iii-.t,   Hu,   147,  418. 

AllltlTU.VTdU 

eannul  comiuit  tor  ooMlt  iiipl.  Uh'J. 

AUCimibllOl', 

l.iiigiiagi'  coiiei  rniiig.  -i. 

AUiiiiTiar, 

iriliei-ni«  on  tin-  w.iik-i  of,  31,  l"*!     -Mr., 
worits  coneeriiin;-'.  -ill*.  7.*»3,  704. 

AUKK.ST  OK   IIDdllKNT, 

motion  for,  in  criminal  ia.«. -,  7'-'7.  731.  73'.. 

AU.SON, 

eliiirge  of,   130,   141,   14.".,   l.")!. 

AIITK'I.ES  OF  TlIK   I'KAC'K, 

absolutely  privdi'ijid.  '^43. 
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(1  iti(-Uli)  oil  tlir  |>i 
«'lliiig  allfieil  nui 

lnre<  .iiid 
k-  i>f,  i:.. 

wor 

ks  of,  2U,  •-•l.-i. 

AUT-MASTKK, 
libtl  on,  I'M, 

ASSAULT 

with  int<-nt  to  rob, 
provokpd  liy  a  IiImI 

chargi>  of. 
,  ^liil. 

act 

ionable,  41. 

ASSKIITION 

of  fact,  iKjt  liD/ui  /idf  coiiiiiiinl. 
pudding  lo,  til'G.  UL'7,  ri>» 

ii»r— :;i)i,  -iii. 

ASTlEUISKS 

put  for  plaiiitiU's  iiuiu.',  ITd.  7 

."J. 

ASYLUMS,  MANAUKMKXT  OF, 
matter  of  public  interest,  211. 
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ATTAC1I.MK.\T, 

fur  Contempt.  r.Ci— .ViS. 
conuniltal  ilillers  from,  Ku,  :ihH. 

ATTACK, 

by  piainliff  on  (ItfiM.I.int.  answer  tn.  privileu'iil,  L'!tl,  L'ifJ.  :il»ll. 
ATTEAIPT. 

to  eomiiiit  a  felony,  charge  of,  aeli..iiahle,  11,  41,  143. 
words  sullieicnl  lu  impute,  113. 

ATTOIINKV, 

lilM>ls  on.  2S,  111,   II,-,,  IL'I.  13,-.,  211.  .til.'i.  321,  751,  7.-2.  71IS. 
.slander  of,  til,  02,  :!0,-.,  ;f>a.  77U, 
acting  as  advoea'    .  iirivile^'c  of,  2311. 
not  liable  for  as,-,  itin^-  his  clients  rights.  S7,  HH,  2!lii, 
bills  of  e"sl8  iif,  not  privileced.  24.-.. 
pabliialion  of  liliel  t<i,  2."it),  30.-). 
m.-iv  five  iiif..rinali<n  un.iske.I  to  cli.nt.  2t;ii,  26.' 
plainlitl,  pio.jr  ..f  nnalification,  G73,  674. 
AI:(T|i..\i;i:i{. 

words  concerning,  64. 

libelloii.<  M'llie.-  t".  1  V  ]..  1-iins  inl,-rr>i.  ,|  m  proceeds  of  »ale.  2s2,  2;iii, 

AlIOlTUlt. 

report  by,  to  .-li.ir.  b^li   [^  privilei;.  d.  2S2. 

AliTIKlK. 

criticisms  uf  works  ..f,  2'.'.   IDI,  21:1     Ji:,. 
liable  as  publisher.  l."o.   If'.O. 

AITIIORITV, 

{,'iveii  to  another  to  pub!i-h  a  Mel.   171.  172.   lOil.  (70.  .IS.".  ,'87.  ."s.'i. 

when  implied,  MT<.  .'■.sr.. 

ratilicalion,  iMt'i. 

in  criminal  cases,  470—472,  Ml — filJU. 
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AVBKMBNT8, 

when  netossary,  13(i— 138,  UK,  027. 
in  livii  ca««!s,  iii'isti  not  be  [iroved,  dt'i, 

except  of  plaiiitill's  ortli'e  or  trado,  G27,  OSj. 
in  indictmento  and  criminal  iuforiuatioiiiatill  npcossarv,  7:;l,  7l'l',  7:10. 
of  special  intent,  4C6,  467,  722. 
costa  of,  449. 

B. 

HAD  CUARACTEK, 

PTidenrc  of  plaiutill'ii,  401—403. 

HAD  M0TIVK8,  IMPUTATION  OF,  221— 1.'24. 
cunnot  aa  a  role  be  fair  cuiuuieiit,  222. 
becomes  a  commtJit  if  facts  set  out,  ur  known.  22J. 

BAIL 

for  appearance  to  take  trial,  7ltf. 

BANK£R, 

ref'wing  to  honour  a  cheque,  13,  132. 

circulation  of  rumour  thai   bunk  had  siopprd  paymetit.  2.">t!,  ',\M. 

refusing  to  accept  cheque  of  a  particular  bauk.  22,  l:iL',  2».'1,  .'i..ii. 

BANKERS'  BOOKS  liVlt^ENCK  ACT,  016.  OO'J,  070. 

IJANKRUl'T. 

con  sue  for  libel  or  .slaadt  r,  .'i79. 

charei'S  against,  by  trusUo,  privilejj'd,  2S1,  282.  S.'.T. 

liANKRUPTCy, 

imput-ition  of,  3,  li,  32,  66.  144,  146. 
reports  of  proceediuga  in    privileged.  312. 
char;;e  of  having  cimmitte.i  .ict  of.  2.S2.  2!til. 
no  defence,  fiSO. 

BAHRISTEK, 

libels  ou,  27,  292. 

slander  of,  lin. 

pnvilcsro  of,  238—241. 

instructions  to.  privilru-.  d.  24."!,  3(i4 

libel  by,  in  law  liook,  I'l,  317. 

eriiiiinal  information  against  I'ouiitv  <  oiirt  .Tuilge  f.,r  rcfn  in'  1..  lieai. 

467. 
report  of  speich  if.  in  I'ourt,  ','■"»,  319. 

HASTAIU). 

libellous  to  wilt,    and   publl^b  ihat  child   i>  .<.  2o. 

or  tliat  u  woman  ...is  i,'ivin  bir'h  to  a.  2o. 

slander  to  .i.iy  of  ;i  woman  that  slio  lia.<  hal  a.  tV.i     7:.'.  1.",.".,  4li;. 

slander  to  makr  ■inch  n  charue  if  injurious  1,1.1  in,ii.    n  hi-  pi..f(  s.,ion. 

72. 
imputiiio'i  th.Tt  li'  ir-upparent  is.  81.  82. 

'•  BAWD  ■■  70.  71.  l.-.r>.  r.72. 

liWVDY  IIOIISK. 

iharge  of  keeping,  is  actionable.  42,  40.  Iu5. 
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BBQIN, 

rijjbt  U),  nlwnvs  with  [.liintilf,  iiT;t. 

DELI  Kb' 

ill  Iriitli  r.f  «..i.|»,  iiiii^>:ir>   I'l  piii  il.  „'f,  L'.".;i,  •.'."it,  257. 
no  (Jcfciico  ill  abxi'iici-  u(  piivilrgi',  'i:>'i,  T,>\,  ;!.*>r. 
iiiuy   iiiiti;{uli'  (Ittiiiugcs,  WM. 
Iicarsiiy  m  pribablo  ground  fur,  X>'A. 

IIKIAMY, 

what  worja  amuiint  (<>  u  ('lmri;i'  i>f,  I  lu*. 
charge  uf,  ia  actiuiiublu,  41,  ^U. 

BILL  UF  COSTS, 

not  privilogoj,  21.'. 

objrclioua  to,  are  privili^s'ed.  244, 

msiiui', 

woiJs  C'liicirniiig,  IIM,  'i'i'i, 

charge  of,  to  his  clergy,  privih-goJ,  282. 

entitled  1(1  rriinin:il  iiiforniatinn.  40*1. 

"  IH,.\rK<ilIAUI),"  3. 
"HI,A(K-[,K(;,"  21,  49,  74,  127. 

•'  HLACK-M8T," 

to  put  a  naini'  on  a  blai!k-list  may  lii>  a  lil'iO.  2!).  .'1.1,  107.  l.'i: 
imhlicatioii  of,  may  \>i'  true,  lllO.- 

may  br  an  afciiiali-  rr|Miii  ..f  a  jii.liii.il   pi. 

,11.3. 
•vhpthor  it  ran   bi'  fillnrwi-c  privil.  jjcil.  ./«, 
263,  283. 
ilictiiiii  of  r.or.l  I.iii.lley,  33. 
libd  on  a  fradir  in,  XA.  133,  313,  481. 
Ii.i.li    uiiiiin  lial.l.    hi    i.iil.|i«liiiiL'.    \"'.   l:tl,  .•.HI, 

"  itr,.\rK-M.\n,i.s<i,'   iji. 

••  liI..\CK-SllKi:i',"  21,   10,   ll,-;,  127, 
lil,.\SI'IIKM()r.-;   WnlilK-i,  to.   177    .Vll, 

(Ipfinrd,  177, 

iniTc  ciciii.il  of  ClirUlianity  U  mil  bb'i.'niniy,  I7'.l.   IMO, 

iiiUnt  lo  btinj;  nlignin  into  ci-:ii«  nipt.  17s. 

Iii/iicsl  adwicary  of  hi  ntir.-.',  opiiiii'-.   1711. 

jiiatifiiMtion  not  allowed.  478. 

hcrosy  distinct  fnini  blasphenu',  l,-i!, 

ti.nsy,  4Sl!-48!t. 

statutory  pri'visions.    Id  I      IHii. 

juiisdicllnn  "f  Kcclf.-iaslical  Ciriirl-,  4.17  — 4»!l. 

iiporl.s  ..f  pr'W-c.diii-4s  ill  ('.mil-  ill'  .lii-liii-    1-  1,1.  :ir.'  ii..!   pi 
;I28,   181. 

y.  nconfnrniity,  4SH.  4811. 

I'liitarianism,  1.S8.  4fl9— .".nl. 

lii.^tory  of  til  ■  law,  lUi) — .•.H.'t. 

piinislini.-nt.  4«4— 180. 

t'ouimoii  Law  not  alli-rli-.l  by  i,tatiiti,-s,  l.i.'.. 

SLMlL'h  law  as  to,  601. 
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"BLOODBUCKKB."  BH. 

lioAllli  <»K  (ir.\lili|.\\>. 

priK'i'i  iliii^'H  of,  u  luaitir  it  piiMic  iiitirr^i.  'Jil. 

ir|H)rt»  of  ini'i'lingH  nf,  iiiivllcjji'cl,  .TJ'J. 

words  apukcii  at  moil  1114  '  f,  priviU-gc  I,  altliiiu(;li  rf'pnrterfi  pri'si'til, 

282,  3U0. 
coaU  of,  4ri.1. 

••  JIOLTKU," 

charge  o{  having,  lilMlluiiK.  1HI. 

HOS.i  FIDK  (••JM.MKNT,  ltf3    :'2r.,  t>34— 036. 
nu  IiIm'I,  I9t,  70'.l. 
what  ia  a,  210. 

a  (luistion  for  the  jury,  2l'.t,  HJn. 
Jiatinction  fnim  allrj/alcnti  of  fact,  2ii:i. 
imputation  of  a  '.ad  nioliv.',  :!2I— 22-1. 
bona  fido  iii^iillicii  n',  "2t,  22.'!, 
pica  of,  202,  f.'.ll,  7;:.,  7tis.  770. 

BUS  A  FIDES 

of  d«fciiilaiit,  no  .li  foncr  in  itself,  191»,  221,  22:i.  2.V». 
may  r.iitigalo  darnagos,  3!W — 101. 
mati  rial,  if  occasion  priviliijiii,  2."i<',  2ul,  2."i;i, 
302,  353. 
if  r  -a  of  fair  '■oninicnt  -cl  np,  I'.Mi.  : 
HOOK, 

rcvicwa  anil  criticisms  of,  213— 2lr>. 

in  Latin,  1G7. 

not  t:vi(lcue>^  of  fact  stated  in  it.  694. 

innocent  publication  of  a  libellous,  771. 

sale  of  libellous,  by  bookseller':,  (servant,  107,  .'iHl — ."iH!l. 

obscene,  statut4'S  for  preventing  sale  of.  riii7— .VHI,  .s:i.l     ■>;!.■ 

printed  for  privati'  circulation,  214. 

ll(lllK.'^i;i,I-KR, 
libel  on,  Sn. 
liability  of,  for  sale  ..f  libelloM>  work.   107,  111"*,  .".■(.".   .".lO. 

•■  HOVt'Ol'TlNO," 
charge  of,  32,  33. 

iiuK.MU  OF  :kack, 

libels  lend  to,  S,  4.'5-4.V.t. 

charge  of  having  OMminitie'l.  iiiil   .ieti..nubl'    /"T  .<. ,  t'.i. 

liKKWKK, 

words  concerning,  07. 

eonimunicatlons  with  his  len.iii(s  [ii  i\  ili'^'rd.  'Js;i. 

BHIUKllV, 

words  imputini;,  actionable.  42,  r>7. 

in  ofliees  of  public  tru^t,  ,^0,  r>29. 

at  paiiianientary  elerlion.  charg'-s  of.  2i'S,  20J. 

Contempt  of  Court  by  oilering  a  bribe  to  a  judge.  ,"  1.'.  Sli*. 
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Ii«hilil>  ..f  lil.niriaii  ..I'.  hW. 

UltolllKI., 

imiiitatiuu  .,t  ke«-piotr.  '*.  W.  4«1,  166. 
llliilTIIKR 

cannot  lur  fur  (laudi-r  of  si«ter,  MM. 
"UUN<;i,tK," 

ip"  ken  of  an  jrtiflcir,  i.i  actionatl.',  a; 

•'  IIUNi>;K,"  12tf. 

liUKUKN  OF  PROOF 
ii    HlanJir  of  liilc,  SO. 
ii  pulilirniiin,   Ity,  467. 
of  Miirilioition,  181,  liHi,  lai, 
of  innuendo,   116,  117. 
iif  iMilicc.  Jll,  173. 
of  luaanity,  677. 

11I'IU.\L   LAWS    VMKVDMKNT  ACT,   ll)«)..,«(i. 
mitSl.ViJ, 

in  •■lfi!;y.  7,  H, 
1IIVSINK88. 

1  '"'!»  on  pcracns  in  way  of,  17.  ;2tl— 34. 

"landir  i.i  ptritons  in,  62,  53,  05—69,  627,  68'i. 

V'l mral  low  of,  382.  388. 

unlrnr  statdn.nt  that  IradfT  ia  ri'tinr,,-  fioin.  acli..naM.>.  IiC, 
lil'lCIIKH. 

wonls  C"nCL•rnin^',  fiH,  130,  283. 

iivi;-r,AW. 

charj»c  of  hn  acli  of.  43. 

placarding'  conviction  lor  iofringoment  of,  18,1. 
llVvSr.A.VDKH, 

at  trial,  remarks  of,  not  ptivilegud,  241. 


r.il,KM».\U  n|.'   l'lir.st>\KRS, 
privili'Si'd,  313. 

<'A.\iuiiii)(ii;, 

r.sidrni  iindir^'raduat.'  of,  wliorr  t-Ufd,  007. 
rAMl'llKI.I,  (i.oiin). 

his  I.ibrl  Act  (li  A  7  Vict.  c.  90),  828- .S3I. 

».  1...404.  (in.  780,  79.5,  828. 

s.  2...1i)(.   10.-,.  ti|2.  043,  eye,  786,  7i>.'-..  828,  831,  „. 

».  3,..l,-i!l,  8211. 

8.  4...  I  He  I,  717.  723,  SO.';,  829. 

s.  r.     400,  47.\  723,  80.').  830. 

a.  0...473.  474.  737,830. 

a.  7. ..470 -472,  587—889,  731,  830. 

i.  8..  r.il,  743,  831. 


(iKNKHAL  IShUX. 


«« 


CANDinATK, 

for  oOee,  wordi  coDceraiDir,  6A,  57,  2ult,  3i>0,  2H4.  H9«l. 

privatr  life  of,  whan  open  to  dUcnmlon,  3i)M,  2St,  '.>n:<.  i:)7,  l.l'<.  \^\ 

lUtcmcDt  (Tcrring  withdrawal  of  parliaiin'iiluj  v,  4ii|, 

Cormpt  Franticea  Act,  IHQn    437.  438,  H47,  min. 

I'ANT,  or  8I.AN0  TKRMH,  124,  13S,  683. 

CAPTAIN  OF  BIIIP. 

word)  concrming,  31,  268,  2tfl,  330,  321. 

tABD-8irARPIN0. 
charge  of,  126,  16r). 

CARICATURE, 

libel  l>y  meant  of,  2.<t.  151,  314. 

CASE, 

action  on  the,  wbt'r<'  ilauder  will  not  lir.  II,  77,  lo7.  I<>K. 

CAL'SKS  OF  ACTION, 
joinder  of,  600— 606. 

(CAUTION 

to  tradeimen,  when  pririlegcd,  263— 37l>. 

CKNSORBIIIl'  Of  TlIK  PBE88,  U>— 13. 

CENSURE, 

wordu  of,  by  a  judge,  atwoluttly  prlvilcgid.  'l.\^—l.\7 

CEHTAINT^, 

how  ensured  formirly,  13C. 
early  Uchuiculitles,   130,  137. 
of  tbo  imputation,  138. 
criminal  cbarKcs,  139 — 143. 
imiiroct  impiitationa.  144 — 147. 
as  to  pprsnii  defamed,  14/ — 166. 

CKRTIFlt'ATK 

of  prcTious  conviction,  693. 
forcosU,  439.452,  7ni»,  701. 

rKItTWRlRI, 

for  removal  of  indictment  for  libel.  Tlit. 
costa  when  indictment  remored  by,  727.  7.')!'. 

CHAIRMAN  OF  QUARTER  SESSIONS. 

word*  spoken  by,  absoliit/'ly  privili);e<l.  2j>'. 

CHALK  HARK 

may  be  a  libel,  22,  33. 

CIIALI.ENOE  TO  FIOIIT. 

sending,  a  misdemeanour,  4f>8. 

CIIAMBERS, 

power  of  judire  at.  to  commit  for  cont<'mpt.  ■.",»*.  ">.'iO. 
report  of  prncpedin?""  in.  privileeed,  .TIQ. 

may  be  coiiliinpl  "I  Cnirl.  "'.v.'. 

CHANCE  UF  VENUE.  617,  670. 
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CilAPLAIN, 

words  Loiiccriiiiig,  58 — 60. 

loss  of  post,  special  damage,  379. 

CIIAUACrKU, 

piTHif  of  plaiiitill'a  special,  67.3,  671. 
baud  /(V/c  comniiiiiicatioiis  as  to,  2r>2— 2Sil. 
of  servant,   jirimd  faeie  privilegod.   22S,  252,  2.",:!.  27(i    272, 
.•iC.1,  748,  774. 

master  not  bound  to  give,  2511. 

maliciously  giving  bad,  2")3,  3111— .'td:!. 

retracting  former  good,  271. 
cvidcnci'  of  good,  not  receivable  unless  impeaeiied.  ;j9l,  lisr,. 
I'vidciici;  of  plaintilT's  bad,  401 — 103. 

ivvlenoe  for  defendant  as  to,  on  trial  of  indictment,  732.  7:f:!. 
nf  nitncsse.'-.  evidenre  to  impe;wh,  ()!)2,  Wi. 
att.ick  on  private,  actionable,  1!)."),  199. 

CIIAIKiK 

of  crime  must  bo  precise,  138 — 143. 

of  attempt  to  ccmimit  a  crime,  41,  41,  143. 

of  an  impossible  crime,  CO. 

of  being  a  felon,  39 — 42,  183. 

of  biin;,'  a  return(!d  convict,  4.">,  191,  .'!<>;",,  tju,",. 

to  a  Constable  in  his  characwT  as  such,  273 — 27ii. 

irrelevant,  30.-i,  367. 

rilAKOK-SlIKKT 

of  police  couii   is  not  part  of  the  record  of  the  court.  212   .■ii:i 
319. 

C11AU1TABM-;  INSTITUTION, 

criticisHi  on  officers  of,  131,  212,  286,  287. 
trustees  of,  words  concerning,',  26,  601. 
report  by  oflicer  of,  prir-ileged,  27i\ 

CHASTITY, 

charge  of  want  of,  formerly  not  actionable,  tW— 72. 

actionable  if  in   writing,  20. 
of  a  ^'irl.  solaitiiig  in  writing  is  a  libel.  468. 
Slander  of  Women  Act,  1891. ..69.  847. 

"I^IIIJAT."  49.  o7.  61.  05.  68,  74. 

illKATlMi, 

charge  of,  libellous,  20. 

iJi  way  of  trade,  actionable.  67,  6R. 
at  cards,  eliarpe  of,  actionable,  42,  126,   18.".. 

CHEMIST, 

libel  on,  199. 

CHEQUR, 

action  for  <li<ii  inoiirin;.'.  13.   1,32. 

f'-fusai  tu  receive,  of  a  particular  banli,  22,  132.  2N3. 
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CIIIMJ, 

liiibilily  of,  077,  57H. 

parent  not  answerable  foi'  wrongs  l>y,  fiSfi. 

action  by  parent  for  loss  o£  service  o£,  578. 

IIIOICE  OF  COURT,  606. 

(.•lIUISTI.\NrXY, 

publications  against,  477 — .'lO-l. 

CHURCH  MEETING, 

words  spoken  at,  may  Ijc  [jrivilogeil,  2H'J. 

CHURCHWARDEN, 
slander  of,  BO,  57. 
libel  by,  322. 

CIRCULARS, 

(if  trailesmcn,  may  be  erilicised.  2l'i.  "L'l. 

issue  of,  when  restrained  by  injuneliun.  '.»r,  'JK,  tJ-,  JL'ii,  I'M  -137. 

when  privileged,  272.  28,'j. 

CIRCrLATIf)N  OF  I.IKEL, 

extent  and  mode  of.  3.';2     iiiil.  37fi,  3!)2. 

cincri-ATiox  OF  newspaper. 

untrue  estimate  of.  may  be  libelloU'!.  .'In,  31.  1)J. 

interrosratnry  as  to.  C."9. 

material  on  amount  of  damau'es,  392. 

CLAIM. 

Etatem.nl  i.f,  623— 628.  718—767. 

by  husband,  for  words  defamalnry  of  wife.  .Mi7,  762. 

by  wife  alone.  .'i68. 

joint  and  several,  600. 

particular^  of,  766,  767. 

by  soliciii'r  or  agent.  87. 

CLASS. 

words  afleetiiii;  a.  147— L"0,  4C6. 

ri'lii;ious  order  or  community,  liln'l?  on.   t."i6.  46.'!. 

domi'stjc  tribunal  of.  'JSr..  286, 

CLKROY.MEN. 

criticism  on  tlie  public  action  of,  206.  213.  217,  218. 

words  allwting  them  in  olUce,  27,  .'iS.  .W.  213,  7."i7. 

cliarjjes  of  incontiiiency  and   immorality  ag:iiiisl.  .'.9.  60. 

diprivatiou  of  oflice  tie;  ground  ot  aetioti,  oS. 

plaiiititr  nm.1t  hold  beneliee  oi  ofliec  at  the  lime  ol  the  -binder.  .A. 

sbuider  by.  on  parishioner.  !•.  28.'"i,  381. 

libels  by,  on  schoolmaster  in  parish,  3.j7. 

general  relleetions  on  the  clergy  of  a  piulieular  dioee>r.  lil:>. 

CLERK. 

words  concerning  a.  (lo.  144. 

to  vestry,  words  concerning,  26. 

to  tnstices,  words  concernin'_r.  25,  26. 

word-s  1>V.  not   privileo;,',!,  237. 
publication  to  a,  163,  164,  303. 
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"CLIPPER,"  126. 

CLUB, 

"black-balled,"  19,  416. 

notice  posted  in,  21. 

charge  of  misconduct  in,  73,  380. 
COINING, 

charge  of,  45,  757,  772. 

COLLEGE,  MANAGEMENT  OF, 
a  matter  of  public  interest,  211. 

COLLIEBY, 

libel  on  proprietor  of,  .S2. 

sanitary  condition  of  property  of,  is  a  maticr  of  p„I,Ur  „„crost,  212. 
COLLOQUIOU, 

or  application  of  the  slander,  121,  136,  627. 

provisions  of  C.  L.  P.  Act  as  to,  138. 

COLONIAL  COURT, 

power  of,  to  commit  for  contempt,  559,  5B0. 

COLONIAL  LEGISLATIVE  ASSEMBLY, 
power  of,  to  commit  for  contcuipt,  52;! 
COMMAND, 

of  m.-ster,  no  dofcnce  to  seryant,  584. 
COMMENT,  193-225,  034-030.      • 

on  matters  of  public  interesf,  what  is,  205—218. 

on  matters  of  local  interest ,  211—213. 

allegation  of  fact,  nut  a,  ]JS)7— 2U5,  438. 

every  cili^.m  has  a  right  to  mako,'l93,'l95,  206,  207   219 

not  privileged  in  the  eirict  sense  of  that  term,  194  '        ' 

differs  from  a  report,  200,  201,  320. 

bad  motives  must  not  be  r.eklessly  imputed,  221. 

must  be  fair  and  honest,  li).;    218—224    370 

must  not  be  published  maliciously.  224, '225   370 

honest  belief  in  truth  of,  not  alone  sufficient,  199^  221   22,", 

justification,  when  necessary,  182,  202,  203.         '        ' " 

to  what  extent  "  no  libel,"  194. 

limits  on,  196—197. 

immaterial  errors  excused,  199. 

affairs  of  State,  200-    ,19,  769. 

trials  in  law  Courts,  209—211. 

public  institutions  and  local  authorities,  211-21.1 

parochial  charity,  212. 

ecclesiastical  affairs,  213. 

books  and  picture.s,  213—215. 

architecture,  184,  215. 

theatres  and  concerts,  215,  210. 

public  entertainments,  216. 

appeals  to  the  public  notice,  210-218. 

advertisements  and  circulars,  21.1,  217,  221, 
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COMMENT— «)»i<iii«crf. 

controversy  in  ncwspiprrs,  217,  292. 
on  imaginary  facta,   198 — 202. 
p'''.iding  fair  comment,  634. 

PRECEDENTS  OF  PLEAS  OF   BON'A   riDB.   202.    rr,8— 7711. 
rO-MMISSION 

to  e.\,iininc  witnesses,  670,  671. 

costs  of,  70(1. 
COMMISSIONERS, 

evidence  given  before  Royal,  may  be  criticised,  207. 
reports  of  meetings  of,  not  prrvileged  at  common  law,  .'iI2, 
privileged  by  statute,  328. 
CO.MMITTEE 

of  charity,  communications  to,  282,  286. 

of  House  of  Parliament,  petition  to,  privileged,  2.32. 

members  of,  have  a  common  interest,  286. 

CO.MMODITIES 

of  tradcomon,  verbal  imput-ation^  upon,  67—69,  88,  89. 
libel  on,  34—38,  88— 9.'). 

"COMMON  FILCHER,"  49. 

COMMON  INTEREST 

is  a  ground  of  privilege,  280—289,  298— .Sixi,  776—778. 

what  amounts  to,  281,  776—778. 

where  there  is  a  domestic  tribunal,  287. 

COMMONS,  HOUSE  OF, 

petition  to,  is  privil,^i;2d,  232. 

libels  on,  524—526. 

contempts  of,  625. 

member  of,  may  be  committed  for  contempt  of  Court,  riiiC. 

CO.MPANY,  LIMITED,  591-594. 

may  sue  for  slander  of  titl-,  591,  592. 

costs  of  prixiecdings,  453,  454,  738. 

may  sue  a  shareholder  for  libel,  34. 

liability  of,  for  malicious  acts  of  servants,  592. 

proceedings  at  meeting  of  shareholders  of,  privileged.  282. 

report  of  meeting  not  privileged,  331,  336. 

directors  of,  privilege  of,  280,  282,  286. 

COMPARISON 

of  handwriting,  675,  728. 

COMPETITION 

between  rival  traders,  36,  88. 

•IMPOSITION 

of  libel  without  publication,  not  actionable,  165. 

COMPOSITOR, 
liability  of,  685. 

publication  of  libel  to,  161,  302. 
O.L.8.  3  K 
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(  U.MI'HOMISE 

ill  civil  cose,  69". 

111)1  t.'''"t'''''>lly  allmvid  in  criminal  cases.  74L'. 

not  allonod  i>n  niutioi.  lo  ciminiil  fur  contempt    '>I3. 

(  u.MKHTS 


may  In 


.'ir..  •Jill 


nf  (l<'fiii'1iint   iii;iv  »;;grarati'  Hamagf;;.  3S!»— S'.l,"?. 
of  jilainliH  uiiiy  iilli'ct  damajes,  4'>|— Jus. 

n>NFJ-;ssiuN 

of  publiealiou,  f>77. 

(  ( (.N  I'  II  >K  NT  I A I .  «  U.M  M  t  N  H  A  ri<  iXS,  l',->L'-2  7:'. 

in  aiisiivcr  lo  ilu|ui^ic^^,  priiilegfd,  227,  2.12—257,  36.3. 
voliiilcciod,  2.»7 -2.')9. 

ill  discharge  of  a  duty  arising  from  relationship,  2'>9— 2l>;!. 
voliiiilecri'd  wlieie  no  confidential  rehitioiisliip.  263—271'. 
eliar«i'  that  plaintiff  had  disclosed,  libellous.  28. 

I  (»NKil)K.\riAI<  HKI-ATIO.V 

defined,  2.".9,  2tio. 

I  (iN,'«i|,l|tATl(tN  t)K  A(  rid.NS, 

:il  (••minv.ii  law.  filit— (V.'l. 

Hurler  the  Art  of  IHHS    .0211,  8211.  81«.  Sf-. 

statement  of  elaini.  7."»."»,  7.')6. 

dnfciiec,  781. 

payment  into  court,  642,  781. 

mssoRTirM. 


lo 


i.f.  71.  loK.  :iHri_  jm. 


tuN,'<riH\<V. 


iiMr;:e  o 


f.  ;oi al.le,  12,   113. 


I,,  (i..ye..tl   :i  liider.  1i'7. 
|.i  iiiiluc^'  |.i  i-'.ii>  III  liri'iik  ennlru'ls.   I.'>. 
In  pi.v.'iit   p  rf.oii~  from  entering'  nil"  coiitr.ict.s.  1*. 
I  "N.>TAHLKS. 

ivuls  e-.iie.riiiir.'.  2.W.  262,  2>'l.  117. 
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; (•.vsriTiTio  .. 

libels  ajaiii  •  tlie.  .VJ2-.'i2l. 

rtiNSTItrCTK  .\.   IO!i     I.Mi. 

"h;il  iieaiiin:;  the  >peiiker  iiiti-iided  t.  i"in'ev  i.,  immatrnil.  I'l'i.  Il:i. 

6!)  I. 
libel  or  no  libel  i»  a  ipiestion  lor  the  jury.  '>!.  I  III,  6H2.  l'iS3,  liy 
duly  of  thi'  judge,  llO.  697,  698.  ( 

words  not   )o  be  eoiislrued  in  miliori  si'iiru.  Ill      113. 
jurj   to  consider  llie  words  as  a  whole.  21,  III,  M!)   IllMI.  'I'M. 
ecirtence  of  other  defai.alory  piiblii  alioiis.  Ill,  31"i. 
ofliee  of  Hie  innuendo.  t!.">— IS,"-, 
words  obviously  dcfamaforv,  119—121. 
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CONSTnUCTlON-coM/iBUprf. 

words  rrimi  fncia  dtfamiitorv,  121— 12t. 

neutral  words,  123— 12H. 

words  primd  fticie  innocent,  128—133. 

ironical  words,  133. 

words  spoken  in  jest,  5,  B,  121,  121,  fi93,  772,  773. 

words  clearly  innocent,  134,  135. 

CONTAGIOUS  DISEASE, 

charge  of  having,  actionable,  2,  39,  ."jl,  52,  757. 

CONTKMPORANEOrs, 

reports  of  judicial  prrceediiigs  should  he,  319,  324,  .S2''>. 

CONTEMPT 

of  the  Kin-,  .Mti— 518. 

of  (lie  fi'overnmi'nt,  5IH     .'■i22. 

nf  \\\f  ('nnstilutimi  .iml  ot  our  laws  irem-rallv.  .■•1*2— .'i2l. 

of  Parliament,  may  be  dealt  with  in  the  law  (^lurt-i,  52t— 52>*. 

Imw  punished  by  Ihe  llnusr  iif  |,i.rd.<.  525,  .Vjli. 

how  piinuhed  by  the   llmisf  nf  r,,ni,n,,iw.  52i;. 

the  propriety  of  suih  I'l.nirnitla!  lannol  b,.  i|ii(>>ii,.iic(l  in  Co 
of  law,  52fi. 
of  Colonial  Le';i,--lativn  .i>si  niblica.  :,-Sl ,  5.59. 

their  power  to  exclude,  .527. 

CONTEMPT  OF  COURT.  535    .MIH. 
three  kinds,  .535. 
remedies  against,  .53t;. 

I.  Iniuctment  OR  Inkirihtion-. 

words  lendint'  to  pre|udioi 
theatrical  exhibitions,  .53S. 

II.  MoTlo.N-  FOR  In.mmtiov  to  Ri>Tn\iN.  12.  S.Sfl 

application  to  he  made  promptly.  539. 

words  affectiiif,'  .idmini-lration  of  ju-'-ee.  5^9.  510. 

forbiddin;?  repi  rt  of  firneei  ding.s  in      iiirt.  511, 

publishing  a  eonfes.<ion  may  be  a  enntmiiil.  511. 

statement  of  claim  may  be  a  contempt.  515.  .",5i). 

notice  that  the  pl.,intifT  '     •  infn'i-cd  dcr,.nda!il V  pitcf.  43(i. 
Ill    Motion-  to  ('(,mmit.  ,,'2-5i!ii. 

i.  surnRioR  coirt.«.    -j,^— ,5.3i>,  512   ■,5()ii. 

proceedings  ag.iinst  otrcmlers  f.ir  contempt.  II,  )2,  o'lf^, 

535,  536,  538.  .542,  555. 
may  not  be  onmpremiscd.  54.>. 

application  to  commit  should  be  made  proiiiplly,  513. 
must  be  of  a   pre(»-cding  pending,  518,  553,  5."'. 

except  in  three  ca.-ics,  ,553. 
member  of  P.iriiam  nt  m.ay  be  cnnniitliMl, 
judtre  at  clinnibcrs.  pnwiT  ici  coniniit,  55S, 
letter  to  judirc  may  bp  a  contempt,  212.  28 
att.'.chment  ai.d  e.mimittal.  f.irnial  di^^tinctinn.  55.5— 55S. 
publications  prejudicial  to  fair  trial  of  action,  2t)9.  548 
—554 , 

by  newspapers.  548—554. 

3k2 


53i!-539. 
fair  trial.  .=<.S7 


53;'. 
'511. 


5lil'.. 
■59. 
515 


;| 
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CONTEMPT  OF  COIHT     ^o>l^n«<•rf. 
III.  Motion  to  Vq^amii— continued. 
i.   SI  PCRIOR   VQVMn  -cnntinurd. 

reports  of  prK-ccdings  heard  privately,  553. 

how  far  iiitrntii'ii   to  prejudice  fair  trial  U  nece«.iry. 

161,  16,"),  552. 
eoiiimill.lI  iiiii«t  be  for  a  time  certain,  656. 
coloni.lI  Courts  of  Rrcnril  are  superior  Courts,  .WO. 
ii.  ixFFnioii  roriiTs  of  Brronn.  .OSfi— 5.3,3,  ,^.6i) — 661. 

no  piiwer  to  commit  exc  pt  for  contempts  committed  in 

face  of  Court,  .^61. 
fpcc.al  st.itutes  as  to  snmc  inferior  Courts,  563. 
iii.   INFKlilor.  roiHTs  nut  op  FKconn.  ."64—566, 

sureties  for  (jood  hohavionr,  564, 
iv.   Erri.Esi.\sTirAi,  roiRTS,  566. 
form  of  notice  of  motion  to  coniniil,  792, 

CONTEMPTIOr.S  PA.MA'iKS.  37.3.  4M. 

Cd.NTEXT 

must  he  con?:idered.  21.  111.  51!>.  6!t!».  733. 

CONTRACT 

a.s  to  lihrls  cinnol  he  enforced,  8.  !t. 

promiF^  not  to  puhlish  .i  lihf  1  is  no  consideration  for,  9. 

to  indemnify  printer  of  libel,  void,  9. 

words  inducina;  breach  of,  15. 

CONTR.VCTOR, 

words  concerning,  in  the  w.iv  of  his  trade.  6S. 

CONTIiADICTION, 

hltiT  of.  refusal  to  publi,h.  SIC,  837,  811. 

CONTRIBiTlON, 

none  bet  Wren  tort-feasors.  171.  172,  602,  fi!l3. 

CONTROVER.SY 

in  the  newspapers,  216,  217,  292,  203. 

"CONVICTED  FELON,"  44,  ir,,  183,  (lfl3.  787. 

CONVICTION. 

Buminary,  l.i^fi.re  justiris.  reports  of,  .303,  318, 

proof  of,  693. 

l>lacards  notifying,  at  railw.iy  stations,  185. 
copy  OF  A  LIBEL, 

every  sale  of,  a  fresh  publication,  166. 

when  evidence  of,  admissible,  678—680. 
COPVINf,   LIBELS 

from  one  newspaper  to  anotlier.  172,  39.">,  696. 
COPYRinilT, 

none  in  immoral  or  libellous  work,  8. 

CORONER, 

difa.natory  statement  made  at  impiest,  23.">,  236,  279,  280. 
has  power  to  eject  disturber,  563. 


OKSKRAL    ISnf.X. 


869 


CORPORATIONS, 

may  iiic  for  libel,  34,  &9I,  &9;). 

may  siiu  for  sbiulor  of  litlf,  u9l. 

in.iy  be  sued  for  libi-l,  fi,  iM. 

may  be  »uod  for  acts  of  a:,'i>iit.s,  r.ai,  5'j:t. 

liability  of,  owing  to  nialici-  of  scrvaiils,  344,  .VJ-.'. 

may  be  criminally  liablo,  M2. 

not  u  "  person  "  witbin  ».  .3  of  Lonl  Campbell's  Act,  4G<i. 

coats  of  procoeilings,  4.")3. 

when  funds  may  be  used  to  defend  action,  4u3,  VA. 

having    judicial    authority    by    statut*    nr    c'lartor.    pruc.  edingj    of, 

absolutely  privileged,  237,  238. 
interrogatories  to  officers  of,  663. 

CORRECTION, 

not  an  apology,  014. 
pleading  a,  78C. 

COHHUPT  AND  ILLKOAL   PR.^CTICES   PRKVEXTION  ACT.   Isit; 
437.  461,  848,  849. 
false  statemttits  as  to  character  of  fandidates,  4H7.  iSH. 

injunction  to  restrain,  437. 
liability  of  candidate  for  statements  made  by  aeciit.  589. 
form  of  petition.  810. 

CORRUPTION', 

in  office,  charge  of.  3,  2.1.  2ii.  54,  .-.li.  H'l. 

COSTS,  439— 4C4,  700—702. 
now  follow  the  event,  439. 

all  early  statutes  as  to  costs  repealed  by  .Judicature  .\cf,  140. 
nnplication  to  deprive  successful  plaintiff  of  easts,  440,   |41. 
must  be  good  cause,  439,  446. 
what  is  good  cause,  441 — 446. 
appeal  as  to,  446,  447. 

successful  defendant  cannot  be  ordered  to  pay,  441. 
of  introductory  averments,  449. 
of  separate  issues,  447,  448. 
of  former  trial,  452,  709. 
of  husband  and  wife,  453. 
under  Slander  of  Women  Act,  1891... 439,  4")2. 
of  public  bodies,  453,  738. 

under  Public  Authorities'  Protection  Act,   1893. ..700.  n, 
of  commission  to  examine  witnesses,  700. 
bill  of,  not  privileged,  245. 
after  payment  into  Court,  449. 

where  innuendo  is  denied,  783  (n.  to  No.  :,T,). 
of  counterclaim,  4,'iO,  451. 
security  for.  509,  582,  610,  738. 
certificate  for,  701. 

practice  as  to  asking  fur.  440,  441,  700. 
married  women  liable  for,  463,  571,  i75,  700. 
where  there  is  a  rtsliuiul  oii  amicipaiion.  Oil. 
special  costs,  447,  700. 
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(  OSTS— n)ii/i«i(*i/, 

of  trial  bcf.ire  judup  ali>in',  4:I9. 

ill  actiiiiis  MiiitltMl  ti,  County  t'mirt.  4:t9,  -110,  irA,  718. 

in  iiif.ri.ir  Courts,  4.'19,  4 In. 

Ill  local  Court  of  Kicoril.  41i>,  7U. 

on  writ  of  in<|iiiry,  i'l'i. 

jury  Hot  to  con«i<l<r  cjucstioii  of,  :t7(i,  699. 

of  inJiclnii'iit,  737,  7;iS. 

of  criminal  inforniaii  n.  71,'). 

nliiii  nmovcd  liy  rirlinriiri.  727,  7.18. 
COINCIL.  CfilXTV,  nrV  nli  Ti)W\, 
not  a  C.iurt,  211.  21.-.. 
comment  on  pro<'rfilmg-  of,  no  libel,  211. 
reports  of  prucc<(lMi^<  of.  privilcg.d,  328. 
COUNSEL, 

111    I  on,  28. 
slander  j(,  CO. 
privilege  of.  238—240. 

case  for  opinion  of,  not  alwolutely  privileeed,  24.1,  3  i4. 
libel  by,  in  law  book,  G.  317. 

-riminal   information   a-ain«t    County   Court    judg.-   for   rifu»:i 
hear.  4ti7. 

port  of  spwch  of.  in  Court.  Hlo.  31S.  321. 
conduct  .  f  dofcndaiit's.  at  trial  may  enhance  dama.'os.  393, 

may  oe  a  contempt  of  (.'ourt,  644. 
in.sult.s    o  or  by.  may  bo  a  contempt  of  Court,  544. 
COIXrEHCL.\I.\l,  4-1,  04i. 
costs  of,  4Jii,  4.')l. 
way  be  struck  out,  C40. 
COLNTV, 

proof  of  publlcition  within.  728. 
COUNTY  COfHT, 

no  jurisdicti.jn   in   actions  for   slander  or   hbel,  except   oy  • 

439.  711. 
remitting  action  to,  451.  6i..,  Ol'.t. 
subsequent  proceedings.   7U  — 714. 
jury,  713. 
trial,  713. 
new  trial.  713. 
costs,  713,  71). 
Contempts  of,  5111—504, 

FOHM.'J  or  iKfCKriFNTS.  xoTirFS.  ic,   793—795. 
cm  NTV  CtiLHT  .IllHiK. 

words    spoken    by.    in    a   judui.il    pi,«-ee(liiig.   al-olnlelv    oiimK- 

234.   23,-,. 
criminal  iiiforiualion  agaii.-l,  f..r  refusing  to  ii.-ar  couus  1,  40,. 
COLNTV  COLHT.S  ACT,   IMS.S, 

does  not  apply  to  actions  of  litiel  and  slander.  439. 

I.iw  previous  lo.  as  tn  costs.  439,  4(0, 

remitting'  actions  under  s.  00. ..151,  OlM,  019,   711. 
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rot'HT. 

cholcf'  of,  *)6. 

payment  into.   Kin,  IIU,  r.4i>— 043,  ;82— :h;. 

of  Appial,  priKUfcJings  in,  703. 

of  Criminal  Ap|H'ul,  7:it  -73«t.  743. 

prcM'iTilinjfs  in  Ciuirily  ('■■url.  711—711. 

Cnivrr-tly.  prnrcciling-  in    ti()7. 

((»rKT-.MAHTIAL, 

ili'fuinuliJiy  slatciiK'i,!..  ininW  in  <'c.iir  r  of  pro<vi'ilih);'>  "f    .'!'.' 
report  of  |»ro<-ffili(n[-<  o'',  *Ji;i.  ill'*. 
pruc<'i',lii,ii4  iif,    iti-iojiili  l\   |iiiuli''K>'(|.  '.Ml',. 

ml  hf  KK  .11  srit'K, 

pi.K'K'ilinjjK  ot,  uli...|iiirly  |iii\ili'g.  il.  ■_';(:(- '.'4 ■>. 
I,  [iiirl  <'t   pr<  I'l'iilui^s  iif.  piivili);r<l.  lliiN     AM. 


isTI 


pi. 


m.iy  III'  forhiil.li  II,  ,'i|. 
■diliL's  of.  JiXI     '.'11. 


ir.iilciiipt'  .11  -upi-iior  t'.iniH  ol  Hi-.,.i.l    IJ 


I'.ili.niiil  i'.<iirH. 
iiitirior  tV..ui 


i.f  l(. 


L.I.I 


'.;«.  I 


■.;i.t. 


(■I 


.l.lr 


inftrior  I'oiirt-  u\i  of  l<i..uiil.  lii\- 
iii  (\,iiat\  <\.uii.  ni     <'14. 


i.iiiitiihg  J.  ti.jii  t.i  County  C..urt,  iril,  Oli. 


to  I  on 


It  .,f  I', 


t.19. 


iiiliir  iiil-ri..r  C.iiirts.  o,Vi.  7U. 
CKIKT  Ot"  PASSAtiK, 


un  in: 


fiTior  Cuurl,  Mi. 


juriadic'tion  of.  714. 
costs  in.  4411. 

■OIRT  OK  3LM.MAKY  .IflUSOICTIOX. 

iltfamatory  statrniinis  niaile  in  the  ri'i,Milar  coiiisi'  ..t  |ir.Ki .  .lin.'s  at 

privileged,  ^34,  230. 
reports  of  proceedings,  privileg.d.  ;iii'.i. 
pn  liininary  li'.'uriiii;  of  charg.-  of  lilnl,  7lii-l-ii. 


poWr  r  to  seize 


and  ill 


oil. 


.lie  piililieati.. 


[loWel 
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••COZEXKU."  4U.  fi.-,  0». 

CKm)IT 

of  traders,  liliels  affictiiig,  C,  32— 3f. 

words  allcctiiiif,  j2,  tifl— GM,  70:i  -TCI. 
ci'osSK'Xamining  as  to,  4^1,  (107.  692,  ti93. 

CRKDITOKS. 

communications  between,  when  privileged,  3.")7. 
report  of  meeting  of,  not  privileged.  331. 

CUIME, 

libel  is.  slander  is  not  a,  7,  454,  tjtij. 
words  conveying  direct  charge  of,  actionable,  311.  41. 
statement  that  plaiiilitf  has  been  a.  'used  of,  17.  20,  4J. 
words  not  necessnrily  iinputins.  acli..nab|e  if  wrilteii,  K, 
imputation  of,  must  be  specific,  47,  4S,  13S — 147. 
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CRlMK-eoKtmtifil. 

j)rr«m  rl.„rgiHl  with,  mu4t  Ix  cerUin,  147,  IIH. 

W(ir.l»  i.f  hi:  iiicidii  only,  43. 

iiitpiDiii;;  til.'  inunl.r  <if  ii  |.  riim  yet  :ilii..,  wt. 

aINinpliii;!  '"  I'oniPiit,  41,  41'    IIH, 

iiifiiniriMn,  thriiit  I.I  luiMni'  of,  4rt|. 

iMiluilali.iii  ..r  liiririn  In  r.iiiiiint,  4i. 

jUKlifiiMlioii  iis  to  clmtKv  of  lonimilliii^,  IM,  0»4,  rtU.". 

IiriK>f  (if  ronviciion,  6»3. 

iiif.iMiiili.in  of.  given  to  |i>iblic  ottioer,  272 -VTl*. 
(  lirMINAI,  AI'I'KAr,, 

C.iurl  of,  ii  tt  MiporioT  Court,  680. 
ap|i.:l  to,  7:»4-73rt,  743. 
rRlMIN.VI,  IXFOHM.\TIOX,  »,  4«2-4(i7,  -3U-7I!». 

fin!  'f  piililii'  prfwiTutor  not  now  rcquir.d  for,  820,  81,-, 

Iw.i  kiiitln  of,  4rt2. 

wlicro  pr.iiil<>u,  4tiL'-4U."i. 

uppluMti.iM  must  bo  mail.'  promptly.  4i;4. 

prjclir.'  uhd  ividi'nri-,  ;3it— 743. 

iiMliiin  for  ordi'r  »/»i,  ;:ia. 

ufKdavitH  on  applio.itiun  for,  739-  741. 

ar^ninii^nt  on  application  f.r,  741. 

r.iniproniiw,  742. 

trial,  742. 

roats.  743. 

no  civil  acli.in  after.  Id,  ciI,  012. 

rRKCKDCNTS  OF,  796—800. 

fKLMiNAL  LIABIMTV 
of  a  inarrii'd  woman,  577. 
of  an  infant,  D78. 
of  a  lunatic,  C79. 
of  an  alien,  (>83. 

of  master  or  principal,  107,  470,  685,  687,  588. 
of  agent  or  servant,  684. 
of  a  corporation,  692. 

CRIMINAL  PLEADINUS, 

prcced.:'nt9  of,  796—809. 

CRIMINAL  PROCEEDING,  4o6-476,  715-7J3. 
when  order  of  judge  necessary,  715. 
publication,  407 — 472. 
privilege,  472,  473. 
justification,   183,  473—470,  8o7. 
remedy  by  indictment.  455,  450. 
special  intent,  when  necessary,  450. 
punislinient  at  cminion  law,  455,  456,  459. 
statutes,  4.')9— 4(iL'. 
nniedy  by  information,  9,  462 — 107. 

libels  on  foreign  ambassadors,  public  personages,  ic,  405. 
considerations  as  to  criminal  proe.H'ding«  for  libel,  8-10    455    4,-iJ 
practice  and  evidence,  715—743. 
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CUTIO, 

■lull.*  of,    lUn— 197,  L'lK,  T2i. 

I  KIT  I     I.SM. 

tiyM  of.  i»:i-i!L*:.. 

ili>liiigiii>>lH(l  frmii  <li'f:inmlii>n,  10.'. 

i.f  piilihr  ijirii  an. I  jrnii'nti.ini.  lO.'l— lilt'.,  20.1— 22;.. 

(lot  Si'diiidiiM.  .VJN,  .'.2!l. 
iiiiiit  lie  fair  all. I  hitnd  fule,  lll'.l,  2IM-2L'.-,. 
on  public  ciilrrtuinincnlH.  Jtc.  SlTi,  SIU. 
of  books,  ni'<  ipuprm,  pictiiri«,  aiul  .iri-bitrrf.in,  2i;i-l»l." 


ridicnir  of 


limr  prrmitU'ci,  lO.'i,  214. 


i'ROHs-Ex.\;.    <;vii  -to  ckkdit,'  4(ii.  tic:,  iiscj.  rm. 

CKt'El.TV. 

cliargp  of,  libellous.  2ii,  2iN). 

'•Ci;rKOM>."  711.  165. 

cniATE, 

wnrdii  spokfii  (■!.  r,8-0".  L'tia. 

CUSTOM, 

loss  of,  as  special  damaL'i'.  :i7:t.  ."irs.  SSJ     liHri. 

rvidcDC-  us  lo  loss  of.  Itftf.— 389. 

<if  I.iindoii,  as  10  cl    rgo  of  pM<litiilinii.  4(i.  7ii,  71,  I.-„%. 

ir.STOMKHS, 

complaints  by,  privilrged.  2i)l.  Hi'iii. 
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D. 
I>.\MA0ES.  371—419. 

pii.i'ral  and  «pi'Cial  damage  defined,  2.  39,  3ri,  377,  378. 
1.  General  damaget,  37'3— 37fi. 

dillerenl  kinf'    nf,  373.  374. 

caused  by  c"  on  of  libel  in  newspapers,  330.  37.-,. 

amount  of,  i         jiiestmn  for  the  jury.  .'173,  IJ99,  7oo. 

wL  II  presun.    .   .vilhout  ividence.  372. 

miisi  he   :sseiised  once  for  all,  37.').  CiU'.t. 

en..-  shjuld  not  be  considered  in  asscssio'Z,  37G. 

ex     <si'  c,  7U7. 

loss  ..f  custom,  373,  382. 

evidence  of,  G87. 
] I     Special  damaijf  uhere  the  uorih  are  not  ai tintmble  per 
387. 

what  constitutes,  3.  377,  378. 

when  neci's.<ary.  2.  39.  74.  7."..  371.  377. 

action  on  the  ease  for  words  eausius.  77 — 108. 

must  be  pleadi  1  and  proved,  377.  383.  38ij. 

what  is  a  suffieient  allegation  of.  382.  38(1. 

loss  of  individual  customer.^.  382—385. 

diminution  in  profits.  382-  380. 

SU^seqttt-iitly  arising,  3S6.  3S7. 

particulars  of,  C30. 


f 


i|:  ■ 


Ml 


S74 


<  IKS  Kit  A  I.    ISIIKX. 


I'.  :  Hi 


\">\. 


ijli,". 


DAMAGES— coR^i.jucd. 

in.  Special  (lamaijf  tihrrr  tin-  iiorih  are  iitHiimihle  prr  oi'.  'M!  -M). 
what  may  be  consiJeri'd  in  asscssiiiL'.  :it*7.  :18S. 
subsoquc'iit   to  :u-ti()ii,  ItSS. 
prwrdcnts  of,  7"i9   -7ii7. 
IV.  Kfiileiin'  for  the  /iltiinliff  in  inji/riirdlinn  nf  i/um, !,/,•».  im'.l    .'('.i:!. 
what  is  ailinissildc  as,  HS'J.  ;ill(i. 

rxtonsivf  puhlicaiiun,   lOti,  .■ii'l.  ;c.s.  ;i(Jo.  .'17:i.  ;i7.-i.  ,i;(,i. 
plaintiff's  good  charaotir,  ;t!M. 
V.   Eruli-iiiv  for  the  ilefeiiiliiiit  in   niifi^/iiliiii  nf  ilmn.n/i:!.  ,ili;i 
(i.)   Kviilincc  falliiig  slimt  of  a   in-tiliialidii.  .'t!IH. 

jiisliticali f  part  of  thr  lilnl.  IHS,  .-till. 

(ii.)  Previous  piiljlii'alions  liy  (•Ihcrs  1S(!,  ;(!)(— :ii»7,  i;(),-.. 
(iii.)   Liability  of  others.  liJti,  ;j97,  ;iiis,  dol.  Ci.c. 

ollii'r  arlioiis  i,ot  to  lio  rmiidiTi  d,  17:;,  ;jj!l,  ()-|lt 
690. 

(iv.)   .thsi'iicc  of  nialirr.  :iiirj.  :i'.tH     4o|. 
(v.)   Evidence  of  plaiiililf's  had  oharaiii  r,  lol     lilt.  i;ii(j. 
(vi.)  Ahsince  of  sp,cial  .luniano.  4o;t.  4iii. 
(vii.)  Apolotry  and  amoiids.  loi — loii.  614. 
VI.   /temotiriix.i  of  Jamuijm.  4iii;— 41i». 

damage  uiust   he  the  dire.-l   re-iilt  of  d.-iVndant^  uord^    17: 

4()9. 
damage  caused  hy  the  act  of  a  lliird  i)arlv,   llo,  411. 
not.  essentia!  that  such  Ihir.l  parlv  >li,.uld  h.li.vc  Iln-  eiar'e 

412. 
third  person  compell,  ,|  i,,  rc^prat  d.  fcri<hints  words,   17.H.  11:1. 
damage  eau.sid  hy  repetition  of  a  shiml.r,   17",   17S,   ll,j.  411. 
daniaj,'u  must  have  accniod  to  the  plaiiiiiir  himsilf.  l|,s. 
hushand  and  wife,  418.  4111. 

DANCINd  MISTRKSS, 
slander  of,  Oa. 

DKAl), 

libel.s  on  the,  23,  4,'it;,  457.  801. 
intent  must  be  proved,  4a('>. 
slander  of,  41y. 

DKATir, 

charge  of  being  the  cause  uf.  112.  111. 
'•guilty  of  the  death  of  I).'  is  actinnaiil-.  IM. 
of  party  to  action,  effect  of.  ".SU. 

DKHATKS  IN   I'Aia.lAMENT, 

report.s  of,  :i2t;-328. 

DKliT, 

making  ntifouiid.d  claim  of.  nut   ai-tioriahlc.  22,  (il!,  i;?. 
letter  repudiating,  when  privdeg.d,  2',i:i,  :tii.-,.  ;ti;.s. 
UKKH  .Sl'KALINtJ, 

charge  of,  aetinnable.  47. 

'•  IMCFAI.CATIOXS,' 

charge  of  having  made.   Iilj  linns.  2i>. 
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DEFAMATORY,  WORDS,  1—10. 
deBncd,  2,  17,  39. 
classified,  17-1(18. 

what  are  not  in  tli'  ir  n.iture,  I'i—'it,  134,  135. 
jiirisdietiim  of  Kci-li'-iiiilical  f'oiirts  :n  In,  ali jlislied,  17, 

DEFAULT, 

judgment  by,  in  civil  cases,  (114,  CI"), 
in  criminal  ease«,  737. 

"DEFAULTER,"  18.  '!(,. 

DEFENCE,  631-045.  ' 

tliat  words  arc  not  defamatory,  770 — 771). 

justification,  181—192.  030—039,  773—77.1. 

fair  comment,  193— 'Jin,  03!— C30. 

privilege,  228,  030,  775- 780. 

absolute  privilege,  227—247,  775,  776. 

qualified  privilege,  249—340,  77."i.  770—780. 

infancy,  no  defence,  678. 

insanity,  no  defence,  579. 

drunkennes;.  no  difince.  782,  783. 

master's  commands,  no  defence.  584. 

instructions  for.  028. 

objections  on  point  of  law,  033.  708. 

accord  and  satisfaction,  039.  782. 

Statute  of  Limitations.  370.  0o9,  (ilo,  039. 

previous  proci'cdin;.;s,  01(^-012.  039,  781. 

apology.  404-400,  044,  783-787. 

payment  into  Court,  04o    043,  783-787. 

other  special  defences.  039.  040,  780,  787. 

justification  in  crinniial  eases,  473—475,  797,  807,  8U8. 

innocent  publicaticm.  100,  469,  470,  581.  585,  771. 

publication  to  plaintill  only,  157,  lOo,  407,  770. 

PBECEDENTS  OF,  in  actions  of  libel  and  slandi'r,  707 — 787 
sljinder  of  title,  781. 
DEFENDANT, 

matters  to  be  considered  l)y,  013.  014. 

may  be  called  by  plaiutilf.  077. 

evidence  for,  092 — 697. 

successful,  cannot  be  ordered  to  pay  ru-^ls.  441. 

whom  to  be  made,  108,  170—172.  409.  599.  000. 

joint,  001—004. 

no  contribution  between  or  indemnity  to.  172. 

married  woman,  Wu — 569.  573—577. 

evidence  of  good  character  of,  on  indieliiiml.  732,  733. 

DEFINITION 

of  lihel,  1,  7,  17. 

of  slander,  1,  7,  39. 

of  defamatory  words.  1.  7.  17,  195.   190,  198. 

of  fair  comment,  219. 

of  publication,   157.   102. 

uf  lepulaliou,   157. 
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liKVimtlOS-contiHued. 

of  confijontial  rclatidiisliip,  -JCO. 

of  maliae,  5,  343. 

of  a  newspaper,  830,  813. 

l)E.\f.ANDINO  MdXKY  WITH  -MKN.ACK.S. 

charge  of,  .ic  'ionablc,  41. 

Willi  threats  Ui  publish  a  libel,  4-.i»,  4iii). 
DEMURRER, 

procecdiiigg  in  lifu  of,  in  oivii  cases,  fi33. 

in  criminal  cases,  724,  735,  742,  SDO,  8:i!l. 

joinder  in,  80G,  8ii9. 

to  a  plea,  809. 

DENTIST,  64. 

DKPRTVING  PLAINTIFF  OF  COSTS, 
power  of  Court  or  .Iiidge  as  to,  444.  440. 
nuHt   be  good  cause   for.  440—445. 
what  is  good  cause  for,  440—447. 
appeal  as  to,  445—447. 

"DIFFICULTIES." 

charge  of  being  in,  lil.rll.jus.   IS,  32. 

DIRECTIONS,  SL-M.MONS  FOR, 
pleadings,  015.  016. 
particulars,  010. 
security  f,,,       ,.ts,  010. 

remitting  acli,,ri  to  County  Court,  010,  018. 
consolidation  of  actions,  010,  019-021. 
stay  of  proceedings,  016. 
evidence,  616. 
place  of  trial,  016,  617. 
time  of  trial,  617. 
mode  of  trial,  617. 

DIRECTORS  OP  COMP..iNY, 

reports  of,  to  shareholders,  privileged,  282. 
charges  against,  when  priviUged,  282,  280,  300. 
statement  to,  by  co-directors,  privileged,  280. 
hav<!  a  common  interest,  280,  298. 
costs  of  libels  on,  453,  454,  738. 
criminal  liability  of,  472. 

DISCOVERy 

of  documents,  049-  ■  "i4. 

what  docmnnnts  ar.     .rivileged  fr..ni,  051  - 

State  papci      052. 
by  interrogatories,  055-007. 
in  County  (Aiurt,  713. 

DISEASE,  INFECTIOrs  OR  CONTACilOUS, 
charge  of  having.  .39,  51,  52,  757. 
advertisements  relating  to.  610.  511,  sH". 
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DISGRACEFUL  CONDUCT, 

imputation  of,  libellous,  28,  203,  204. 

DISHONESTY, 

charge  of,  written,  17,  18,  32,  318,  367. 

verbal,  48,  54,  67,  G8,  117,  130,  131,  H.->,  360,  759,  760. 
imputation  of.  in  giving  character  of  servant,  2.V2,  253,  270 — 272. 

DISPARAC.EMEXT  OF  GOODS, 

what  the  plaintiff  must  prove  in  action  for.  77 — 70. 

what  wonts  are  actionable  as  such.  88— 9o. 

actionable  as  libel  or  slander  if  involving  rcficotion  on  reputation, 

.34—38,  77. 
malice  in  such  action,  93,  94. 
privilege  may  he  pleaded,  91. 

DISPAB.UiEMENT  OK  TITLE, 

when  actionable.  79.     {Sfi-  tnidrr  fflnndfr  of  Titlf.) 

DI.'^SENTING  MINISTER, 

words  coneernin;;.  27,  .'".S,  CiO.  ■2\i"i.  289,  207. 
proof  of  special  dnm.ifje  by,  378.  370,  381,  389. 

mVlXE  SERVIlE, 

not  a  public  meet  in;,  :i31. 

OIVORCE. 

asiiertions  that   hu.-band  is  scckin?.  a  lil)el  on  wife,  20. 

nOfUMEXTS, 

discovery  of.  CilO-  654. 
privilejed  from  prnduetion.  651. 
inspection  of,  iViS. 
secondary  evidence,  679. 

nOJIESTIC  FORUM  OR  TRIRUXAL,  287,  288. 

DRAMATIC  AUTHOR, 

libel  on,  29. 

charge  of  wriling  immoral  play,  29,  214. 

DRITXKEXXESS. 

charge  of,  31.  10.  57.  .59,  64,  270.  3.56,  .357,  .361. 
no  defence,  782,  783. 
DUEL. 

challenge  to  fight  a,  458. 

"  DT^FFINO," 

charge  of.  127. 

"  DUNCE," 

actionable,  it  spoken  of  a  lawyer.  60. 

DUTY 

as  ground  ..f  privilege.  4,  5,  252—279. 
may  be  moral  or  social,  272,  273. 


: 

u 


S78 


IfKSKIiAf.    IXDKX. 


E 
ECCLESIASTICAL  AFFAIRS 
may  be  criticised,  213. 

KCCLESXASTICAL  COURT. 

jurisdiction  of,  in  cases  of  defamation,  abolished,  47,  TO. 

blasphemy,  -186—189. 
law  of.  hw  far  part  of  English  Common  Law,  188.  181). 
cannot  commit  for  contempt,  566. 
EDITOR  OF  NEWSPAPER. 

words  concerning,  30,  120,  223,  774. 
may  comment  on  matters  of  public  interest.  193-225. 
joint  liability  for  publication  of  libel,  171,  172,  813,  837 
liability  to  proprietor,  9,  172. 
contempt  of  Court  by,  ,')4S. 
not  liable  for  malice  of  ri'oo.  ;'r,  .109. 
reports  published  by,  ,T.'8     3,3(!,  811-82,3. 
no  contribution  from,  9,  172. 
EFFIGY. 

libel  by  mrans  of.  7,  14,  2.'*.  Ml,  !.-,l,  4.SI. 
burning  in.  14. 

ELECTION  PETITION. 

form  of,  810. 

Corrupt  and  Illegal  Practices  Prevention  .\ct,  J<1S,  849. 
E.MBEZZLE.MENT. 

words  imputins,  aetionabls,  41,  .11,  III.  1,5). 
EMPLOYER, 

liability  of,  470,  .M<.-)— .'.sg.  ,' 

EMPLOY.MEXT, 

loss  of.  is  sprri.il  dam.i;;",  1.",,  .•)7S. 

ENOI.NEKR. 

libel  nil.  .S,-,. 

ETiQiTKTn;. 

charge  of  a  bren.-l,  of.  not  actionablr,  27. 
EVENT, 

costs  to  follow,  4,'!9. 
where  separate  issues.  447,  448. 
EVIDENCE, 

1.  In  civil  mscf, 

advice  .ui,  667—670. 

of  appoinlnient  t.i  oftlce.  ic,  673. 

of  publication.  668,  674-678. 

copy  of  register  of  newspaper  propri.tois,  676.  811 

as  lo  innuendo.  682—681. 

as  to  the  libil,  678— 08(i. 

secondary,  when  admissible,  679. 

as  to  .speaking  tho  slander,  680—682. 

of  plaintiffs  good  reputation,  391. 

bad  character.  401—403,  696. 
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EVIDKXf.'E— co«<i»i«<>f/. 

1.  In  civil  catrt-   conlinueil. 

tli.it  tlio  words  refer  to  plainlilT,  fifi4. 

tlint  the  wnrtis  wore  spoken  of  him  in  tb'!  way  of  liis  trade,  68."i. 
of  malice,  ;t4.-|,  316,  3r>2— 3(il,  fi8r>. 
of  other  liliels  or  slanders.  349,  fiSS. 
of  damage,  37-:'.  rtSO— fi8«. 
of  special  dama.'.e,  '.',  3,  37". 
in  aggravation  of  damages.  3Sit— 398,  694. 
in  mitigatioi      f  damages.  31)3— 406,  696,  696. 
of  plaintifl's  di-lress  of  mind,  378,  381,  387. 
of  loss  of  trad.-,  382.  383. 
as  to  handwriting,  675. 
of  admi^^ions  by  defendant,  677. 
of  personi-.l  ill-will,  345,  348. 
for  def(  ndant,  691'— 697. 
of  privile};e,  694. 

of  a  jiistiticati/m,  181,  18-J,  694,  69.".. 
of    I       apology,  404—406. 
".  In  cr        lal  cmet, 

of  dc  I.  iiil:'.nt  and  husband  or  wife,  now  admissible,  718,  730,  846. 
(i.)  In  proceedings  by  way  of  indict  men' 

for  the  prosecution,  727— "lio. 

for  the  defence.  470,  730—733. 
(ii.)  In  criminal  informations. 

for  the  prosecution,  739. 

for  the  defence.  7*1. 
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EX  PARTE  I'ROCEEDIXti.'J, 
reports  of,  .309— 3!2. 

KX.UitJKRATIOX 

in  ,1  comment  otherwi-e  fair,  219. 

nny  lii'  evidence  of  ni.iliC",  '.\:>\     ;i.")7,  363. 

E.XlKSS 

in  mode  of  exi   e.l  and  |iiibli'- iti li'.l.  28  i,  281,  .'{."(H  — 36 1 .  36,",  390. 

K.\t().M.MtNl(Ari;i}, 

charjie  of  havmg  ben.  47. 

K.XKCl  TORS.  .-,So. 

h  ivi'  ,1  cpiuvii  iii'eii?!.  :'8:'. 

actiMM  f  •!   slaiid.r  I'l   tOh'  -iinn.i  to.  7i'.  ■*.'.  84.  oSl. 

r.o,.Mri,\HY  iiA.M  \i;i;s. 

when  alloned.  371. 


ii 


K.M'KIIT,- 

eviileri. 


iif,  (176. 


KXTORIION, 

charge  of.  28.  ',<",  3.W. 

ty  threat  to  accuse  of  an  i.if.imous  crime,  461. 
publish  a  lih:l,  459. 
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FACT,  '^• 

awertion  of,  is  not  couimcnf,  197,  1!>8,  201,  437,  438. 

should  be  kept  dUtinrt  from  conmleiit,  lOJ. 
must  be  justiBcd,  203,  204. 
picas  as  to.  fiSj,  768,  7'"9. 
notice  to  .ifl"-',  C"!). 

F.AIR  fOM-MEXT,   193-i:5,  8.S4-6.36 

this  branch  of  law  is  of  modern  growth,  193    194 
no  libel,   191,  769. 

bomt  fuU  criticism  is  fair  comment.  19".,  196,  634 

onu*  of  prcxif.  19(!,  197,  689. 

what  is  a,  219. 

must  be  fair  and  lioncf',  196,  218—224. 

must  not  I.e  piihlishet]  maliciou.sly,  221,  22."),  370. 

a  question  fnr  the  jury,  219   220. 

distingni.shed  frnin  ailegatin.i  of  f.,rt,  197-20.",,  438,  768 -r7n 

-Tiusl  be  on  matter  of  public  interest,  20.-, -218,  631 

respective  prnv..,ces  of  judge  .-.nd  jury,  196,  197,  206    691    r,9' 

judge  must  decide  what  are  matters  of  public  interest,  196,'  IS/V^or,, 

matters  of  public  -liicrcst  include  : 
affairs  of  otate,  206. 
administration  of  ju.stice,  209. 
public  insHtiilions  and  loi^al  authorities,  211. 
botiks,  pictures,  &c.,  213. 
eeilesiaslical  affairs,  L'13. 
theatres,  concerts,  &c.,  2lr>. 
appeals  to  public,  216. 
imputation  of  a  bad  motive,  221. 
how  pleaded,  631—036. 
particulars  under  plea  of.  63.'',. 
pleas  of,  202,  691,  72.",,  768-770. 
FAIR  REPORT, 

privileged.  307—310. 

of  judioial  priH-eeilings,  3(i8— 326. 

of  p.arlianientary  prnoeedinr's    .126—328 

of  public  meetings,  ic,  328—336. 

what  is  meant  by,  322. 

question  for  jury,  323. 

"  FALLING  SICKNESS," 

charge  of  having,  52,  61. 
FALSE  BOOKS, 

charge  of  keeping,  67. 

FALSE  NEWS, 

devisers  of,  459,  519. 
FALSE  PRETENCES, 

charge  of  obtaining  goods  by,  113,  320. 
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KAL8E  WEI0HT8, 

charge  of  Uiiog,  68,  130. 

i'ALSKUOOD 

causing  special  damagi',  actiooable,  74,  76. 
need  not  be  shown  by  the  plaiutilf,  181. 
exceptions,  7U,  80. 
when  evidence  uf  malice,  3{>4,  680. 

"JALSELY  AND  MALICIOl'SLY," 
invaria!  y  pleaded,  G. 
not  fi'.rictly  utcessary,  626. 
masL  not  be  traversed,  707,  768, 

FATII'iH. 

piblicatiun  to,  when  privileged,  2S6,  267. 

su  1  cannot  sue  for  slander  of  deceased,  23,  419. 

FKK.-  (XGS, 

injury  to,  not  spicial  damage,  380,  381,  387. 

••  lEI.C.V,"  3,  45. 
■aeaning  of,  183. 

FH.oyv, 

what  amoiiiits  to  a  char^'e  of,  41--U,   124.  I;18— U7,   \'M. 

imputation  of,  .iction.ihle.  39,  40,  3(i2,  3C.'>. 

if  dclinile  cliartre  maile  of  a  piissil)h'  criini'.  48  ~.")l.  I'ti  -I 

FiniTlOlS  ClIAlUt'TER,  l.VJ.  471,  771. 

FRTITKjrs  NAME, 

use  of,  to  ronoeal    lefamation,  of  no  avail,   l.'iS,  l.ll,   Kl. 
fact  that  defemlaut  thought  hu  was  using  a.  no  defence.  7,  \'. 

FKilBATlVK  EXPRESSIONS, 
libel  by.  21,  113,  120,  127,  083. 

FIRE.\IAN, 

words  concerning,  57. 

FIK.\f 

may  sue  for  inipntation  of  insolvency  on  one  ineniliir.  ill),  fil 

libeUon,  4 lit,  otto,  591. 

liabilily  of,  for  libel  by  partner  or  -iervant,  iitfil 

FISHERY  .vers, 

charge  of  offence  againNl.  not  aetjouable.  43. 

Kl.dWER  SHOW 

may  be  crilicised.  216. 

"  FOIST," 

actionable.  30,  422. 

••  FOOL."  ; 

nvX  actionable,  3,  67,  631. 

F( IR i: It i N  A.MBASSADORS, 
libellous  retleclions  on,  465. 
0  L.S.  8   L 
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FOREKIN  LANorAOE, 

libel  or  slaiiiltT  ill,  113,  IJi— IL'8,  100,  lOr,  471,  Oil,  ti8i',  as,  ;ij; 
iOKKIUN  rOMl'Y, 

luatti  r  for  fair  cumuiunt,  l»0,  206. 
iOltKUJNKK, 

plainlitr,  tocunly  fur  costs  l)>,  682. 

liability  of,  for  libol  or  slaiidor,  &83. 

FOltUKUY, 

ebaifo  of,  octioiiablc,  2,  41,  48. 

whal  uorUs  a  suffieii'iit  charge  of,  48,  HO,  HI. 

lORMKU  I'HOCKEDI.NiJti,  (•.l(^-^!I2,  Ciilt,  781. 

Ousts  of,  4.'iL'. 

agaiJist  otlur  def.iidauls,  iniiiiatctial,   171,  3'jr,  3y«,  (;u;.,  tJuii. 
JORMKR  I'lBLIC.VTION, 

of  same  libel  by  others,  no  defeuce,  171-177,  3U»— 3'J7,  iVi:,,  rs:. 
iio  evidence  of  its  triilh,  180,  O'.di. 

how  far  mitiijation  of  damages.  3Uo    :.!)>    Jti'i 
696. 
by  the  deftjKlaiit,  JI8,  34a,  38S»— 391. 

FOR.MS 

of  pleadings,  uotices,  tc,  A,  ,>.  .\.,  748—810. 
iOR.VfCATlOX, 

chargu  of,  not  actiouablo,  40,  63,  72,  73. 
••FORSWORN,"  48,   117,  142. 

rOXa  LIULL  ACT  (32  Geo.  III.  c.  60),  825,  826. 
piolection  at.orded  by,  13,   110. 
only  declaratory  of  the  common  law,  617,  733,  82,i. 
libel  or  no  libel  is  for  thj  jury,  UO,  69.J,  733. 
duty  of  judge,  UO,  733. 

FOXES, 

charge  of  trapping,  against  a  gamekeeper,  actionable.  Or,,  132. 
FRAUD, 

charge  of,  actionable,  if  written,  19. 

if  spoken  in  way  of  trade,  32,  33,  360. 

not    otherx.'JM ,    4s, 
72-75,  121.  II.). 
mijiutation  of,  may  be  privileged,  293,  367. 

FnEKl)().M 

of  the  Press,  111,  307—310. 

FREE.MASONS, 

report  to  (irand  Lodge  privileged,  288,  289. 
FRESH  ACTION' 

for  sam,'  words,  610,  611,  657,  781. 

FRESH  DAM.\UES, 

a.s  a  rule,  no  action  lies  for,  -.iir^,  g-SO,  387,  610,  611. 


"  FHOZEN  HNAKE,"  IB,  r.'o. 

judicial  uotice  o(  maauing  of,  I'JO,  ij»a. 
•FUDGE,"  U5. 

0. 

UALLUW8 

may  be  a  hbel  iu  elBgy,  'J3. 

"OAUBLKH,"  49. 

GAME, 

charge  of  Icilliog,  21,  132. 

GAMEKEEPER, 

wordii  couceriiiDK,  ^^<  13-. 

GAKOENER. 

libel  oo,  101,  162. 

GENERAL  DAMAGES, 

deBncd  and  distinguished  from  special  damage,  .',  371. 
»<uuu'it  of,  entirely  in  discretion  of  jury,  373. 

GENERAL  ISSUE, 

on  trial  of  indictment  or  information,  1Z\,  li:>,  742,  743. 
GENERAL  MEDICAL  COUNCIL, 

report  of,  privileged,  237,  238,  312,  430. 
GONORHIKEA, 

eharge  of  having,  is  actionable,  51. 
GOOD  HEIIAVIOUR, 

binding  over  to  be  of,  532,  5tJ4,  71!). 
'■  GOOD  CAUSE," 

essential  to  jurL-sdicliou  to  dep-ive  plaintiff  of  co,tj    4:1K    410    44; 
what  is,  441—445. 
application  to  judge  at  trial,  700. 
appeal  from  decision  of  judge  at  trial,  445,  44G. 
judge's  discretion  not  affected  by  Public  Authorities  Pr.itictiou  Act 
1893..  700,  n. 

GOOD  CHARACTER, 

plaintiff  may  not  as  a  rule  give  evidence  of  his,  3'Jl,  i;80. 

defendant  may  in  a  criminal  case,  732,  733. 
GOODS, 

slander  of  title  to,  88— 'J5. 

libel  or  slander  consisting  in  au  attiuk  on,  34— 3,'i,  SS— aj. 
GOVERNESS, 

words  concerning,  04,  416. 
GOVERNMENT, 

libels  against,  518—522. 

patronage,  may   be  criticised,  208.   223. 

policy  of,  may  be  criticised,  200. 
GOVERNOR, 

official  commaiiicaliou  to,  privileged.  081. 
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UKANO  JUKY, 

Avtumiiioty  pmcjit incut  by,  ptivilcgnj,  240. 

Ul'AHDIANH  OF  THE  I'OOK. 
wurdj  cuncttaing,  2il, 

UUN8MIT1I, 
libel  OD,  Sfi. 

U. 

IIABSAS  CORPOS, 

Speaker '•  warrant  an  answer  to,  620. 

IIAUITL'AL  DRUNKENNESS, 
words  imputing,  actiunablo,  Ctf. 

HANDUIIX 

111  tradesman,  may  be  criticised,  216,  221. 

IIANDWRITINO, 

proof  of,  C7S,  789. 
comparison  of,  676,  C7G,  728. 

HAUNTED  HOUSE,  02,  100,  107,  408,  400. 

HEADLINES, 

of  purogrupb  uia,v  bv  libelluuj,  28,  114,  181,  181. 
must  he  justified,  181. 
Juoy  be  a  contempt  of  Coart,  olO. 

"  HEALER  OK  FELONS,"  130. 

HEARSAY, 

sutticient  ground  fur  boni  fide  belief,  353. 

HEIR, 

slunjir  of  title  of,  86,  8i}. 

HERALD, 

words  concerning,  C7. 

HERESY,  486—489. 

distinct  from  blasphemy,  486. 
<io  crime  at  common  law,  486. 
statutory  provisiotis  as  to,  487,  481'. 
jurisdiction  of  Ecclesiastical  Courls,  487— 48Si. 
Nonconformity,  4t<8,  489. 
Unitarianism,  488.  499— &(Pl. 

'•  lIEHMArilRODITE,"  65. 

lIlEROaLYl'lilCS, 

may  lu;  a  libel,  23,  113. 

HISTORY, 

libel  contained  in  a,  C,  200. 

niiittef)  of,  may  be  disou-i^ed.  522— 5LM. 

need  not  be  strictly  proved,  694. 

"HOCUSSED,"  117. 

UOMffiOPATHIST, 

charge  ol  meeting,  in  consultation,  27. 
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"  U0NE8T  r.AWYEB,"  l»,  183. 

ItOKORARY  OFKlrB, 

worji  of  nnr  in,  23,  52— nfl. 

I.OSPITALITY, 

loM  of,  ii  tprci.ll  diimagp,  378—381,  118. 

lIOrSK  or  COMMONS, 

mcmhrr  of,  pritilpgril,  2,1|, 

m.iy  bf  r«m(nitU<i|  for  rnntcmpt  of  To'irf,  r,C,n. 
word*  ilrftimitory  rf.  .'i2H. 
contrmpt  of,  .VJI  -.",2rt. 
hrrach  of  priTiJojo,  r>2n. 

Sprnkor'n  wnrrani,  an  .innwrr  «o  hahrnt  enrptis,  .">20. 
committer  of.  rvidrnrr  givrn  Wfiirr,  privilrgnl,  232. 
prtition  to,  privijr^jnl,  2112. 
rrnort  of  priinM'diii?^  in.  privilrgi'd.  .■J2t>. 

lIorSK  Ot   i.ORDS, 

cnfltrmpts  of,   12,  f>2.">. 

iii'.siiAND  AND  wrKK. .-.«: -.IT;. 

coots,  ir,3.  W.8,  r.69. 

prorrrdiiigs  l>y  wife  .luiiinst  liti>lmnd.  .'A  51.  570.  571. 

nctinn  for  loss  of  intitortium.  72,  KW,  380,  418. 

liability  of  husband,  57;)  -577. 

effect  cf  judicial  separation  before  judgment,  573. 

special  damfigr,  380— ,r      418,  419.  5«9. 

claim  by  husbanil  for  woids  defamatory  of  wife,  24,  15'),  4IS,  419, 

6(W    782. 
married  womaii  defendant,  573—577. 

repetition  by  wife  to  busbund  of  charge  affecting  herself,  I7S,  179, 
412,  415. 
by  hujiband  to  wife  of  a  tharge  affecliiig  others,  1D9,  360, 
eommanication  to  wife  of  cliargo  against  busb.tnd,  1.59. 
communication.i  brtw«cn,  privileged,  159,  2tiO. 
husband  or  wife  of  defendant  may  give  rvidrncr,  730,  818. 

"  IIYPOCRITK,"  18,  133. 

I. 

lOVORANCE, 

Words  imputing,  2fi,  '?,  .53. 

II-nEOAr.  TRADE, 

action  for  slander  in  respect  of,  not  maintainable,  69. 
must  be  specially  pleaded,  fi.t2. 

IIJ.EOITIMATE  CHILD, 

charge  that  plaintiff  is  an,  libellous,  20. 
charge  of  having  had  an,  lihrlloiis.  20. 

when  actionable,  it  spuken,  4f),  fi."),  71,  72, 
15S,  416. 
ILLNESS 

uising  from  slander  is  not  speeial  damage,  378—382,  408. 


■*l 


hkskhm.  ishKx. 


IMMOiiAL  WORK. 

no  rnpyright  In,  *. 

piililiratinn  of,  is  n  mi«Jrni<>annur,  WW. 

nmKHlratc^  may  ordfr  iliwtrurtion  of,  SIS,  607. 

ni:i.v  Im"  wiz.d  in  the  po«t.  "MW. 

rhnr.'!-  th.it  pl.iinliff  i<  ^iiillmr  of  an,  29,  2H. 

LMMOnAMTY, 

chnrgr  of,  if  writti-n.  \*  ,ictiiinablr,  1*. 

not  if  Mpnkrn,  at  rnmrnon  law,  4fl,  M,  72,  7.1. 
in  .1  pliy»ii-inn.  <i2.  M. 
in  a  rlrrgjrman.  >%8,  AO,  7Ci7,  758. 

in  n  n-nman,  or  girl,  sctirmahlr  now  hy  ilatnte,  «l»-r2, 
.'.72.  KI7. 

■  IMPOSTOR." 

lihrllmn.  IX.  L'H.  .1)1,  .-..-.,  (1.1,  2|7,  22.1,  •i1\. 
nut  arliiinalijr.  if  tpok^-n,  7'.'. 

IMI'ITATION 

"f  iTlm-  mti-it  U  sp.TiHc,  43.  47.  \».  138  —  147. 

of  Kill  ni'itivi'.  n"l  n*  a  riili'  fair  rommont.  221—224. 

cin  ,1  clu^".  I  Iff. 

••  IX  niXFIDK.MI':." 

piihliiition  iif  (Irtiiinti.ry  mattrr    l."S.  2'>!»,  2tW). 

IXrOMPETENfY 

in  offirr.  rhiirs''  nf.  2.'.  ri2.  .13.  fi4. 

iXrOXTINEXCE. 

words  impiitins.  tn  unmarried  womrn.  69—72. 
to  married  wo-  -n,  B72,  7fi2. 
to  rlprjtyinrn        .  757,  7.'i8. 

IXDKCR.NT   AOVERTISEMEXTS   A<  f,    1889     010,  840. 

IX DECENT  ASSAI'LT, 
■■li:irgp  of,  r.9,  .320,  321. 

IXDECENT  rrnLirATiox.". 

may  h"  stopped  in  tho  post.  .')09. 

masjislraton  may  ordrr  doslnu-lh>n  of.  315.  607. 

report  (if  inijoonnt  cvirlonro  not  privilp!;rd.  .328.  811. 

iXDKMxrry. 

conlnitt  (if,  a?ain^t  piihlicition  of  lih(>l.  9. 

ixnirTAiii.i':  ofkexce. 

impilalion  of,  in  slandir,  .'i9-.M,  138—147. 

IXIIKT.MIvXT. 

for  lilM  I,  9,  720  -V38. 

words  mii.st  Ix-  sot  out  vfrbntim,  720. 

rxrrpt  oljsrciio  vvoids.  .Mi.".,  7"."il. 
.ivprmonts,  721,  722. 
joining  nevcral  count*,  722,  T23. 
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I N  [MCJMZVt—nmtinmtd. 
qiianhUiV.  728,  737. 
(ilesding  to  Ihr.  721,  SOU,  (»7. 
rrmnval  "f,  hjr  ci>rtloMri,  720—727. 
.inKtnding,  729. 
ro«ta  n(  triitl  of,  787,  7S8. 

oriU'r  of  juilffe  nt  chambrrn,  when  rcqiiitlto,  71,". 
rnrmntsTs  or,  800—806. 

IXDOnSEMENT  ON  WBIT 
it  prlvLU^KCd,  238,  343. 

INFAMO;  ■*  <HI.ME, 

rhsrifo  <>f,  with  inlpnt  to  extort  monny,  Ifil. 

INKANCy, 

no  (Irfpnro,  .''iiR. 

INFANT,  r«o.  .%?;,  f>7«. 

npprnr"  hy  nrxl  friond,  '<"!'>. 

if  suownsfiil,  (lam.isfr<  rrni;iin  in  the  onntnl  of  lln  INi'irl,   mM 

ilifiMidt  liy  Ktianlian,  TiTH. 

ni'tion  hy  f.ittxT  of,  for  los«  of  aorvicp,  ."hH. 

INFKCTIOI  8  DISKASE, 

imputations  of  liavin'^,  17,  .19,  ."I,  ,Vi.  7ii7. 

INFERKXCE, 

when  an  allegation  of  f«ct,  Ii^.l. 

ISFKIlIOi.  rotBTs, 

dcfinnl,  ri3l»-.''..'J3,  TitJit— ,-,fi6. 

jurisdiction  of,  606,  711,  714. 

contempts  of.  ,"jO<>— 566. 

costs  in,  4.'lfl,  4»0,  4.^.1,  71,1.  714. 

costs  of  now  tr'"*l,  441. 

Costs  of  former       ;il,  441,  452. 

reports  ->f  pri  cpodijii^i  in,  309-312. 

"infernal  villain,"  18. 
infohmation,  criminal, 

for  litM-I,  9.  162     167. 

prictico  on,  7.'19--743. 

•  ivil  nmpdy  hirrcd  hv.  "lien.  I". 

mrfKDrNTs  of,  796    wm. 

INFRINGEMENT  OF  PATENT, 

threats  of  prinenliiiKS  for,  9."> — lO.'i,  435 — 137. 

injunction  restraining  tlic  issue  of  liri'ular  diMioumin!;.  !'7,  9S,   102, 
436. 

INfiHATITUDE, 

ch.Trcre  of,  lihellonR,  19. 

INITIALS  OF  NAME, 

lit>el  expressed  by,  152,  729. 


in 

I? 
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HESr.IIM.   ISOKX. 


JX.II  XCTHiNs.  \2\     l.tN.  .-,:»!l-.-,||. 

Kr.iiili'il  ill  actimis  nf  ilcfiiiiiatifni  Mr-  i>f  l\iii  kinds,  4JI. 
J.   /njiim-tioiu  timiitnl  after  reriliit  or  al  llif   linn/  lirnrui.i. 
iL'ti,  T.-il.  7.VJ.  7:,<t. 

a[ipfi«-:ilio1i  for.  -121. 

IM'f    f-iiiiilcd   ill  iii'liiHis    Ini    KiinU   mil    uctioiialilr   /icr  tr. 
'I.imairr.  \'2'A  — IL'ii. 
Jl.   Iiijiniitutnt  ijrnnlnl  iiii  iiilortnriittiri/  ii/iiiliriifion  tirinn-  or 
out   rrriliit.  12)>  — (3H. 

prantcH  niilr  in  rloaro>t  rasr-.  126.  I'J". 

wnrds  iii,juiiii(;  tlir  pl.-iinlillV  liii.iiirs^.  97.  !IS.   l.'fj  — t.'t."i.  7" 

in  ra'^os  (if  tradr  lilicl,  n7. 

priiof  of  .s|ic(ial   daniap'.   when    iicics-aiy.   !)0,   01.    I2.i. 

Ill  rcslr.-iin  throats  of  a  palont  aition,  HVJ.  (:i."i   Or. 
injiinrtioiis  to  ic~tiaiii  coiitrnipl  of  Court.  IJ,  .Viit—.Ml. 

application  inn>t  he  iiiado  promptlv.  ."iHlt. 

forhiildinp  report   of  procerdings  in  ('mirt.  .".H. 
Parliamentary  eandidates,  437,  4.'?8. 
form  of  injnnetion,  r)40,  t)28. 
rii[:r[:i)E\Ts  of  elaim  for,  628.  7."il.  7."i2.  7r.!l. 

ixx  OF  roriiT. 

eimiplaiiil    to  heiieheis.   pri\  ile^-cd.  2S7,  2SS, 

JXXKKKPKIt, 

^landrr  of.  ii."i.  (;7.  ",h:,,  ;;si;.  ;tK:i,  ,^7;^. 

ixxocEXT  pnn,i(ATifi\. 

"""••  ff  pnm'ns;.  h""^  on  defrnd^nt.   I(il>. 

mere  iiiadvrrlenre.  no  defeme.  .".    |(i1, 

111  'riimnal  ea^e-,  1''n.  470. 

I'V  a  newsvendor,   I'^T.   Ifis,  471. 

hv  a  porter.  167,  fiH.".. 

prceedeiit.'i  of  plea  of,  770.  771. 
JXXi:i-;M)(l, 

ofliie  of,   11.-1—1.3,1. 

ivhiii  neiessary.   I  IT..   IS.I,   128. 

when  not   ne<i'«ary,   I  111,    121,   13!). 

plaintilT  hound  hy,  117,   128. 

defeiid.inl  cannot  put  lii-i  own  meaning  on  the  word-.  1S!I. 

inMifyiiifr  with  or  without,   LSI),  630. 

raniioi   make  person  certain  who  w.as  uncertain  before.   I.'W,   It 

draft iiip  the.  626. 

I  vidfiice  a-  to  the.  6S2— 6S4.  72!). 

piyineiil  into  Court  with  or  without  denial  of,  611.  783,  n. 
IXOIIHY. 

ciMniiiiiniiiitions  in  answer  to,  privilced,  2.'i2— 2.%7. 

writ  of.  III  assi-ss  damages,  4.".2.  fiI4.  61.-i. 

report  of  proceedings  of  Court  of,  privileged,  2.36. 
1X.^.\X1TY, 

charge  of,  19.  7.3,  2,15. 

of  the  King,  T,\7. 

no  defence,  6,  579,  771,  772. 
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INKOIAENTY. 

words  iinpiitiii^'.  18.  K.  fif..  Cu.  (i;).  ir..".,  tJ«.  4J!».  :m. 

arts  iiii|iiiliii),',    i;i.  Till. 
IXSI'Kt'TION   (IK    DdCIMKNTS. 

Miisirr   Ii.'i-^   cliscrolion   t*»   niako  in-<li'i',   li.'iS. 

party  iii^pci'tiri^'  not  ciititlrcl  ttj  sf<!  wliolc.  ti.'il. 

IXSTIIICTIONS  Ttl  COl'XSKL 

arc  priiilrfrrd.  '2\'t.  Hdl. 

for  (I«'fon<'r,  ti2H. 
INTE(iRlTV, 

wnrds  imputing  wntit  of,  2.").  2'!,  TtTi. 
INTENTION 

witli'nit  ov'Tt  a''t.  MO  orinir.  13.  130. 

of  di-frridaiil,  i lalorial  in  civil  ca^r-;.  t— 7.   17.  122.  HM.  3!l». 

urdt'^^  (j^c.isjon  pi  ivilei^cd,  312. 
lii'H-  far  niatirial  in  iriiniiial  ca-^o-^,  IHI,   |t>."i     173.  ri,"i2. 
in  c.'isr  of  lihol  on  drnd  ni;in.  \~tC*,   tTM,  722. 
to  piciiiu'T  natural  and   no*'p-;-<.iry  rrutspfpnui'-r  of  art.  prcsuinr-d,   I, 

I'Jtl. 
ax-riiiipnl    of   iritiMition   divi--il)|('.   73*'. 
in  ca-i-^  of  lil.i-pliiMny.    177.   I7X. 
INTi;iil(i||!.>iK 

■  'f  IimimI  .  I.I..  nf.  vvinl-  Iccidihu-  I  >  rau-c.  Is.  :i7S.  Skip.  Hit. 

IM  Kill; ST. 

a-  ;rrouHd  of  privil^Lrr.  25"  -.■>"♦>. 
in  artinn^  for  .-l.'iiMkr  of  title.  s|. 
piildi''.   niatli'r-   of.   may   in-  nitni-id.    KI3 — 22.">. 

what  an',  i-  a  (|ui'-lion  for  the  iudgc  20i!. 
\vln»ro  lar^ro  body  (d  persons  intrro>t('d.  2H.''i.  2S(i. 
persons  pro^rnt  wlio  have  no  rrtrrcspnndinj;  intcrrst.  21tK. 
stalomeiil  to  protect,  defendant's  own,  2**!) — 21t4. 

INTKKI.M    IN.llNCTInX. 

pranted  only  in  tlic  clearest  en^es^.  12l'i — JSS. 

in  cases  of  trade  liltel,  lt7,  ItH. 

in  cases  ,,f  ihreals  under  7  IMvv.  VII.  e.  29     OH— 101.  I3,V-I37. 

evidence  on   application   for,   1o2. 
INTKHHIlli.VTdltlKS.  i'..',.-,^  CCw. 

leave  to  administer,  necessary.  (Vl.'i. 

must  he  relevant,  tVi.".  fitU. 

as  to  malice.  (!.".«.  filil. 

teiiHinjj  to  criminate.  ('1^2.  ()ti."i. 

■■  (ishinf;,"  (itil.  ("iti3. 

"  seandalons."  fifit. 

as  to  opponent's  ca~e,  TCiO.  Cilii^. 

as  to  inatten  staled  in  notice  under  Order  XXXVI..  r.  .'ir. .  TmN. 

answers  to,  fi(i2— ('ili7. 

oliji'ctions  to  answer.  (iii3-' (ilit"i. 

privilege.  tMiS.  ()li4. 

in  County  Couii,  713. 

TRWKDKNT.S  OF.   788—791. 
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liKSEnM.    IS  It  EX. 


INTOLERANCE, 

religious,  charge  of,  libellous,  19. 

INTRODUCTORY  AVERMENTS, 

to  support  innuendo,  formerly  c<8PntiaI,  liri— lis. 
Rtill  somptimes  useful,  627,  630,  685,  730. 
should  be  trarersed,  632. 
costs  of,  449. 

IRONICAL  WORDS 

may  be  actionable,  19,  23,  113,  133. 

must  be  alleged  to  have  been  so  spoken,  133,  627. 
ISSUES,  SEVERAL, 

co,-.ts  of,  41,';,  447. 

ITCH, 

charge  of  having,  a.  tionable,  if  written,  IS. 
niit  ;ii'tionable,  if  merely  spoken,  51. 


3. 

"TACOBITE,"  56,  140. 

.JEST, 

publicTtiiin  in,  no  defence,  5,  6,  100. 

unless  so  unilerstO'id  by  all,  121,   \2'2,  124,  603,  772. 
JOCKEY  CLUn, 

privilege  as  to  publication  of  reports  mailo  to,  23S,  2S!i 
.TOTNDEU 

of  causes  of  .action,  604—606. 

of  parties,  .■|9!)— 604. 

in  demurrer,  R06,  809. 

.10  INT 

plaintiffs.  26,  .33,  fi(X),  604. 
ilcfenilants,  601.  612. 
tort-fe.x^(irs,  '^,  171.  172. 

JOINT  PIKI.K  ATION 

of  written  language,  16S— 172.  469,  61 

.lOINT  STO<K  CO.MPANV. 

actions   hy   and   .against,  ."i91 — ."i93. 
eo^ts  of  ilireclors  of.  t.".3.  151.  73S. 

JOKE. 

«nrd~  intended  ri<  a,  "i,  H.   lOS.   121.  IJ*.  1l'4.  6!I:1.  7r_'. 

.rttirtNALisT, 

privilcge^   of,    193  ~-2j:.,   811— S2:t. 
<iefaniatiiin  of,  30.  774. 

■Jl'DAS,"    120. 

Jl'DfiK, 

criticism  of  public  .action  of.  no  libel.  2a">,  206,  .%29. 

of  .•.iip.iioi    Coiiil,   wiiiils  I'linccrniijg.   iC'.S— .'i3i i,  .'■)12  -."i6il. 

of  inferior  Court,  words  concerning,  530— .'133,  560—566. 


iiK.vKKAf.  fxni-:.\. 
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.M!T>GE—eoitlinueit. 

at  rhamhrrs,  S.'iS,  659. 

must  decide  whether  matter  is  of  public  interest,  206. 

words  are  capable  of  being  libel  or  slander,  688, 

690. 
words    are    actionable    as    disparagement    of 
goods,  93. 
remarks  by,  absolutely  privileged,  233.  234. 
private  letter  to,  not  privileged,  242,  285. 
duty  of,  on  question  of  Libel  or  No  Libel,   110,  688—692,  698. 

on   uniontrovcrted   facts  to  decide   if  o<'casion   privileged, 
229,  251,  689,  691.  * 

when  to  nonsuit  or  enter  judpment  for  defendant,  688,  691. 
summing  up.  :i\r<.  3IR,  31!>.  fi!!",  698. 
charge  of  inrruption  against,  ."i6.  14.%,  .'i29. 
(iisirction  as  to  costs,  439  —  147,  4.M.  700.  701. 
..ppliialjon  to.  fur  leave  to  prosnute,  71.'),  820. 
rcspi^live  prnviiiccs  of  jui|r;e  and  jury  at  trial.  9,1,  OSS — 092. 

.rintiKs-  ciiAMnKRS. 

reports  of  pri«cpdings  in.  privileged.  312. 
committal  for  contempt  at,  .Vi8,  ,1.%!). 

.IIIKiMKNT.  r,9S— TOO. 
signing,  no  libel.  213. 

publication  of,  in  newsp.iper,   133,   190,  313, 
may  be  reported  separately.  319.  770,  780. 
against  husband  and  wife,  r%7'<,  ."7<>. 
allowing  cost«,  how  drawn  up.  4)7.  701. 
previous,  .against  same  defendant,  a  bar.  filO — fil2,  639,  781. 
against  others,  no  bar,   172,  ,397,  (V.)."!.  696. 

unless  publication   joint.  ••02. 
by  default,  614,  737. 
prcn'cedings  after.  703~-7|0. 
arrcsl  ..f,  111,  "    .   136,  572,  734,  7.3.".. 


.HDICIAI,  NOTICK 

of  nuaiiing  of  wor-ls 


ic..  lin.  IJl.  130.  131.  13t.  fi83. 


.ii:i>ui  \L  rnocKEDiMi. 

delinrd.  214,  308. 

statements   made   in   a,   absol     cly   privileged 
linni'i  fidr  comments  on,  protected,  209 — "Jll. 
private  letter  to  judge  is  not  privileged.  242 
attorney's  bill  of  costs  is  not,  215. 
voluntary  aflidavit  is  not,  245. 
courts  niarti.il,  245,  246. 
privilige  of  counsel,  238 — 211. 

.solicitor  .acting  .as  .advocate,  'J.39. 

jury,  240. 

witnesses,  241.  242. 

affidavits.  «tr  ,  ITJ-  L'45 
reports  of,  privilegeil,  .308— .326,  817,  821,  843 
transcript   of   record   privileged,   313. 


233. 

285. 
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JUDICIAL  PROCKEl)INO-rrwi/in«,rf. 

correct  ropy  of  ipn.cruratc  record  pririlogcd,  313, 

coram  non  judife,  3tW,  310. 

Pf  parte  prix-ecdings,  309—312. 

must  be  fair  and  accurate,  315,  .320,  324,  369. 

when  not  privileged,  314. 

no  comments  should  he  inlcrpolatc<I,  320. 

by  party  or  solii-itor,  31H,  .323,  r.48. 
prohibited  reports  .iH,  32(i,  541. 

eff«-l  of  se.-tion  3  .f  Law  of  Libel  Amendment  Act,  1888     32J-3''r> 
821. 

.iinrsnicTio.v,  non— ooij. 

depends  on  place  of  publication,  583,  (i07. 

of  roiinty  Court,  711. 

of  Saiford  Hundred  (Vurt,  714. 

of  Ecclesiastiial  Courts  in  defamation,  abolished,  47,  70. 

of  Liverpool  Court  of  Passage,  714. 

of  .Mayor's  Court,  London,  714. 

of  Tolzey  Court,  llristol,  714. 

SCI  vice  out  of,  582,  583,  t>07— <)09. 

to  restrain  by  injunction  t!      nublication   .if  a  libel     121— »W    VO 

—.Ml.  '  ' 

of  i|u:irttr  .sessions.  4.")!>.  505. 

removal  of  inilictnieiit  by  certiorari.  72."i 727, 

►  uniniary,  of  justices  as  to  libels.  71rt— 720,  838, 
■HHOR, 

privilege  of,  240, 
withdrawing  a,  697. 

JCIIY, 

to  determine  w!  other  a   publication   l>e  a   libel  or  not,   110-115, 

688— fi90,   098. 
a  fair  comment,  219,  liO, 
691,  692,  7,33. 

to  decide  on  tlic  sntScicncy  of  an  apoln^v,  406. 

to  construe  the  words  complained  of,  24,  9,3,  110,  698,  699. 

to  determine  the  meaning  of  words,  53,  110 13,3,  fi89. 

should  read  whole  of  libel,  21,  lU,  321,  373,  698,  699,  7,3.3,  731. 

to  ileterniine  farts  on  which  plea  of  privilej;n  is  b.ised.  229,  251,  .112 

to  find  malice,  ,324,  3lti.  .352,  .364.  "     ' 

amount  of  damages  is  a  question  for.  373,  699,  707,  70S, 

unreasonable  finding  by,  373.  704,  705. 

irregular  conduct  of  jury  at  trial,  706. 

right  to  a,  617. 

function  of,  in  prosecutions  for  liliel,  7,33,  73J. 

special,  costs  of,  700,  701. 

to  determine  truth  of  the  fact^  charged,  182. 

nmst  assess  damages  once  for  all,  377,  611,  699. 

should  not  consider  the  question  of  costs,  376,  699. 

respective  provinces  of  judge  and  jury  at  trial,'93,  688-692, 
.nST  CArSE, 

publication  without,  may  be  malicious,  14,  15,  80,  84,  93. 


L 
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JUSTICE   OF  THE   PEACE, 
jurisdiction  in  libel,  'le— 7;iO. 
words  by,  when  privileged,  *23i,  'J30. 
words  coiicerniug,  25,  51,  5(j,  57,  58,  4titi,  53J 
administration  of  the  law  b,t',  id  matter  of  p  ibl'',  interest,  199,  200, 

211,  224. 
reports  of  proceedings  before,  809 — 3il,  32'i. 
cannot  commit  for  contempt,  564. 
may  require  sureties  for  good  belutviour,  504,  565. 

JUSTIFIC.\TION,    181—192. 

onut  of  proving  wuids  true  is  ca  the  defendant,  181. 

the  whole  libel  must  be  proved  true,  181,  ]86 — 188. 

BO  must  all  reported  speeches  or  repetitions  of  slander,  186. 

must  justify  the  precise  charge,  181,  637,  694,  695. 

headlines  must  be  justifled,  28,  114,  181,  181. 

of  innuendo,  188—190,  638,  639. 

must  be  proved  in  every  material  part,  181 — 185,  694. 

•light  immaterial  inaccuracy,  182. 

of  part  only,  in  mitigation.  188,  393.  6.S8.  7^4. 

plea  of,  when  evidence  of  malico,  191,  350,  373.  630.  085,  6S0. 

must  be  specially  pleaded,  190,  636—639. 

danger  of  pleading.  393,  630,  091. 

how  proved,  191,  694.  695. 

rebutting  proof  of,  680. 

in  a  criminal  case,  191.  473— l?."!,  721,  725,  731,  7".\ 

not  permitted  at  common  law,  473. 

not  allowed  in  prosecutiuns  fur  blasplii  iiiuus,  obsci-ne.  or  seditii  us 

libels,  474,  478,  725,  732. 
FRKCEDKNTS   OK   FLKAS   OF,    in   civil   ca^^Cri,    773 — 775. 
PSECEDE-NT  OF  TLEA  OF,  in  Criminal  cases,  7  7,  807. 


KEEPINO  A  BAWDY-HOUSE, 

charge  of,  actionable,  42. 

KILLING, 

churgc  of,  actionable,  41,  44.  140. 

KING, 

I  gainst  the.  516. 

to,  privileged.  247. 
'  annot  anniunl  tu  treasoi',  514. 

dt'i,..  iiig  \iii  title  to  the  eruwn.  517. 
disparaging  his  ministers,  518—522. 

KNOWLEDGE 

of  defendant  that  his  words  were  false,  piuul'  positive  of  nialiue.  313, 

345,364. 
in  criminal  cases,  0,  400,  409,  470.  731. 


••  LAME-DUCK,"  126. 
LAND  SURVEYOR. 

words  !<pokeu  of  a,  04. 
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LANDLORD 

uiiil  leuajt,  loiuiuunicatiuns  between,  I'tjC,  261,  301    4I> 

libel  ou,  Jtf. 
LANUUAOJi, 

coostruvtiuii  of,  ll(f— iSi. 

certainty  of,  13ti— 15«J. 

intiliiguous,   J21— 133. 

.      .o'.able  per  te,  3!)— 72. 

uciicuable  only  by  reasou  of  special  daiuago,  72—7,-,. 

jury  to  detciiuiue  meaning  of,  24,  110—114,  CSS*. 

in  excess  of  the  occasion,  334—357. 
LARCENY, 

what  will  amount  to  a  charge  of,  44,  4;'.,  47,  124.  141    1 1' 

charge  of,  actionable,  41. 
LAW, 

ecclesiastical,  480 — 489. 
objection  in  point  of,  633,  708. 
LAW  LIST,  674. 

LAW  OF  LIBEL  AMENDMENT  ACT,   18SS. .843-840. 
law  previous  to,  32a. 
Bill  as  originally  mtroduceJ,  817—811). 

do<-s  not  prutoct  aiiy  puUicmion  which  is  a  uunt.mpt  of  Curt    y,l 
reports  of  judicial  proc-din-s  privileged,  3u8,  321,  32.-,,  821. 

of  pnbUc  meetings  privileged,  187,  .328-330. 
publication  of  police  iiotieis  privileged.  328. 
Coii.solidation  of  actions,  02(i.  82ii. 
costs,  440,  02il. 

othir  procifdings  for  same  libel,  172,  31»7,  Ol"l,  012.  02(i  CiO 
indiictmont  for  aji  obscene  libel,  oOO.  500,  82(i. 
prclimiiiuiy  application  lu  judge  at  chambers,  715,  S'o 
the  defendaiit  .«■  ,be  bu.sband  or  wife  of  defendant  adni.,.iblc  .s  a 
Witness,  .18,  730,  840. 
LAW  OF  PERSONS,  507-595. 

1.  Husband  and  wife,  567—577. 

claim  by  husband  for  words  defamatory  of  wife,  418,  41U   508 
(02.  '         ' 

niajried  woman  plaint  itf,  507,  508. 
liability  of  husband  f,^r  wifes  words,  571,  572. 
niaj-ried  womaji  defendant,  573—577. 
criminal  liability  of  married  woman,  577 

2.  Infants,  577. 

3.  Lujiatics,  678. 

4.  Bankrupts,  579. 

5.  lUueivejs,  680. 

6.  Exwuturs  and  administrators,  580. 

7.  Trustees,  681. 

8.  Aliens,  582. 

9.  Master  and  servant-principal  and  agent,  583-58U. 

master's  commands  iiu  detVnoi-,  584. 

pi.ncpul  ii;xble  lur  w„ids  sp„krn  bv  his  aulhontv.  585. 

ratification,  680. 
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LAW  OK  PEUS0N8-m>ii<iiiin'i/. 

U.  M:ist<.r  aiid  servant— priiiiipal  auJ  agent     iontinacd. 

cximinal  liability,  M~i. 
111.  I'aj-tncrs,  Mi). 
II.  Corporations,  GUI. 
Vi.  Trade  I'niuus,  6a4. 
LAW  SOCIKTV, 

coiumittrc  of,  is  a  Court,  238. 

liruct'C'diiijjs  brf<pri',  absolutily  liriviUgud,  JU. 

LAWYEK. 

libel  on,   19,  :!8,  114,  llj,  121,   135,  181,  321,  7.01,  8J3,  8il. 
slander  of ,  57,  OO-r.2,  305,  751.  752,  7f>'J,  770. 
LKfllSLATIVE  ASSE.MBLIES, 
lib>U  on.  525-528. 
[i.lition  to.  is  priviii j.'id,  "232. 

LEl'UOSY, 

I'harge  of  having.  51.  52.  110. 
LETTEB 

plactnl  in  wrong  onveli^u',  259. 

of  explanation.  333,  787,  810,  841. 

not  privileged  friini  inspection,  054. 

before  action,  013. 

part  onl.v  of,  juay  \)v  privileged,  304,  3  15. 

post-marks  on,  075,  728. 

addressed  to  knilitary  supirmr,  as  distinct   Inim  uHiujal  r.port.  210, 
247. 

libels  by,  in  what  coiuity  published.  007.  728. 

marked  "confidential,"  200,  201. 

threatening,  indictment  for,  400,  401. 

to  judge  pendente  lite,  is  a  contempt.  242,  285. 

LETTERS  OF  KEyl'EST,  070. 
LETTERS  I'ATENT, 

slander  of  title  to,  95—105,  432—435. 
"  LIAR,"  59,  73,  124. 
LIBEL.  17—38. 

defined:  1—9,  17—24- 

malice  not  essential  to,  5,  0,  109,  473. 

distinguished  from  slander,  2,  4,  7,  8.  177. 

action  for,  maintainable  wilhuiit  pri«if  of  special  damage,  2 — 1,  .^7. 
always  tri<'d  by  a  jury,  070. 

is  a  erinie,  7,  455,  065. 

iji  foreign  language,  113,  125  -128,  471,  tl24.  718,  74'J. 

remedies  for.  civi    uid  criminal,  9,  455. 

how  construed,  110 — 156. 

or  no  libel,  pre-eminently  a  question  for  the  jury.  24,  110-115,  OSS 
—690. 

whole  to  be  hioked  at.  24.  114,  321,  37i,  098,  733. 

honu  fide  conunent.  193-  225.  70S — 770. 

erimi.ual  prueee.'in>rs  for.  455-4i5,   il5---i4:i. 

ou  the  dead,  23,  450,  457,  804. 
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I'lBKI. — COKliKUeJ. 

on  a  oltt.ss,  H;     ino,  I5(J,  4t5;t. 

priHif  of  till',  078  -«)(((i,  7;;y. 

|>lu>to)»riipliio  copj-  of,  (iOI,  TOO. 

cuiitj-aet  for  printing',  ••aiiiiot  l»r  infurocj,  H. 

blasplifliioiis,  in — oiH. 

ol)sci'Jio,  506 — 511. 

sfjitioun,  513—533. 

publioutiuii  of,  157-18(1,  407— 47i. 
charge  of  piil)li!<liiji(;  a,  acluuialile.  30,  42. 

ill  jc-st,  5,  6,  lU'J,  IJl,  lL'2,  I'.'l,  cm.  772. 
lunatic  may  bu  sucil  fur,  U. 
on  tiling",  11,  15.  3I~3S.  77— lOH.  l,"i,-i,  l.-,G. 
Count)-  Couit  jurixlulioii  i.i,  IH',1.  711. 
innocint  disMininutiun  iii.  lild — ItlH,  471,  770. 
merely  being  in  possession  of,  no  crime,  40'J. 
eorporatioii  may  sue  ami  be  sueil  fur,  ti,  31,  .'I'Jl— ; 
trade  uniuiis  may  bo  sued  fur,  .VJ4.  5'J,"). 
ijijunetiuns  to  ristraui,  421  -138.  7.">2,  75U. 
proving  truth  of.  ISl  -  ltf2,  ti'M,  0tf5. 
mu'KDt.NTs  OF  n.t.iMMiS  ill  iietiuiis  fut,  715  -7U5 
III  eriminal   prm'i'i'diii.'s 

I.IHKI,  ACTS. 

32  lieo.  111.  o.  tlo  (.Mr.   Fo\-,j.   13.  IM,  733.  s-j;. 
3&  4  Viet.  e.  !l  ( I'rulii'li.iii  fur  jiiililHMiinii  ot  p.irli 

231,  232.  337,  33H.  S2r,     ,SJ,S. 
ti  it  7  Viel.  e.  ill',  (l.nr.l  t  aiiiiplxll's,,  ,s:,>8     .S31. 
.s.  1...404,  (114,  7N(),  7'.t."i,  82N. 
s.  2. ..1(14.   |o.-,.  (IfJ,  (Jin,  liiiii.  7,sii.  7ii.-,.  •(2M.  ^:(|, 
3.  3. ..45!),  4(io,  »2'.l. 
s.  4. ..4(1(1,  717.  723,  Hii.-,.  n:;i). 
s.  5.. .4110,  475.  723,  Sii5,  »3i. 
s.  (i...473,  471.  737,  N3o. 
».  7. ..470-172.  5.S7  -  5Nlt,  731,  .S3  i. 
s.  8. .737,  743,  .•<31. 
Newspaper   l,ibel  and   l{r^i,ir.iliuN    .\.  I.    iMsl      :1J.).  n|| 

842. 
Law  of    I.iIm'1   .\nirii,liii.iit    .\el.,    l».S8...:(2t.  32s,  .'.ui;,  tl2 
817-823,813     8111. 


f..r.  7ll(l     sill. 


.S2il. 
nil  lit 


ir.v  i,:ii„i<). 


-sir. 
',  ."I 


.s.T.-  ■ 

:.,  ris. 


■  I.IHKI. l.KK," 

charge  of  being,  42. 

l.lHKl.l.tllS  ,mil!.\AI,l.sr,-    3(1.   lid.   LS3. 


l.lliKl.l.oCs  WllKKS, 

iiu  copyright  in.  8. 

printer  cannot  lecuv.T  fi.r  punting'.  8. 

no  action  lies  fur  price  of.  8. 

I.IHKKTV, 

of  the  pre-s.  10,  307-  340.  521.  523. 

history  i.r  ''ruwih  nf.  In  -  13. 
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LICENSKD  VICTUALLEH. 

libel  on,  33,  117,  385,  3»«,  389. 

words  conciTning,  40,  60,  07. 
UCENSINO  JISTICE8, 

liowr  far  pr(»i>e(linn<  bcfori-,  art;  privilrgcd,  238. 
LI.MIT.^TI(tXS. 

Statutes  of,  U*)U,  till),  64tS. 

defence  under,  must  be  pleaded.  039. 

Public  Authorities  Protection  Act,  1893. ..t!10,  7iH),  n 
LIVEHY  .STABLE  KEEPER. 

words  concerning,  66. 
LOCAI,  Al'THOaiTy, 

not  a  Court,  244,  245. 

proceedings  of,  may  be  criticised,  2iW,  211. 
may  be  repurted,  328. 

costi  of,  453,  454. 

I.OCAI.  COURTS, 

Costs  in,  430,  410,  714. 
LOCAL  iNTEHEST, 

matters  of,  may  he  criticisid.  208,  211.  212. 
LONDON  (iAZETTE, 

official  nolifirations  of  acts  uf  8lale,  al 
I.OS.S  OF  Bl'SlNE.SS, 

peneral.  wlun  s|MOial  daniagr.  382,  388. 

how  priived,  382.  383. 

LOSS  OF  EMPLOWMENT 

is  special  dam.age,  378. 
LUNATIC, 

liability  of,  0,  678,  679,  771,  772. 

charge  of  being,  19,  73.  255. 

writ  of  attachment  may  issue  against.  559 


liitily  privili'sji^'.  2|i;. 


M., 

MADNESS, 

plea  of,  771,  772. 

no  defence,  6,  579,  771. 

charge  of,  19,  73,  255. 

MAGAZINE. 

joint  liability  of  editor  and  printer  fur  lil.el  in.  170.  171,  .",87. 

M.\GISTRATES, 

langujige  concernintr,  3.  64,  211.  400.  531. 
report  of  proceedings  before,  privileged.  309—311.  32.S. 
cannot  commit  for  contempt,  504. 
proceedings  before,  710—720. 

obscene  works,  power  of,  to  search  for.  12.  31.'..  507. 
summaiy  jurisdiction  of,  in  cases  of  liijcl.  718—720.  837.  S3s,  .si2 
Cannot  receive  as  a  rule  evidence  ot  truth,  4?."..  717.  71s. 
;vorks  spoken  in  otlioc.  absolutely  privileged.  2;)il. 
by  clerk  of.  not  privile^'cl.  2.1'. 
O.L.S.  ^  ;j    „ 


MM 
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•ilAIXMWdllN,-    vy,. 

MAINTKXANCK. 

|i«»  ipf,  l.y  wif.',  -.x*  upp'ial  .liimagi-,  41». 
MAi.KK.  :ui-:i;(i. 

iiKiiiii  ill  tlin  Imik  "aliMl"  or    '  (•\prc<i  '  m:ilio.\  :<,  M'.  ;jia. 
Iiol  r.«i'iitiiil  til  till'  ariiiiii,  r>.  KW.  341. 

uiiii-s  uoasioii  privil<^;eil,  ,j.  .'1 
■  l<-irn_v.  priwl.'jfc  iif  r.|„.rl,  SJS— Sid,  333.  3li!),  (t3r,  SU. 
i*  an  aiiswti  Id  a  pica  of  fair  fiiminciil,  •JlM,  i.'.">.  3711. 
vi(u>  <.f  pruviii^'.  li,.,  ,,ii  tilt  plaiiililf,  7r.  1»,  3Jt,  311.  OUil.  tiS.'.. 
iiiii-l  lio  iiialiro  „f  thf  (Iffeiiilant  himself  or  of  hii  a«n,t.  ;ut.  iiiill 
ill  aiMitliiT,  irrik'vaiit.  344.  3UI. 
in  III.'  aseiit  of  u  corporal  ion,  0.  34  4,  r.i)2.  B»3. 
jiriKif  of  atlual,  34)*— :iro,  3N!»  -31»3.  472,  473,  C8-.. 
I.   J';.\lriii>i.'  rviclna-c  c>f.  34.">,  3tS— 3,M>. 

foriiifr  pulili.alioii.s  l,y  .Iffi'idanl  ti  pl-inti.f,  3111.  3.-,ii   (i>.-, 

fornipr  ijuarrcl'*,  318,  685. 

arts  of  ilifi'mlant  «iil.sr.|u,iit  1 1  |iiil.|     ition.  3H». 

Iliat  til.,  wor.ls  arc  faNc  is  alone  no  eviilcn.'.'  of,  lit.",.  DM. 

that  .I.lciulaiit  knew  the  wimls  were  faNi,  is  .nU.ii  .■  .,f    ill 
;iHi.  .•(.■.I.  tl,sc,. 

pl.a  of  jiistili.alioii.   ulicn.    181.  3:.0,  Ii3t;— i;3,S,  .;,>(,-,.  i.M.i. 
IOvi.l..n.c  of,  ilciiv.Hl  from  llic  mod.'  and  .xt.'nl'of  pul,|,.-.,i,nr, 

till'   lornis  pnip|..ycd,   &.-..   3.".2— SoJ. 
(i.)   Wli.'i.-    Ill,,    .xpr.'ssioi.s    employed    are    .  xa>;-,  ral.d   and 

unw.irr.intaMe.  3,11 — :i,';7. 
(n.>   Wlien-  tli.'  iihhIc  anil  .'Meiit  of  pnhii  ali.m  U  ev -ssive 

mil,  1117,  ;i,-,H-3iii,  3(17.  ayu. 

m.i>   hr  pr.ived  in  a^Krav   lion    .f  dain.ijics.  3!»0,  3'Jl. 
ali-.i„  ,.  ,,f,  tends  to  niiti|j;ate  .i.imag.-s.  4.  3»--'.  31|-.,  3'.l,S-|o|. 
in  a.  li.iii~  on  llic  case,  80,  81,  87,  113,  !»!. 
in  actions  of  slandi'r  of  title.  7.'>,  81  --S8, 
or  no  malice,  i^  for  the  jury,  3l'3,  321,  3Hi,  319,  3,-,2. 
mere  mistake  cannot   he  evidence  ..f.  3t.-,. 
matt,  rs  which  arc  not  evidence  of,  3t."i,  31(5. 
p.irli.  iilars  neeil  n.it  I'C  j,'ivcn.  fi2."i,  OJIJ,  1148. 
inl.rro),'alorie,s  as  to.  li.lt!,  6t'>l,  "Ul. 
■MAX  KKIDAV.' 

I  hartre  of  lieinjr.  not  actionahle.  21.  13i). 
judicial  notice  of  lli,'  nuaniii};  of  Ih.'  t.'rui.  21. 
■  MW  (IK  STItAW.  • 
lil..ll..n-.   IM. 

.M.\N.-^i,Ari;iiTr';r(. 

I'liar^'c  ,,r,  a-tional)le.  41. 
MANTSCItll'T. 

partirif:   w.ih   po-s.'ssjon  of.   is   puhlication,    !fi2-Iti,-,. 
JfAflltlAUi;, 

lo"  of,  is  spc,  ial  .lamage.  378.  384. 

'"""""""■■•"i"n  warning  nirainst.  when  privilcL'cd.  2G.t,  261,  777.  778, 
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MAHHIED   WOMAN,  f>«7— 577. 
libel  on,  L'O,  W57— 078. 
alaiidcr  i>f,  (i9— 72,  0«17  -"i73. 
clmrge  of  itraliiig  gooiU  of,  Til,  HI,  112. 
trailer,  34,  tlU,  670. 
an  plaint  itr,  507.  .%««,  ITO,  7tW 
at  defenilunt,  573—677. 
riglita  of  liu^liaiHl,  .'li'-M   .'itiU. 
liability  of  liu.-ilianil,  r>73— 077. 
criniinul   lialjiiily  of,  677. 

may  Iji'  onlrnil  to  lliitt  Buret ii»  for  good  bi-liuviour,  4.".!*. 
iniputiiiK  immorality  to.  ti!»— 72,  l."i,  D72,  7t>:'. 
fommuni.aliou  to,  uf  words  defamatory  of  im^lund.   I.JH. 

to  liii-liaiid    by.    privileged.    1,"j!I.   260. 
pre-enee  of,  »ii  privdegeil  o<i  uMon.  etfeet  of,  liio,  3i>I,  302.  360. 
proceedings  by,  against   lier  biisband.  670.  671. 
costii  of.  4,63,  671.  676. 
BMurity  for  eosts  not  reijuircil  frc.ni,  ."i6i». 

.MAKRIKD  WOMKN-.S  J'KOHKKTV  .V  T,  1nn2     4IN,  l.-,3.  ,6i;S-6:6. 
.MA.sTKK, 

ami  servant,  .6(t3— 689. 

Iiis  i-ommands  no  di  fenre  for  his  si  rvant,  .".SI. 

liable  for  words  of  bis  .servant,  spoken  wilb  bis  aiitborily.  6H6. 

ratitieation,  686. 

giving  ibaraeter  of  servant.  2,".2— 267.  :;6 1 —.•((•,:),  74n. 

Words  used  to  indue  e  servant  to  break  bis  contrait  an-  ai  tiDiiable,  16. 

criminal  liability  of,  4tia.  687. 

defenee  under  Lord  Campbell's  Act,  470,  687.  688,  Cilti. 

.MASTEK  MAHIXKH, 

ebarge  of  drunkenness  against,  actionable,  31,  2y|. 

privileged,  264,  268. 

M.VTTERS  OF  PIBLIC  I.VTKHK.-<T,  193-22.",,  768-770. 
what  arc,  206—218. 

matters  of  local  interest,  may  be,  206 — 20U. 
affairs  of  State.  2iMi— 209. 
parliamentary  proceedings,  206-209. 
ad?ninislration  of  jnstiie,   209-211. 
public  authorities,  211—213. 
liK-al  institutions,  211—213. 
e<clesia.stical  alfairs,  213. 
unpublished  sermons,  213. 
books,  213—216. 
pictures,  214,  216. 
architecture,  214.  216. 
theatres  and  loncerts,  216,  216. 
public  balls  and  enteitainmenls.  216.  2iri. 
Howrr  «how.  216.  216. 
appeals  to  the  public,  216—218. 
advertisement  of  cure.  217. 
circulars  and  h.indhiirs  i.f  liubsnicn,  216.  217. 
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MO  ilKSKItAI.   IX/iKX. 

MATTRRS  OF  PVni.lC  INTKBK8T     rn<,l,m,f,t. 
riMitriiv<T«»"<  ill  lli<>  iii'W'<|i[||H'rK.  'i\'.  '.'IK. 
|ii'r>mis  iiivitiiij;  |iiil>li,'  uiit'iiliiiii,  ilrt— 2IH. 
rnicHiKMs  .,»  I'll  (  I, J  (till  i(ivMi:sT  iiv,  7tW  -;ro. 

MAYUH. 

wordu  roiHTriiitiv.  2rt.  :':':i.  •.'•.' I.  iitii.  :.ai,  -irt,",. 

i'noti>mpt  of,  TiK.  nfl.'.. 

MK  V.MXtl 

"f  «|ii>nk('r  iiiiiii.ili'riMl.  HW,  (!N:t.  r,hl. 

i.f  w.inN  !■.  .1  i|iii'«ti<>ii  for  tin-  jury,  ."i:!,  110-133.  flH9,  69S. 
.ii-ilfiHil  l>v   inmuinlii.  limit  he  adliind  (..).  117,  B82.  OSH. 
iltfi'hilani   may  justify  the  w.inli  niilMnil  the,  189.  773.  774. 

ME.VSl'RK  OK  |i.\MA(iES.  373,  (Wfl,  087,  707.  708. 

MEPICAI.  .MAN. 

Iibfl"  (Ml.  27. 

slanilc  r<  of.  tlL',  ^V^.  7J,  73.  7.-,n. 

critiiiim  nil  Mn>  ;ii|vrrli<riiifiit'i  of.   iK",  •J17.  22|. 

im|mtatiuii  u(hiii.  of  inninr.ilily.  f.H.  3H»i. 

prcHif  uf  iiiialili.'alMii  of.  ii71. 

iinaiitliori-td  ii-c  ,if  nami'  of.  -.V. 

MEDIC AI,  OFKU'EH  OF  HK Al.Tlf. 

rondiicl  of,  a  iiiatli  r  i.f  iiil.ij.'  Inl.rct.  2I'.V  '.'tr,    ((12. 

MEntCAI,  HKfilSTKH 

i<  "vidpnrp.  r>74. 

MEKTIXtiS, 

oil''  i-,  ■    ,    .rt<  of  i.ro  ,-;  1.1,^/1  at,  li.w  far  i.iivil,.v'cj.  :i2N  -  a:)i!    sx 

843. 
lull   if  nii'i'tiiifr  illoj^al,   331, 
wliat  ari>.  331. 

MEMBEH   OK   1' A  HI.  I  A. ME  NT, 

worils  lo.jc'rimij.'.  .'.1.  223.  2?t4.  3S»ti,  ,",24— ,".2ti. 
privil.)^'!'  of  .^|iei-.  Ii  ..f.  231.  232,  SKt.  327.  370. 
"lay  In iiiiiittPfl   for  r,,nlfiiipl  uf  C.uirt.  .ICO. 

ME.MOHIAT, 

to  Home  .■iiiri'laiy.  2rS.  27U.  I)7». 

MKNTAI.   DKHANIJK.MENT. 

im|.iitatiiiii-<  of.   lit.  73,  2ri."i. 
Ji  fill,  r  of.  t),   .^7'J.    77 1.   772. 

MENTAL   msTHESS 

i<  n.rl  .-pii  i,,l  ilaiiia^o.,  310.  3H7. 

MEItrvNTII.E   .ViENCV.  202.  2ii:t.  -83. 

MEKCIIANI'S   CLEKK. 

word*  rouciruiiiu',  144,  291. 
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IIKB'IIANTS. 

wordi  iiiiRciiiiii^',  31'.  3:t,  rt.V   rtO. 

iinfiiila(i<iii«  "ti  tln'ii  '  filil,  3'.'     :i|,  ,',:;,  titi.  III.  Jrt.',  2>\',\. 
rhargf  of  krrpiri^  ful^c  iirtouiit  lMX)k'',  rt7. 
impululidiiN  "M  till  ir  kihhIi",  31— 3(t.  67,  SH— 10."). 

MIDWIKK, 

worrlj  ronn  rning,  *i,1. 

MIIJTARY  AMI   NAVAL  (iFni-KRS. 

rrportu  hy.  prmloij.M.  '.'l.-i -'.'ir,  S.W.  3<V>. 
tiavr   a  coMiiiioti   iritrri^^t,  281. 

MII.ITARV  OKKKXCK, 
w<irH<  impuliiig,  13. 

MIM.'^TKH. 

di«»rntiiii,'.  «i)ril>  r.miiTmnp.  l-T.  ."ih,  hi,  Jlo,  j.s'j,  ;;a7. 
Iirwf  "f  ,.|).Ti,i!  (latiKisjc  hv.  37X,  3711,  381.  381>. 

MIMJSTKR  or  STATK. 

addif    to  I'll. HI,    l.v.    .|I,..i|mI.  |\     |rlHlh-icl.    '.'|t''. 

MISfARRl.VtiK, 

<  hargr  of.  .i',Miii-i    -I'n  iril  lmiI.  »>"■, 

.MI.>^tiiM>nT. 

grnri.tl,  I  IwirRc  of,  ,|.  ii'iH.il.l.'  imiIv   if  wiiltrn,  17. 
in  IraHr.  rhaiRf  of.  i^  ai'li'iii.iMi;  alwaj-,  33.  ti7 — ii'.l, 
infornialion  as  (■■,  to  jnitili'    ol'i.i  r,  pnvil.  i;^!.  :;7l'     27H. 
imputation  of  pat.  in  otfiic.  ailionahlr,  '2'>. 
charge  of,  .agaiti-^l   piililif  ofK  or,  not  romniont,  199. 

JtrSDEMEAXOlIR. 

charges  of,  11.  4J,  113, 

libel  is  a,  7.  8,  l.'i.'i, 

challongo  to  tipht  a  dml  i-,  4.'.8. 

MIsniREOTION,  7(P». 

MlSJulMIKK  IIK  r.VUTlKS,  3117,  Uoo— liOI. 

Mlti.-^TATK.MKNT   (iK    FAIT, 
not  i-oMiincnl,  IIW,  'JiKl,  'Jul. 

MISTAKK. 

pul. Illation  of  lilid  l.y.  .",,  il,  133.  m3.  lt'.l,  311.  171,  171.'. 
cannot  hr  ovidcncr  of  maliio,  31.'i. 

MITKiATIliX  (IK  IlAMAIiKS. 
fv'')ciico  ri.  393     UHi,  tiltti. 

(i.)  oviilonc-  falliiii;  >li"rl  of  a  jnstificatinn.  188.  .393.  774. 
(li.)  pre- ious   ptihiications  liy  others,   186.  394  —  397.  61M!. 
(111.)   Ii.i'i    ity  ,,r  ,,th.r<.  397.  398.  i\<H>. 

(iv,)   ahscni f  inaliii'.  4,  34J.  398-401. 

(v.)  eviilenoe  of  plainlilf's   Ivnl  ohaiaclir.    tol -J113. 
(vi.)  abscucL'  ot  s[Kcial  clamasje.  4(i3,  404. 
(vii.)  apology  aiiJ  amends,  404-400,  613,  641,  783—787. 
ai  to  pleading  facts  in,  644. 
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MITKiATION  OK  I).\M.\<iKS 


I'lntinupii, 


|>.irtiiiiliii>.  whirl  (.,  Im.  pivfii,  lintJ. 


iiii.lii  rir.lir  XXXVI.  r.  ;t7...|00. 
fmin  iif  ncilici'  nf,  7N7,  7SS. 
ni.iL'cs  priviiiiisly  n  cnvcriMl.  :)!>7,  6!tfi. 


MITIOIII  SESSr, 

constructiim  hi.  Hi— IH. 
MONKV. 

ihart'i'  "f  I'lilainini:.  li.v  l':iUi^  |Mi-trncp<.  320. 

.•iitriii|il  !oivt,,rt.  I,y  ilirc:itrtiiriu'  Irltcr,  KiO. 

until   (.1  (..•  Ini^ii'd  Willi,  rliiri,'!'  <>f  lirin?.  .irtinii.ililp,  18. 

(•h.iri;c  nf  iiwihi:.  nnt  ,iilif>ii:ilili\  '.'2.  117.  I.TJ.  IS.'!,  l.'i.-i. 

ri:iiil  iiil.i  Cnurl.  11!),  IVIO    fil:t,  7(ki,  701. 

.MOTION-, 

in  :iiii-t  "f  iml'.'ininl.  III.  Hi",  I.iii.  7iil.  7i\1,  727.  7,')(.  7,3.-,. 

fur  .1  new  lihil,  ill  a  i-i\il  i-,\<o.  7ii.'i     7ii!». 

fur  a  riilr-  fcr  a  rriniiiial  iiif"inialiciii.  ~^^'^.  710. 

rnuM  .11    NoTiri:  or.  on-   \iti:vi.  7!I2. 

TO  (d^lJlIT   rol!    loNTIMIT.    7!>2.   7I>,1. 

MoTIVi;, 

iniMr  iliiiil,  nnl.-s  ...  ■■  i-inii   prii  ili'u'f.l,  4.  .■..  .'Ill      .'il.'!.  .1!)S. 
in  I'i'iniiii  il  r.ivr^,   l.-ril.   liil,  1(1.-.. 
wickf.l.  ini|Hii.ili..n  ,,f.   lihrllcnH,  2."i. 

••  MolNTKIlANK.'  2S,  Il2. 

••  Ml  I.AITO,  ■  17. 

MIUIIKK. 

cliari.'r  of.  aclinnnlilo.   If).   II.  I  tO. 

what  is  a  siiffiripnt  rhariio  nf,  1  in. 

what  insufBcicnt,  140. 

<liarg<-  of.  rxplaiiiP'I  away   hy  ront.'xt,   12,3, 

Mr.'^KAi,  rKHKoinr.wcics, 

may  ho  rritici^ril,  2ir>,  21li. 

^- 

unaiilhori-:''!!  ii^i-  nf,  27.  422. 
N.MTR.M.  MK.WINO. 

wnriN  liiiisi  111.  i.-ilii'ii  I,,  |,,.:i|.,  iij    l|;t,  t'lSh. 

spi'onil.iiy  niPaiiin^'  may  lii>  ~hnwii.   1  Ml.  I2S-  i;i;|.  r,!i:i.  (!'.1|. 

jiislifir  ilinM  ill.  will,, ,111    iiiiiMiniln.   IK!I.  i;.'IS.  n:)'.!. 

NAV.M,   AM)  MIl.IIAHV  AI-I-AIHS. 

.  aiMv  nf  .•<lalr,  21.-,     217.  771;. 

NAVAI,   AND  MII.ITAHV  tlKKriKHS, 

I'  \<i  IK   l.y,   |iliMl,.,.r,.,l.   21.".      217,   2.''i»'i,   :ifi."i. 
Iim    a   i-niiiiii    11    iii|rri-,t,   2S|. 

NKiiMlIKNCK, 

L^nivs,  nf  i,..iv-[..ip,.r  pioprulnr  will  1  iihin.-.>  .l,iiii?ig--,  .■"•2.  4"l,  4" 
wiihiiiit  -I  ...s,  plfa  of.  771. 
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<ii:\h:it.M.  isin-.s. 
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NKiiJI". 

cliarL,'!'  of  liciiiL'.  niit    lilirllmis  iii  Eui^'lanl.  L'l. 

XKITRAI.  WOliltS.  12:,— IL'S. 


NKW  THIAI- 


villi 


L'niiitcd.  n»,  7ii;i-7u9. 


iipplicatioii  for,  to  wliat  Court.  7ii:(. 

misclireclion,  704. 

fiiulincr  which  rrasonnhle  m  ri  could  not  hone 

vcnli'^t  amiinst  wciilit  <if  ovi'loncp.  701— 7iM!. 

for  excessive  dama;.'!':!,  7l>7. 

for  insiifliciftil  daniagrs,  7iiS. 

on  tilt'  ground  of  surprise.  7itS.  "oD 

for  irregularities  at  trial.  70*). 

to  liear  fresh  evidence.  70ij.  7o7. 

aiiainst  one  dLt'inilaiit,  7ot. 

form  of  notice  of  motion  for.  7l)J. 

in  Counlv  Court.  7i;i. 

cost  of  former  trial.  7o!l. 

N  i:\vs. 

false,  falinealion  of.  4.M>,  .M'.>. 


sllv  find.  111.  .■)7:i.  70.-,. 


for  six  months.  Ill 


NK\v.>;r.\ri;ii. 

delinilion  of  a.  it*'.   X'M. 

pioprielors.  lialiilily  of.  h.  li.  30.  170,   171,  il.'H-:)*!. 
criminal  li  iliililv  of,  fi,  4f,9,  .-,K7     oH'.l. 
hbfls  on,  30.  .•?(-,,  :i7.  223. 
cannot  sue  editor  for  contritmlioii,  172. 
register  of.  13.  S,SS-  812. 
cilitor.  liahility  of.  17lt,  171. 
libels  on.  30.  120.  183. 
conti'mpt  of  Court  by,  .%4S. 
primer  of.  10-13,  170.  171.  4tlil. 
must  preserve  one  co| 
oonlempt  of  Court  by.  .■,48. 
publi-ber  of.  41',!). 

contempt  of  Ci'iirl  by.  .■i.W. 
reporter,  cluty  of,  314-320. 
letters  written  to,  ni.iy  be  answered.  217. 
how  much  may  be  roati  in  evidenc".  ti!l2,  730 
not  justified  in  publishiu'.'  -'oiy  lold  by  plaiiitifl  a 

fi.  21. 
proof  of  publication  of.  C7r,,  812. 
interrojiitorii's  as  lo  publication  of  libel  in.  t',."it'i  -  t'l, 
latitude  alloweil  to  writers  in.  193.  194.  210.  .-,ni.  ,", 
actionable  lani.:u.iji;e  concerning.  30.  120. 
imputation  thai  it  has  n  small  oirculalion.  niav  be  lib 
adverliseinent  in,  when  privilejred.  290. 
statutory  provisions  relatini;  to.   13,  (■,7<>.  811     S23. 
statutory  plea  of  apolojry  for  libel  in.  lot,  (>I2  -<!41. 
extent  of  circulation  of  libel  in,  increases  damas^e. 


•.8:p.  71','.). 


train-l  h 


23. 

.Mom 

.  3 

83.-. 

81 

78ii. 

32,  3 

io.  31.  '.12 


Hi 

li 


no4 


oh:\h:/rt/   /.\7)A'.v. 
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fliMHVriv  ,,f  prnpriptors,   print. ts.  an-l   puhlUh^r*  nf,  tV,?    ,-,-,s      -  ■' 

-dcr.  '    ■■ 

ifpyiM,'  lihtllnus  articles  rrom  anothi-r,  !7i,  ;i!t:),  3;i7,  ii;ii-,,  s.ts     si' 
n  ports  in.  of  ju.lirial  procecdiri),'s,  187.  :f08— 32t). 

of  parliamintarv  prori'odincrs.  187,  .'(2<i— 328. 
of  piihlir  mcetiiiija,  .,  m-  far  privilpgcrl.  I8fi,  328-;i3i!,  7,so. 
H  (3. 
comni-nis  in.  on  matters  of  public  inl,n-st,  193-22.-.,  .-.19,  .•i23.  fm 
editor  not  iioun  1  to  eive  up  nam-  nf  rorrespondent.  4()o',  cm  els  6W 
pubhcalions  retlertini:  on   suitors,   witnesses,  or  prisoners  '  20o'  o'lo' 
311     .113.  .-,18    -.'..M.  '       ••  -'  ' 

'•f.'ross  nejjIiEPne'  "  in  the  cmdurt  of.  what  i^,  »0(.  Jo,-,. 
conl.  njpt  of  Coiiit   )iv.  .',48 -.'>,-,  1. 

I'V   nianiiKer  of  hraneh  offiri'  of.  ,-,.M.  .v,2. 
leirislalion  as  t.i  lilu'ls  in.  KM -823.  83.-.  -Sf.. 

m;\v.>c.\i'i:i!  i,iiif:r,  .vxi.  rkkisthatiov  act    i881    is    isr 

3L'!t.  83.-.     ,s|2.  ■ 

'!•  Hnitiuns.  s:i.-,,  H3I1.  8^3. 

I"" """"  "f  ii'Wspap.Ts  for  |]l,rl.  837.  838. 

poL'i-tr.ili.M]  of  „:„„,.  ^,(  propii,.(,,r.  13.  r,7(l,  811,  81.-,.  83S-SI2. 
.■'■rlrliiMl,.  mad,'  evidence,  (i7H.  k|-j. 
fees  on  niakiiiL;  iiliirn.  811. 

M;\v.s\i.:.\r)oR,s. 

liahility  of.  ICiii,  1(57,  .",88. 
NK.XT   FHIKM).  ,-,77.  ",78. 

M>r/f:  />/insf:(^fj_  ;.t4. 

Mi.MIXAI.  DA.MAiii;.-;,  371. 
NoX.tOlNDKH  OK   I'AiniKS.  3'.t7,  .V,1i)-(i04. 
NOX.SCIT,  088,  n. 

Niir  lilll.TV, 

I'lea  ,if.  ,,11  inil  ,,f  iiirlii-iment.  474,  721,  72.".. 
Xii|'ii-K. 

pnl,lirali.,ii    of   goviTiinient   or    police,    privileged,    328 

eoiil.iiiiu,.-  liiiv.ils.if  pr.»-,'edings.  9.-,-98. 

disniis-iiej  sirvaijl  without.  ;tf.3. 

containini,'  lilK'll..u.s  in.ilier,  :'.-i7. 

to  .luctiiTieer.  lil„'|  in,  2U0. 

of  e.\.  liision  from  piililie  rraini,  21. 

..f  tcTiniiiation  .,f  enj.':ii;eiiient.  no  liliel.   13.", 

that  defVii.lai.i  u,ll  i,„,  accept  payment  in  ch,,,,ue.o„  p,..,n,i|fs  Lank. 

'Iiat  I'laihiiir  h.is  infria-ed  def.nd.anfs  patient,  436. 

if  action.  al)c>lish-.;d.  fiI3,  834. 

forniv  of.  in  (•.,iinty  Court.  7!)3-7!».-,. 

of  intention  to  ad.lu.'c  evi,l,Miee  of  ap,,|..,.v 


P"l'<gy  in  niiligalion.  401,  (il2. 


to  prodiKV,  filis.  729. 

to  inspect  .and  admit,  649,  888. 


dHStJlA  I.    ISDf.X. 


Wh 


SitT  iCE—i'ontinued. 
to  admit,  farts.  fiHil. 

undrr  Ordor  XXXVI.  r.  .ir,  when  ne<os»ary,  400,  102,  10.3,  606. 
firm  of,  787.  78S. 

OK    MOTION    ON    ArPKAI..    FORM    OP,    792. 

TO   rOMMlT.    FORM    OF.  792,    793. 

NOVICE, 

words  coiiceriiiiig  a,  381. 


OBITIARY  NOTICE 

of  Jiving  person  may  be  a  libel.   19. 
on.IECTIONS   I.\   POINT  OF  L.WV, 

form  of.  r.:i3.  768. 

on,-<(ENK   Pl-ULI<'.\TIi)N.-;.  314.  31.-..  4."..  .V.-.-.M  1 , 
chargo  of  brins  puhli^luT  of.  3.'i. 

autli'.r  ..r.  29.  214. 
lest  of  obscenity.  .^".-|. 

Qiiartor  Sos.slon.-,  iiiri- licti-'ii  in  fi~"  nf.  .''0.'>. 
summary  prooTdin?-^  under  2o  A:  21  Vict.  f.  H3...."t07.  .'lOM. 
reports  of   pr''er'din'js   nf   Court-   of  .Insticc   a.s  to,   not   privileged, 

314.  filiH. 
parties  aggrieved  m.iy  appeal,  .">oS. 
no  eopyrit'hl  in.  8. 
may  he  stopped  in  the  p"Sl.  ."iii9. 

may  bo  seized  by  oidtT  of  magistrates.  31.1,  .^07,  ,S33. 
indiclnunt  for.  need  nni   set  out  the  words,  r)0,%,  ,5'"i(i.  72'1.  722,  H20. 

orc.\sioN 

of  publication  giving  rist;  to  absolute  privilege,  227 — 247. 
((uabti.d  privile^'e.  249—340. 

0CCrP.\T10N. 

of  plaintilf,  how  proved.  (i73. 

libels  on  plaintilf  in  way  of.  2,-)— 38,  68.-|. 

words  eoncerning  pliiintift  in  way  of,  .VJ  -69,  382  -SH,'.,  7.-)7 — 761. 

OFKK'K. 

wonls  ei>iie  riiiii',;  plaintitf  in  his,  action.able,  whether  written,  2,  17, 

':r,.  32. 

or  spoken  2,  39,  .^2-  69. 
proof  of  appointment  to.  673. 
evidence  of  iliplonias,  kr.,  .^4,  674. 
action  lies  whether  the  nflire  one  of  firofit  or  not,  .'it. 
distinction  between  impulatuni  of   want  of  ability  and  inipntalion 

of  want  of  intgrity.  '2't.  26,  H'k 
imputing  ignorance  in,  .'i3,  7,')8, 
plaintilT  must  be  in  the  present  eniMvinent  iif,  in  slander.  <)4,  06,  69. 

not  so  in  libel,  ST). 
the  words  must  alToct  plaintilf  in  his  otBeo,  r>2,  .It,  ri.'i,  68,'). 
paid  and  honorary,  2.'),  26,  54, 
imputing  coiruptiun  to  plllcor  of  Court,  28,  61,  62. 
JudgeK  of  Superior  Court,  £6,  528—630,  633—660. 
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OVVlVr.-  rnn(inu,-il . 

.Iiid^'is  of  [rifcrmr  Toiirt.  Li:,.  2(i,  2r.i,  .".3tl-- .••3;.  •it!ii     ,-,(ii-,. 

justices  (if  ilii'  pi'ac...  nt,  5t;,  57,  MTk 

clir^niuiM  ami  iiiiiiist<.rs,  ",«.  nO. 

liarristiTs-at-Iaw,  L'H,  fiii. 

solicitDis  ami  altcirricys,  6J.  tiL',  r."i9. 

plivsicians  ami  >iirj;i  oris,  27.  02,  63,  7aS. 

other  priife>sioiis,  f>i.  fin. 

parish  officers,  2ti. 

truiiers.  C.-i— f,!),  r>7H,  fiS.'i. 

OKFicKR  nv  Till';  rorin, 

insiilliii.r  an.  n.  rontrmpt.  Til.-f.  ."ll,  .WJ. 
CIPFII'KHS. 

naval  aiel  military,  reports  of.  privilego.I.  2I.-|-2I7,  2.-ii;. 

Ii.ive  a  <  fKiiinon  interest,  2S1. 
piililie.  eharv'e  a?.ii.ii,t.  priiikffed,  27()-  280. 

iJiformatiori  ^'iven  to,  privileRciI,  272  -27i!. 
of  State,  comiimtiieati.iiis  lie'wi'en.  absolutely  privile-el,  217.  (!M|, 
OPIMON. 

Words  lowering'  pl.iintitT  in  pe..pli.s.  17. 
of  expert  «il.nesses,  when  reerivalde.  i;7t!. 
e.\pres>ion  of.  ilistiriciiished  from  alleeation  of  fa.|,  2ii!. 
everyone  lias  a  rifilit   to  expre-s  on   matters  of  piil,|ie   ni\,ii~\     I'C! 
22(1.  '     " 

'•(II  TiiK.-i.silVK  ((INDrcr.' 

ch.irL'e   of,   lilielloiK,   2(1. 

(H'TICI.W, 

lihel  on.  32. 

fiRnEU  MSI. 

mot  inn  for,  ii.  eriiiiiii.il   information,  730. 

KIIDKIt   XX.WI.  r.  .■i7. 

etfrit   of,    liio.    |!I2.    li,.i,  fiiW. 

in  11.1  w.iy   re-iriels  iTo-s-e\ainin.iti..n.    |o2,  <"i!l3. 

form  of  notice  under.  787,  788. 

interroj-atinpr  .is  to  inaltors  statod     1  11, .tie,-,  (US,  fi.'.O. 

(ilildl.NATOK  OK  niMltlll, 

may  escapi'  punishment.    177,    113. 
milKH  .\( TlOXS, 

not  t<i  he  considered,  172.  173.  3!»l.  IJ.MI.  (•.■Jii. 

between  samp  parties,  tilo  -(112.  (i3!t,  781. 
OrilKli    M'tKLS.  ie.. 

evi.lenr f.  w||,.|i   admitted.   :ii:t. 

to  expI.Mii  .imbi-uily  in  the  wolds,   lit.  l:)(). 

:is  e. 'd  ■111 f  nialiei^,  3t8— 3,-,(l. 

no!   to  niitiijale  damages.  3!I4— 3117. 

to  ajxpravate  dainatfes.  31li  . 

nut  ground  for  new  (rial,  7ii7. 
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OTHKRS  IJAIM.K, 

no  (l.ttiiiv.  I7ii,   177.  :i'.ll,  :VM.  fini',  (i'J.-,. 
11(1  iiiiti).Mtinn.  :i'.ll.  •>%. 

Dl'TLAW, 

act  inn  l>y,  filt. 

OVKRSKER, 

wnril^  cnncornini.  'Jrt.  294. 
evirli'nio  .k  tf  ^ppniiitmrnt  of.  fiTS. 

OWINd   MONKY. 

rlrnri.'"'  "f.  --.  ''V.   i:!'.'.   |:!H.   13.'.. 

OXFORD. 

rc-iclrirl  iinili  rirrailiiHd'  uf.  wliprr  to  dc  >iifd.  n'»7. 


rAlNTINtiS. 

wwu  hv.  7.  I.'..  •:.*. 

piililii-  ixliil>itinn  •'!.  iniy  1 nlMi-'l,  -II.  21.".. 

I'AMI'lll.K'l'. 

|Hii.iiciiii..ii  .'f  ri'|M.ii  (if  tii.ii  ill.  :iii.  :)i:..  .Mr.  77:i.  7Srt. 
rAi'Kns. 

|.;iiliiiiiii  iilaiy.  lialiilily  f'lr  piil.lii  .ii,>ii  nf.  LVil. 

»^t;ltf\    pril'IlH'tinn   nf.   (t7H. 

iitilliMiiM'cl   piililiiMliori  of.  pr.p|,-<-l.il.  -j:!!,  -.'H'.'. 

PAHIH'.V. 

c-rinif^  impulori  .ifd^r  uTiint   nf.   l.'>. 
pli-a  nf.  C.tH.  724. 

FA  Hi;  NT. 

not   lialili'  for  act*  nf  .■hiMiiMi,  ."iSrt. 

piil>lii  ilinii  In.  if  rnmplaint   of  rliililV  miscnniluct,  2fi7,  272. 

rAHisii  mi:i:tin<is. 

piiK-i'cilinjrs  at.  piivili>i;i>il.  2H1. 

rcpnrls  in  nrwspapiTs  of  procpi'ilinL'S  at.  .■i2X. 

rAIUSlI  ()Fn(KR.S. 

wniils  alTictini.'.  2ri.  211,  2Kt. 
cnnstahlr.  284. 
iivirsiTr.  2<>.  2yt. 
cliiiri'liwanli'n.  .")".  7)7. 
waywarilnn  of  a  district.  212. 

I'AHI.IAMKNT. 

candiilair  fm-,  wmils  cnnii-rnincr.  fit!,  20,S.  2S|. 

mimliir  nf.  «niil<  cnncorning.  "i7. 

.^pocclic-  in.  alisniiil.ly  piivilc-cl.  2;il.  2:i2.  .T.V.  37il. 

pctitinn  tn.  2117.  2:12. 

contempts  nf  citliir  llmisc.  ."121     ."2^. 

resolutions  nf  llniisc>  nf  Cnninions.  ."i2.". 

power  of  c::inniittm-iit,  ■"i2."».  yly'<. 

Spcakcr'-s  viarrant  not  In  be  too  closely  scnitiniseJ,  .■>20. 
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rARMA.VKN'TARV  CAXDIDATK, 

wotiU  <on(rinin);,  fpfi.  2ftS,  284.  "iSO. 

statement  averring  withdrawal  of,  4fil. 

niisslalement  of  faot  as  t     chararter  or  rondu-t  now  an  illegal  pra.- 

tice,  20H.  43;.  43H.  4fil.  r.S'J,  848. 
injunrlion  to  restrain  publication  of,  438,  848. 
form  of  petition.  810. 

PARLIAMENTARY  COMMITTEE, 

pro<pe<litiRs  before,  may  be  rrilioisert,  207. 

rARMAMENTARV   DEBATES   AND   PROt  EEDIXOS, 
reports  of,  in  newspaper,  privileged,  231,  .32fi,  .327. 
may  be  freely  coniniinted  on  by  every  one,  193,  20fi-20fl. 

PARMAMKNTARY  PAPERS. 

liability    for  piibli.atinn  of,  231. 

statute   profe.-tiiin:  authorised   publio.ilion  of.  231.   232,   82ti— S2,>i 
extracts  from,  and  abstraels  of.  protei  ted.  337,  338. 
PAROCIIIAI, 

attairs  may  be  iii.nter  of  publir  fominenl.  2<ifi.  211.  2S(.  ■:k,. 
no!    .so.  a  iharity  privately   oreanied.  213. 
PARTIALITY. 

<h.iii.'i(ig  a  |ii~tiiT  ,,f  the  peace  with,  2ii.  .VJS.  .S2H.  ,-,(.-,. 
PARTKITLARS 

of  statement  of  claim.  I"i2;'  r.31,  7t>0  7fi7. 
of  malice  need  not  be  given.  fi2.">.  f.2ii,  t;4S. 
of  defence.  ti4(i,  647. 

of  plea  of  justification,  l!tO,  r,37,  fi3S,  (-,94,  fi;),-,,  77,^,. 
under  Order  XXXVI.  r.  37     ti!)ti.  7N7. 
summons  for.  filfi,  7,57,  -(^y 
of  publication,  630. 
of  special  damage.  ,383.  (130,   7kO— 767. 
PARTIES, 

to  action,  "167— .59."i.  .".99 — 604. 
misjoinder  of,  397,  .".99-6111. 
nciii-join.ler  of.  ,397,  .".99-  (Wl-l, 
several    plair.titTs,  (iOO.  601. 
several  ilefendanls,  601-601, 
1.    Husband   and   v    fe.   .".67— .".77. 

<laim   by  hiisban.l   for  words  defamalorv  of  wife    "(     I",",    (n 
.'.68.  

niariicd  woniaii  plaintilT,  .".67-."i73, 
liability  of  husband  for  wife's  words,  .'i73— 677. 
married  woman  defendant.  .".73— .".77, 
criminal  liability  of  a  married  woman,  577. 

2.  Infant.s,  .'■.77, 

3.  Lunatics,  7.78. 

4.  Dankrupl.s,  .".79. 
.".    Receivers.  .ISO, 

6.  Executors  and  administrators,  580 

7.  Trustee!,   681. 
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PARTIES— CO  ii<»»i*«J. 

M.  AliPiis,  &82. 

U.  Master  ami  nervaiit— principal  and  agent,  r>H3— 589. 

m^.ter's  roniniands  no  dofenor,  584. 

prinoi|Mil  liahle  for  words  spoken  liy  hU  authority,  58.'i. 

ratiflration,  TiSfi. 

criminal  lialiility  of  master  or  principal,  587. 

10.  Partners,  590. 

11.  Corporatioii.s  and  companies,  591 — 593. 

12.  Trade  unions,  .'igl,  595. 

PARTNERS, 

in  trade,  words  imputing  insolvemy  to  one  of.  69. 

libels  on,  33.  419,  590,  591. 

may  join  in  the  action,  33.  590.  601. 

previous   recovery  ag.iinst  one  partner.  612. 

PASSAGE,  COURT  OF, 

jurisdiction  in  libel  and  slander,  714. 
costs  in,  440,  714. 

PATENT, 

.slander  of  title  to,  80,  43.')— 437. 

threats  of  proceedings   for  allcgi  J   infringement  of.  95— lO.'i,  435 — 
437. 
PATENTS    AND    DESKiNS    AIT.    l'.io7     9H— in:.,    l.'i:.— 1:)7.   848.   819. 

meaning  of  'threat-."   99.    HH).  4;).->     i;i7. 

bonii  liilef  of  defendant  iinmalenal,  I'^i.  lol. 

cannot   plead   privilege,    101,  251. 

where  defendant  has  coninieneed  inlioii  U<x  infriiig.inent,  101. 

plaintiff  may  olitain  liolli  damag.-s  and  an  injuii'  tion,  102. 

interim  injunction,  435 — 437. 

PATRONAGE, 

Government,  may  be  criticised.  207,  208. 

PAWNBROKER, 

words  concerning,  127. 

PAYMENT   INTO  COIHT, 

must  accompany  plea  under  Lord  Campbell's  .Act.  403,  642. 

no  plea  uenying   liability  can  be   pleaded   at  same  lime,  40.-.,  406. 
640. 

form  of  plea,  782 — 787, 

costs  after,  449,  643,  700,  783.  n, 

not  to  be  mentioned  to  jury,  405.  611. 

with  denial  of  innuetido,  640 — 643.  783.  n..  784 

when  innuendo  should  be  admittetl,  783.  n. 

courses  open  to  plaintiff  where  payment  in  has  been  made.  641. 

payment  in  in  consolidated  actions,  612. 

application  for  payi  lent  out  after  trial,  and  as  to  co-t-.  .00.  ,01. 
on  death  of  party.  641. 
PECUNIARY  LOSS, 

is  special  damage   H.8'J,  383. 

when  essential  to  action,  2,  39,  74,  75.  371.  377. 

general  damages  not  conlincd  to  actual.  374.  699, 
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I'KNflt,  MAHK. 

may  ho  ii  lihcl,  ii. 

I'KIUIRY, 

vvliiit  arii(iiiiit<  to  ;i  cli.iri.T  of,  M,  I{L>,  U,-,  UG,  3iM. 
chaigf  (f  ••i.nirriininj.'.  urtiiiniil   |..  U".  IMO,  3,".l,  i.'J'J. 

''•""-'''  ("■""■uriiil?  I'lir  t iiiiit,  12. 

PKHsoxs,  /,A\v  OF,  .-tir  -  .-,!i.-.. 

«p«ia|  ,|i,al,iUli,.,  aii<l  nlaliii,,..  V,:    -.-,■),-,,  .-.ji.t     ,;„( 

I.  IIiioIkuiiI  himI    wifr.   .-.lir     .,,(. 

;.'.  Infants,  r,77. 

.'!.  Lunatics,  ,■,;,>*. 

4.  Uaiikrupis,  .'■,7ij. 

"i.  RfH'liv.Ts,    .".Jto. 

<i.  Kxeoutors  and  adrnini-tialnis,  5t(0. 

7.  TiiHtiPs.   r,H\. 

».  Aliens.  r>(*2. 

U.  .Masiri  anil  servant— jiiiriripal  and  ngeni,  ."H.")^, ',>(«) 

10.  I'artners.  .Illit. 

11.  CiirpiMaliiuis  and  e.inipanies.  r,iil— .-,!): j. 
1-'.  Trade  uniiins,  .'iDI.  ri'.l.'i. 

several  plainlitrs.  tiiJO.  tlol. 
several  defen.lani-,  tUij     (iOl. 

I'KTrrio.v.s 

fnr   redress  ,,r  injuries,   priviiejed.  •_':!;  -ITD. 
to  rarliainenl,  are  privilei;..!.  LMJ.  ■_';7. 

are  niallc-rs  o|  piiMj,-  mlere-t.  L'07. 
to  tlie  .<over(M>n,  217. 

■•I'KTTll-(Mii;i.\(i    s|lv,<Ti:ii.-    121. 

l'II(iT(i(;|(Arinc  copy  oj,'  i.mi.;!. 

liow  obtained.  t>:,i. 
cost.s  of,  7U0. 

PHYSICIAN'. 

libel  on,  27. 

words  coneiTnirif.',  H,  (12.  (VA.  72,  7,t    ;j,>(,i    --,^ 
imputation  of  adnllery  to,  (in,  70    ;•( 
proof  of  ipialitiealion  of.  (;73. 

riAXOFOKTK  -MAKKH.s 
libel  on,  .•i2,   130. 

"I'K'KPOCKKT,'   ^H,  HI. 

I'lCTUKES. 

.  libels  by.  r,   1.x  23    ir.l.  ,'",87. 

libellou-,   pnbji,-  i  KJiibiliou  of.  ir,,",. 

publielv  exhibit, d,   rn.iy  be  riiti.ised.  211,  21r,. 
"PIGEONIMi.  • 

charge  of,  ni>. 

Vin.WY. 

of  libellous  work,  no  aetion  for.  8. 
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PLACAKU, 

cm  wall,  pniof  of.  tim. 

piii)iio:itiMii  iiv,  i:ij,  1:1:1.  itia.  ifi.".,  ici),  :iOii.  nit. 

I'lcCliOll,    t'llll. 

IM.ACK, 

of  trial,  solcction  tif,  Oltl,  617 

change  of.  tiTO. 
of  publication,  luuv  fnr  niili'rial.  I:.'.'..  ."iXH,  liiKi.  T'J". 

PI-AfirK. 

cliarj.'!'  uf  having   Ihc,  il 

PLAIXTIKK, 

cannot  sue  for  injury  t"  ripulation  of  anutli'-r,  I."). 

who  may  In',  jt')7  -.V.».'>.  5U'J--Ciiil. 

damage  must  have  aeeruiil  to,  ll'.l,  IJo. 

ileal  li  of,  580,  Ml. 

must  be  suflicientlv  jminteil  al  ujkI  iilnililii  J.   117. 

ireneral  reputation  of.  :)'.ll.  4ii|      Jiia,  I'.Hl. 

coriduet  of.  in  provoking  lilp.l,  i;.'.,  'JDl  — •J'.ll,  :i'.M). 

right   to  begin,  u'i'i. 

cvldenco  for,  07:1 --4WS. 

matters  to  bo  considered  by.  riU7-   ."'.111. 

prcKpf  that  the  wirds  refi  1   to.   117,  il«l. 

speeial  char.aoter.  proof  uf.  rr7;i. 

ilitliiMilly  as  to  ri'.'lil.  .VJ'.i    ilnl. 

joint  plaiiitiir<,  lii'O,  (jol. 

infant.  .'>77. 

married  woman.  .'■i07-o73,  7liJ. 

"  PLANT,"  |-.'7,  128. 

PLAV, 

accusing  a  man  of  writing  an  imni  >ral.  not  fair  comment.  211. 

PLEAUIXaS.  C23-f.48. 

statements    in,   are    privileged,  242. 
In  CifU  Cates, 

.statement  of  claim,  l'.2:i  -028,  748-7117. 

joinder  of  causes  ol  action,  l»".*4 — G'.llJ. 

avcTinents     vhat  necessary,  i;ttj  -i:t8,  027. 

innuendo       hi — 130,  020. 

coUuijUii      .    110,    1;H0,    147. 

special      .mage,  79,  80,  371  — 4ISI.  027,  028,  0S7. 

anu'iidtoeiit  of.  02!l.  010. 

particulars,  02!l-  031,  040,  ()47,    700-707. 

defence,  031-047,  707-787. 

traverses,  031,  032. 

objections  m  points  of  law,  033. 

no  libel,  033. 

fair  comment,  034—030. 

privilege,  OiiO. 

justitication,  0:<0  -038. 

special  grounds  of  defeiioe.  <13'.l.  010. 
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Th¥..\\M}i(\n~,.ontinued. 


J  a  Ciril  t'lUft 


I'OMlinunt. 


puyiniMit  iiitij  CiMirt,  tl40-6ii. 

paviiu'i.t  int„  Cmrt  uiuI.t  I...r.l  ri,mpbt.ir.,  Aot 

apology.  tiH. 


842.  043. 


cuuntrrcluliii.  (545. 
reply,  ti»7. 
variance,  lidtl.  729. 
County  (V)urt,   711-714. 
PHtCEDlNTS   OK, 

in  actions  for  libtl  uri.l  nbnjer, 
•tatcmcnts  (if  claim.  748— 7B7. 
difcnci's  .in  I  n-plii  s,  7«7— 7(i7 
int>rro>:atorie»,  4c..  7«8— 791. 
of  sla:i,l,.r  of  title,  an,l  .ra.i,.  libel.   7ti3-7«7.  7ttl 
in  Ciiiuily  Court.  79;i— 795. 
notices  of  motion.  792.  793. 
y»  Criminal  Catet. 
indictment,  72t>-724. 
amendment  of,  72il. 
demurrer  to,  724. 
information,  7;t9-74.'). 
rKKt:ii(XT><  OK, 

informal ion-i.  7!tti-  Noil. 
iiidietnients.  (too    Htr'. 
I'lea-i,  724,  797,  SOi'i. 

Iipliealion    to   |ile:is,    72".,    IWH.   ,SllN 

demurrer,  724,  :2."..  NoC.  »i9. 
justilleation  undir  l.c.rd  Canipliells  \v\    7-'4 
I'OI.rcK  NOTKK.s. 

pul.lieation  of,  in  newspapers,  privile-e,!,  HJH    .•):!»    339 
POI.KEMAN, 

slander  of,  M.  230,  202.  2»4,  117. 
words  published  to.  273— 27tl 
rOLITIC.VL  AUTHOKS, 

privilege  as  to  writings  of.  .J2I.  523. 
POMTIPAI.  MEKTINOS, 

comment  on.  no  libel.  218. 

proce.-,li,ig,  at,  reports  of,  when  privi.eg.d.  331    335 
POI.MN'ii  nooTir, 

POOR  l.AW, 

admini.siration  of.  a  matter  of  public  interest.  212,  280   81' 
POST-CAKlt, 

publieatiun  of  libel  by.  avoijs  privile^,     l«o,  29J,  358.  30  .  308    309 
674.  '        •  ■    ' 

POST-MARK 

as  evidence  of  place  of  publication,  075,  728. 
rOSTMASTKK, 

complaint  as  to,  208,  278, 
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complaint  by  |>riv:itr  iii.livi.liiiil  to,  -"•*■  -'!*■ 
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cliiirt;<'  of  huviug,  Jl,  5i,  05,  573. 

rKACTRE   IX  CIVIL  CASKS,  r.!»r-71l. 
I.AiNciiiNn  Till:  Action,  .M»7— ti'.' 1 . 
coniuliialioiu  bcfiTi;  writ,  h'i't . 
parties,  .VJlt. 
several  plaintills.  OOi). 
several  (lefeiiilalili,  fl<il. 
juimler  of  causes  of  action,  Ool. 
jurisdiction,  6iM). 

(i.)  rlioife  of  Court,  t')l)(>. 

(ii.)  serviee  of  wiit  out  of  jurivlietioii,  tii»7. 

Statutes  of  Liinilati tSi'U. 

fiirmir  pr ilin;;s,  til". 

lelliT  1.1  fore  action,  t'ii:i. 
in'l"r>eniint  on  writ.  HKl. 
nialters  to  lie  rfei-ideied  by  lieleriilint,  I'll:!. 
writ  of  innuiry.  till. 
summons  for  directions,  f<\:<. 
(I.)   pleadini-'s.  fil."'. 

(11. )  particulars,  tilt). 

(ill.)  security  for  costs,  till). 

(IV.)  rcniittin.r  action  to  County  Court,  illti,  lilS. 

(V.)  consolidation  of  action^,  till),  til'.". 

(vi.)  stay  of  procecdin.'S.  lilH. 

(v;i.)  evidence,  lil'i. 
(viii.)  place  of  trial.  I)ll>,  Oi' 

(iv.)  time  of  trial,  l>17. 
(X.)  mode  of  trial.  617. 
remittiii'jr  action  to  County  Court,  61S. 
con-olidalion  of  actions.  (ilO-ti'.M. 

the  pic,iiii.-'3  (».e  ri.KAiMNcs).  t;'j:i-i^is. 

Pr;i:iAi:lM:  loli  Triai..  Ol'J     I'ol. 

order  for  discovery  of  documinls.  lit'.t. 

(locum  nt^  privile.'cd  from  priduetion.  Il.'d. 

production  and  in-peclion,  li.'j:!. 

interro;,'alories,  ll."),"). 

answers  to  intcrro.'at.iries,  titi'.'. 

.idvice  on  cviilence,  067. 

lettJTs  of  recpiest,   lilH. 
TniAI.,  67;t-70-'. 

pr<H>t  of  plainlill's  special  cliaracl.  r,  t'oll. 
publication.  tiTl. 

tiio  libel.  o;.s. 

speaking  of  the  slander,  liSO. 
evidence  as  to  innuendo.  0S2. 
prnof  tbat  wcr^ls  refer  t"  nbiintiff.  1)81. 

were  spoken  of  plaiiititl  in  way  of  otiice,  &c. 
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TitUI         t'lfHtlHHt'tt. 

fHiliiri'.'  iif  iii.iIh'i',  ('iM,"i. 
ritinttiiu'  jii-ti(ir,il|.iii,  iWtl. 

I  »  I'll  1 1     rhuilllv'c,    tlmi. 

|ir"viiiri«  (.f  jiiilijr  uiiil  jury.  fiHN. 
CHilrllf'    fill    elifiiiil.iiil.   (iil'J. 
»illhlra«  iti^'  a  jiirur,  r>ll7. 
(tiiniiiiii).'  up,  (iur. 
HT'I  It  mill  jml.-iuriil.  li'.lN. 

ii|i|.lic.ili"ii  for  tii>l<  aiil   pavniint  nut  o(  (nutt,  rm'. 
I'lioi  ii;i,r\(i-i  \Kiiii  Tiint..  1113-7119. 
iiirlii.ii  fur  ii.\v  triiil,  "I'.i. 
iiii«i|iri'iiMiii.  7it|. 

virilir'  :r.Miii.<l  Miii^lil  nl   1  \  i  litirr,  7(H. 
iiri'.'iil;iritir.i  :it  trill.  "(Mi. 
fri'sh  cMiliuiri'.  71  Hi, 

vinii.t  iii.l  avKiiiliil  to  l.y  tlu'  n li  .Ir  nf  tli.'  lury.  7i>7. 
fXii-jiivi'  ijuin  I'.'i  s,  7117, 
«ni.illiii    s  of  il,iinaL'< K.  7ii8. 

>ltl  I'TJ^I'.   7'iH, 
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Ill  ■! I'"i    th  -   ,'i-  Irr   «).</.  7:(ll. 

Mr."iiu-  lit,  711. 
<-'Uii['r  imisf.   712. 
Iriul  all  I  n-t.-j.  712. 
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drfrnci**,  7*ii 
7H7. 
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liitrrrovfatifTiP.'.  78H— 791. 

plr.n!ini,'«  in  artinni  f^r  wurl-  raiiiirifj  ilimigc,  7.''il.  7ti3— 7fi7, 

7SI. 
particular*  iiihl<r  liril'r  .\.\XVI..  r.  37  ,.7»*7.  7H'<. 
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r'inill''il   acliMii,   7!t:t.   7!ll. 


•.ppria 


!  <lrf(. 


f!t."i 


III.   In  <'rimin»i.  I'r.tuii.Mis. 

informal ioii".  7!Ni,  708-  HtHi. 


loas  to  information.  7!I7 


ri'pliiMtioii,   7!t8.  80H. 


iri'lirtr 
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pica*  to  inilii'tnioiii.^.  8i8i     SiiS. 
di'iTinrr'T  to  iiil'firni  ili"ii  or   iii'li'tniPW,  Soti. 
joinHrr   in  drniiirrrr.  8iiri.  Sm'.i. 
tIrmiirrtT  to  a  plra.  Ho'.i. 
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aliiiso  of  lihorty  of,  \>K 

crnsor.'^hip  of.   lo     \'.i. 
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riJEviors  liKPOKT.'^  oi!  mwiiniis.  in;    iho.  39:1,  wm. 


if  hn 


f<,l,- 


rrpr: 


itcd    tl' 


I" 


■ahiiiuiiati'd,   17S,  '."Jl     21I.S. 


cl.fn 


pvidoii 
PRIEST, 


o,  l.Sii.  09li. 

i.f,  nut    adniissihlo,  .W»,  31)7 
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mill  .I'cnl,  ri83— nS'.l. 

li:il)l!-  fi>r  w.irHs  sp'krn  l>y  lii<  authority,  bK). 

iMtification.  nSi'i. 

not  lialili'  fur  nialico  of  a,"'iit.  391. 

criminal  liability  of.  470.  587. 

defence  luHer  Lord  ramphoU'*  Act.  470.  S87-r.8;i. 

rniNTER. 

liability  of.  t>.  170.  471.  58J— 387. 

mii-t  print  lii<  name  and  address  on  every  publication,  12. 

niu*t  preserve  name  of  his  employer,  13,  601. 

must    make  a  return  un.ler  the  Newspap.r  Libel  and  Registration 

A<t.   18S1  ..'i7r),  83!». 
caiHiot  recover  «aj;o*  for  printing  libellous  matter,  8. 
|iulilieation   to.    llil,   4tj'.l,  (175. 

riilNTIMi. 

libels  by.  7,  17,  171.  172. 

I'rimi'i  fiui-  evideii<-e  of  piibli-hinp.   171,  fifi-l. 
a   libel   nitliont    pnbliealion.    It'l.  '17.">. 
Iibellou-  matter,  cost  of,  .annot  be  reeovcrcd,  S. 

nil.  ONKR 

may  he  tine!  for  lonlempt  of  Court.  .t14. 
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niarkins  loimnnniealion.  elTe  t  of,  'JfiO. 

PRivATi-:  iin(  ri,ATii>\. 

b.w.k    printed   for.  eriliei-ni  of.  214. 

IMilVATK     I.NTKHKSrS. 

-l:,leMi.Mt-   in   (b'f.^nee  of,  privile-ed,  289-201. 

riiiV  ATK  I.KTTKH. 

may  eo  Main  •  threat  -  "itliii   ne  aniMj;  of  Patent  and  Dc^^igiis  Act, 

1907.    LW. 

of  ea:„l,da.,;  »l pon  to  di-e,., 20S.  2M.  203.  437,  438.  46., 

alla-k^  on  a  man'-.  b.v..:id  liniil  of  fair  eomnienl.  219. 

PHlVII.KliK  OF  WIT.N'KSSKS, 

;,,   to  self-eriniinalini;  evi  leiie.',  77."i.  776. 

iis  to  proihietion  of  Slate  papers,  678. 

as  to  Honl-  s|i..ken  in  giving  evidenee,  241,  242. 

PIIIVll,K(iKl)  COM.MINICATIONS, 
what    are,  3Ul— 3(«. 
iinist  be  relevant,  301. 

Pltl\  lI.KtiKI)  OCCASIONS.   194,  227-310. 

defcnee    that    w.irds    were    spokf       on    a    privileged    oi-easioii.    227, 

77a— 780.  ^ 

I  ho  judge  to  decide  whether  occa-ion  is  privileged  or  uot,  229,  -.nl, 

342,  346. 
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PhlVILECiEU  OCCASIONS— <o)i/wiucrf. 

prvxiiiiiplion  of  piivili'Ki-  r.-lmttci!  \>y  cvkliiu-.'  of  malio.^  32;.  :U:t, 

3u2. 
oiiut  of  proviiiK  occasion  i)iivil<(,'ivl  on  drfiiulaiit,  2.'>l. 
|iiiLilii'iitioii  to  iPirsons  oiit-iil>',  I'M — illXl. 
I)y  t.-l.grapli,   ICO,  •.'»»,  •-".I'.l,  3r.H. 
by  postcard,   ItiO,  -'Bit,  'iM.  300,  StJS. 
by  letter  to  ncwspapi  r,  2911. 

EieeptioHt. 

(i.)  Where  oioasiuii  privileged,  but  other  penplc  hear.  29!t— 302. 
(ii.)  Subsidiary   publications,  299,  3i)2— 304. 
Occiuiont  abtolutely  Pririleyetl,  227 — 24". 
(i.)  Parliamentary  prtK'eedings,  231. 
(ii.)  Judicial  proceeding*,  233— 24,'>. 

words  spoken  by  a  judge,  or  per^on  by  law  e\i  rci-ing 

judirial  functions,  233— 23S. 
words  spoken  by  parties  and  advocates,  238—211. 
words  fpoken  by  a  witness,  2H,  7r."i.   7."t>. 
words  in  documents  u.sed  in,  242— 24.'>. 
proceeding  must  be  judicial,  not  adniiiii>ti.iliv.'.  233,  23i. 
23S. 
Oil.)  Ads  of  Slate,  245-247.  770. 
I'RKCkdi:nts,  77."i,  770. 
(^ualifieJ  I'ricilege,  249—340,  770— 7S0. 

cases  of  iiualilied  piivilege  .■las^ili.  d.  219. 

I.    WllKRl-:    CIRIIMSTANOI.S    CAST    ffON     Tilt:     liKKtMIMNT     llli:    DITV     ol' 
MAKlNli    A  COMMIMCVTIOS,   2o2- 2N0. 
(A.)  Slatemeutx    miiile   in   aiisirer   to  inquiry,  2.'i2  -2.">7,   30:1. 
characters  of  servants,  179.  2.'>2. 
other  answers  lii  inijuiries,  2,j3. 
(B.)  Statements   not  in  aiuuer  to  a  previuun  inquiry.  2,")7— 279. 
communications    made  in  discharge  of  a  duty   arising   from  a 

confidential  relationship,  2."i9  -203. 
information  volunteered  when  there  |s  no  cuntidiiitial  relation- 
ship existiiiL',  203     272,  303— 30."i.    777. 
characters  oi     rrvants,  270—272,  .301- .',03,  774.  77.'i. 
information  as  to  crime  or  miscondui  t  of  othi  rs.  272— L'70,  30.'. 
charges  against  public  olli  .lals,  270     279.  3i!il. 
person  applied  to  niu  t  have  some  juri-diclion,  277.  3ii0. 
Wiii:iit:  Tin;  1)i:kk.\1)ant  has  a.n  imi;iu:>t  in  tiik  si  iiiiit-mattkk 

OK  TIIK  COMMl.SHATION.  VNI)  Till;  I'lllSOS'  TO  Wllo.M  TIIK  lOM- 
.MIMCaTIO.N  is  .MAUK  has  a  KillllKslOMiINO  INTinKsT  Oil  SOMK 
UlTV  I.V  Cor'MCTlo.N   Willi  TIIK  MMTITl.  2."(0-  291. 

common  interel  may  iie  pecuniary  or  |.i.fe<siiiiial,  2Si». 
must  be  one  wliiih  the  law  recognises  and  appieciati  -.  2S0.  2.S1. 
where  a  large  bmly  of  persons  are  interested.  2s."i. 
trade    prolirtioii    societies,   2.S3.   2.S7  -2S9. 
tribunals  constituted  by  agreement.  2.S7. 
if  .strangers  present,  privilege  will  bi'  lo-t,  29."<,  299. 
.staleuicnts    nwi-sjar.v    L-    irft.-.  t    ,|.  t'.Mtd  iiii'^    i.riv:il,.>    in!i  rc-t. 
2»9— 291,  30C— 309. 
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I'lUVJLEOKl)  OCCASIONS— <oii<i»u«i. 

Ill     COMMI  NKATIONS    MADK   IN    .sKI.F-DKFKNfE,   291-306. 
8tat.iucnts  ii.vitc<l  hy  ttu'  iilaiiililf,  ITU,  a»4-298. 
I'llll.IlATIONS  TO  PKttsONS  OITSIBK  Till;  rBIVIt-EOE,  298. 
two  cxee|itioiis  : — 

(i.)  fxteut  of  tlic  privil.'gc  in  slaii.lcr,  300. 
(ii.)  subsidiary  pulilioatioii,  302. 
privilrgi'J  coiiiiuuiiications,  304. 
I'KKrKDKNTS,  77C— 7.9. 

IV.  Faik  and  AOrtKATK  RKroltTs,  307 

beluie. 

V.  STATEMENTS  MALE  IN.  OH  .  UPIEI.  FBOM,  lABl.IAMENTAR*  0»  OFFICIAL 

PAPEIls,  33f>— 340. 
protection  afforded  by   tl.e  Parliaiuehlary    Papers  Act,    1840... 

337,  338. 
police  notices  protected,  339. 
extracts  from  Public  Register^  339. 

PKIVILKCIEU  KKPOKTS.  307-:i3C,  3f.9,  370. 

(1.)  Reports  of  judicial  pro<ocdings.  308—326.  821. 
matters  loram  non  juilice,  ?09. 
reports    not   privileged,   244.   24".,   314,   31". 
npnrts  niu-t  be  accurate,  3I.">.  309. 
reporting  part  only  of  a  trial.  319,  369. 
no  comments  sboiild  be  interpolated,  320. 
an  accurate  report  may  still  be  iiialiciims,  3".  ^09 
(ii.,1   Uiporl-  of   parliamentary   pro.eediii(I<.   32. 
Oii.)   Reports  of  publii'  meeting-.  328-336,  813. 
in  actions  on  the  case,  93.  94,  2;)1. 
in  criminal  cases,  472,  473. 
PIiirEDENTS.  779.  780. 

PRIVY   COlXClh, 

complaiut  addressed  to,  privileged,  232. 

ab'cn-e  of,  may  render  publication  of  words  actionable,  14,  1..,  84, 

93    94.   10.->. 
absc'ice  of,  may  show  malice.  80,  Si,  87,  93.  94. 

PROCEKDINriS. 

former.  397,  610-612,  639,  781. 
after  judgment.  70,3-710. 
ill  the  County  Court,  711— 1 14. 
before  magistrates,  716—720. 
after  verdict,  734 — 736. 

report  of,   inatt.'r  of  public  inlcr.'.t,  2iJ9-21l. 
privilegeil,  308-326. 


328.   370. 


PROCTOR, 

words  concerning  a,  28,  184. 
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PROnUCTION  OF  DOCUMENTS, 
order  for,  61'J— 6.51. 
privilege,  (J"il — fi'"'3. 
inspection,  653,  654. 

PIIOFAXK   I.IUKLS,  477—504. 

PROFESSION, 

words  injuring  tlic  plaiiilitf  in  the  \v;iy  cf  liis  -.  17.  -'">     :!l.  3a,  52— 
65,  6b5,  753 — 7.'<S. 

PHUFlTfj, 

lu-is  of,  is  spei  iai  damage,  373,  37.S,  3r*2,  3»3,  38». 

PROMISE 

to  indemnify  against  conscquence<  of  pulili-liing  W>'\-  'J. 
to  abstain  from  publisliir.g  libel,  a. 

PROOF 

of  plaintitl's  special  cliaracler.  51.  073. 
of  publication.  674. 
of  the  libel,  678. 

of  the  speaking  of  the  slander,  6"*0. 
that  the  wouh  refer  to  the  plaint  ill.  OS  I. 
that  the  words  were  spoken  >4  111'  plaiiitilV  in  Ih-  w.i.\  ot 
profes-     11  or  trade.  6S5. 

I'UOPltlETOH 

of  newspaper  liable  for  all  UIkU  containe.l  therein 
171,  5«7. 
not  liable  for  malice  of  reporter,  369. 
liable  for  accidental  slips  of  printer,  587. 
civilly,  6.  30,  170,  171,  328-336.  ,-8tl-588.  769. 
criminally,  469.  .587-589. 
register  of,  13,  838—842, 
*'  representative,"  838. 

PROSECUTION, 

for  libel,  455—475. 

procedure  on,  71.5—743. 

when  leave  of  juilge  reiiuired  for.  715. 

VROSPECTIVK  n.VM.VOES.  376. 

PROSTITUTE. 

verbal  charge  of  lieitiK,  now  actionable  by  statute.  Wi 
charge  of  having,  under  protection.  iibcll.Uv  20.   12). 

PROSTITUTION. 

words  iuipnling  to  a  woman  nr  girl,  now  a -tionabl  ■.  ti,l     , 
to  the  sliopwoman  of  a  trader.  iV<.  .3. 
to  a  niariitd  wc^inari.  I'l'.'       2.   I  Ul. 

PHOVOt'.VriON 

by  libel  to  a  brearh  of  the  pc.uc,  t.'.5. 

bV  plaintitl's  cj.iduci.  291-298.  399.  Ui2. 

by  previous  libels,  when  evidence  in  niitii-Mlioii.  399. 


72.  .Si 7. 


116,  s47 


5,2»»  oKXKHAi.  ixr>h:x. 

VVhlAV  AITIKIHITIES  PnOTECTION  ACT,  1893, 
action  imiH  \n:  l.r.mgl.t  witliii.  six  months,  610. 
roMliiiuiiig  iliiniiiiJ"',  '''O.  _ 

judg.'  lins  ,lis.-reti.u.  iis  V<  solicitor  an.l  .li.nt  c  .sts  .OU. 

rnu.ir  hknkkit. 

vvl„n  a  .l.f.n,M. .in,inal  l.mr Im,*.-.  VM.  4,.t     4.^..  8<'H.  8.«. 

I'LULIC  DDDIKS, 

costs  ir.i'urrcil  by.  4J3,  4.>4. 

„c«-  pLra^e  introdu.cd  into  section  4  of  the  Law  of  L.bel  Amendment 

Act,   1.SSS...821,  822.  8H. 
prohahlo   meaning  of,  821,  822. 

rcjuirt  miHt  ho  of  matter  of.  to  be  privilegoil.  .131-3J0. 
wbat  arc  matter?  of.  206—218.  314. 
I'UBLIC  IXSTITLTIONS  A\D  l.OCA'    AUTIIOKITIES 

nm  be  critici^cJ,  2J0,  211-213. 
IMBI.IC   l.NTKHKST.  .MATTEltS  OF. 

niav  bo  freely  commented  on,  ia3— 2l.i. 
what   arc.   20.-i-21».   3:14. 

is  a  qucstiiiii  for  the  judge.  20C. 
report  nm-t  be  of.  to  be  privileged,  334— 33C. 
alTairs  uf  State.  20(i-209. 
(iovernmcnt    patronage.  208. 

debates  an,l  pro  o  dings  in  Parliament,  20(1,  20,. 
lictitions  to  Parliament.  20T. 
administration  of  jiisti-e,  20'.t-211. 

books  and  other  literary  puhlieations,  194,  19^..  -U— 1-. 
archil<cturc.  2U.  21:.. 
paiiitii.gs  and  works  of  art,  214,  2ir,. 
advcrtivmeat-,  pla  aids,  circulars,  210-218. 
p,  rforniaii.  ■•    at  pla-es  of  public  entertainment.  215.  210. 
conduct  of  persons  attending  a  publir  polili -al  meeting.  218. 
managHincMl   of  imblic   institutions,  211-213. 
parochial    charity.   213. 

eccle-iastical  affairs.  213.  _ 

the  publi.-  conduct  of  pnbli '  men.  193,   19,-|.  19(i.  L0..-.O, . 
persons  inviting  public  attention.  193.  210  -21.H. 
newspaper  .ontroversics,  217,  218. 
American  law  ooiicorning,  2W,  2ini. 
[•KhCKl.KMS  "K   IM.KAS  oK   flo.V.!    tll'K  fOMMKNT  ON,   7tl8      7.0. 

I'llil.If   MKKTINtif*. 

,„,.ort.  of  pro,., .ding,   at,   how   f:..    privibgcd.   328-330,  811-823, 

813. 
comments  on  ,.onrluct  ,if  por^^  .ns  atl-n,ling.   permittcl,  2IS. 

what    ar...    331.   H43 

'■'■"•;::; ::;:::. ....... ....  b,.  fr^y  ..i-cu.cd.  >93,  .9.-20.,  2,h 

—22 1 , 

imputation  of  criiipt   hl  Uvr<  to.   197-205.  221—221. 


nKSKRAl.    ISI>KX. 


021 


rrUMC  OFFICER, 

information  given  to,  privilo„'eJ,  272—276. 
rlinrgps  asiiiiist,  privileged,  276—279. 
I'UmjC  PKRFORMANf'ES  AND  KNTEHTAIXMKNTS 
may  be  the  siiliject  of  fair  crilioism,  215,  216. 

PUltLlC   POLICY 

ground  for  refusing  to  produce  a  document,  078. 

PUBLIC  REOISTF.RS, 

oxtract.s   fioni.   wlien   privileged,  '.i'i'i.   S27. 

PUBLICAN, 

defamation  of,  33,  67,   117. 
PUBLICATION,    157—180,  407—472. 
definition  of,  157,  162. 
must  be  to  a  third  person,  157. 
of  libel  and  slander  distinguished,  157 — 159. 
onui  lies  on  plaintilT  to  prove,   159.   813,  815,  840. 
must  be  prior  to  date  of  writ,  1.59. 
to  plaintiff'^  agent  or  solicitor,  161,  259,  305. 
to  plaintiff's  partner,  164,  303. 
to  a  clerk.  161,  302,  303. 
to  persons  outsiile  the  privilege,  298—300. 
subsidiary,  on  a  privileged  occasion,  302—304. 
plaintiff  mu-t  prove  a  publicaiion  l.y  the  defendant  in  fuel.  102. 
publication  /x'r  ahum,  108,  5Sl— 589,  731. 
publication  in  a  newspaper,  170.  171.  328—330. 
to  printer,    101,  025. 

all  concerned  in,  are  liable,  0,  170—172,  409,  470. 
publisher  of  book  containing  a  libel  cannot  sue  pirson  who  ^hows 

bodk  to  anollier,  unli«s  .as  for  breach  of  contract,  100. 
particulars  of,  0.30. 
excessive  or  repeated,  will  a^'gravate  dania;_'i 

.307,  390, 
in  criminal  cases,  409 — 172,   731. 
denial  of,  632.  771,1—772. 
uiii  unscious.   100.  107,  409,  731,  770.  77.. 
repetition  of  a  slander,    172—177. 
naming  authority  now  no  defoine,  173—175. 
sometimes  a  duty  to  repeat,  178. 
by  sale  in  a  shop,   107. 
by  letter,  telegram,  or  postcard,   100— 1IJ3, 
by   placard,   H>3. 

by  copying  from  another  newspaper.  395,  39t'i,  678. 
by  mistake,  5,  0,   103-105,  172. 

by   coritrivanec  of  plaintitV  hiiiiM.lf.    178.    179.  294-29S. 
may  be  rc-lraineil  by  injum  lion.  wh.  n,  IJl  — 13S.  7.V.I. 
proof  of,  074.  727,  728. 
]irixif  of,  where  libel  is  Uist,  07  7. 
ill  a  particular  county.  72.'<. 
I'UKCKDtNTS.    770  —  77:.. 
PlIULISIIEH. 

who  is  liable  a>,  10:^-180,  409. 


165,  285-287.  3.58, 


29h.   299,  358. 


Wi 


(iHSKJtA  I.    /.V/'A'.V. 


PUFFING 

own  goals,  no  libel,  3«,  88-95,  348. 

rUSISHMENT 

at  common  law,  iri.'i,  459. 

under  Lord  Campbell's  Act,  400. 

by  requiring  sureties  for  gixkl  bebavinur,  4ri9. 

for  a  blaspliemous  libel,  477. 

for  an  obsiene  libel,  505. 

!or   a  seditious   libel,   515. 

for  contempt  of  Court,  5:«,  537.  542,  559,  .^.OJ. 

what  may  be  shown  in  miligaliun  of,  73(5. 


•  QUACK,"  3,  27,  28,  32,  53,  02,  03,  217,  224. 

ylALIFIKU    PHIVILEUE,   249-340. 
cases  of,  classitiod,  249. 
where  circun.stances  cast  upon  the  defendant  the  duty  of  making 

a  communication,   2.V-'— 2S0.  „  ,  ..r  ,i.,. 

where   the  defendant  has  an   interest  in  the  subject-n.att  r  of  tU 

conunnnication,   and   the   person   to  whom  the   connnun.oat.on   .. 

n..de   has  a  corresponding   interest  or  some  duty    u.  connection 

with  the  matter,  280—291. 
communications  made  in  self-defence,  291-306. 
fair  and  accurate  reports,  307—336.  ^^  ■  ,  „ 

.tate„,ents  .nade  in,  or  copied  from.  Parliamentary  or  Otfioal  1  apers, 

330—340. 
publication   to  persons  outside,  298-304. 
where  occasion  privileged  but  others  overhear,  300-30.. 
subsidiary  publications,  302—304. 
rBECKDKNTS,   776— T  79. 
And  tee  under  Privileged  Occasijns. 

QUANTITY   SURVEYOH, 
libel  on,  31. 

QUARTER   SESSIONS, 

is  an  inferior  Court,  532. 

power  of.  to  punish  for  conlempt.:.*!     .-.33. 

jurisdiction  to  try  indict.n.nt^  for  obscene  libel,  4o9,  505,  720. 

QUESTION,  ,,-,„• 

defamatory  charge  may  be  in^iimate.1  in  a,  II..,   no. 
and  answer,  libel  by,  140,  624. 


RACINU  lAI-KSTiAK. 
>io  privilege  allachi 
238,  289. 


R. 


RAUUITS, 

charge  of  destroying,  21,  132. 


to  r.  I 


vpurt  in.  of  CIS-  lail  bfoio  .lm:kcy  Club. 


(IKSKItM.    ISHEX. 

HAlLWAY  COMl'ANV, 

placuriling  convirlii.n  for  infringomeiit  of  bye-luws,  183. 
may  sue  and  be  surd  for  liliel,  fiUl— D»3. 
charge  of  breaking  bve-law  of,  4:1. 

"RASCAL,"  I,  18,  W,  08.  »-'3,  Uu. 

KATE PAY EKS 

have  a  common  interest.  -»ii. 
statements  by,  at  parisli  meeting,  2S4. 

KATIFIIATIUN.  uNti. 

KEAUINO  Al.ori)  A  DKKA.MATOKY  PAPER, 
both  a  libel  and  a  slander.  lOJ.  75ii. 

RE-ASSERTIOX  OF  SF-AXDEH. 
in  reply  to  inquirer.  '201— -"JS. 
when  evidence  of  malice.  j'Jl. 
by  plea  of  jjstilicatiun.   lU  K  jr.n,  39:1.  .;3(j      .39,  Gs:3,  OSli. 

"REBEL.     140. 

KECEIVEKS 

appointed   by   the  Court.  OS). 
reports  by.  pnvilejed,  -43. 
libel  published  by.  &*•• 
libel  on.  547.  .14^. 

UECEIVI-NC".   STOLEN  tiOODS, 

charge  of,  aclionable,  41,  47,   18. 
what  a  sufficient  charge  of.  48,  14J. 

KECOUNISANI'ES.  4.Mt.   ")3J,  .Mi4,   719. 

RECORD, 

Courts  of,  n-.'H— 533,   ,')(xl— 564. 

Courts  not  of,  530—533,  504—561). 

transcript  of,  privileged.  313. 

correct  copy  of  inaccurate,  privileged,  313. 

REGISTER 

of  newspaper  proprietors,  13,  8H,  838—842. 

of  "representative  proprietors,"  838,  841. 

none,  of  newspaper  belonging  to  a  limited  company.  !*l.").  S4-.'. 

to  be  evidence,  670,  841. 

extracts  from  public,  339,  827. 

REGISTRATION  OF  NEWSPAPERS, 

necessity  for,  670,  814,  815,  838—812. 

RELEASE 

must  be  specially  pleaded,  640. 

RELUilON, 

publications  agaiuat,  477—504. 

blasphemy,  477 — 486. 

heresy,  486—489. 

Eeelesiustical  Courts,  jurisdiction  o(.  486  — IsS. 

statutory   prjvisions,  481  -186. 
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HKI/itllors    INTul.KKA.Vi  K, 
UK 


rli.irt?''  I'f.  Iilx'llcii".  I'J 
I.ltlK.rs  SKITS   AXn  StHII  iIK«, 


III.  iM,  Hlit. 


lilii  l»  iipii 

f  ximlsiiiii  from,  4'.  71,  II'W. 


xpii 
iiii'nilnT'i  li  ivi'  a  < 


niiKiii  iiili  ri  St,  •.',S7  - 
iliiniot ie  triliiiiiil,  -»'••• 


■.'M!>. 


RKMirriNii   .U'TION, 


tu    til 


CoJiilv  Court.  4."il.  ill«,  "'I'-'- 


procit'iliiigs  in 


C'diintv  Court,  711  —  714. 


co^ls  iif  artioii  rim 


itlr.l,  7U. 


KK 


MOTKNKSS  iiK  DA.M.UiKS,  4(Ml-41!t 
•lanittKO  iiiiHt  U'  ilircit    resu 


lit    nt    ilifeiulantt  ..wii    won 


K    177,    I. Ill, 


410. 
(lam.isi'  nu'-t 
duni-iiif  r.^iilling  to  I 
dam  J  J 


liavr  aPOiu.Ml  to  llir  (.laiiilitr.  tin.  4 lit. 

|„-  Im^liaii.l  "(  till-  fiiiwli'  pbiiililf.  4ii..  4  >». 


IS.  J  l.v  111.'  act  (if  a  lli.r.l  parly,  4iti>. 


iitial  lliat  Midi  iliuJ  p  r" 


not  I'ssi 

ori>!iiiatur  .'f  a  slaiijir  not 


slioulil  bilievp  thecliar.'i' 


410. 


lial.l.-  lor  damaifi'  lai'-J  b.v  ils  repetition, 


177,  li:i.  414. 


oxooptioiH  to  this  ru 
RKl'KTITION 

of  slander  heard  from  aimlher 


lie.  17S.  17!t.  4ia— 4i; 


140.  l7-.'-17f.,  3»4  -3U(i,  41:1—117. 


Liv  wife  I. 


llU^halKl.   l.^M.  41J. 


naiiiii.g  iiiforiiiaiil  now  no  av 
•Iv  a  defence,   17H. 


ail.  i7:t— i7ti.  :!!•■'•,  «n.  '^1- 


foinier: 


of  ilaii  li  r  a  separate  cau-ie 


of  action,  17J,  17;t,  Siiii. 


bunhi'l'-  rep.lti'"'  •"  I"''-""  ''■■I'O""' 


aled.  177,  2'.M-'.".W. 


tides  r.  pr.idiiii- 1   fiim  olh.  r  iii«--|ia|K 


libellous  ai 

732. 
of  words  may  I.e  evidemi'  of  malni 


171".  :!!),-|,  :tlM>, 


;i49— ;i.^'.'. 


daiiia 


^piH' 


idiv  if  exa}.'h'i 


iate,l.  ;!.-.4,  -ill 


.ise,l  bv.  413,  414. 


BKPUCATItiN 

in  c 
KKPI.Y 


iminil  ea- 


?^^<,.   80S. 


as  to  pleadin-'.  I>17.  ill.'*, 
of  pardon  to  a  pl'a  eliar.'in 


■  felonv.  4V  r.lM,  7JI. 


to  plea   1111 


jer  Lord  ('ami 


ihells  Art.    10,-, 


RK 
KK 


■dents  of.  7H7.  7SS. 

-:u. 


(0 

POUTf 

d.itv  of.  •-'oil,  'Jill,  :U."i— 3JJ,  3 

I'CIHTS 

diil  r  from  comnieiil-i.  3'.'0. 
of  iniaL'iiiary  facts.  UOO,  'JOl. 
(i.)   Riporls  of  judicial  pn 

of  e,r  jiarli-  proceedini! 

of  a  part  of  the  proiev.lintis,  30il. 

of  mattirs  lanim   noii  juiiire,  30LI. 

mn-l   lie  fair  and  luenrate,  3iri— 3'Jii. 

in  new-papei-,  not  .peeiallv  privileged.  31C., 


■idins-'! 
3011. 


307.  3;iH— 321'.,  77 


,-,  S-JI. 


UKSKUM.    fM>i:X. 


m:, 


HEI'OUTS— rnw/iwK.v/. 

(I.)  Ki'porU  of  judiiial  pMLiriliiiga— LO»«HKf« 

no  coiiuniiiU  shoulJ  be  iiitorpolalcil.  320. 

wiicii  not  privilegid,  214,  2ir.,  314,  316. 

un  afcuiatr  rrptirt  iiiiij  »till  l>i'.  malicious,  H22— 32.'i,  3t!9,  N.l. 

whole  fhmilil  be  considered,  24.  324. 
(*iO   llepi.rls  of  parliamentary  iiroi-.edins;s.  231.  232,  32li— 32H,  370. 
(iii.1  Keport.s  of  public  ineetin^-a,  32H -33ti,  811— »23,  813. 

riu.ctUKNTs,  779,  780. 

BKiM;i«i.ic.\rit>N 

of  lit)el  by  eopyiiii;  fr(iin  aimllier  neu-papcr,  no  defence,  172,  305, 

3!H">. 
when  admissible  in  ndll.'ition  of  damages,  096. 

BEPl'IAliON' 
defined.  1.".7. 
i>  property.  3. 
injury  to,  ni-t  of  .ieli..n.  :i,  371.  lo|,  4o-.>. 

r.f  nenli.iiil  by  pl.e  ini;  trade  mark  'ill  interior  good-,  13. 
of  |il.iinlill  in  :i.'!;ra\ali  m  nf  d  iin.if;'-,  391. 

Ill  mili.Mli  Ml  of  d.ini.ise-.  |0|.  lo2. 
of  person  .iiher  than  plaiiiliH.  iiiipn^'iiiiiii.  II,   1'',   H'*. 

KKST.MK.ANT  KKKI'KR. 

word.--  cimci'rniii™.  t>S.  HN.'i,  o8i). 

flKTORTS. 

bow  far  privili^-ed.  291-  298,  399. 

KKTIRN. 

under   New.-paper  Lib.!   and   Re^'i-tration   .\el,   1H81  ..S38— SI2. 
peiiallv  fur  oni!--i'in  to  m  ike  annual,  839,  810. 
penally  ff.r  faNe.  8(0,  811. 
any  parly  ni  ly  make.  810. 
reji-lr.ir  tci  eiibr,  812. 

••  HKTIUNKI)  fK.NVIt'T,"  ».".. 

ItKVIKWS  iiK  HdoKS.  rifTTHKS.  ic, 
fair  e.miimnt.  lU.".    202,  2l3-21.i. 

HKVI.^IXIi   n.VHRISTKK, 

power  of.  to  remove  diMir  lerly  person,  .")fi.">. 

UKWAIll) 

(illered  for  detection  of  crime,  291,  779. 

"Rinni.K." 

defaniilory  words  contained   in,   113. 

RIDICl'LK, 

words  which  expose  a  person  to.  libilloas,  2,  17—22. 
as  a  weapon  of  criticism.  19.'i.  211,  21.'i. 

"  RIDING  SK1.MMIXGT0X,'     II. 

RnilT  OF  ACTION 

not  assignable  on  bankruptcy,  .'■|79.  580. 


f     I 


w« 


OKSKKAI.    I.\l)t:.\. 


KIVAI.  MASt'KAtri'KKHK,  ^^ 

ro.irt«  will  not  inqiiiro  Int"  reipi-ctiTf  racriU  of  good*  or,  wi. 
injunctions  to  roslrain  mnv  of  cireuUu,  432— *S7. 
plrailinKD  in  actinni  between,  7M. 

KonnBRY. 

charge  ot,  aclionat>le,  42,  •>",  121.  11^. 
•  ROOrE,"  18,  4«,  49,  fil,  ««,  73,  12»,  l<«.  S"'-- 

ROMAN  CATilOLKS, 

prnal  statiitps  against.  4fi. 

Ijbol  on  monks  ami  nuns,  II''.  H"- 

altarlc  upon,  .",  207,  3ir.,  ."iW.  »'>«• 

ROMAN   LAW. 

as  lo  malice,  22K. 

"  Horoii  Musir,"  u. 

ROYAT,  COMMISSION, 

evidence  Riven  before  may  be  criticised.  207. 

RPLE  XlSl, 

in  criminal  information,  739. 

R*'"'*"'"'  .  .  .  t    1-1    IS7    "It    "97 

existence  of,  no  justification  for  a  rcpetith.n  of.  1..3,  1S7,  .94,  -J<, 

e.-icepi  hoiid  fidr  repetition  to  person  e.iliimniatc  I,  177,  291-298. 
evidence  of.  not  admissit>le.  .19.3— .397,  fiOfi. 
false  rumours,  wilfully  circulated,  459. 
exaggerated  version  of,  366,  356. 

"  Bt'NAOATE,"  49,  73. 


S. 

SA('KA>'".NT, 

wr    .     lespisins  or  contemning.  481. 

SAI/r         >  UrNDRKP  rOURT. 

,      ilietion  of.  in  slander  and  liliel.  711, 
c.    Is  in,  410,  7H. 
SATISFACTION,   ACCORD  AND,  fi.39.  782. 

SCANOAI.ors  MATTER. 

in  ple,adin-s,  aflVlaviis.  kc.  may  be  expunged.  MS.  hjh.  6B1. 
meaning  of  term,  fitfi,  fidl. 

SCAXn.i U'M  MA",SATVM. 

statutes  of.  abolished,  74,  4.")9,  .">lfl. 

SCHOOL  BOARD, 

report  of  prfH-eedings  nt  meeting  of.  privileged.  29t,,  3.8. 
critiei<im  on.  no  libel,  211. 

SCHOOLMASTER,  ,.     ,    ,. 

may  .sue  for  uel»  don,    t..  prev.ni  boys  from  .»mir,g  to  "-hnnl,  1.-, 
words  concerning,  64,  183,  184,  262,  279,  357. 
"  SCOUNDREL,"  18,  48,  123. 


i  n 


II  Ks  Kit  J  I.  /.v/»a;.v. 
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KKUdNDAHY    KVIKKNCi;. 

wliiii  lihcl  li«l  (ir  il'ntrMjr.l,  ti;j. 

BKtHtNDAUY  MICAMXO, 

may  ho  shewn,  II:.,  llfl,  12",  rtM,  Mi. 
word*  CJpahle  of,  l.M,  12K-l;i3. 
innuendo  r»iw-nlial,  I2H,  fi2fi,  fi88. 
ryidfnre  to  support,  62t5,  (182— tiSl. 

SECRKTARY  OK  STaTK, 

Ifttcrs  to,  privilogod.  2»*,  ■.'•>2,  2"fl.  fi79. 

ordrrs  inui-il  hy,  abs.ili.lply  pri>ih'grd,  24rt,  247. 

SECT, 

libel*  on,  4.)8,  4li3. 

expuUipu  from,  not  jpcoial  damagp,  71. 

SECURITY  FOR  COSTS, 
required  from  alii'n,  TiBi. 
not  required  from  married  woman.  .W. 

infant,  .'■>77,  fJS. 

hankrupt  plaiiilitT,  .'iSO. 
on  rem  ival  of  itillrtmenl  l\v  ertior.iri.  738. 
under  summons  for  directions,  fil6. 


^'1 


SKPITION. 

eharire  of. 


nlionahle.  .-.!•.   1 1n. 


SKPITIors  .MKKTINtiS. 

reports  of.  not   [irivih  "d.  331,  332. 
what  are.  331,  .V.'2. 

SEHITHtiS  W-IRIIS.  V.r..  .-.IS  -.'.33. 
defined,  r.in. 

I.   Trrniftnnbh  ir-ir-/*,  .Ml  -Slfi. 
i.  Words  merely  ppokiMi,  .".H. 

ii.   Words  wrilltn  or  printed  hut   rml  published.  -Ml.  ".l'". 
lii.   Words  written  "r  printtd  and  published.  ".I".. 
roriip.a.s>irig  the  kiny's  death,  .M".. 
II.   f^fditinn.  .''.Ifi  -.-.33. 

i.  Words  difamalory  of  the  sovereicn  hini-elf,  .".I'l     .".18. 

truth  no  defenee.  r.|8. 
ii.  Wor.ls  defamatory  of  lli.    kin-'s  minist.rs  and   L-overnmenl, 
.M8     .'.22. 
latitude  allowed  to  politieal  writ.rs.  .".!!•.  -".I'S. 
iii.  Words  defamatory  of  the  eonsiii  I'lon.  .■.22 -521. 
iv.  Words  defamatory  of  either  House  of   Parliament  or  of  the 
members  thereof,  .'.24  -.'.28. 
power  of  House  to  punish  for  contempt,  .'.2.'..  r.2i'.. 
powers  of  subonlmate  lesrislative  Iwilies.  ,')27,  .■>28. 
V.  Words   defamatory    of    Courts   of    justice   and   of    individual 
judges,  528-533. 
(a;   =>iprti.-f  Courts,  ^2S     530.  542  -  5(\.>. 
words  defamatory  of.  .528.  .'.29. 
fair  criticism  of,  529. 


"■■IJ     -gJ 


mmtmm 


irm 


'if.sr.itM.  isntx- 


8EU1T101  »«    W«i|tU«— ioii/«»i»«/. 
11.  SrHiHim~oont,HUid. 

V.   (;i)  Supcri'ir  Couris     lomlinueJ. 

•  txitPiiiptK  "f,  »l'-'t  .irc,  ')'!>^.  jr.'     •"■''■' 
,  >iiiiiiillal  i«-')J  iiMsihiiHiil  l>y,  Sai*.  ■'•  <       ■><!<'. 
what  arr  suprriMf  l'uurt»,  fiHO. 
(.t,)  Inferior  (    -arts.  530-533,  MUi— WJti. 
wonl^  •l"fam.iturv  ii(,  ii3t'.  531. 

,,  w.-t  ..f.  t mitiit   for  .■oiilempt.  M-',  M'.) I- r-C.f. 

In  rMjiiiro  •urrtip*  f"r  gioil  lHliavt"iir,  i:'-. 
r>S8. 
«Mtiiii)ry  1  i"¥iti"ii-,  633. 
wh.it  an-  liif'Tt'T  ('iMirtx,  MS. 

laiiKuafe-,   |,ul.M,li«l  m,  i'  i-nvil.'^.-.!,  ■.'X'J- '^i'JH,  3'.I9,  ..i*. 
SKNTKN<K.  73»t. 

tKP.VRATK   ISSl'KS. 
.■...tK  of.  117.   IIH. 


PKR.MON. 

ni>i   {•rnilf2i'.|.  rt.  -K.'i. 

(lel.v.rx  nf,  rf^trainod.  if  it  r- Litis  tn  a  p.  ...li.i-  act  ..n.  ..<-.  Mft. 

unpubli'.hi'l.  .riti-iMii-  "ti.  -!:•• 

MHlitiojK.  .li.'r.T  r.f   ppai-liiin:.   H'^ 

tiEHVANT. 

whon  liatilr  a«  (M.l.ush.r.  I'iT.  r.ftl.  _ 

,„„,l„v.r,  whrn  l.at.l.'  for    iH,  of.  IH,",  \u,.  170  -l,":;.  .-,W     ..89,  ..il. 

,  !,  ir-.'  ngriHt,  «h.  n   |.rivil.ur,i,  •.•:.•.'.  2.-,;).  •JTm     ■JTJ.  361-303 

n.nimiini.  ition  t..  r„i|.i..v.T  roncrrnuiK',   »!..-     i.rivil.'gtd,  2fiO. 

I         ....*.    •••t^    •»•,■>    ■»%*<    "Tt"*     '7''    ;it^.,    •  tS,  771. 
2IVIIIK  itiarai'tii  tn.  ...■'.  ..)..  —>.>.  -'  '    -    -■  -^ 

ililivpfv  i.f  lili  I  !■>.  ri'i'  'Miowiiig  foii'i'nl      lti7,  .'iMl,  731. 


SKflVKK  <•!•    nil.    WHIT. 

oil  of  tin-   niri- lii-lioii. 


ti'Kl. 


SKT-ftKl'". 

no  «.»-nft  of  ..!,.     ^.Ivl  a'.Miii^t  aimtl,.  r,  :t!).i.  t.V>,  4.">1, 

M-n'TlN'i  .\S1I>K    iSTKHIi'iilA 'i"HI'>     '''••• 

"Sll  \MKni.  <  •.MMCT. 

.harpo  of.  ?-     Ill,   11.-..  3-.M. 

SII\I?KII()I.I)I.HS. 

i.ii.r.Nlii.),'-'  at  nii-otin(,'  of,  i      viUviii    'JSJ.  '-•80. 
report'^  t".  pru  ili"^<<l.  2**-,   ■  ''*'• 
•■irciil.ir>  to,  priviloiii-il,  4'J«. 

"  I^H.\KP  rRA<"T!--  !     ■ 

charso  of,  ac(ioh:iole,  28. 

'•  SHAVIKG, '■    128. 


UKSKItM.    IShKX. 


•» 


.Sllll', 

IiIh-I  on,  3:i,  IJ'i,  318. 
.1  in  ler  jf.  .".83. 

WIIU'OWNEB, 

w.jrli  conr.rninil,  33.   liSO. 


MUtPKEEl'ER. 

rd 


iril*  rotn'.'Muntf 


iW,   Pt,  21)1.  380. 


s*HOI>MAV, 

imputing  *'arlet  (evor  U\  I."). 

SHOl'WOM.VN, 

woriln  Impulini;  prcMtitulloii  to,  >><!. 

SlIuRTHASn  CLEKK, 

publU'itliori  of  libel  10,   llil. 

!<irKN"E8H 

i<  not  KpiKul  ilama;{0,  377— IHU. 

SINOERH, 


wi-nts  conciTni 


"8. 


2l»    ."Jt. 


SISTEK, 


rotlicr  cariii'it  huh  t  ■ 


l.iriilcr  "!',  23,   1    •!. 


SlTl    \TIOX. 


li 


iif,  !.piTi;il  ilariiage,  37H.  ;i79. 


SLAXl<EH.  39—7.-. 
ilcHn.vl.  17,  ;t:i 

Jintingui'lioii  from  li.>el,  3,  7,  177. 
on  a  private  inilividuul,  not  a  <rln  e.  7,  4."i.'i-  4.'>S,  439. 
when  actional)!!-  without  proof  of  npivi  il  .lamagi',  37 


I.    Word*  imp "tiiig  an  iiKiii-labli'  v^.<  .\ 
early  ra.-     on  this  .••ulijeet,  40,   I'i 


31>, 


.'1,  7.-0,  7.-. 


th<>  chart      "" 
tne  crime  r   , 


it  be  .■.pct'iHc  and 
.'eel  must  be  po^ii 
li' 


J.S.  17.  iH.  i;iM— u: 


II.   W  tJ*  imputing    i     ontajjious  disease 


3',l,  .-.I, 


III.   \V    rds  -pokcn  o! 

icsj%ii*ii,  or  1 1 


ce.  pro- 


Is   n> 


ira.i 


imi  nation   of 


plaiiitilT  in  the  way  of  hi-^ 
39.  52— 1>9,  7.-i7— 7.->9, 
:ilfecl   liiin    ill  .-u  h   iitB'-e,    pr..ic-.^i',in.  or 


ite^siona!    ii;iinr;in''e 


or   uri'kii:  line 


53, 


ii'Hinrarv    -   lu'e,  '-.i.   '.'♦i.   .»» 


;iiit    of   iiil'-i;iitv    I  I  any   one   liV.liiii;  an 


pi.ii'  iiiT  mu't  be  I'ai .  iing  nn  »u  'i  (r  i  ie,  i  ■..  at  t'    ■  lime  he 

is  di'famed,  54. 
word^   imputing:  w 

i-ilici;  of  tru.l.  5.-|, 
ivonls  eo:ii)inin)f  I'ler^N  oien.  .Mi— (iO.  7."  7. 

barri-ter-,  .-"liriturs,  *.■•..  i! 


lU'sJ 


pliy 


HI 


;iii.s  and  .«urge 


'VI.  c.t. 


other   i»r'*ft>sions.  til.   i»' 


wor.i-  nffe<'ti:ig  Iraders  in  {'  •■  way  of  tUeir  li.ide.  ti".,  Oil,  7C9, 
7  I'll). 
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SLANDER— <o«<i/i!ii./. 

HI.   WordB  fpokori  of  llio  plaintiff  in  tho  way  of  hU  office,  pro- 
frxsion.  or   tra<li' — lonlinued. 
imputations  on  tradfrs  ol  insdlvcjiry.  W.  f'T,  'tKl. 
imputations    of   dishonesty    and   fraud   in    tlic    ronduct    of 
their  trade,  ("."— 09,  709.  7C0, 
IV.   Words  imputing  iimhastity  or  adultery  to  any  woman,  39', 
(.9—72. 
unsatisfactory  stat.'  of  the  law  on  this  point,  formerly.  70. 
V.   Words  aotionahlc  only  l>y  reason  of  special  damage.  39.  72— 
75. 
all   words   raiising  special   damage  are  aetionahle, 
—  107. 
repetition  of.  172 -!»0.  413-417. 
naming  informant.  173. 

re-assertion  in  answer  1 1  plaintitl's  inquiry,  177,  294— 29S. 
of  sister,  brother  cannot  sue  fur.  23.  418. 
of  deceased  lather,  son  cannot  su-  for,  23,  418. 
injunction  to  restrain.  42t).  427.  759. 
proof  of  the  speaking  of  the.  OHO — B82. 
I'BtcEDE.NTs  OF  ri  lADi.NCis.  ii'.   in  action  of,  748 — 788. 


105. 


8LANDER  OK  TITI.E.  <IR  WOKOS  t'O.VCERSING  THINGS,  C7 
77—108. 
definition.  77.  79. 

iUks  not  atfet  plaintiff's  reputation,  77. 
may  be  by  words  spoken  ir  written.  81. 
may  concern  any  kind  of  property.  81. 
tnreats  of  legal  protcediiigs.  95 — 98. 
injunctions  to  restrain.  97.  98.  435. 
threats  by  a  patentee.  98—105.  43.') — 137. 
plaintiff  must  prove  the  words  false.  77,  80.  183. 
special  damage  must  be  proved.  80.  38H. 
malici'  must  be  proved.  80.  84—87. 

slander  of  goixl-  manufailuied  or  sold  by  another,  88—95,  429. 
other  words  [niKluiing  special  damage,  74,  106—107. 
u(  tioii  survives  to  executor.  84.  89,  581. 
iKtiLUK.NTs  OK  I'l.iADiNGS  in  actions  of,  7.">4,  763—7(17,  7bK 

SLANDER  OK  WO.MEN  A<T,  1891.  f.y,  70.  416,  418. 
ni'cesMty   for.  70. 
costs  und.T,  439.  452. 
te.xt  of,  847.  848. 

HLAN<;  TERMS. 

ijuestion  for  jury  as  to  meaning  of,  118,  124,  120. 
evidence  for  jury  as  to.  113.  083. 


70. 


SMALL- POX. 

charge  of  having,  not  actionable,  61,  62,  578. 


■i^MASllER,"  75C,  757,  772,  .73. 


(IKSEHA  I.    ISDKX. 


Ml 


SOCIETY, 

charge  that  plaiiitill  ii  not  tit  to  become  a  iiicinber  of  a,  21,  131. 
loss  of,  words  tending  to  cause,  2,  19,  3'J. 

of  neighbours,  3(«0,  li^.". 

of  husband,  3W0. 
comniunicalions  in  ^,u^^uail.  c  of  duty  to,  privileged,  252—279. 

SOLKITINO   AXOTIIEH  Td  COMMIT  .\  CKIME, 

charge  of,  actionable.  \'l.  \f>.  47. 
by  words  or  writing,  indi  table,  4.VJ. 

SOLICITOR, 

woids  concerning,  til,  •'•-'.  3(0.  7.-.I.  7,V.>.  T.^.U.  77l'. 

Iib.ls  on.  -■«,  114,  lin.  121.  13.-.,  321.  4m;.  7.11,  752. 

acting  as  advocate,  privilege  of.  23'.l. 

proof  of  (lualitication.  ti"3,  074. 

not  liable  for  assertinj;  his  cli  nfs  rights.  H7.  8K,  290. 

acting  maliciously  when  engagi  ,1  in  client?  interegtt,  369. 

may  give  infninialion  una-ked  to  client,  2l'>0.  2lil. 

publication  of  libel  to.  2."t').  3i>.". 

bill  of  cost*  of,  not  privileged.  24.". 

SOMEKSET  llorsE. 

register  of  mwspaper  pri>prietors  at.  13.  ti7t'>.  Ml. 

eON. 

cannot  sue  for  slander  iif  dec  ased  father.  23.  4  IK. 

may  take  criminal  proceedings,  4.".ti.  W>4. 

I'umplaint  to  father  as  to  cenduct  of  his,  2t>7.  3t'i4.  365. 

SOKlERY, 

.liarge  of,   furmer^    acUoiialile,  4ti. 

SOVEUEP   V, 

words  il>  famatory  of.  .M(i— .MH. 
wurds  spoken  against.  514. 
compassing  death  of,  515. 
8rE('I.\L  CIIAK.\CTEK. 

proof  of  plaintiff's.  1573.  674, 
mode  of  averring,  627. 

SI'ECI.VL  DAM.UJE. 

when  essi'nliai  to  action.  2.  3.  72  — 7.'i. 

when  essential  to  eblain  an  iiijuiiction.  '.17,  423 — 126. 

d(  fined.  371. 

\\cirds  causing.  72,  77,   lt*7.   lOH. 

essential  in  slander  of  title.  7».  (t^l. 

actions  fnr  words  disparaging  goods.  89. 
threats  of  prieeedings,  06. 
what  constitutes.  371.  378. 
must  be  specially  pleaded.  371.  372,  383. 
arising  after  action.  386.  388. 
where  the  words  are  aetionabli'  fir  fe.  39. 
where  the  nords  arc  not  actnin.ilile  fir  »< . 
remoteness  of,  4iH'i — 4!7. 
particulars  of,  383.  630,  759—767. 
I'UrCEDENTS  OF,  76D— 767, 


387. 
.  39.  75, 


377,  378. 
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SPECIAL  JURY, 

how  ubiaiiifd,  017,  670. 
costs  of,  Till). 

SI'EC'IAI.  MKAXINO, 

muv  U-  sl.own,  U.\  119.  120.  62ti.  682-CS4. 
words  ciipuble  of,  121.  128-133. 
inimeiiilo  .ss.iitial.  I-J,  026,  682,  683. 
evidence  to  support,  682—684. 

SPEECHES  ,„,    .,.„ 

in  Parliament,  reports  of.  193,  207,  208,  231,  232.  J-'., 
of  counsel,  238,  239. 

reporU  of,  31B,  318.  321. 

SPIRITIAL  COIRT. 

jurisdiction  of,  in  cases  of  defamation,  46.  4.,  .0. 

in  cases  of  blasphemy  .ind  heresy,  480— *8J. 

STAR  CHAMBER, 

decreis  i.f.  regulating  pres.s,   11. 

STATE  PAPERS. 

absolutely  privileged.  24.'i. 

privileged  as  lo  production  of,  6."i2,  078. 
STATEMENT  OF  Ct-AlM.  623-028. 
'  joind,  r  .if  causes  of  action,  6t)l-60fi. 

the  words  must  be  set  out  verbatim  in.  110,  I2.>,  0-J,  0-1. 

averments,  what  necessary,  130-138,  626,  627. 

innuendo.  11.")— ISn.  020. 

words  in  a  foreian  languaRe.  024. 

special  .laniage  must  be  specially  pleaded,  027,  028. 

place  of  trial.  010,  017. 

particulars  of.  029.  030. 

mav  be  ..truck  out,  2:;o,  029. 

piiKi  Ilii  NTS  OF.  in  lilxd  and  slander.  748-767,  793—79.). 
in  slander  of  title.  ".-.4— 7,->fl.  763—767. 
8TATKMENT  OF  KKKEXCK.  031     01.1,  707-7.H7.     See  DEFEXCt:. 

ST.VTl'K 

may  be  a  libel.  7.  23. 

STATITK  OF  MMIT.VTlilXS,  0(19,  010,  039, 

plea  of.  370,  l).39. 
STATl'TES.     ,Scc  Appkndin  ok  Statitks,  82.1-849.  ^ 
contents  of  such  appendix.  82.". 
fABi-r  OK  Statites  cited,  xciii— xcvii. 

STAV  OF  KXECrTlOX.  702. 

KTAVMAKF.K,  ,  u-      u  „   ■•«   71 

ebari.-  of  bvirig  on  prosliiulion  of  his  shop  woman,  l)b,  7a. 

STEAI.IN'I. 

inspcrti  a  felonv.  120.  121.  HI.  142. 

what  amm.nts  to  a  charge  of,  4S,  49.  Ill,  112,  117. 

goods  of  married  wonuin.  61,  111,  112. 
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STOCK-JOBBKIi. 

words  conctruing,  69,  120. 

STOLEN  (i0(ms, 

cliiir^M'  uf  m'l'iving,  41,  47,  4H,  14'J, 

ST()Si;.M.\SON, 

words  ooiicirning.  C(i. 

STOKY  TOLU  liV   iM,.vlXTIFl'  .\<;A1.\-ST  HIMSELF,  J,  0, '.'1. 

STHIKINC  OLT 

catisr  of  action  impmporly  joined,  l'>04 — C;i6. 
pl.-.-idings,  230,  029,  644. 
interrogatories,  064. 

STKLCK  OFF  THE  ROLLS, 

charge  that  an  attorney  was,  or  ought  to  be.  0,  28,  62.  300,  317, 

••  STRUMI'ET,"  46,  70,  71. 

BLBOR.\'ATU).\  OF  I'KR.ICHY, 

charge  of,  actionable,  42. 

SLH.S(RIBER  TO  A  CHAKITY, 

statement  by,  respecting  officers  of  the  charity,  286. 

to,  by  committee.  282. 
warning  to,  publiiihcd  in  newspaper,  131. 

8UB.>5IDIARY  PlBLirATIONS, 

if  reasonably  necessary  and  usual,  privileged,  302 — 304. 

SUB.STANT1AL  DAMAGES.  374. 

SUITOR, 

communication  warning  laily  against,  261,  777,  778. 

SL'.MMARY   .URISDICTION 

of  justices  to  require  sureties  for  good  behaviour,  ,'>32,  533,  u64,  719. 

to  issue  warrant  to  apprehend  libeller,  716. 

to  commit  for  trial,  717,  719. 

to  take  bail,  719. 

public  benefit  or  truth   >f  liiicl  may  be  inquired  into,  837. 

in  ca.ses  of  obscene  libels,  tc,  507,  508. 

seizure  of  other  libellous  papers,  illegal,  "20. 

over  trivial  libej*  in  a  newspaper,  719,  815,  837. 

SUMMARY  PROCEEDIXliS 

before  magistrates,  reports  of.  SOti. 

SUMMING   UP 

in  a  civil  cxse,  697,  698. 
ill  a  criminal  cas.,  733. 
report  of.   may   be  published  separately.  311*. 

SU.MMOXS 

for  ilirectioris,   01.", — 617.      .SVc   DinrcTiax?. 
for  particulars,  616,  62!).  630.  M\\.  V.,!,  701. 
to  ainctid  a  pleading,  6-".l.  04ti. 
for  leave  to  administer  interrogatories,  6.").''.. 


^ 
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811 MMONS— ron^idncrf. 

for  iiHpoction  of  doouniciit-i,  f)":i. 
to  change  venue,  016.  OK,  070, 
before  a  magistrate,  710. 

SUPKHIOU  coruTS. 
what   are,  530. 

words  concnriiiiig,  .VJi— Mi').  .' I'.'— •")0'J. 
contempts  of,  ")3r>— .'>00. 

SUPKHIDK  OKFICKI!, 

reports  U\  privileged,  il.'— 247. 

SUUETir.S 

for  good  behaviour,  '132.  .'04.  719. 

8i;iUlE0N. 

libel  on.  27. 

>bnd.r  of,  02.  03.  72,  73.  •JOit.  :i_SO,  7.-S. 

proof  o£  qualilieatlon  of.  073.  074. 

SL'ltl'HISE 

as  ground  for  new  trial,  70S,  7u'.». 

StUtHOUNDINT!   CIRt  TMST.VXfK.S, 

ilefeiMlsnt  may  H'»e  i-vi.leiire  «f.  l-'l.  122. 

nay  assist  jury  in  arriving  at  true  muuuiug  of  woros,  UJ. 

SUItVEYOK, 

words  [inuken  of,  iV4 

Sli.sriCION, 

words  of  mere,  not  actionalile.  13,  US.  131». 
Imwi  ////crommuniration  of.  2.'>3,  2.'>4.  20.'>— -J.!). 

•SWKATlNtl," 
charge  of,  32. 

•SWl.Mil.KK.-   ly.  411.  OS.  73.   1-1.  KM.  IS.',,  SS.V 

SYI'IIII.IS, 

rharge  i>f  havint;,  -'l. 


'^'''''n-Sm  nf  l,l.,l  l.v.  avoM-  pnv,l.-e.  JOO.  23S,  2U;»,  3^M. 

lilK'llous  liability  for  liaii-niiltiii'.'.  .'■;'3,  0. 1. 
TIIK.\TKU'.\I.    l'EUFUH.M.\X(  KS. 

criticisms  on,  permitted.  2l."i.  21ii. 

TIIKI'T, 

.mputatiuns  of.   41.    T.,    K.    120.    121.    ll."..  302. 

•■TtllEF,"  4.->,  47,  120.  123.  124.  141.  IS.".. 

THING. 

hhcl  on,  :i4— 3,'' 

slander  of.  14,   I."..  77— 10». 
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y-li 


THIRD  PARTY, 

liability  of  defendant  for  act  of,  410 — 11^. 

liability  of,  for  name  or  similar  UIikI,  no  dcfonrc,  171.  1"2,  391 — 396, 
r.02,  fi9fl. 
no  mitii;ation,  397,  3UH.  lilH). 

THREAT 

to  publish  a  lilirl  with  intent  to  extort  money,  ic,  t."'.>,  4<it). 

to  witness  or  suitor,  eontempt  of  t'lmrt,  iiH. 

to  plaintilf's  workmen,  !,*>. 

to  injure  plaintiff's  bu<ine.-i«,  341— HtH. 

of  proceedings  for  infrinijement,  U."i— lo", 

interim  injunction  to  re-train,  ItT,  9s,  i;tj,   t3"i— 1:I7. 

THRE.\TEXIN(!  LETTERS. 

charge  of  bavins  sent,   12i). 
sending  to  extort  money,  4,V.).  lii;). 

THREATS  BV  A  PATENTEE,  98—10.-,,  i:!,',— l.'ir. 

meaning  of,  under  s.  31)  of  thi'  PuI'mi.  Ai  I.  Hli)7.  .'.lit- 101. 

bona  fidet  of  defendant  immntcrial.   10  i.   Ml. 

cannot  pNad  privilege,  lol,  2,->l. 

defendant  mu>t  cither  have  iomnn;ie  eil  action  for  iiifriji^rinenl,  101. 

or  justify  xtatements,  101. 
plaintiff  may  obtain  both  dani.mes  auil  :im  iniuiitUon.  lO'J. 
application  for  interim  iiijuncli.in  .•.hoiilil  mx  be  mad  •  <ir  piirtf,  102. 
103. 

TITLE, 

slander  of,  14,  !.■).  77 — IDS.     .Nee  Si,\m)i:u  or  Tiri.i:. 
precedents  of  pleadingN  in  action^  of,  7ii3  — 7i',7.  7SI. 

"TOl'T,"  I2S. 

TOWN  fLEKK. 

word<  concerning,  'i^.  "'7. 

may  obtain  a  criminal  inform. iiioii,  MH. 

libel  on.  751. 

TOWN"  CDIXCII.l.OK, 

wof-ils  coneeriiing,  .ICi. 

TOWN  iiJlXi'Il.S, 

management   of,  a   matter    >!'   pulili  ■   nil"rc-t.   '."1. 
reports  of  meetings,  when  pi  ivilei;c.|.  ;i'JS. 

TOWN    CRIER. 

pnblication  of  libel  by,  3i;o 

TRAI>E, 

libel  of  persons  in  the  way  of,  17,  :i'J— ;i."i.  ;19.  I'-'i'i.  427. 
slander  of  persons  in  the  way    if.  il."i— <'i9. 
humility  of.  no  obstacle  to  nubi  of  acliin.  li.-i. 
niu<t  be  a  lawful  one,  ilU,  (11)11. 
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TKAPE  Linivl,. 

a«  lo  Hi"'  miai.iiig  of  Ibi*  t'rm.  "it.  n. 

worJs  di-|>iirJt:i:it'  t,'cinij<  iiianufa  tuml  anil  Bold  by  another,  H»— uri. 

tlirrat<  of  lo;;al  pro'criling".  'X> — W. 

tlir.at<  by  a  piiUMtir,  !•«— lO:.. 

olhir  wiir.ls  wbirb  injure  a  man  ni  hi-i  profession  or  trade,  10.".— 107. 

I'Kli  IDKNTS  OF  I'll  a:mNos,   T,"iU.   7li;l— "li*.   "f*!. 

TR.VOK  MAKK, 

plaeirg.  of  another  on  inferior  gooU,  K!.  (*4,  99. 

TK.VDK    I'KOTECTXO.V   SuflKTY. 
pulilieations  of,  may  be  true.   190. 

may    be   aecurate   reports   of  judicial    proceedings, 

313. 
whether  it  lan  be  otherwise  pririlegcil,  qutrrf,  2.i2, 
L'C.3.  -IKi. 
circolars  of,  not  privileged,  263. 
communioatioiM  between  members  and  olfieers  of,  privileged,  L'»7— 

TRADE   tXION, 

may  be  sued  in  its  registered  name.  .")94. 

funds  of,  available  to  eompensate  persons  defamed,  594. 

liable  for  publi-hir.p  '  iilaek-list."  107,  431,  094. 

trustees  of,  personally  lialile  for  libel  in  trade  union  newspaper,  170, 

.W2.  ,^94.  .VJ.-i. 
Trade  Disputes  .\ot,  594,  ."yn. 

TRADERS, 

libels  on,  17.  31—34. 

slander  of,  ,".2,  .53,  f>5— «9.  144.  7.59. 

imputation  of  fraud  and  dishonesty  in  trade.  37.  67,  flS,  83.  84,  759. 

of  being  a  eheat  or  a  rogue.  67.  759. 

words  atTeeting  the  credit  and  .solveniy  of.  3.  6.  32—34,  ."2,  66.  759. 

imputations  on  the  goodii  or  commodities  of,  32 — 34.  67,  83,  84,  88 
-95. 

eaution  to.  not  to  trust  a  certain  lustnmer,  263,  264,  266. 

words  atlectiiig  partners  in  trade,  33,  69.  ,590,  .591. 

married  women  Iradirs,  34.  69,  459,  570, 
a  trading  company,  32—34,  591 — 594. 

that  the  ginxls  sold  by  .\.  are  inferior  to  those  sold  by  B..  35,  88 — 95, 
766. 

criticisms  on  advertisements  and  circuKtrs  of,  35,  216—218,  221. 

nntrui'  statement  as  to  retirement  of,  from  business,  actionable,  105. 

J  videiice  of  hhs  of  profits  and  of  business.  37b,  378,  382,  383,  388,  763. 

TRAVERSES.  631.  632,  767,  768. 


TREASON,   514.  515. 

charge  of.  actionable.  42. 
what  a  sufficient  chiuge  of.  K>9.  140,  146. 
words  cannot  amount  to  overt  act  of,  514. 
treasonable  words,  614,  515. 
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TRESPASS 

to  land  uf  plaitititt,  74. 
inipututiun  of,  not  a  tioiiulilc  4'.'. 

TRIAL  IX  CIVIL  CASES,  r.73— Ti  L'. 
with  u  jury,  Iil7,  117(1. 
vrnuf  now  lixril  liy  the  NLi^lir,  lill!.  C17, 
clmngc  of  venue,  617,  tl70. 

liliel  or  nil  liliel  i-i  u  i|ueAliiiii  foi  Itie  jury.  24.  110 — IKi,  CSS— <'.'J0. 
evidenec  for  pluintilT,  (mI— <ittb. 
evidenee  for  defendant,  (fi'i—fi'il. 
eofnproini.se,  097. 
Bumniing  up,  <'>1I7. 

tlie  libel  iUclf  must  be  |iroduicd  at,  (>"». 
verdict,  G98. 
leiiortu  of,  30M— 3afi. 
comments  on,  20!)— Ull,  320,  "i3.") — uC6. 
when  evidcnee  to  rebut  justiticution  xbould  be  given,  C8(>. 
applieut  iMi  for  a  new,  703—710,  713. 
prw'eudiiig!!  after,  703 — 710. 
in  County  Court,  711 — 714. 

TRIAL  IN  CRIMINAL  CASES,  71.-,— 743. 
pleading  to  the  indietment,  724. 
certiorari,  72.->. 

evidence  for  the  pro.iecution,  727 — 730. 
evidence  for  the  defence,  730 — 733. 
cumniing-up  and  verdict,  733. 
prixeedings  after  verdict,  734. 
sentence,  736. 
costs,  737. 
of  criminal  information.  73U — 743. 

•TKL'CKMASTEH,"  20,   120,   126. 

TRLSTEES, 

words  eoncernini;,  2ti,  7>^\,  .■>82. 
have  a  common  intcre-'t,  281,  282. 
hbel  on,  information  for.  4,'i8. 
may  uU  join  in  one  action.  26,  .*>M,  601. 
may  take  criminal  proceeding>',  581. 

of  trade  union  may  be  sued  for  libel  in  trade  union  ucwspaper,  170. 
.-.82.  .VJ4,  uUri. 

TRISTEKS  OK  HHITISII  MISKI'M. 

liability  of,   168,  .-,81. 

TUITH, 

as  »  justification  in  civil  pini'eedings.  181 — l'J2. 

why  a  defence,  I'Jl. 

a-s   a  justifieatioii   in   criminal    piDieeiliiigs.    lUI.   473 — 47.-),  830. 

no  defence  unhss   imljIiiatKiii  »a.s   for  public  benefit,   191, 
473,  474.  732.  830. 
belief  ill,  in  mitigation.  393. 
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rxcirASTiTV. 

Maii.ior  of  Womoii  Art.  1H9I.  .(l!>.  70,  till.  418.  H47. 

chargi'  i)f.  ajjainst  a  woman  actinnalilf  iii  >i>iiu'  ca^<i's  Ih'fLirc'  SI.iikKt 

of  Wiiii-ii  Act,  4B,  47.  fi4,  «:.. 
uii^at^fartory  state  of  law  a«  tn,  fiiriiierly.  70. 
cliarg.'  nf.  a'^aiost  a  wniiiaii  or  girl,  aitionablc,  "J,  iO,  li'J— 7i,  .1HI, 

4i:..   JIti. 
against  a  man,  whi'n  artionalili-,  17,  4r>.  47,  .VJ,  OO,  113,  70,  7-.  iH. 

IXCOXSiKH  S  I'lHMCATloN  OV  A  I.IItKI..  HMi,  lil7.  4iiU,  731,  770, 
771,  7.H2,  790. 

IXUKHIIHAIHATE 

nui-t  lie  sued  in  I'nivcrsiily  Court,  007. 

CXDKH-SIIKHIFF, 

power  of.  over  lo  ts    nn  writ  of  inquiry,  4.'p2,  Iil4,  01,'. 

I'SDIE   IXKMKNTE, 

iliargi'  of,  l.V.'. 

IXKEELlXli  (.OXDllT, 
charge  of,  libellous,  '10. 

rxForxDEu  claim 

of  debt  or  title  to  goids  may  Lo  alionabU-,  H(i, 

lX:rART.\NISM, 

I..II  ill,-gal.  49U— .-.04. 

I  ■gacit-  and  trusts  in  favour  of,  enforced,  4!lit,  r,01. 

UX1\  KRSIfY  COIRT, 

resilient  undergraduate  niu-t  lie  sn;'d  in,  007. 

I  Xl.AWI-ll,   .MEETIXti,  331,  .-.24. 

rNKAlTHAl.   i)lFEX(Et<. 

<!i:irgr  of.  actionable.  4"J. 
rXUKA.^d.VAItl.K  AND  VE.XATH'I  .S  iXTEUUOG.VrOiilES, 

ini"i:.ing  of,  'i'il, 

l'X.SOCX'>XES,S  uF  .MIXI), 
diarge  uf,   lit.   73,  2.V.. 
no  defence.  •!.  ."7s.  .".7'.t.  771.  77'.:. 


V. 

VAUIAXCE 

betwi.'ii  words  laid  and  tbo.e  proved,  021,  O'i.'^,  OSi), 
ni.iy   be  amended,  liSO.  092,  729. 

VENKIiKAl,  l>l?^K         ;. 

I  liarg.'  of  liavi    .         tionabli-.  ."l,   ii-. 

VKXIE. 

now  tix.d  by  the  Nlaster,  Obi.  i'>i:. 
application  to  change,  070. 
iir  luncis  for  chan>,jng.  070. 
in  indictment,  72.S. 
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TERDICT 

in  I'ivil  ra«%  698— 70«. 
agniiixt  wi-ii;ht  of  eviilcnrf,  701 — 7<W. 
ill  (Tiiuiiml  i-'x-4t%  733.  73t. 
curi-n  ciTtain  defiTt*,  73.'i. 
proi'ccilingi  after,  in  a  rivil  c-w,  7ti:j — 7u9. 
in  a  rriniirial  ra!.!'.  731. 

VEHSKS, 

libollou-i.  \:,'l,  4tl«. 

VESTRY, 

prwoedings  of,  may  be  oritioUwJ;  "II. 

rrportj  of,  328,  8»3. 
moetiiig.  imputation.*  on  parish  otB 'it-i  at,  294, 
management  of,  a  matter  of  public  interent,  211, 

VESTRY  ILEKK, 
libel  on,  26. 

VEX.\TI(>I'S  IXnUT.MKXTS  ACT, 

all   liliels  now  witliin.  H3ft. 
binding  over  to  pro-e  ule.  7rj. 

VICE, 

word-;  inipntiiiir.  ai'tionabli'  if  written,  17, 
not   if  spoken,  4H,  72— 7.">. 


!);)!) 


VICTIALLEK. 

words  coneeniing,  33.  Ji>, 

"  VILLAIN',"  18.  49,  73, 


117,  ;(s'.i. 


VINDir.\TION 

of  defendaiii's  .  liaraeter  from  attak.-.,  privileged.  291—294,  778. 

VlNDIlTlVE   OAMAOES, 
when  alloweil,  374.  375. 

"VISIBLE"  MEANS, 

ineaniijg  of,  under  s,  (iii  of  t'.)ii!ily  Courts  .\rt,  1888, ..018. 

VOCALISTS, 

lilii'l  on.  2'J.  7."i4. 

rOLBSTl  \()S    Fir  ISJIHIA.  179,  2,».-,. 

VOLl'STAKY 

affidavit,  not  a  judieial  proceediiii;.  213,  24,"i, 

characters  of  servants  iiiveii  \vh' ii  ri.it  asked  for,  228.  2.">3,  270 — 2i 
301— 3li3. 

VOLrXTEEIilNti  lNF(ilf.MATIUN 
in  di-rliarge  c.f  dnty.  2,VJ— 2(33.  777. 

not  evidenee  of  malice  where  dHty  c|,ar,  310,  303,  304. 
caution  civcn  to  a  trade-inan,  203.  2iil. 

VIJLOAK  ABUSE, 

mere  words  of,  not  actionable,  is.  49,  123,  124,  770. 
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W. 
v.;.l.l., 

libt'l  hj  writing  or  drawiii);  upun,  i'.\  riTl). 

WANT  (iK  DELICACV, 

i-hargo  of,  wbcti  ot'ttoiialtlo,  *0. 

\V.\n  rOHKKSI'ONDENT, 

lihrl  on.  30. 

WAKHAM  OK  AHHE.ST.  7lfi. 


WATCII.MAKEH. 


<  of, 


woril*  defanmtory 

WATEH, 

t  liorge  of  Kuppljrinif  bad,  33, 

WAX  MODEL, 

may  be  u  libel. -.'3,  133,431. 

WAY-WAKUEN', 

coiidiiPt  of,  may  be  criticised,  212. 

••  WELOIIEK, "  49,  I2fi. 

"  WJIORE,"  46,  52,  71,   l.V>. 

%  IFE,  r.67— 577. 

coroniunication  to.  of  wnnls  ilcfainatory  nf  basbaod.  159. 

r  jmniunicationa  lietween  liusliund  and  wife,  "  bcld  sacred,"  IBO,  260. 

privUeged,  301,  802, 
<'burgi'  ugaiiLst,  cuinmunicatiun  of,  lu  Lusbuod,  169, 
prrnenie  of,  will  not  destroy  privilege,  160,  301,  302,  360, 
words  deiainalory  of,  claim  for,  155,  762. 
of  defendant  may  give  evidence,  730,  846. 
criminal  liability  of,  577. 

WlLFl'L  BLINDNESS, 
evidence  of  malice.  3.'i3. 

"WILKIL  l.\!l*()STLRE," 

not  fair  criticism,  215. 

WILL, 

cliargi-  of  secreting,  fcirnuily  not  actionable,  47. 

••  WITCH,"  40. 

WlTllDRAWINti  A  JL'KOR,  097. 

WITNESS, 

cannot  be  a<kc<l  Imw  lie  understood  the  language  published,  126,  683. 

privilege  of,  2-'H.  241,  ^Vl.  246. 

Hatemeut  l.y,  after  liaving  left  the  box,  may  still  be  privileged,  241, 

318. 
(1<  frndant  as  a,  t'i<7,  71^,  730,  845, 
(iimif  of  previous  conviction  of,  C93. 
threatening,  is  a  contempt,  .'i3,'>,  544. 
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WOMEN, 

trulprA,  imputationi  on.  .'U.  lU).  KXl.  TiTO. 

TPrbal  impufatiofn  i>ti  rli.i.tity  nf.  IW,  I'm,  01>— 72.  3i*l,  »l.",  410. 

HIamlcr  of  Wonii-ii  A.-t.  liU -••.',  i:tl»,  t,"..'.  Hi;. 

WORDS, 

artuHinn  Ihp  ra<r  for.  H.  I.",  ""•.  "7 — !0H. 

artionabli'  pirr  it.  ;t!t— 7r).  371.  H77. 

imputing  frimc,  mint  he  pr«  i-c  l.'IH — 147. 

imputing  olTeni'i!  iiuiii^liiililc  liy  jMrialiy  or  lluR  only,  not  oi'tiutiabla 

for  It,  39,  40. 
meaning  of,  hmv  alTptcl  hy  cinunKlaiici'-,  114,  121 — 124. 

(|Ui»ln«,  for  llic  jury.   111  —  114.  261,  324. 
general  t«rnu  of  alm.'.c',  not  ac  tinnulil.',  4K,  r>7,  62,  70.  123,  121. 
mu-it  b<"  not  out  ri-rbatim  iii  tlic  utatcmi-nt  of  claim  or  indictmcat, 

116,  623—62:.. 
obviou'lr  ilcfamalMry.    I  111— 121. 
primi  fai-if  dofaiiiatury.  121  —  121. 
inrapalil<    of  u  ililaiiialxry  iniMuiii);,   131,  135. 
adjective,   114,  Mrt. 
ambiguou.s,   114.  121  —  121. 
diaparaging  simw  tliijii;.  -It.  l.'i.'i,  150. 
impugning  |ilain(ilf's  litl>',  7'J. 
ironical.  li».  23.  113.   133. 
j.wting,  '..  «,  121.  122.  124,  772. 
neutral.  Il»,  12.->— 12.H. 
primd  farif  iniiocfiit,   119,  12H— 133. 
clearly  inni«Ttil,  ll!»,   13J.  135. 
not  in  their  nature  iliianiatory.  72—75,  131,  135. 
of  cant  or  slang  cliaractrr.  113.  121,  12.'..  iW3. 
indirect  imputation*.  13S.  139.   144. 
of  HUipicion,  43.  14.   IIH,  I3tt. 
of  interrogation.  145,   lUi,  021,  025. 
in  foreign  lani;uai;i'.  113.  125.  120.024.  0H3. 
application  of.  tn  the  plaiiililT  niu-t  be  shown,  147 — 155,  6S4. 
must  be  taken  in  their  ii.ihiral  sense.  Ill — 113. 
afTocting  a  cla>?.  whet'  aitioiiable,  117— 1.53.  4,56,  463. 

WORDS  r.MSINO  SPEflAL   DAMAGE. 

words   ilcfamatory  of  a   person,   but  actionable  only   by  reason  of 

iipecial  ilamaK'c,  72—75.  377 — 387. 
words  not  def.'iniafory  of  any  person,  bu*  cau.sinj^  special  damage, 

77—108. 
slander  of  title.  7'J— s.s. 
words  disparairing  i;oo<ls,  HS. 
thrcutu  of  legal  pro-  c 'dings,  95. 
threats   by   a   patciitcf.   i>^. 

WORKMEN, 

action  for  threatening.   15. 


WORKS  OF  ART. 

criticisms  on,  213—215 
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WRIT. 

ronsidiratiwi'  before,  59" — f'99- 
I'liilorsemrnf   on,  U  pri»iU'g«Kl,  i'i'S.  ■-'*-'. 

WRIT  OF  ERROR, 

aboli«hfd,  73«i. 

WRIT  OK  JXQUIRT, 

uniler-sherilT  hw  powrr  oter  .oiU,  4M.  614,  81B. 

■  WRUNG    UNS."  0»8. 


HHAMIIIK,  «i."»".   »  HI.    1-t      rlilMHif,    MHWk   INU  TUNUIIX'K. 
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laMH.l  TK  l'KI\  ILWiK 

iM  Ui  Court  proi  i>«>i|ii:^M.  'J48ii. 

pifs  <if  aiMihiio'  u  (l»>ti'rii<'  of  ai'Dord,  i'Hiih 

AtCOlN'T 

libellous  a  I   "rtisfnient  ji-.  tu  >tore  aonitnt,  386. 

.\OTH>N 

notice  of)  ti^'J''. 
iiirii'urrpnt  m<     on-<.    12(1/. 
(list*,   454(1-  -ill. 
M-»'urity  l.ji- t.<;«t«,  (iJig- 
Ml  1^)1  Illation,  i>J2iii. 

(' MiMsriuroBs 

(.nntiiiUKlHiii  of  action  mjainst,   'iWii. 

ADl'LTERV 

H(>r<U  imputii  !•  to  noiiiuii,  <i"i/. 

ADVKKTISKMKNTS 

o*   accounts  (or  sale  wlicn   liliolloiii.  .'B'>. 

ADVKK 

of      faiiiil.v  council"   iii  C^ih'Imh',  -I8'I. 

A(i(;KAVATIOX 

of  ilamaxcs,  42tlr. 

AMKXDMKNT 

of  plcadiiiu-.,  648.  -  64W. 

AMKNDS 

paymont  into  ooiirf  by  wny     I    tUHiii. 
plea  of,  4*iO* . 

APOLOGY 

j)ii!)licati(iH  of.    II-  ilcfcnrc,    42i)r 

o'for  of  written  apology  in  niitina"on.  4'20c. 

.VPi'K.Vl. 

motion  for  now  trial,  'Vki — "lUf. 

[»43] 
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ATTACHMENT 

plea  by  garnishee  upon  attachment  of  debt,  ^486. 
for  contempt  of  Court,  566a_-5«6(;. 

BLASPHEMY 

blaBpliemoiis  libel,  504a. 

blasphemous  or  .edUmu.  matter  not  privilegeU  althouBh  con- 
tained  in  Court  proceedings.  2^*'- 

CERTAINTY 

a»  to  persim  defamed,   IC',   15t)f. 
as  to  identity  of  writer,  1S6'- 

CHAUACTER 

plaintiff's  bad  character  in  mitigation,  i'lOg 

CHRISTIANITY 

aspersions  upon,  •lil+i. 

CLAIM 

statement  of,  K48<-— <i48/. 
particulars  of,  MBii — 6486. 

tOMMENT 

on  matters  ol   public  interest,  •."2(>i\ 
limitation  ol   rule  as  to.  iitil(. 
and  Me  K.UK  Comment. 
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COMPANY 

when  liable  for  libel  issued  by  manager.   18  ••' 
«l,eii  subject  to  penalty  tor  i-onteinpt  of  Court,  •">•«;. 

CKNCIRRKNT  ACTION 

Icii    libel  to  same  effect.    l'_M)/. 

CONKESSION 

cb.feiice  tbut   plaintiff  coiite.s~u     f.'lt/. 

CONKIPKNTIAI-  STATEMENTS 

See    I'KIVII.KI  r.. 

(ONSOLIDATION 

of  actioii.s.  ty.'n' 

CONTEMPT  (»K  COI  ItT 

bv  iiiw>lMii>er  •■•iinMieiit.  ■"*)•"'      Vili'l. 

(.oUPtiltATUtN 

H^  piirty  lo  lilicl  Hition.  ">!X>''     •"•'•'•i'' 

con RESPONDENT 

of  newspaper,  picnif  ot  publication.   1811.1,   18111-. 
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COSTS 

in  civil  Bctiun,  464n — 454b. 
■security  for,  6220— 622m. 

COINTERCLAIM 

of  dlaniier  by  plaintiff.  .'tnO/. 

t or.NTV  COCRT 

jurisdiction  of,  714'i. 

(  KKDITOR 

chart!)'  of  fraud  aKnin.st  debtor.   '.V)6il. 

CRIME 

imputation  of,  76<i. 

THIMINAL  INFORMATION 

pr<K-ediirp  by  for  certain  criminal  liliclx.  74-l'i — "44i'. 

CHIMIN AI,  LIBEL 

pro!HH:ution  for.  47G'i — I76f. 
procedure  on  indictnM-nt,  7.18a. 

CIMMINAL  OFFENCE 

h1Ick<'<1  cfinimission  in  forcinn  country,  70c. 

CKiricisM 

by  newspaper  of  declined  advertisement,  226<'. 

DtMA(JF*S 

when  pretiurnption  of  general  (lamage  in  slander.  TiVi. 

new  trial  where  damages  excessive,  7G(i. 

noncriminal  offencv  as  to  official  capaiity   of   pulilii-  officer. 

7fir. 
provocation  in  mitigation  of.  7t!''. 
slander  of  women,  action  without  proof  of  special  damaKe<>, 

7t>'',  7(!i-. 
iiffccltMl  by  plea  of  justiBcation.   192". 
provini!  previous  public  notoriety  in  miti^sation  of  dama(!e>, 

22fiii. 
rule  as  to  Keneral  damages.  420". 
special  damage  not  essential  un  charge  of  fraud  in  business. 

4J<>^. 
exeinplarv   daniiigi's.    I2'l<'. 
aggravation  of,    l-Hi  . 
mitigation  of.    f.'  >< 
nature  ol  M'parute  .Urnage.   1211' . 
where  plaintiff  r»>«tricted  to  actual  damage.  420(/. 
where  plaintiff  restricted  to  iinminal  damages,  42(Vf. 
.lury's  <|eii.sion  an  to  amount.  VJIVl. 
whole  conduct  ol  di't'  iidant   icin»lderei,,  42nli. 
evidence  in  aggravation  ot,  .')%(/. 
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DEATH 

of  dffpiuliint,  continuing  action,  76<'. 

DKBT  COLLKCTOR 

libellous  advcrtivcnu-nts  of  aifounts  for  sale,  38(>. 
makinK  charge  of  franil,  instructions  to,  306i/. 

DEFAMATION 

(lefaiimtory  words  uonerally,  l&i. 

rriminal  libel,  47G'i. 

where  several  parties  named  hut  only  one  charged,  !«<'■ 

(if  individual  members  of  a  clasB,  UUt. 

»\Tds  obviously  defamatory,  \o(ili. 


DISCOVERY 

examination  for,  (i7"_'ii — 072». 

DIVISION  CX)rRT 

jurisdiction  of,  714ii. 

DITV 

moral  and  social  duty  a»  i£r"""«J  «'f  pnviU  ge,  .TOtir. 

ELECTION 

privilene  of  elector  canvaswil  for  vote,  'J'i(i>'. 
slundenms  langnane  by  can<litlute,  'ilHi-'. 
objiTtion  on  revision  <if  voters'  li.>t,  .HIMi.;. 

charne  that   (andi<late  offered    to  withdraw    for   money   ion 
sideration.  IKXi;;. 

EVIDENCE 

ilividinu  pr<Hif  to  answer  plea  of  jiistihration,  MHii. 

of  faKity  of  word*,  where  no  jiistifiiation  and  crime  imputed, 

7<i</. 
as  to  identity  of  writer  of  libel,   IVif. 
as  to  identity  of  person  libell -cl,   VAW. 

opinion  of  witiiesH  as  to  peiso.i  iiitemled  to  be  charKe<l,  IMi/- 
pr.pvnn  authorship  of  aiioiiymoiis  communu-atioii.  1H(X/,  1WI< 
pr(M)f  of  r»!gistration  of  physiiiun  under  medical  vcgistratior 

law,  -rHW. 
pUiiiitiff's  biid  character   in   mitigation.    I-'O:;. 
cm  inilictment  for  lilM'l,  7:W<i      7.'t-'/. 
in  civil  action  for  defamation.  7(>'-'ci     7(ll'/- 

EXCESS 

of    privilege,  ;WU<;. 

EXECrTOHS 

coiitiiiiiatioii  of  adioii  agnin>-t.  olMin. 

EXEMIM.AHV  DAMACES 

recovery  of.  in  yiielHU'.  4l'l>i/. 
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FAIR  CO>lMENT 

in  cliarKes  aKsin't  public  iite'i,  38<i. 

cli«tiiR-ti<>n  betw«H>n  atlmitt^d  acta  and  charge  ut  denied  mis- 
conduct, 38'i. 

dofcncp  iif.  in  criminal  lil)fl,  4"6</. 

u|M>n  facts  not  provwl,  'J"J6''. 

us  t<i  iwili<'it4ir  tor  miinitipiil  corporation.  2'J()</. 

Iiy  n<-u>pap<>r  U|><mi  (li-rliiicil  ailvcrtist'nu'nt.  2°J<>> . 

extrinsic  »'vi<i«'nc«'  not  adnii^sililc  to  prove  truth  ot  I'liarge 
nlien  not  justitiiKl,  •2'Jltli. 

limitation  of  rule  as  to,  '.'2(>'>. 

on  matters  of  pulilic  Interi'st.  L'°.'(i''. 

KAIH  REPORT 

of  pnlilic   meeting,   "J^li",   l'4lii;. 

FAI.SK  NKWS 

atfectiuK  puMic  interests,  pulilisliinK  <if,  when  criniiual.  .j.'J4'i. 

FAMILY  CorXCIL 

judicial  proceeilinp),  iidvice  of  family  council  on  interdictiun 
for  drnnkennens.  24Hri. 

FIRM 

liliel  in  dissohitinn  niticc.  I'Mic. 
recovery  of  damages  a^  piirtncrs.  ■5!H>'i. 

FORKKJN  LANCilACK 

slaniU-r  t<|M>ken  in.   1."i(i'/. 

FORM 

ol    pleading,    renuliirity  ot.  <)4*<c — (UHl. 

FRIVOLOrs  ACTION 

onleriu;;  security  tor  (iist>  in  certain  cases.  Tiic 

(iOODS 

disparagement  of,  l(t8(i.  . 

IIAIXTKD  HOf.SE 

pul>lisiiin)£  re|K)rt  nliicli  liepreciativi  pr<iperty.  liWo. 

Ill  SHAM)  AM)  WIKK 

lial>ilitv  lit  liii^liand  lor  wife's  ilefunial<iry  statements,  'AX'vi. 


IDENTITY 

ciMtaint.v  as  to  person,  l.Vic 

IMMORALITY 

rriminn!  •>ffeti''»^  H<;aiti-t    wjuiiPii,  <har-i*'  of,  7<'-i. 
charge  of  uncliaatity   ui,:ain.st    nonian,  7(>(/. 

INIEXDIARISM 

imputation  of,  ItJu. 
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INDECENT  PI  ULICATIONS 
imnmral  literature,  ol2o. 

INDUrr-MENT 

lor  lilx'l,  criminal  |>riH-«'Jure  on,  7;J8"- 

IXJINCTION 

U>  restrain  defamation,  4;»i- 

IX.MEMM* 

where  oljvions  meaning  inipli.ii  a  criminal  olfenee.    iMi". 

interpretatidn  of  initial  letters,  l.'jCii. 

knonltnlire  of  inten.led  nicaninjj  liy  lieareri*,  Ki''. 

certainty  as  to  |«'rson  detameil,  1»>'». 

provini:  lil>ellons  meaning  of  neutral   words,   IVii . 

INSIRANCK 

pleading  tliat  fire  claim  is  fraudulent,  -.MS''. 

o.m|>anys  ilcnial  of   pliiiiitiff'-   pleailinn   as  to  l.uiiii    tide.  o'. 

cl«.ni.  •24SI'. 
rbarKUiK  fraudulent  fire  to  proiure,  Itiu. 

INTENTION 

knowledseof  intended  nieaniUK  l>y  hearers,  Itib. 

special  circumstance-  ({ivinn  an   intended  meaning  ditferent 

fr<»ni  natural  meaning,  16''. 
meaning  intended   liy  defendant   in  slander,    l(i''. 

INTKltniCTlON 

ailvice  .if  taniily  council  in  <^ucl)e<-.  •J48<i. 

INTKIM'KKTATUtN 

kiiii«lc(l-e  .d  cir.iini>t  in.-  -  .  ving  i-Miit  to  tie  innuendo,  \6  •. 
where  othei    than  imtiUiii   nii'iiiiiiiy;  intciidi^l,   10''. 
meaning  of  lilx'l  lor  lli>'  jury.  :tlvi. 
woriLs  iilivioii*ly  deliiniutory,   15ti('. 
nailtral  words,   lotii . 

1NTEKH(h;.\TOI1IES 

for  ili«covery.  t>7-'  -  (i"L'i'. 

INVriATION 

lil:cl   pulilis'.ii-d  "II  iiiviliiti.iii  ,1    .liallciip',  asKj/. 

,1()1NIVEI! 

lit   t>«rti»vs  and  ciaiiii-.  I'-'J"     (iJ'Jc  . 

dinctiiiii  liii.  70r2l'     T<Wi. 

n  I)K  I  \l.   IMMKKKDINliS 

worils  v|)okeii  by  inuiiistrale  claiiiicd  «,..  .lander.  7ti/., 
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JLHISDICTION 

fur  slander  spoken  in  other  Briti&h  teritories.  7(i6. 
rharn*"  of  orinie  in  foreign  country,  "C(. 
of  inferior  loiirts,  714u. 

J  TRY 

rer<lict  of.  7(12*— 7(»2i. 

instruction  of.  7*2f — 7()2!(. 

jury  notice.  t>48/". 

t<»  ilcK'iile  wlietlicr  IiIm-I  Iihs  tlic  nieiiiiin;;  ii.Hcribfil,  '.iHn. 

JISTIKK'ATION 

plea  of.  H  itiiout  claim  ol  privilc);e,  'MHiti. 
pleailin^  ami  proof  .liC'ii. 
prociKlure  on  trial  of  plea,  ■'Mi. 

unitupixirteil  plea.H  of,  when  no  evidence  of  malice     liyn. 
M-parate   plcii^   a>  tii  word*  and    innuendo^.    l'.>l'''. 
insufficient  to  claim  on  ^r:>nnd  of  lH>na  fide  IhOii  i   of  puhli^- 
interest.  tJ'Jfic. 

K.NOWLKDGK 

by  defendant  of  falsity,  atm. 

r.KTTER 

dictation  or  (opyint;  ot,   us  a    publication.    18(1".    I8U>  .   '-XHth. 

mmh . 

criminal  ppMi'iliirc  ly  i  riniinal  inlormntion.  7II'>,  71li. 

criminal  proceilnic  hihI  evidence,  on  imlictinent.  7'Wii — 7;:8/. 

notice  of  action  ii^iiiM'<l   nc«  spiiper.  ti:.'".'' — •i"J'J/ 

criminal  pro-i-ciition  lui .   47(>i. 

injunctioii  to  restrain.  4.'!H<i. 

cvi<lcnce  under  <leiiiic<'  of  fai:'  comment,  L'"J(ji/. 

by  reporting  tlu-  v\oiiU  of  another.   Ii*^'i. 

(Cern'rally,  •'W'<. 

ot  indiviiliial  iih'IiiIhm*  hI  a  ila-.'i.   Ki'. 

LIMITATION 

ill  time  for  a(  tioii-  lor  dctamation,  li'2'i". 
of  time  In  aitioii  iiviiiist  ncH^papcr.  IHdi. 

MAI.ICK 

privile^!e  KUslaiiicd  «lii  re  niuliic  not  f<innd,  .''.(Xii . 

evidence  of  ili'lciichiiit'"  disbelief  of  the  rhur^e.  .'(iH).'i. 

worils  (i|Miken  with  intent  to  insult.  .'MXi/. 

may  bi'  inlerird   fr>i:ii  csaU);cT  ation  on   repetition  of  <lefama- 

turv  stateincnt.  .'KNi./. 
Ill  m«l>iii)i  liil-e  .l.Hiii.    M>;.iin»  i  ivii   .nipioyce.  .'Aii',j. 
generally.  .Tin,  .'tr't'.. 

proving  actual  malice  or  culpable  iiegliKeiice.  37Ui( 
defined ,  .170''. 
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MAIJt'K    -I'l'iiliniiril. 

prtiot'  of  in  iiewiipappr  libvl,  ■I'Xtli. 

asKiKnmcnt  <il  r«'«-on»  for,  »triu-k  imt  of  rUiiii,  SiOc. 

ploadiiiK  abwiici'  of,  in  mitiKUtioii  of,  4J(J</. 

MAUKIKI)  WOMAN 

cliarK'nK  with  nnchastity,  7(i<'. 

MKAMX(i 

undfrstariilinK  of,  by  hvart-rs.   Ki'i,   lo(i( . 


MKDK'AL   I»HA(TU  K 

lilii-l  of  iilivsu'ian.  •J.'Cr,  2i6f. 

M KIU'ANT I LK  AiiKNCY 

liiiliility  for  nfulini-nie  in  ifiiiin-t  of  faliw  report,  :)()(ii. 
Iiul)ility   t<ir   pnliliration,   making  frroncoiia  statpniuiit   as  to 
writ,  'Mill. 

MITKiATION 

of  ilaina^i'i,   t'J(l>'. 

iviilriu-i'  ol   iilaintilf' 1"  liuil  cliaructi'r,   4'J(I|/. 
pliiitlin);  la-ts  in  niitiuatloii  ol  iliunanfs,   I'JO/.  f.Nti;. 
lilii'l  liy  pl-iintilf  of  ilcffn<lant  ihiinicil  as.  VMf. 
rtMoviMV  III  otliiT  artiiiii>  in  mitigation,   l-l'/i. 

.MIMCII'AL  ('(flNC'lL 

|>i  ivili'lir  on  iM'tition.s  to.  l."i»ii.  ;UH)/i. 

li  V  lii.turf  of  niati-rial  tact*  liy  iiniiu  illor.  .'fKlA. 

NW;M(iKXtK 

proof  of  ciilpaldi'  nculini'iicf  atjainst  nowspupcr,   IJn/. 
picailiiii;  aliM'iiif  ol    in  niitiuatloii,    I'JIt'). 

SKI  THAI,  WOKDS 

|ii  n  inu  lil>i'll<'ii^  iiiniH'ndo.  l"><i(. 

NKWS 

tiilx  iral  ion  ot  fal-c  ncw.s,  •"■.'Ho. 

NKWSI'AI'KU 

prool  of  hlx'l  pnMi.iiiMl  in.  m) : .  IMIf.. 

vi'iiiii'  III  ni'ttspapfi   lllicl,  (i"J"J/     ti'JlV/. 

«tn,|i  •MtitliMl  to  mMiirity  tor  coat-i.  ti'J'J'/     ti'J'Jn. 

notiir  of  ai'tion  »k:>>>><'<t.  IHOi  .  ti'J'Ji  -   li'.'L'/- 

i-onti'inpt   of   Court   liy   n«-wspap«'r    roini il,    -VHWi      VHiii. 

ilftiiii'il    for    piir|H>«>.  ot   criminal   libel.    I7(>i/. 
l!!i!!-   hi-i'.MH-!;  !■!.•!•!  ••!!(!   « rll    !•!    Hntish  ("ohinitoH     t:'ii/. 
iKitii-*'  ol    action    in    Itntario.    liiV- 

privilciii'  on   aiiswfi    ol    party    HttsalliHl    in   |iiil>lir    prr-^^,   .Vttvi. 
rt'pori:,    of    piililn     miH'tiii«K    iinii    oflirial    pr<«<'>'»><)inii'<.    'J2I>"- 
IMO'i.  MM. 


I.MilSX  OA'  (IXADIiX  XOTES.  961 

NBVVSPAPKR-^  Ci.„ti„„f.l. 

clvtcni'Mi     of     privilege     anil     fair    c'omnu>nt     applicable    in 

suing,   ^'^0'^ 
printing  name  of   proprietor,  (i22<'. 

NEWTKIAL 

for   exc'«'>»>ive   ilaiiiage,    7Hh. 
application    for,    71(>( — 71(>i . 

-NOTARY 

notarial    prote-t    in   Quebec,    when    not    u   publicutiun.    18(1/. 

XOTICK 

nerved   pilliliily    at   .hiircli   <li>iii-.    1<SI'. 

ot    action    under   Ontario   Statute.    1W('. 

of  action,   Mervice  of,  OL".'/. 

ot    action,    Ntatutor.v    provision     for.    (>2"Jc — G)>'2f. 

0\i!^-KSK  UIHKl, 

as  criniiiuil  otfeiue,    '>\2ii — ol'Ji. 


OHSCEXITY 

puldiithinK   obc-eiie  <ir    ininior.tl    litcratiin',    "il'J  i  --.'d-J' . 

OFKICEU 

siHiiiler    iiiiputliiK    ciffciicc    atfiM'tiii)r    oBicci  >    statu>>.    "fii . 

OKKICIAI,   l'UOC'KKI)lX(iS 

<|iialitied    privilege  <iii    report  <il,   ,'i4(>i.  .'UO'i. 

OTHKH  AdVIO.VS 

tiir  lilii'I  to  ^allle  itfift,  i  lama  Hi  s  in.    120/. 

I'AHIK  I  I.AIJ.S 

111  plia«liiin>.  ti4H./    liix'' 

I'AHTIKS 

liusliaiid   and  wife.   .">!Hi<i 

ext'fiitoi>    and    adiiiiMi.strators,    .")9li'/. 

•itrporatioii^.    ^IM;'-     ."liHiJ. 

rirtailit.v    a^    to    partv    iiitcMdiil.     lli'<. 

jiiiiidei    ot.   Ii-'2i/.   lyjr. 

PAHTNKIl.su  1 1» 

li'ii'l    in    notici'   ot    di~*<>hit  hill      |.">*ii . 

ri-eover.v    ot   <laniH>;i's    as    partners.    .>!M/i — .">!Ki'<. 

I'AVMKNT 

into  ("lUirt.   of   uiiien<l>    vi  itli   ilefenre.    f)48»i. 

PI.ACK 

of  trial,   slatutorv    provisions.  (i22/. 
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IM.KADIXC; 

Oiiturio  SUtuU-   a»  to  lil«"l   and   slander,   15til». 

u»»<  <if  «iip<>m'iit'»   |>li>»<liii«  oil   anot'.uT   is»ii".   1»"-'''- 

uctiiiii    lor   Mh'I   I'onlaiiii'il    iii.  l'4*i. 

|.U'U  .It   Iraiid  iii  a.  lion  tor  tii"  inxiiraim',  IMS'-. 

Iiy    nariiijilict'    ilimii    attaihmfiit,    2481). 

(luliliiatioii    1.1    statfiiKiits    wiiitained    in,    «lii'"    not    privi 

IcKwI.   .WO''. 
|iartiriilar>   nt.   •)*l*i     iUHh. 
strikiiiK  lint,  ti4H< — 1>48/. 
iiimi'd'ssary   l<i  pifad    reasons   lor    nialiw.   ti48</. 

I'HYSKIA.N 

lili-l  of  iinaliliiMl  |.li.v>i(  ian   althoiiKh   not  r.-nintfrcd.  ■J-Jnr. 
IiIh-I  hy  cliarnf  ot  «ant  ot  skdl,  •J2»)< . 


IM>ST.\I.  (AMD 

di'Miand  ol  dclit    u|Hin.    UI8l<- 
liiihliiation   liv    mailing.    1H(>'- 

I'KACTICK 

III    .ivd    actions,    CJl'.i.   ti48.i,    C7-.M.    T'^n,    TUVi. 
Ill  I'liiiiinal   procwdinns,   7.'-.8<i,   744u. 

j'uix  ilk(;k 

III   slander.  "<)'<. 

on    iiniuiry    as   Ui   reputation   ot  wilicitor,    70< . 

on    petition    to   inunifipal   coniifil,    Iti^Vi. 

alwiliito    privilem-  ot   certain   Court    piiMcedinn^.   I'ISi. 

alisolute   privilene   ol    buna    tide   utateiiienta  ol    a    witness   iii 

Court.  \H*>i. 
nuikuiK  <  liar^e    in   judicial    proeeediiin..   '.'486. 

alisenc f  iiialiie  on  claim  ol,  IHtVi. 

H.   to   judicial    pro.:..;iii>;s    when    not    allowed.    -' IH'' 

ft  hut  iiecess-^ry  ior  claim  ot  -lualiti.'d  pr.viU-Ke,  iiOtki 

pifu  ol    lair  ciiunii-iit.   IKKio. 

on    li.lcr   ..1    (oi'  plaint   sent    to   «ion({    tiiivernnient    Depai:- 

neiit.  ;)i'  >''. 
exc*^^..  4ll.   iitMtf. 
on    petition    to    niiini.ipiil    .ouncil    U,    remove    iK.und-keepe. , 

:«n;A. 

H'.ieli    ilestloved    In     e\re*^    ol     lallUll«He,    .KMll. 

,. -sal  ion     ot.      vvlieii     isiniiiiunicat ion      made      unnwessarilv 

pnl.lii'.     'I  '  ■■ 
rtiivir    ol    ■■laii'    ol    plea.   JJfi''. 
ii|HOi   iliai'.e  ol    lliell.  -lOHt. 

i.  .tij;;i:iiit    ■■Mrn-t->    -'    ar:  oiinS^     :¥)*■■.    *)•"  ^ 

moiiil    and   s<h  iiil   diit>.   :ilMi' . 

u:    to    pro(.>.-din;;s    on    iissossiii.  iit    appeal.    '-fMI. 

statements    l.v    c  ily     ahlermen     r.  tlectnm    on     (s.iitractor     (ol 

puMi  ■    work.    ;WHJ/. 


I.\I»K.\  ny  r.i,\Aiil.l.\  yoTES. 

l'inVII.K(iK-<'..n»(,H(.,/. 

law    <>l    iiiiHlihiHl   piivili');!'    Ill   (^iii'Im'C,   .'lUtii,   Ikmil. 


983 


r    III    comniiinit'utKiii    r<-uur<lin^   ticas 


III     M'lllMll      riltlinilSIiKIII)' 

iin-r.  :kHiy 
«liiiiti<if"»  to  jury  a»  tu,  MTOfc. 
piililii'iitKiii    III    Hiiiti'iiD'iitv    III     |)U>aUinK.     hIumi     not     privi- 

l<-K<'<l,  -iUlli. 

ill  ciiiiiiiiiii  iiiit'i,  47)i<i— 4ru«. 


I'ltonrcrioN  ok  docimevis 

lor  ilimiivtry,  ti"'2'i  -Cric/. 

I'HOKKSSION  OK  THADK 

^lull>ll'l'   iilfictitiu.    "•'<  • 

t'XCfMJfi-    iliui'Ki'    liH    si'iviiv    u^    a    iiluvutatluii.    7U</. 

PROOK 

i>l  K|M't'ial  ilaiiiaKi',  i'2l)tt. 

<if    piililiratiiiii,    IMIIii. 

ol   malice,  .'jril'i. 

ol'  privilege,  .'.iHii.  :iUlu. 

ul  the  iniiiieii(l<i,  llifi.  l.it'ii. 

I'KOl'KRTY 

slunderMUii  di.-.para);eiiii-iit  ol,    llMi. 

I'KOVOCATION 

I'Uini  ol,   ill  niiti);atiuii  ol  daiiiaK''.  Tdil.   4'.'ll/i. 

I'llU.ICATlOX 

kiKiHli'ilKf  ol  iiitciKli'il  nieaiiiiin  liv  Ih'hici-h.  \iih. 

iiiteiKlcO   iiKMiiiii^  or   natural  iiit'aiiint;.    I*'''- 

meaiiiii):  ol  words  as  iiiiileriitiMid  In-   hearers  ol  slander,    llj/'. 

■  riniiiial      pnHeediii>;s     iiltlioiiuli     pulilislied      to      proBeciitor 

alone,   Ilii. 
Ill  liliel  to  plaintitf  alone  imt   ii  ground  |,,r  civil   action.    lOi. 
none    wlieic   plaiiitilf    alone    lieuis    iLindir.    10 1. 
Ii.v  KiviiiK   lett.i    to  (liik  to   l.e  oipiid.   JWKi''. 
to  copyist.    privileoi.<|    ,;    piililicalioii  ol    circular   to   members 

was   privileged.    .KKlA. 
ty    reporliiit;   the   words  <j|    another.    VMi 
notarial    protest.     18  i/. 
Uy  a  nuiiliMl   |M.st  caril  r..  plaintill.    I«(l(/. 
hy   dntatioii    to     ti  iio'.;iaplier,    Irtn.    Igiji . 
prool  <it    \i\      Hdniitte<l     letter      relernn'"      ;  .     the     lib.jlo'is 

article.    |,S().i. 

I'lm.lC   IMKUKsT 

::  .■.,t.;i:r    -.y.iitf'htt    |.iil.!--'r-   1    vas    iii    piilihr    interest.   -'Ji,:. 
<hlein.>   that    uonl.s    aii'   nU'Vaiit    to   a    matter  of,  .'UHin. 

I'l  BI.IC  MKKTI.Vt; 

((iialifted    privilege   ..n    re|)oii    of.    ;W4-i— ;t04(i. 
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IMiKX  OF  rtyAinAX  SOTgs. 


rharK<«  of  iiiHc»n<luet  or  diiliouMt  motire  atfaiiut,   :iH>i. 

I'lBLir  OKI' KKK 

»|j«H'ial    •tamaK<*   not    I'swiitial    un    slanilpr    aiffcting    KtatUt, 

■»l»i>'-. 
iliMi'tti'  lit      itlilii>l<Jin»:  pay  chiM  kit  aKainxt,  IWu. 

VlAMKIKl)   I'KIVII  K.K 

Kt-m-raily.  .Vk-i.      \hiI  §«>«•  PRiviLK<iE. 

UKiiiSTHATInx 

lit  (hn'iiiiii  iiU  ion-.t  tiitivl  a  I  luiiil  on  t f  title,  108a. 

HKI'KTITUI.N 

<>l  »hiri>l<>r   Iii'HkI    from    anotlitr,    l))2'i. 

iiiiioci'iit    r<'|ii-titi<iii   by   inti'rratcd   |iarty  of   taliM-  stat«iiieiit, 

<if  IIIh'I  trmii  ri'-publicatiun,   IViti. 

HKI'IUI.ICATION 

by   rt'poiliMC    tin-    uortbi   of    aiiutlifr.    UKln. 


KKVlVdH 

iif  action  afti 


rath  of  cl<'fi>n<luiit,  7tii/. 


n 


SKCOXDAHY  \IK\MX(i 

proving  iiiniu':  <lo.  llOi     lotjr. 

SK(  THITY   KOK  COSTS 

statutory    provi'^ioii    for.   Q'J'J'J,    (i'2'2ii. 
ill  actioiui  tor  >lan<l('r  of  women,  7ti( . 

SKDITIOIS   I.IHKL 

<li'liiifcl.   .VJ4.I. 

piibli-liiii^   t.il-c  iit'v\s   in    injury   of   public  intcrcitts,   XUii. 

SKinU  K 

ol   priiccvs.  fL'2/. 

of  |ini(<'s>  ii|i(iii  iic»' paper,  t>:.''J/. 

SI.A.NDKR 

none    ubcrc   pluiiititf   tlic  only    bearer,    l<i<i. 

perwin    not   named,   ITyi. 

ftii'nninK  as  unilor.stotMl  by  plaintiff,   Ki'.. 

nieniiinK    a**    understood    liv    persons     otlier     than     plaintiff. 

ir,),. 

intended  inenninu  or  natural  meaning,  Iti'i. 
meanine  of   »'<ird8  as  hearer  iinderstoo<l  tbem.   7C\fi. 
words  s|K>ken    by   niaKistrate  claiiniti   a.s  slander,    7fi/i. 
cliarne  of  crime  in  fiireinn  ciiuntry.  7fir. 
II    '.oiiien    by   allefsing  unchastity.    76rf. 
<i     title   to  Koixl-  or  land»,    I06a. 


IXItEX  OF  r.LV.l/i/.4.v  S(>TEs. 


SLAXDKH— r..Nh«u,,/. 

«f  title  by  n-KintfriiiK  ikMiinif-nt  making  unfouniliH]  rlaitn 
ll)8ii.  ' 

••vi.l.iici-  wlmre  iiPiitrBl   »<iiil»  u«il,  136f. 
»|Mik<-ii  in  t<ir.-ij;ii  liini{u«Ke,   lo«</. 

where  the  only   hearer   not  ••.impetent  a*  a   witiieu     18<)/. 
un»U|.|K,rte,l    ph-a    „f   ju»tifi<ati<.n.    no   eriUen.e  of    malice 
IfW'J.  ' 

injiinctiun  to  restrain,  4a8u. 

SOLICITOR 

charge  of  mi»c<>iidmt   against,   Tti. . 

SJ'KCUI,  DAMACiK 

proof  of,  r«.i— re.',  rcu,  .««./,  4l'i;a— 4-.>0«. 

sih(;kox 

charKe    of    di»Kra(etul    nei{litjente,    7(j, . 

THEKT 

iiii|iiitation  ot.    Dxi. 

charge    of    in    accunnt    n'liiler.sl,     WhI. 

alan.ler   lu    thr.ateniiiH   pr.H.,..|inj{s   for,   248ft. 

litH-l  III   tal«.  and    niali<ioiis  charKe  of,  3J<i/,. 

l-mleK..   .,n   ur...i»at,.,n    made    l.y    ma,ster    aKainnt    servant. 

later    hy    «.n,,|.,VM..    ...n.pany    ,hat    they    are    not    ^.tisHed 
of    iniioeen.e  ..t  iin|il<.y.H',  .«)()*■. 

THHKAT.S 

lit    'eual   proieedinu*,    KiH,;. 
of  liiitl,   injumtKiii.    I  (8<i. 

TI.ME 

limitation  ol  actn.M.  for  detamation,   (il!:'.'. 
limitatK.n    ni    action    »Kain>t    nei.spaper.     180.. 

TIM  A  I, 

proeediire   on    pi,.,,   „|    justihrati.m,   .f-'x. 
venue  ami  phi,,.  ,,f  trial,  (t'l'/. 
moti.in    for   n.n    trial,   7I0„_.  :i((,.. 
evidence  at    ti  iai   of   ,ivil    action,    roj./. 
in^troition   t4i  jury,   'if'f rtrj.;. 

THITH 

of  alleKitl   lilH-lhiiis  statement.    I!>-.'./. 

proof.,!  in  jiistitiiation  (see   It  stification  . 

of    imputation,   ..viden.e  of.    under    Qiieh.^-   I„«.    I'^V, 

INTHA.STITY. 

dpfaniation  <.f  women  by  alleijing,  7(rf. 


«M  IM»KX  OF  liWinXS  .\OTKS. 

VKME 

in  nvwj>|>ii|MT  libfl,  VSiil  --tetiij. 

VKKDICT 

't   iM>  Krounil  <>l  •rtiun,  vCwt  of.  :M{|. 
tlntitrKi  Mtatuto  aji  Ui  tt>''><'r«l   ri>riiirt,    l-M>. 
»t   jury   Kf-nt-mlly,    7lL'A     rifji. 

Wn'.NKSS 

(iiil  !  .  .iPi.,11   iiiit   .t<-|»-niifnt   uiMi,;    oiiiiiH-K-rify   of,    ISO/. 

\VO.\IK\ 

olffiiii'K   iitsHitiot,  )'liitrKi>  <il    'til. 
rharift-  <i|  iitM'h  iMit.v.  'I'd. 

\VOK|)S  .\M)  IMIK.VsKN 

l>lu>'kiiiailiiiK.  '     I'Vi'i. 
"i<)iitcni|iti(ilf  tlui't."    TfW. 
"liiwt,"    l-Vi*-. 
"Iiiil<l-ii|(."     l.Vii. 

"It'lt    <'rt'ilit«ir«    III    tin-   liinli,"    l!''.'/>. 
"hiiiatic  lit    l.trui-."    Tl'fi. 
"imlilii'  iit-rwiniiKi-,"  l.*i»i</ 
•piilli-il    liir    tli.lt. •■   -.'JH./ 
■'-•indlmK."    >!»2I.. 
"Work  the  Urniirii,"  I'Sr. 


WKir  OK  sr.M.MONs 

•uTVllf     ll|Mlll      lll-»»|>U|HT,    •>'.'■-'/ 
»4I'>  ICf    (Ji'luTllll.V.    ()■_'•.'/• 
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